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RE: Comment on the Bridge Development Warehouse Project at 2400 E. Artesia 

Blvd., Long Beach, CA (SPR19-020) 
 
Dear Chair Lewis and Honorable Commissioners: 
 

I am writing on behalf of the Supporters Alliance for Environmental Responsibility 
(“SAFER”) and its members living or working in and around the City of Long Beach concerning 
the Bridge Development Warehouse Project located at 2400 E. Artesia Boulevard, (“Project”) 
and the Site Review Process. SAFER is a California nonprofit public benefit corporation whose 
purposes include contributing to the preservation and enhancement of the environment and 
advocating for programs, policies, and development projects that promote not only good jobs but 
also a healthy natural environmental and working environment. 
 

After examining the project description, the City of Long Beach’s (“City”) municipal 
code, and the California Environmental Quality Act (“CEQA”), Pub. Res. Code section 21000, et 
seq., it is clear that it is premature for the Planning Commission to approve the Project. The City 
must first undergo the CEQA review process because the site plan review is discretionary, not 
ministerial, as the City appears to believe.  Moreover, because there is substantial evidence that 
the Project will have a significant environmental effect, the City must prepare an EIR for the 
Project. Until the City analyzes, discloses, and mitigates the Project’s environmental effects, it 
cannot approve the site plan review.  
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I. PROJECT DESCRIPTION 

Herdman Architecture and Design, on behalf of Bridge Development, submitted an 
application for the development of a warehouse to the City. The Project proposes to construct a 
new 415,592 square footage, tilt-up industrial warehouse building including 21,000 square feet 
of office space, approximately 48 feet in height on a 17.22 acre lot with 433 on-site, at-grade 
parking stalls, 42 overhead dock doors, and approximately 60,981 square feet of landscaping 
throughout the site within the General Industrial (IG) Zoning District. As part of the Project, the 
existing refinery would be decommissioned and removed pursuant to requirements of the Long 
Beach Fire Department and Regional Water Quality Board. 
 

According to the Notice of Public Hearing, the City is planning to approve the Project 
without review under CEQA based on the assertion that the project is permitted as a matter of 
right within the IG Zoning District.  As discussed below, the City’s determination is incorrect, 
and the City must conduct CEQA review for this Project. 
 

II. LEGAL STANDARD 
 

A. Ministerial and Discretionary Projects Under CEQA 
 
CEQA only applies to “discretionary projects” unless they are specifically exempted. 

(Pub. Res. Code §21080(a).) Discretionary projects are those that “require[] the exercise of 
judgment or deliberation when the public agency or body decides to approve or disapprove a 
particular activity, as distinguished from situations where the public agency or body merely has 
to determine whether there has been conformity with applicable statutes, ordinances, or 
regulations.” (14 C.C.R. § 15357 [“CEQA Guidelines”]. Ministerial projects, on the other hand, 
are those in which “decision[s] involving little or no personal judgement by the public official as 
to the wisdom or manner of carrying out the project. The public official merely applies the law to 
the facts as presented but uses no special discretion or judgment in reaching a decision.” (CEQA 
Guidelines § 15369.) Unlike discretionary projects, ministerial projects are exempt from CEQA. 
(Pub. Res. Code §21080(b)(1).) If a project’s approval involves both discretionary and 
ministerial acts, the project is subject to CEQA review. (CEQA Guidelines § 15258(d).) 
 

A project only qualifies as ministerial “when a private party can legally compel approval 
without any changes in the design of its project which might alleviate adverse environmental 
consequences.” (Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259, 
267; accord Miller v. City of Hermosa Beach (1993) 13 Cal.App.4th 1118, 1141-1142.) 
Conversely, “where the agency possesses enough authority (that is, discretion) to deny or modify 
the proposed project on the basis of environment consequences the EIR might conceivably 
uncover, the permit process is ‘discretionary’ within the meaning of CEQA.” (Friends of 
Westwood, 191 Cal.App.3d at 272.) For example, a decision is discretionary when it involves 
“relatively personal decisions addressed to the sound judgment and enlightened choice of the 
administrator.” (People v. Department of Housing & Community Dev. (1975) 45 Cal.App.3d 
185, 193.) But review is ministerial where the reviewing body “accomplished its review by 
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completing a checklist of about 125 yes-or-no questions.” (Health First v. March Joint Powers 
Authority (2009) 174 Cal.App.4th 1135, 1144.) Perhaps most critically in this case, a decision is 
not ministerial if a “city used its discretion to avoid approval processes which would have 
required compliance with CEQA.” (Friends of Westwood, 191 Cal.App.3d at 275-76.) 
 

In Friends of Westwood Inc., v. City of Los Angeles, the Court of Appeal described and 
adopted a “functional distinction” between discretionary and ministerial acts: 

 
[T]he question here is whether the city had the power to deny or condition this 
building permit or otherwise modify this project in ways which would have 
mitigated environmental problems an EIR might conceivably have identified. If 
not, the building permit process indeed is ‘ministerial’ within the meaning of 
CEQA. If it could, the process is ‘discretionary.’ . . . It is enough the city possesses 
discretion to require changes which would mitigate in whole or in part one or more 
of the environmental consequences an EIR might conceivably uncover. 

 
(Friends of Westwood, Inc., 191 Cal.App.3d at 273.) This distinction between ministerial and 
discretionary decisions described in Friends of Westwood, Inc. is known as the “functional test.” 
(Friends of Juana Briones House v. City of Palo Alto (2010) 190 Cal.App.4th 286, 302 (Juana 
Briones House).) The California Supreme Court has embraced the ministerial versus 
discretionary distinction, very much focusing on the practical: “The statutory distinction between 
discretionary and purely ministerial projects implicitly recognizes that unless a public agency can 
shape the project in a way that would respond to concerns raised in an EIR, or its functional 
equivalent, environmental review would be a meaningless exercise.” (Mountain Lion Foundation 
v. Fish & Game Com. (1997) 16 Cal.4th 105, 117; accord Friends of Juana Briones House v. 
City of Palo Alto (2010) 190 Cal.App.4th 286, 302 [distinction is based on “whether the agency 
has the power to shape the project in ways that are responsive to environmental concerns”].) 
Projects that are partially ministerial and partially discretionary are treated as discretionary. 
(CEQA Guidelines §15268(d).) 
 

B. An EIR is Required If a Project Will Have a Significant Effect on the 
Environment 

The EIR is the very heart of CEQA. (Bakersfield Citizens for Local Control v. City of 
Bakersfield (2004) 124 Cal.App.4th 1184, 1214 (“Bakersfield Citizens”); Pocket Protectors v. 
City of Sacramento (2004) 124 Cal.App.4th 903, 927.) The EIR is an “environmental ‘alarm 
bell’ whose purpose is to alert the public and its responsible officials to environmental changes 
before they have reached the ecological points of no return.” (Bakersfield Citizens, 124 
Cal.App.4th at 1220.) The EIR also functions as a “document of accountability,” intended to 
“demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and considered 
the ecological implications of its action.” (Laurel Heights Improvements Assn. v. Regents of 
Univ. of Cal. (1988) 47 Cal.3d 376, 392.) The EIR process “protects not only the environment 
but also informed self-government.” (Pocket Protectors, 124 Cal.App.4th at 927.) 
 

An EIR is required if “there is substantial evidence, in light of the whole record before 
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the lead agency, that the project may have a significant effect on the environment.” (Pub. Res. 
Code § 21080(d); see also Pocket Protectors, 124 Cal.App.4th at 927.)  
 

III. DISCUSSION 
 

A. CEQA Review is Required for the Project Because the Decision to Approve the 
Site Plan Review is Discretionary – Not Ministerial. 

 
The City requires industrial projects with over five thousand square feet of new 

construction to undergo site plan review. (Long Beach Mun. Code, § 21.25.502, subd. (A)(3).) In 
the review process, the Site Plan Review Committee (“Committee”) not only considers 
applications for site plan review, but also has the authority to “approve, conditionally approve or 
deny” site plan applications. (Id. § 21.25.503, subd. (A).) Within its authority to conditionally 
approve a site plan, the Committee can require reasonable conditions on a site plan, specifically 
“[a]ny other changes or additions the committee or commission feels are necessary to further the 
goals of the site plan review process.” (Id. § 21.25.505, subd. (K).) The purpose of the site plan 
review process is to “meet certain community goals” which include “ensur[ing] the maintenance, 
restoration, enhancement and protection of the environment.” (Id. § 21.25.501.)  

 
A discretionary agency action occurs under CEQA when an agency has “the ability and 

authority to ‘mitigate … environmental damage’ to some degree.”  (Sierra Club v. Sonoma 
(2017) 11 Cal.App.5th 11, 23 (quoting San Diego Navy Broadway Complex Coal. v. San Diego 
(2010) 185 Cal.App.4th 924, 934).)  Ministerial agency actions are exempt from CEQA because 
CEQA review would be a waste of time if the decision makers lack discretion to deny or shape a 
project through conditions to address environmental concerns.  (Friends of Westwood, Inc. v. 
City of Los Angeles (1987) 191 Cal.App.3d 259, 267.) 

 
Here, the City has discretion to shape the Project in order to mitigate environmental 

harm, and indeed has exercised its discretion to do so.  The Staff Report for the Project explains 
that: 

 
In assessing the redevelopment of the site and proposed use, staff considered technical 
reports related to: 1) traffic; 2) air quality, 2) [sic] health (Mobile Health Risk 
Assessment and Human Health Risk Assessment); 3) Greenhouse Gas; 4) noise; 4) [sic] 
an environmental sit assessment (Phase One) (EXHIBIT C – Technical Reports).  In 
response to the technical reports, staff has include conditions of approval which not 
only improve the project, but also the surrounding area.   

 
(Sept. 5, 2019 Planning Commission Staff Report, p. 3 [emph. added].) 

 
The Staff Report goes on to explain that some of the conditions of approval for the 

Project “address noise from trucks and construction activities on nearby residences, improved 
landscaping throughout the site to assist with site drainage, soil management and fugitive dust 
containment during construction to reduce impacts on adjacent properties, and treatment of 
archaeological resources unearthed by construction activities to preserve Native American 
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artifacts.”  (Id. at 3-4.)  In fact, the Conditions of Approval, attached as Exhibit D to the Staff 
Report, include 32 “Special Conditions” meant to shape the Project.  Further, Condition of 
Approval No. 32 provides 25 additional “sub” conditions (conditions 32(a)-(y)) which the 
developer must provide “to the satisfaction of the Director of Public Works.”  (Id.)   

 
These conditions are precisely the type of project modifications that render the City’s 

approval discretionary, not ministerial.  As was the case in Miller v. Hermosa Beach, the 
conditions of approval “address many of the anticipated environmental impacts and [ ] propose 
solutions reflecting the exercise of discretion by City officials.”  (Miller v. Hermosa Beach 
(1993) 13 Cal.App.4th 1118, 1141.)  For example, to mitigate migration of Chemicals of 
Concern from on-site soil after the refinery is removed, Condition of Approval No. 26 requires a 
below-slab barrier to be installed.  Condition of Approval No. 27 then states that “[r]emedial 
and/or mitigation activities will be required at the Subject Property until sufficient contaminant 
mass has been removed to achieve site closure or the site is determined to pose no threat to 
human health or groundwater.”   
 

Since the Committee has the authority to modify the project by requiring reasonable 
conditions on a site plan for the protection of the environment, the Committee’s approval is 
discretionary, not merely ministerial, because it allows the Committee to make personal 
judgements that can shape the project in a way to respond to environmental concerns. This 
discretionary authority triggers CEQA review.  

 
Section 21.25.509 of the Long Beach Municipal Code solidifies the point.  It states that 

“[f]or the purposes of the California Environmental Quality Act, site plan review may be 
considered a categorically exempt project.”  Use of the term “may” indicates that this decision on 
its own is discretionary, thereby rendering CEQA applicable.   
 

B. The Bay Area Air Quality Management District’s CEQA Screening Thresholds 
Provide Evidence of a Fair Argument That the Project Will Have Significant 
Environmental Impacts, Requiring the Planning Commission to Prepare an EIR 
and Mitigate the Impacts. 

Under CEQA Guidelines, thresholds of significance are an “identifiable quantitative, 
qualitative or performance level of a particular environmental effect, noncompliance with which 
means the effect will normally be determined to be significant by the agency and compliance 
with which means the effect normally will be determined to be less than significant.” (14 CCR § 
15064.7. The California Supreme Court made clear the substantial importance that a South Coast 
Air Quality Management District significance threshold plays in providing substantial evidence 
of a significant adverse impact. (Communities for a Better Environment v. South Coast Air 
Quality Management Dist. (2010) 48 Cal.4th 310, 327 (“As the [South Coast Air Quality 
Management] District’s established significance threshold for NOx is 55 pounds per day, these 
estimates [of NOx emissions of 201 to 456 pounds per day] constitute substantial evidence 
supporting a fair argument for a significant adverse impact”).) 
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Long Beach Planning Commission   Amy Harbin, Planner     
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RE: Response to Letter from Supports Alliance for Environmental Responsibility re 
Bridge Development Project at 2400 E. Artesia Boulevard 

Dear Chair Lewis, Vice Chair Christoffels, Long Beach Planning Commissioners Cruz, LaFarga, 
Perez, Templin, and Verduzco-Vega, and Long Beach Planning Commission Secretary Bearden, 

On behalf of Bridge Development Partners, this letter responds to the letter submitted today by 
Lozeau Drury on behalf of the Supports Alliance for Environmental Responsibility (SAFER).  That 
letter asserts that the City of Long Beach (City) improperly determined that the site plan review 
for Bridge’s proposed warehouse project located at 2400 E. Artesia Boulevard in Long Beach, CA 
(Project) does not trigger review under the California Environmental Quality Act (CEQA). In fact, 
new case law not cited by SAFER clearly explains why the City’s site plan review does not trigger 
CEQA and the City’s determination is therefore proper.   

I. Design Review of By-Right Development Does Not Trigger CEQA. 

In a decision published earlier this year, McCorkle Eastside Neighborhood Group v. City of St. 
Helena (2018) 242 Cal.Rptr.3d 379, the First District Court of Appeal held that CEQA review is 
not required for a by-right development – even if discretionary design review is required. After 
publication, a petition for review and a request for depublication were filed with the California 
Supreme Court. Both were denied on April 17, 2019, affirming the First District’s holding that 
discretionary design review of an otherwise permitted use is not subject to CEQA.  

In McCorkle, the City of St. Helena considered its design review process discretionary, with 
approval by the Planning Commission at a public hearing and denial of an appeal to the City 
Council at a second public hearing. (McCorkle at 383). The court focused on the scope of 
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discretion in the St. Helena design review ordinance and included the following quote in its 
published decision (McCorkle at 388-389): 

Under section 17.164.020 of the St. Helena Municipal Code, [t]he purpose of design 
review is: 

A. To promote those qualities in the environment which bring value to the 
community;  

B. To foster the attractiveness and functional utility of the community as a place to 
live and work;  

C. To preserve the character and quality of our heritage by maintaining the 
integrity of those areas which have a discernible character or are of special 
historic significance;  

D. To protect certain public investments in the area;  
E. To encourage, where appropriate, a mix of uses within permissible use zones;  
F. To raise the level of community expectations for the quality of its environment. 

Under section 17.164.030, the Planning Commission (and City Council) should consider 
the following:  

1. Consistency and compatibility with applicable elements of the general plan; 
2. Compatibility of design with the immediate environment of the site;  
3. Relationship of the design to the site;  
4. Determination that the design is compatible in areas considered by the board as 

having a unified design or historical character;  
5. Whether the design promotes harmonious transition in scale and character in 

areas between different designated land uses; 
6. Compatibility with future construction both on and off the site;  
7. Whether the architectural design of structures and their materials and colors are 

appropriate to the function of the project;  
8. Whether the planning and siting of the various functions and buildings on the 

site create an internal sense of order and provide a desirable environment for 
occupants, visitors and the general community;  

9. Whether the amount and arrangement of open space and landscaping are 
appropriate to the design and the function of the structures;  

10. Whether access to the property and circulation systems are safe and 
convenient for pedestrians, cyclists and vehicles;  

11. Whether natural features are appropriately preserved and integrated with the 
project; 
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12. Whether the materials, textures, colors and details of construction are an 
appropriate expression of its design concept and function and whether they are 
compatible with the adjacent and neighboring structures and functions;  

13. Whether the landscape design concept for the site, as shown by the relationship 
of plant masses, open space, scale, plant forms and foliage textures and colors 
create a desirable and functional environment and whether the landscape 
concept depicts an appropriate unity with the various buildings on the site;  

14. Whether sustainability and climate protection are promoted through the use of 
green building practices such as appropriate site/architectural design, use of 
green building materials, energy efficient systems and water efficient landscape 
materials. 

The court upheld St. Helena’s findings that “the issues addressed during design review did not 
require the separate invocation of CEQA,” and “the design review ordinances prevented [the 
City] from disapproving the project for non-design related matters.” (McCorkle at 388). The 
court found CEQA review was not required because St. Helena’s design review process did not 
give St. Helena’s “the authority to mitigate environmental impacts” and “the discretionary 
component of the action must give the agency the authority to consider a project’s 
environmental consequences to trigger CEQA.” (McCorkle at 386, 390).  

The McCorkle court relied heavily on Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 
1004, where the only discretionary approval required for development of a chain bookstore 
was a site plan and design review. As paraphrased by the court in McCorkle, “when use is 
consistent with local zoning and a use permit either is not required or has been obtained, 
issuance of building permit is usually ministerial act.” (McCorkle at 388, citing Friends of Davis at 
1010-1011).  
 
The court in McCorkle also relied on San Diego Navy Broadway Complex Coalition v. City of San 
Diego (2010) 185 Cal.App.4th 924 (which was cited in SAFER’s letter). In San Diego Navy, the 
scope of the City of San Diego’s discretion was limited to the issue of consistency with the 
Development Plan and Urban Design Guidelines as set forth in a Development Agreement for 
redevelopment of the San Diego Navy Complex. The court there held that “CEQA does not 
apply to an agency decision simply because the agency may exercise some discretion in 
approving the project or undertaking. Instead, to trigger CEQA compliance, the discretion must 
be of a certain kind; it must provide the agency with the ability and authority to ‘mitigate ... 
environmental damage’ to some degree.” (San Diego Navy at p. 934, citing a practice guide).  
 
Finally, the McCorkle court noted that St. Helena’s had taken “quasi-adjudicative notice of case 
law that has determined that, in situations where an agency’s discretion to deny or consider a 
particular activity is limited (such as the proposed residential land use at the project site) its 
approval decision is considered ministerial and CEQA does not apply or CEQA review is limited 
to the extent of the discretion.” (McCorkle at 384). The unpublished case law St. Helena’s had 
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taken notice of was Venturans for Responsible Growth v. City of San Buenaventura (Cal. Ct. 
App., June 20, 2013, No. 2D CIV. B242008) 2013 WL 3093788 (see Attachment A), which 
involved a grocery store that was permitted by right and the only discretionary approvals were 
for cosmetic improvements to the exteriors and a sign variance. The court held that “[b]ecause 
any permit WINCO might need to operate a 24–hour grocery store would be ministerial, CEQA 
simply does not apply to the use of the premises for that purpose.” (Venturans at *3, citing San 
Diego Navy at 940). 
 
As discussed below, like the design review ordinance at issue in McCorkle, the City of Long 
Beach’s site plan review process similarly prevents the City from disapproving this by-right 
Project for non-design matters because it does not give the City the authority to consider 
environmental consequences of the Project.  

II.  The Proposed Project Is By-Right and the City’s Discretion Under Site Plan Review 
Is Limited as in McCorkle.  

The letter from SAFER does not address the City’s discretion under its own Municipal Code, 
which is the key for determining whether the approval of the site plan review is the type of 
discretion that triggers CEQA. 

a. The Proposed Use Is By Right in the General Industrial Zone. 

The project site is zoned General Industrial (IG), which is the City’s "industrial sanctuary" district 
for heavy industrial and manufacturing uses. Table 33-1 of the Long Beach Municipal Code 
(LBMC) lists uses by SIC code and includes SIC 42: “Motor freight transportation and 
warehousing.” SIC code 422 includes warehousing and storage.1 LBMC Table 33-2 provides 
whether each use listed in Table 33-1 is allowed or prohibited in the IG zone. Table 33-2 
classifies whether uses are permitted by right (Y), not permitted (N) or permitted subject to an 
administrative permit (AP) or conditional use permit (C). Table 33-2 Section 6 includes SIC code 
422 (warehousing and storage), and these uses are permitted by right.  

b. Site Plan Review Process Does Not Give the City The Authority To Mitigate 
Environmental Impacts. 

LBMC Section 21.25.502 requires a site plan review process for new industrial projects with 
5,000 square feet or more of floor area. The site plan review process can be done by either the 
Site Plan Committee or the Planning Commission (LBMC 21.25.503). As noted above, the design 

 
1 United States Department of Labor, Occupational Safety & Health Administration, Major Group 42: Motor Freight 
Transportation and Warehousing. https://www.osha.gov/pls/imis/sic_manual.display?id=35&tab=group accessed 
2/28/19) 
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review approval in the McCorkle case also required a public hearing in front of the Planning 
Commission.   

In the City of Long Beach, the Site Plan Committee’s or Planning Commission’s site plan review 
discretion is limited to only the following design and site plan related issues:  

• Reduced building height, bulk or mass; 
• Increased setbacks; 
• Changes in building material; 
• Changes in rooflines; 
• Increased usable open space; 
• Increased screening of garages, trash receptacles, motors or mechanical equipment; 
• Increased landscaping; 
• Increased framing, molding or other detailing; 
• Change in color; or 
• Any other changes or additions the committee or commission feels are necessary to 

further the goals of the site plan review process. 

While this last bullet is broad, the court in McCorkle found a similarly broad provision did not 
expand the discretion to include CEQA.  St. Helena Municipal Code Section 17.08.060 states 
“the final decision-making body may require changes to applications and/or impose conditions 
of approval in order to effect the policies of the general plan and the purpose of this title.” The 
court commented that “Sections 17.08.060, 17.08.180(A) and 17.08.180(H) of the St. Helena 
Municipal Code did not require the City Council to consider the environmental consequences of 
a multi-family project in an HR district as appellants suggest.” (McCorkle at 387).  

LBMC Section 21.25.506 requires the Site Plan Committee to make the following findings 
(emphasis added): 

1. The design is harmonious, consistent and complete within itself and is compatible in 
design, character and scale, with neighboring structures and the community in which it 
is located;  

2. The design conforms to any applicable special design guidelines adopted by the Planning 
Commission or specific plan requirements; 

3. The design will not remove significant mature trees or street trees, unless no alternative 
design is possible;  

4. There is an essential nexus between the public improvement requirements established 
by this ordinance and the likely impacts of the proposed development; 

5. The project conforms with all requirements set forth in Chapter 21.64 (Transportation 
Demand Management); and  

6. The approval is consistent with the green building standards for public and private 
development. 
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None of the findings or scope of discretion here allows the City to mitigate or address 
environmental issues associated with the warehousing use. The finding in item 1 is less broad 
than the language in St. Helena which states “compatibility of design with the immediate 
environment of the site.” The Transportation Demand Management Development Standards 
are found in LBMC 21.64.030 and different requirements apply to all buildings of greater than 
either 25,000 square feet, 50,000 square feet, or 100,000 square feet. They are prescriptive and 
do not provide for any discretion on the part of the City. The Green Building Standards are 
found at LBMC Section 21.45.400 and are similarly prescriptive and do not provide for any 
discretion. Finally, the North Long Beach Design Review Guidelines that may apply to this 
Project “may encourage more specific design responses within the parameters of the zoning 
regulations” but do not include any provisions that allow the City to mitigate environmental 
impacts related to the warehousing use of the Project.2 For example, for industrial projects, the 
City may consider the following based on the North Long Beach Design Guidelines:  

• Maximum lot coverage 
• Overall Site Design 
• Compatibility (with adjacent uses and existing structures) 
• Site Entry Design 
• Vehicular Access 
• Pedestrian Circulation 
• Usable Open Space 
• Loading and Delivery 
• Utilities and Mechanical Equipment (screening) 
• Trash Enclosures 
• Walls and Fences 
• Paving 
• Site Lighting 
• Crime Prevention 
• Architectural Style 
• Sustainability 
• Façade Design 
• Primary Building Entries 
• Roof Design 
• Doors and Windows 
• Materials and Color 
• Landscaping (setback and parking lots) 
• Signs 

 
2 North Long Beach Design Guidelines, as amended in July 2005, page 1. Available here:  
http://www.longbeachrda.org/civica/filebank/blobdload.asp?BlobID=2450 (accessed March 1, 2019). 
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There is therefore nothing in the site plan review process that gives the City any authority to 
mitigate environmental impacts from this Project’s by-right warehousing use. The City’s 
discretion under its site plan review process is the same as the design review discretion at issue 
in McCorkle. Therefore, like in McCorkle, the City’s scope of discretion does not trigger CEQA 
review for this by-right Project. 

The SAFER letter’s only code citation is to LBMC 21.25.509 which states “For the purposes of 
the California Environmental Quality Act, site plan review may be considered a categorically 
exempt project.” This provision both predates McCorkle and indicates that projects subject only 
to site plan review are likely to be consistent with zoning and therefore exempt. Moreover, as 
SAFER notes, the use of “may” is permissive and does not indicate a directive that the City shall 
apply CEQA in a particular manner. Beyond the language of the code, in McCorkle, the City had 
found the project to be discretionary and applied the infill categorical exemption to the project.  
The Court held “[b]ecause of [St. Helena’s] lack of any discretion to address environmental 
effects, it is unnecessary to rely on the Class 32 exemption.” (McCorkle at 390). 
  
Thus, whether an exemption applies or not is unrelated to the determination of whether an 
agency has the type of discretion necessary to trigger CEQA review.  
 

III. SAFER’s Discussion of Case Law Prior to McCorkle is Not Applicable.  
 
SAFER primarily relies on a line of cases starting with Friends of Westwood, Inc. v. City of Los 
Angeles (1987) 191 Cal.App.3d 259. This case was addressed by the court in McCorkle as it is 
the same case the petitioners in that case had relied upon: 
 

Appellants argue that because the City had discretion to conduct design review the 
entire project was discretionary and subject to CEQA. (See CEQA Guidelines § 15268(d).) 
They rely on authorities stating that where a project involves both discretionary and 
ministerial approvals, the entire project will be deemed discretionary. (E.g., Friends of 
Westwood, supra, 191 Cal.App.3d at p. 270; Day, supra, 51 Cal.App.3d at p. 823; People 
v. Department of Housing and Community Dev. (1975) 45 Cal.App.3d 185, 193–194.) But 
this rule applies only when the discretionary component of the project gives the 
agency the authority to mitigate environmental impacts. (See Sierra Club supra, 205 
Cal.App.4th at p. 179; San Diego Navy, supra, 185 Cal.App.4th at p. 934.)  

 
(McCorkle at 390 (emphasis added)). Where there is “some discretion” but not “enough 
discretion” is based on the scope of the agency’s permitting authority, which is referred to 
in Friends of Westwood as “Functional Test.”  The First District summarized Friends of 
Westwood in their recent Sierra Club v. Sonoma case: 
 

“Although the ordinance may allow the Commissioner to exercise discretion when 
issuing erosion-control permits in some circumstances, petitioners fail to show that the 
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Commissioner improperly determined that issuing the Ohlsons' permit was ministerial. 
Most of the ordinance's provisions that potentially confer discretion did not apply to the 
Ohlsons' project, and petitioners fail to show that the few that might apply conferred 
the ability to mitigate potential environmental impacts to any meaningful degree.  
  

(Sierra Club v. County of Sonoma (2017) 11 Cal.App.5th 11, 16). The court in Sierra Club also 
discussed San Diego Navy Broadway Complex Coalition, noting that “‘CEQA does not apply to 
an agency decision simply because the agency may exercise some discretion in approving the 
project or undertaking. Instead[,] to trigger CEQA compliance, the discretion must be of a 
certain kind; it must provide the agency with the ability and authority to “mitigate ... 
environmental damage” to some degree.’” (Sierra Club v. County of Sonoma (2017) 11 
Cal.App.5th 11, 22–23, citing San Diego Navy Broadway Complex Coalition at 934 and Juana 
Briones House, 190 Cal.App.4th at 308). The court concluded that  the existence of discretion is 
irrelevant if it does not confer the ability to mitigate any potential environmental impacts in a 
meaningful way.” (Sierra Club v. County of Sonoma at 28, emphasis added). 
  
There is nothing in the site plan review process that gives the City any authority to mitigate 
potential environmental impacts from this Project’s by-right warehousing use in any meaningful 
way.  Therefore, the City’s determination that site plan review does not give it the type of 
discretion to trigger CEQA for this by-right Project is consistent with all the CEQA case law cited 
by SAFER, and with the more recent McCorkle decision.  
 

IV. Conditions of Approval Do Not Mean CEQA is Triggered.  
 

SAFER points to generic language in the staff report that the City relied on technical analysis to 
impose conditions that “improve the project” and “also the surrounding area.”  The Project 
could be approved without these conditions, and none are required to mitigate environmental 
impacts.  The conditions imposed by the City here are the same as those imposed on the 
McCorkle project by the City of St. Helena.  In McCorkle, the St. Helena relied on technical 
studies, including a Traffic Study and a Biological Assessment, and environmental screening and 
site assessments to develop numerous conditions of approval that improved the project and 
also the surrounding area. Like the conditions here, the McCorkle conditions also include 
provisions that are subject to the review and approval of the City Engineer, Director of Public 
Works, or Fire Chief.  Conditions on the McCorkle project included requirements regarding the 
remediated of contamination and restrictions on noise and water quality.3  

The conditions did not make the project discretionary for the purposed of CEQA in the 
McCorkle case, and the case cited by SAFER, Miller v. City of Hermosa Beach (1993) 13 
Cal.App.4th 1118, which was decided 25 years before McCorkle, is not on point here.  The Miller 
case was discussed in Friends of Juana Briones House v. City of Palo Alto (2010) 190 Cal.App.4th 

 
3 See Attachment B for all of the McCorkle conditions of approval, and Attachment C for a discussion of the 
technical analysis performed for the McCorkle project. 
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286, 309 (emphasis added) which explained that “[i]n any event, conditions alone do not 
render a project discretionary. That notion was expressed by the director at the administrative 
hearing, when he observed that “typically the city, when we issue permits, we issue permits 
with conditions.... Whether that permit is ministerial or discretionary, it has certain actions that 
are required.” The same conclusion is reflected in case law. As stated in the Court House Plaza 
case, “The fact that [an] administrator may impose conditions on the permit does not change 
the essentially ministerial character of the ... administrator's function.” (Court House Plaza Co. 
v. City of Palo Alto, supra, 117 Cal.App.3d at p. 883, 173 Cal.Rptr. 161.)” 

As explained in Section II.a. above, Bridge could legally compel approval of this by-right 
warehousing uses because it is a by-right development.  SAFER is therefore wrong that the 
conditions of approval imposed on this Project means that it is subject to review under CEQA. 

 
V. The Project Will Not Have Significant Air Quality Impacts.  

 
There is no argument that this project, which is not subject to CEQA per the McCorkle case 
discussed above, would have significant environmental impact. The City is not required to 
prepare an EIR. The only possible environmental impact pointed to by the commenter is an 
alleged exceedance of an inapplicable air quality threshold. First, this project is within the South 
Coast Air Quality Management District, and the Bay Area Air Quality Management District 
(BAAQMD) thresholds to not apply. Second, even if this project were in the Bay Area, there 
would be no impact. The criteria cited by the commenter related to building size are not 
thresholds of significance. As explained on page 3-1 in the BAAQMD CEQA Guidelines (May 
2017) “The screening criteria identified in this section are not thresholds of significance. The 
Air District developed screening criteria to provide lead agencies and project applicants with a 
conservative indication of whether the proposed project could result in potentially significant 
air quality impacts. If all of the screening criteria are met by a proposed project, then the lead 
agency or applicant would not need to perform a detailed air quality assessment of their 
project’s air pollutant emissions.” (emphasis in original). Moreover, the City did evaluate air 
quality, see Artesia Boulevard Warehouse Air Quality Impact Analysis (May 2019), Tables 3-4 
and 3-5, all emissions from construction and operations will be below the applicable regulatory 
thresholds for NOx and all other all pollutants.  In addition, NOx emissions from the Project are 
significantly less than those of the existing refinery use, as seen in Table 3-6. Therefore, even if 
the City had the type of discretion over this Project that would trigger CEQA, it would not be 
required to prepare an EIR. 
 

VI. Conclusion. 
 
SAFER ignored new case law that holds the City’s site plan review does not trigger CEQA. The 
City’s determination is therefore proper, and the City is not required to prepare an EIR for the 
Project.  We sincerely appreciate the Planning Commission consideration of this Project, and 
respectfully request the Commission approve the site plan review (SPR19-020) for the Project.  
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Sincerely,  
 

 
 
Cc:  Michael Mais, City Attorney’s Office  

Rosendo Solis and Heather Crossner, Bridge Long Beach 
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Opinion 
 

GILBERT, P.J. 

 
*1 Venturans for Responsible Growth, an unincorporated 
Association (Venturans) appeal a judgment denying its 
petition for peremptory and administrative writ of 
mandate. (Code Civ. Proc., §§ 1085, 1094.5.) Venturans 
contend that the City of San Buenaventura’s (City) design 
approval for exterior modifications to an existing building 
and grant of a sign variance violated the California 
Environmental Quality Act (CEQA; Pub. Resources Code 

§ 21000 et seq.), and county and city codes. We affirm. 
  
 
 

FACTS 

WINCO Foods, LLC (WINCO) intends to operate a 
24–hour grocery store at the Riviera Shopping Center on 
Telephone Road in the City of Ventura (City). The space 
in which WINCO intends to operate was occupied by 
Mervyn’s Department Store from 1992 to 2008. 
  
The Riviera Shopping Center was constructed in the early 
1980s. An environmental impact report (EIR) for the 
shopping center project was certified in 1977. 
  
The WINCO property is in the City’s commercial planned 
development (CPD) zone. Grocery stores are a permitted 
use in the zone. The City’s zoning ordinance does not 
limit operating hours. The only discretionary approvals 
WINCO needs from the City are for cosmetic 
improvements to the exterior and a sign variance. 
  
The cosmetic improvements are modifications to the 
exterior of the existing structure, restriping the parking 
lot, and removal and replacement of the landscaping. 
Modifications to the exterior include a tower element at 
the front of the building. The tower element will increase 
the height of the building by 22 feet. 
  
The City’s current sign ordinance allows signs of 100 
square feet. WINCO sought a variance to allow two signs 
totaling 360.25 square feet. 
  
WINCO applied to the City’s design review committee 
(DRC) for design approval and a sign variance. 
  
Venturans demanded that the City prepare an EIR to 
study the impacts of the proposed 24–hour grocery store 
on air quality and traffic. The City conducted an initial 
study for the project and gave notice that a negative 
declaration would be prepared. But the City later 
rescinded the initial study. Instead, the City determined 
that the project is categorically exempt from CEQA 
pursuant to Guidelines sections 15301 and 15303.1 
  
 
 

DISCUSSION 
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I 

Venturans contend CEQA requires a comprehensive 
review of all environmental impacts. 
  
Unless exempt, all “discretionary projects” proposed to be 
carried out or approved by a city require environmental 
review. (Pub. Resources Code, § 21080, subd. (a).) A 
discretionary project is a project that requires the exercise 
of judgment or deliberation when a public agency decides 
to approve or disapprove a particular activity. 
(Guidelines, § 15357.) 
  
CEQA does not apply to “[m]inisterial projects.” (Pub. 
Resources Code, § 21080, subd. (b)(1).) A ministerial 
project is a project involving little or no personal 
judgment by a public official. (Guidelines, § 15369.) 
  
CEQA may require an EIR where the City’s approval or 
denial of a project is a matter of the exercise of its 
discretion. But even if a project will have significant 
negative environmental consequences, no EIR is required 
if the City has no discretion to deny or modify the project. 
As the court in Friends of Westwood, Inc. v. City of Los 
Angeles (1987) 191 Cal.App.3d 259, 272, explained: 
“[F]or truly ministerial permits an EIR is irrelevant. No 
matter what the EIR might reveal about the terrible 
environmental consequences of going ahead with a given 
project the government agency would lack the power (that 
is, the discretion) to stop or modify it in any relevant way. 
The agency could not lawfully deny the permit nor 
condition it in any way which would mitigate the 
environmental damage in any significant way. The 
applicant would be able to legally compel issuance of the 
permit without change. Thus, to require the preparation of 
an EIR would constitute a useless—and indeed 
wasteful—gesture.” 
  
*2 Venturans claim the project is discretionary. It is only 
discretionary with regard to the exterior design and signs. 
But Venturans are complaining about lack of 
environmental review for impacts on air quality and 
traffic. Those impacts are not related to exterior design 
and signs. Those impacts are related to the use of the 
premises as a 24–hour grocery store. The City has no 
discretion with regard to WINCO’s use of the premises as 
a 24–hour grocery store. Thus, CEQA does not require 
and EIR to assess impacts related to such use. 
  
Venturans argue that the City’s Municipal Code (SBMC) 
gives the DRC authority to respond to concerns beyond 
aesthetics or design. Venturans cite SBMC section 
24.545.110. “The decision-making authority, in approving 

an application for design review, may impose such 
conditions that it deems necessary or desirable to insure 
that the project authorized by such design review will be 
established, operated, and maintained in accordance with 
the findings required by Section 24.545.100 and all other 
requirements of this zoning ordinance, this Code, and 
other provisions of law. The decision-making authority 
may further require reasonable guarantees and evidence 
that such conditions are being, or will be, complied with. 
Such conditions imposed by the decision-making 
authority may involve any factors affecting the colors, 
materials, design, landscaping, signs, or other 
architectural features of a project.” 
  
Venturans emphasize “all other requirements of this 
zoning ordinance, this Code, and other provisions of law.” 
(SBMC, § 24.545.110) Venturans fail to include the final 
sentence, “Such conditions imposed by the 
decision-making authority may involve any factors 
affecting the colors, materials, design, landscaping, signs, 
or other architectural features of a project.” (Ibid.) 
  
It would be unreasonable to interpret SBMC section 
24.545.110 as giving a design review committee authority 
to impose conditions involving any and all provisions of 
the law. Instead, the reasonable interpretation of the 
section is that the authority to impose conditions is 
limited to “factors affecting colors, materials, design, 
landscaping, signs or other architectural features of the 
project.” (Ibid.) 
  
If there is any doubt about the DRC’s authority over 
WINCO’s use of the premises as a 24–hour grocery store, 
it is resolved by SBMC section 24.545.040, subdivision 
A. That subdivision provides: “Neither the design review 
committee, the historic preservation committee, nor the 
director shall in the course of the design review process 
for projects or uses requiring no other discretionary 
permits or approvals, determine the operation or 
appropriateness of land uses if such uses of land comply 
with applicable zoning district regulations.” 
  
Because the use of the premises as a 24–hour grocery 
store complies with applicable zoning district regulations, 
the DRC has no authority whatsoever over WINCO’s use 
of the premises, Venturans’ concerns over air quality and 
traffic arises from the use of the premises, not its exterior 
design. 
  
Venturans argue that CEQA does not allow partial 
environmental review. But nothing in CEQA requires the 
City to do a useless act. That is why Public Resources 
Code section 21080, subdivision (b)(1) provides that 
CEQA does not apply to ministerial projects. Because the 
City has no authority to prevent or modify WINCO’s use 
of the premises as a 24–hour grocery store, environmental 
review of the impacts of that use would be worthless. A 
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statute should be interpreted to avoid an absurd result. 
(Cummings v. Stanley (2009) 177 Cal.App.4th 493, 
507–508.) 
  
*3 Venturans’ argument was rejected in San Diego Navy 
Broadway Complex Coalition v. City of san Diego  
(2010) 185 Cal.App.4th 924. There, the city’s discretion 
in approving the project was limited to design review. 
Opponents of the project argued the EIR should include a 
study of the project’s impacts on global warming. In 
rejecting the argument, the court noted that the City has 
no discretion to modify or deny the project based on 
global warming. The court stated, “[T]here is no basis for 
requiring the City to conduct an environmental review of 
an issue as to which it would have no ability to respond.” 
(Id. at p. 940.) 
  
 
 

II. 

Venturans contend the categorical exemption contained in 
Guidelines section 15301 does not apply. 
  
Guidelines section 15301 provides a categorical 
exemption from CEQA for projects consisting of “minor 
alteration of existing ... private structures ... involving 
negligible or no expansion of use beyond that existing at 
the time of the lead agency’s determination.” 
  
It was not necessary for the City to rely on Guidelines 
section 15301 to exempt the use of the premises as a 
24–hour grocery store from CEQA review. Public 
Resources Code section 21080, subdivision (b)(1) 
contains its own categorical exemption for “ministerial 
projects.” Because any permit WINCO might need to 
operate a 24–hour grocery store would be ministerial, 
CEQA simply does not apply to the use of the premises 
for that purpose. (See San Diego Navy Broadway 
Complex Coalition v. City of San Diego, supra, 185 
Cal.App.4th at p. 940.) 
  
In any event, the City’s reliance on Guidelines section 
15301 is supported by the evidence. The City bears the 
burden of demonstrating, based on substantial evidence, 
that the project falls within the categorical exemption. 
(California Unions for Reliable Energy v. Mojave Desert 
Air Quality Management Dist. (2009) 178 Cal.App.4th 
1225, 1239.) We must determine the scope of the 
exemption as a matter of law, and then determine whether 
substantial evidence supports the City’s finding that the 
project falls within the exemption’s scope. (Ibid.) 
  
Venturans argue adding a tower that increases the 

building height by 22 feet and a variance allowing 360.25 
square feet of signs does not qualify as a “minor 
alteration.” But Guidelines section 15301 gives examples 
of qualifying projects. One example allows additions to 
existing structures of up to 10,000 square feet. 
(Guidelines, § 15301, subd. (e)(2).) If additions of up to 
10,000 square feet qualify for the exemption as a “minor 
alteration,” certainly WINCO’s cosmetic alterations to the 
exterior qualify. 
  
Venturans point out the exemption requires a finding that 
the project involves “negligible or no expansion of use 
beyond that existing at the time of the lead agency’s 
determination.” (Guidelines, § 15301.) Venturans argue 
that at the time of the lead agency’s determination the 
building had been vacant for three years. Venturans claim 
that the traffic generated by WINCO’s project will exceed 
even the traffic generated by the building’s previous use 
as a Mervyn’s Department Store. 
  
But the only project before the City was WINCO’s 
application to change the building’s façade and for a sign 
variance. The City’s approval of the design for the 
building façade and signs does not involve an expansion 
of the building’s use. 
  
The project is categorically exempt from CEQA review 
under Guidelines section 15301. We need not determine 
whether the project is also exempt under Public Resources 
Code section 21166 or Guidelines section 15303. 
  
*4 Venturans argue that an exception to the categorical 
exemption applies. Guidelines section 15300.2, 
subdivision (c) provides: “A categorical exemption shall 
not be used for an activity where there is a reasonable 
possibility that the activity will have a significant effect 
on the environment due to unusual circumstances.” 
  
But the only “activity” before the City is the modification 
of the building’s façade. There is no fair argument that 
such an activity will have a significant effect on the 
environment or that modification of the building’s 
exterior constitutes any unusual circumstances. 
  
 
 

III. 

Venturans contend the City violated city and county 
requirements. 
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(a) 

Venturans argue the project is inconsistent with the 
general plan. The City found the project is consistent. 
  
Venturans cite Action 7.21 of the Ventura General Plan, 
Policy 7D. Action 7.21 provides: “Require analysis of 
individual development projects in accordance with the 
most current version of the Ventura County Air Pollution 
Control District Air Quality Assessment Guidelines and, 
when significant impacts are identified, require 
implementation of air pollutant mitigation measures 
determined to be feasible at the time of project approval.” 
But the only “development project[ ]” before the City is 
WINCO’s application to alter the exterior of the building 
and a sign variance. The City’s conclusion that alterations 
to the exterior of the building and a sign variance 
complies with the air quality provisions of the general 
plan is supported by the record. There simply will be no 
“significant impact[ ].” (Ibid.) 
  
 
 

(b) 

Venturans contend the project conflicts with the county’s 
air quality guidelines and the City’s air quality ordinance. 
  
Venturans’ contention, like most of its other contentions, 
is based on the theory that the project includes use of the 
premises as a grocery store. It does not. The only project 
before the City is limited to alterations to the building’s 
exterior. 
  
 
 

(c) 

Venturans contend the project violates conditions of 
approval. 
  
The conditions of approval for Mervyn’s Department 
Store allowed a maximum of 100 square feet of sign area. 
WINCO, however, has obtained a variance for 360 square 
feet of sign. Venturans argue that while a variance may 
allow a deviation from the municipal code, it does not 
change the conditions of approval. Venturans cite no 
authority for the proposition that a variance does not 
affect the conditions of approval. There appears no valid 
reason why it does not. 
  

 
 

(d) 

Venturans contend the grant of the sign variance is not 
supported by substantial evidence. 
  
SBMC section 24.535.140 provides: 
  
“In order for the design review committee to approve a 
sign variance, it must make all of the following findings: 
  
“1. The proposed sign is in conformance with the 
purposes of chapter 24.420; [[2] 

  
“2. The proposed sign will enhance the unique character 
and visual appearance of the city; 
  
“3. The proposed sign is an integral and well-designed 
portion of the overall building or site; 
  
“4. Strict compliance with the provisions of chapter 
24.420 would be detrimental to the design of the sign, 
architectural characteristics of the building, or design of 
the site; and 
  
“5. The granting of a sign variance would not constitute 
the granting of a special privilege to the applicant, nor 
would it grant an undue advantage to the applicant.” 
  
*5 Venturans argue the finding that granting of the sign 
variance would not constitute the granting of a special 
privilege or undue advantage to the applicant is not 
supported by substantial evidence. 
  
But the opinions of planning staff constitute substantial 
evidence upon which the City may rely to support its 
findings. (See City of San Diego v. California Coastal 
Commission (1981) 119 Cal.App.3d 228, 232.) Here the 
DRC staff reported: “In staff’s analysis, the proposed sign 
is significantly larger than allowed by the Zoning 
Regulations and the existing Mervyns sign (44 sq. ft.). 
However, as the sign letter heights are consistent with 
other stores in other shopping centers in the vicinity and 
reflects Winco’s standard corporate sign format, staff 
determined the sign is consistent in scale with the 
proposed changes to the façade and recommends the DRC 
approve the Sign Variance as submitted.” That is 
sufficient to support the DRC’s finding. 
  
Venturans cite Orinda Association v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1166, for the 
proposition that the DRC’s finding of consistency with 
recently approved signs in the area must be supported by 
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“ ‘comparative data.’ ” Venturans’ reliance on Orinda is 
misplaced. 
  
Orinda concerns a variance from a general zoning 
ordinance, not a sign variance. In granting the variance, 
the county found that similar variances have been granted 
on several occasions. In discussing the lack of evidence to 
support such a finding the court noted that no specific 
examples are provided, and, in fact, the record indicates 
that every previous request for a variance had been 
denied. (Orinda Assn. v. Bd. of Supervisors, supra, 182 
Cal.App.3d at p. 1166, fn. 11.) The court did not hold that 
such a finding must be supported by comparative data. 
  
The judgment is affirmed. Costs are awarded to 
respondents. 

  

We concur: 

YEGAN, J. 

PERREN, J. 

All Citations 

Not Reported in Cal.Rptr.3d, 2013 WL 3093788 
 

Footnotes 
 
1 
 

All references to “Guidelines” are to Title 14 of the California Code of Regulations. 
 

2 
 

SBMC chapter 24.420 regulates the use of all signs within the City. 
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The Bay Area Air Quality Management District (“BAAQMD”) adopted CEQA screening 
thresholds based on type and size of projects, whereas the South Coast Air Quality Management 
District has not adopted such a measurement for CEQA significance threshold levels. Although 
not binding on the City, BAAQMD’s screening threshold levels are instructive and provide 
evidence in determining whether a project may have significant environmental effects, triggering 
the preparation of an EIR.  

 
Under BAAQMD’s CEQA screening thresholds, the significance threshold for 

construction-related NOx levels for a warehouse is 259,000 square feet. (See Bay Area Air 
Quality Management District, CEQA Guidelines: Screening Criteria (June 2010) p. 3–3.) Here, 
the Project, at 415,592 square feet, will have a significant environmental effect because it 
exceeds the 259,000 square foot threshold level. Since the “fair argument” standard requires an 
EIR be prepared if any substantial evidence in the record indicates that a project may have an 
adverse environmental effect, and the size of the Project greatly exceeds BAAQMD’s screening 
threshold for NOx, the City must prepare an EIR for the Project. 
 
 

CONCLUSION 
 

 For the above and other reasons, the Project must undergo CEQA review before the City 
can approve the Project.  Thank you for considering these comments. 
 
      Sincerely,  
 
 
 
 
 
      Rebecca L. Davis 




