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CONTRACT FOR CONTINUUM OF CARE

33530

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between UNITED STATES VETERANS
INITIATIVE, a California nonprofit corporation ("Organization"), whose address is 2001
River Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH, a
municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.

"
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment’, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“‘RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing,'Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on April
2
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as
provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the
end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified i‘n this Contract. Further, Organizaﬁon
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Four Hundred Thirty-One Thousand wa Hundred
Thirty-Six Dollars ($431,236) over the term.of this Contract. Upon execution of
this Contract, the City shall disburse funds payable hereunder in due course of
payments following receipt from Organization of biling statements in a form
approved by the City showing expenditures and costs identified in Attachment "B".

C. - The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his desighee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

3
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for}budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during t'he months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A Organization's re}cords relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational ‘Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatmént services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VIl of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

| Section 7. |

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

| B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
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written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
'compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the C|ai'm to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement kon the City’s
endorsement form or on an endorsement equivalent in scope to ISO form

| CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. ‘

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage

10
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for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City's Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’'s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separétely approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Qrganization shall
notify the City in writing within five (5) days after any insurahce required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

11
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with ‘the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

- B. Organization certifies that the building for which the grant
12

ARW:bg A14-01666
L:\Apps\CtyLaw32\WPDocs\D026\P019100478003.doc




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O W o0 ~N O O A oW DD -

N N N N N DD NN DD NN 22 A a a4 A a2 a
0o ~N o o0 A W N -~ O O 0o N o b ow N -

funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1M Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2) In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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()  provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facilty used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal goverhance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its ‘principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for
achieving independent living; and
(2) Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
L. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD. |
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "[".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

| Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contrac’}t, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above. -

UNITED STATES VETERANS
INITIATIVE, a California nonprofit
corporation

7-9_ 12014 By
Name / Lﬁrﬂf 0(/ ///ﬂm'/r
Title_def Opec” D

, 2014 By
Name
Title

“Organization”

CITY OF LONG BEACH, a municipal
corporation
Asslstanf Clty Managef

‘j@,@?‘&mbw I 2014 M

{(C Ity”

This Contract is approved as to formon _ £ Wﬁf 8{ ' , 2014,

City Manager EXECUTED PURSUANT
TO SECTION 301 QF
THE GITY CHARTER.

CHARLES PARKIN, City Attorney

o el lo——
Deputy
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: United States Veterans Initiative Project Name: Cabrillo Plaza PHD

HUD Grant: CA0625U98D061306 CLB Contract: PENDING

Program Objective: Cabrillo Plaza PHD is a PH project that provides service-enriched
housing for 34 homeless disabled veterans within the Villages at Cabrillo campus. The
participants served are homeless veterans who suffer multiple and chronic disabilities that
present significant barriers to self-sufficiency. These veterans typically are long term
substance abusers, have some form of mental illness and physical disabilities or are dually
diagnosed; all of which are exacerbated by their homelessness. This project provides a stable
living environment in which the population can address these issues and achieve a level of
stability that will allow them to reach their highest level of functioning.

The project is located within a residential planned community designed to address the unmet
needs of the homeless persons who live in Long Beach. The building where the program
operates contains 12 suites(units) composed of 5-6 individual bedrooms. Each suite has a
shared kitchen and bathroom area. All of the suites are handicap accessible. Program
participants each have his/her own bedroom. Within the Villages at Cabrillo, additional space
provides outdoor recreational space and buildings where services, counseling and group
meetings are held. Available on site are job training programs, vocational training, food
service, community college courses and an employment center. There are grocery stores
within a half-mile of the site, and a bus stop within two blocks of the site which provides
access to broader community amenities within Long Beach.

Upon referral to housing, the case management team performs an assessment of the needs
of each veteran. The case management team is composed of the Program Coordinator from
US Vets and a VA Case Manager. Guided by this team, each veteran then develops a
service plan with mutually established goals and objectives, including a pathway to self-
sufficiency. Life skills, mental health, physical issues, substance abuse treatment - all the
service needs are identified and a Treatment Plan created. The case management team
meets with the veteran on a regular basis to track his or her progress, agree upon
modifications in the plan and set new goals. In addition, all clients are required to attend three
weekly social independent fiving skills classes.

Community Educational and Recreational Involvement are part of the supportive services
offered by the program. Once stabilized, residents are encouraged to become mentors and to

_participate in community support activities. Educational classes assist veterans as they
develop their living and social skills and cover topics such as grooming and hygiene,
budgeting, cooking and shopping, communication, self-esteem, anger management, and
leisure planning. Recreational activities include holiday and birthday celebrations at the
Villages, along with activities such as swimming and trips to museums and other local
regional sites.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements

The agency will participate in community outreach and engagement activities and link
participants to the broader base of CoC programs and services. The agency will participate
in the Long Beach CoC Centralized and Coordinated Assessment System through the Multi-
Service Center, which coordinates intake, assessment, and provision of referral services. The
agency will conduct an annual evaluation of all program participants and determine the need
for ongoing housing subsidies and/or supportive services to help participants achieve greater
levels of independence and to re-integrate into their community.
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Outcomes/Performance Measures

Universe # Target # Target %

Persons remaining in permanent housing
as of the end of the operating year or 34 o7 79%

! exiting permanent housing (subsidized or
unsubsidized) during the operating year.
Persons age 18 and older who maintained
2 or increased their total income (from ail 34 29 65%

sources) as of the end of the operating
year or program exit.

The % of persons (Adults and Children)
who remained in the permanent housing
3 |program (subsidized or unsubsidized) for 34 , 26 76%
181 days (6-months) or longer as of the
end of the operating year.

Note: Universe number reflects project participant chart PIT
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CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program

Project Budget for United States Veterans Initiative, Inc. _ Project Name: Cabrillo Plaza - PHD

HUD Contract # CA0625U9D061306 City Contract# PENDING

Operationai Period from 04/01/2014 to 06/30/2015 (15 months)

1. CM - Case Manager- 2.0 FTE 75,000 Provides job duties as noted in Attachment B, Page 2 of 5 (salary + fringe benefits)

2. CM - Program Director - .25 FTE 12,656 Provides job duties as noted in Attachment B, Page 3 of 5 (salary + fringe benefits)

3. CM - Program Assistant - .50 FTE 20,250 Provides job duties as noted in Attachment B, Page 4 of 5 (salary + fringe benefits)

4. CM - Fringe Benefits (31.96%) 27,205 For payment of fringe benefits for staff noted in Supportive Services budget

5. CM - Office Supplies 2.500 For purchase of office supplies such as pens, paper, etc. used by program participants in the
Career Center

6. CM - Telephone 2,750 For payment of landline phones including internet used by program participants

7. CM - Equipment 2,228 For purchase of equipment and/or maintenance.

8. Food - Meals 46,414 For purchase of food in preparation of meals for program participants

9. SATS - Toxicology Testing 781 For toxicology testing (Alcohol and Drug Abuse Services)

10. Transportation - Mlleage 781 For payment of mlleage assomated wnth program parhcnpants

66,666 Provides job duties as noted in Attachment B, Page 5 of 5 (salary + fringe benefits)

TAL OPERATIONS

[TOTAL OPERATIONS (Activities Request)

1. BS - Resident Assistant - 2.5 FTE

2. Furnishings - Furniture 834 For purchase of beds, chairs, dressers, etc.

3. Furnishings - Housing Supplies 5,000 For purchase of hygiene products, cleaning supplies, laundry supplies, etc.
4. PTI - Insurance 1,666 For Organizational lnsurance Cost
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URITEO BIATES VETERANS MITATIVE

- Permanent Housing (PH) Case Manager

This position reporis dir'ecﬂy fo the PH Coordinator and Clinical Divector, The Permanent
Housing Case Manager is responsible for providing guidance to formerly homeless veterans 1o
. aclleve their highest level of Independence, Case Management is a colluborative process
which assesses, plans, implements, coordinates, mounitors, and evaluates the selection of
services lo optimally meet each individual homeless veterans needs.

Job: Responsibilities

o Assesses the applopliéteness of vetérans referred to the program, This assessment includes any problems,
needs, or Larriers identified in the following areas; Enm]oymcnt Housing, Financial, Sobriety, Legal,
anlly/Sooial and Medlcal/Psychiatn
Facilitate intake process
Collaborates with véterans to complete benchmarks (goals and objectives) and an Individual Action Plan to
plan for thé veleran’s goals and transition

o Assists vetérans with. transilion to permanent or lang-term housing

o Ensures all required docunients are present, complete, sigired by the veteran ang case manager, and placed
in the correct order in his/her file v

o, Meets with each veteran in caseload regulaily to review progress and documents whenever ontcomes of
benchmartks are achieved, reassessed, or ongaing atid vevises plan accordingly

o Completes discharge sumimarles dooumenting all progress towaid benchmarks, date of discharge, and
disposition of the veleran '

o Assists In quality management activitles, data collection, and preparing repoils

Facilifates groups or classes, 1.6, Substance Abuse Educition, Group Progess, Moncy Management, SILS,
Transition, etc,, In at least one of the benchmark areas
Help conduct random diig and alcoliol sereenings
Maintain confidentlal and thorough client records
Perforing other dutles ads required

Requirements

Bachelor’s Degres required in Social Service or related field, no substitutions
Strong otal and written communicatlon skills

Professional manner and appearance

Experienco working with homeless and/or veterans a plus

Ability to work independently and within a team

Ability to take direstion
Abllity lo work effectively with diversé group of cliénts, staff, and community members

¢ © © o © © o
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J VETS: . i
\UMITED BIATES VETERANS HIMATIVE . B
~ CLINICAL DIRECTOR
(formally Program Ditector)
Villages at Cabrillo

Du(ies and Responsibilities

Reports 10 the Site Director, Implements, and manages programs that provide substance
abuse (reaiment and clinical counseling to veterans al Villages at Cabrillo, Coordinates
with Workforce Development Director for BEmployment Services,

1) Clinical programs at Villages at Cabrillo inchude:

n Resldentinl Substance Abuse Treatment Program
v ADVANCE job reentty program

»  VIP job reeniry program

v Shelter Plus Caré Seniors Program

" Veterans Transilional Housing

w Cabrillo Plaza Permanent Housing Program

Responsibilities include: Enforce program policics and procedures, supervise Velerans
Initiative Case Managers, monitor expenses, supervise evaluation of vetérans for
discharge into ADVANCE and VIP Programs (Jobs programi), and transitional housing at
Cabrillo, communily ottreach, resource development, liaison with Long Beach VA.

1) Coordinate Residential Treatment services with Long Beach VAMC, Staff,
2) Identify funding resouirces, write proposals and implement programs with G‘reg
MoCormack and Program Administrator,

3) Develop 1elatxomhips with local social service agencies to provide services as needed.
4) Coordinale services with other Cabrillo providers.
5) Supervise and (rain AmeriCorps members within the Clinical Depatiments,
6) Organize monthly statistics, analyze, and develo_p needed resources with the Prograny
Administrator,
7) In association with Greg McCormack, coordinate the needs of the Oulreach team and
site al our programs at Friday Manager’s Meeting,

Qualifications
* Bachelor’'s Degree a must, Maslers preferred * Strong interpersonal skills
* Strong oral and written communication skills * Willingness 1o leain
% Abllity {o motivate others * Self startor
* Ability to identify client concerns within * Team player

a (herapeutic almosphere
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UNITED STATES VETERANS INITIATIVE
"SERVING THOSE WHO SERVED"

Program Assistant

This position serves as the central office administrator for the Program: This pos‘/tion reports
to the Operations Mariager aiid the Executive Director, The Program Assistant provides direct
administrative support to the Execitive Director, Clinical Director, and Operations Manager,
This position also serves as the Homeless Management In/o;'m(rﬁou Systent (HMTS) laison,
This position also vversees all aspects of the Veteran Siore

Job Responsibilitics

e Bnters and maint«unmg, client an 1)1 ogram data into the City of Long Beach HMIS
database and all U,S.VETS internal dafabases,

o Assist In the preparation and review of monthly and anhual data performance reports,

o Prepares and enlers Annual Performance Reports data into. the HUD eSNAPS system,

o  Program office supporl including writing létters and memos, f'mng, pholo copying,
filing, kcepmg calendars moluding the Executive Director’s appoiniments up-to- d'lle,
sereening plione calls, and mail services,

e Assistin the coordination of varlous stalf meetings as directed by the Executjve Director,

o Take meeting minutes of site-related meetings,

o Cootdinate and schedule Advisory Council meeting which includes minutes, invites, and’
follow ups.

o Assists the Operations Manager with related office administrative tasks including
biweekly timesheet and payroll activities, program fee colleclion and related tasks,

o Provides support for ¢linical/case management staff with respect 1o client intake and
client discharge lorms and appropriate email communications among all staff,

Oversee the operations of Tlie Veleran Store on site,

o Assist with other duties and/or special projects as 1'equi1ed

Performs other duties as required

" Requirentents

o Bachelor’s Degree pref ferred or Associate Degree with 2 years or more a(lmlmslratwe
expetience,

Extensive computer knowledge and proficiency in MS office

Experience with national service, governmental grants, non-pr rofit mgamzqtlon
Strong oral and writlen-communication skills

Strong organizational skills

Supervisory skills preferred

Ability 1o multi-task, work independently and work under pressure

Ability to take direction and see lasks through with proper follow-up

Associales or Bachelor’s degiee preferred

® & © o e e o ©® O
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UNITEN BTATES VETERANS I TATIVE

| Veteran Service Assistant
(formerly Resident Assistant/Case Management)

Job Deéscription

POSITION: The Veterans Services Assistant position functions in the Veterans in Progress program
here at the Long Beach Site, The goal of this progrant is to assist homeless veterans achieve their
highest level of independence through employment, This position performs routine and daily duties
to include all hours, - :

MAJOR DUTIES &
RESPONSIBILITIIES:

A, Responsible for assuring cleanliness of rooms through daily inspection,

B, Responsible for yeporting and tracking hourly rounds, incidents and crises.
C. Perform conflict resolution,

D. Must be able to insure that fire safety guidelines are met.

E. Will'support case managers in daity programv functions.

T, Pexforms otliet duties as required,

EXPERIENCI:

Experience Must be able to interact in a professional manner,

Customer Service

Excellent Communication Skills

Team Player

Able to work independently

Able to work with a diverse population

REQUIREMENTS:
A Minimum of lyr sobriety is required,
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-6476~1-01]

RIN 2506-AC20

Homeless Emergency Assistance and
Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
consolidates three of the separate
‘homeless assistance programs
. administered by HUD under the
MeKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renamses it the Emergency
Solutions Grants program, The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupency (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities,
DATES: Effective Date: August 30, 2012,
Comment Due Date. October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title,

1, Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10278, ’
Washington, DC 20410-0500,

2. Electronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal sRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
recelpt by HUD, and enables HUD to
make them immediately available to the
publie, Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Nbote: To receive consideration as public
comments, comments must be submitled
through one of the two methods specified
above, Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptabls,

Public Inspection of Public
Comments, All properly submitted
commsents and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 6 p.m, weekdays at the above
address, Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 461 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number), Hearing- and spesch-
impaired persons may access this
number through TTY by calling the
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Federal Relay Service at 800-877-8339
(this is a toll-free number),
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule ‘

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Aat of
2009 (HEARTH Act). Section 1604 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U,8,C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide cornmitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals, -
families, and communities by

‘homelessness; promote access to and

effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program, Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficlency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
1o apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summarized below.

1, General Provisions (Subpart A);
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
{HMIS). To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant.,” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless, A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collabhorative applicant,” The

- collaborative applicant is the only entity
that can epply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

- 2. Bstablishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for finds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care,
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
{3) plan for the Continuum of Care, HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area, Continuums
are also responsible for preparing and
overseeing an application for funds,
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3, Application and Grant Award -
Process (Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continuum’s -
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection griteria for determining which
applications will receive funding under
the Continuum of Care program,
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process.

4, Program Gomponents and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs.

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPG may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or mediuvm-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

6, Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requiroes that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
OGCUpHancy. ' :

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical agsistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Gare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Gontinuums of Care that
span all 50 states and 6 United States
territories, As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homsless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through iis three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care,
Supportive Housing Program, Single -
Room Occupancy), The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations, HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness,

The Consolidated and Further
Continuing Appropriations Act, 2012
{Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations.

1. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 11122, This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes,
Division B of this law is tHe HEARTH
Act, which consolidates and amends
three separate homeless assistance
prograrus carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced t?le process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD .
published & proposed rule, entitled
“Defining Homeless'”” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless’
and “homeless individual with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 6, 2011, HUD
also published an interim rule for the
"Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and conteined corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917}, which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
sstablishment of a Continunm of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995. A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused mersly by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program, The consolidation of the

_three existing homeless assistance

programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out. -

this congressional intent,
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11, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuurn of Care program, The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effactive utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to mest the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness {(both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not"
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance,

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among Individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of “developmental
disability,” “homeless,” ‘homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 6, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms ook into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule, This interim rule adopts the
definition of “at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program Interim rule, The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule,

HUD received valuable public
comment on the definition of
“chronically homelsss,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase “where each
homeless occasion was at least 15
days,” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar, The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions. ' )

Applicant is defined to mean an
entity that has been designated by the
Continuum of Cars as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant.” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Gare (the
“collaborative applicant’), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds,

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system.

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Gontinuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the
“applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a

- grant to carry out the planning activities

on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule, However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule-because Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is
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organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit

‘homeless providers, victim service

providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, schaol
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons, These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant, HUD established the
Continuum of Care in 1995, Logel
granteeg and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the peographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care. -
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continunm of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term “Continuum of
Care" for “collaborative applicant,” the
definition of “‘high-performing
community” in this.interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming a high-performing community
can be found in § 578.65 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization,” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘privale
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,” "’ In HUD’s
regulatory definition of “private )
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and )
operated in accordance with generally
accepted accounting principles, HUD
has included this language {0 make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Pormanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD’s regulatory
definition of ‘“permanent housing”
states; “The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,”
Additionally, in the regulatory -
definition of “permanent housing,”
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
lerm of at least one year that is
renewable and terminable only for
causs, assists program participanis in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of *“project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines *'project” as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD’s definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the rbgulatory text,
HUD has clarified that it is a group of
one or more of thess eligible costs that
are identified as.a project in an
application to HUD for Continuum of
Care funds, .

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD's definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as "‘an eligible entity
who—(A} submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)() serves as a project
sponsor for the projects; or (if) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition |

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act, Although nolonger used
in statute, HUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term ‘“‘safe haven” is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who cams from the strests and
have beeri unwilling or unable to
participate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project, The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. 'To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cennot be funded under
the Continuum of Care program, The
regulatory definition clarifies that, to be
transitional housing, program
participanis must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
en eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD’s regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD’s
regulatory definition reflect HUD's
substitution of Continuum of Care for
collahorative applicant.

Establishing and Operating the
Continuum of Care (Subpart B)

In general, The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process. .
Consequently, under this interim rule,
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HUD focuses on the rules and ‘
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD’s interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant}, while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement, All of the duties
assigned to the Continuum are based on
the comparable duties of saction 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Coritinnum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where these organizations
are located within the geographic area

.sorved by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents. '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements, HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Cars and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefors, in communities where
ESG reciplents and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Continuum of Care
procass and ensure that tho process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
performance in reducing homelessness
by looking at the overall performance of

* the Continuum, as opposed to

measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Gontinuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the nesds
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of -
homeless assistance and homeless
prevention programs in communities, In
particuler, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to aé)dress that
individual or family’s particular needs.

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
rasponse to local needs and conditions,
For example, rural areas will have
significantly different systems than
urban ones. While the common thread |
between typical modsls is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a :
geographic area where individuals and
families must be present to receive
homsless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
“no wrong door’”’ approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas,

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment, HUD
specifically seeks comment from
Continuum of Gare-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
systemn will address the needs of -
individuals and families who are
fleaing, or attempting to flee, domestic
violence, dating violence, sexual
agsault, or stalking, but who are sceking
shelter or services from non-victim
service providers, These policies could
include reserving private arsas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domaestic violence,
dating violence, sexual assault, or
stalking; a separate “track” within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questionsg that HUD asks
commenters to specifically address are;
What barriers to accessing housing/
services might & centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial agsessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
gentralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved, HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
systemn may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter sexrvices due
to immsdiate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

7
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and thelir recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be found in § 578.7(a)(9) of this interim
rule,

Designating and operating an HMIS.,
The Gontinuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580,
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning, The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area, The interim rule
defines the minimum requirements for
this systematic approach under
§578,7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient rasources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System,

HUD has determined that since the
Continuum of Care will be the larger
plenning organization, the Continuum
of Cara must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA),

While these planning duties are not

.explicitly provided in section 402(f) of

the Act, HUD has included them 1o
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim ruls, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application, This section of the interim
rule establishes that the Gontinuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD, :

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Cara may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care plenning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§578,23(c), and is required to monitor
and sanction subrecipients in
comgliance with §578.107,

Whether the Continuum of Gare
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Gontinuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum, The interim rule -establishes
the criteria HUD will use when
determining whether to designate the
colleborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Care retains
all of its duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart G}

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments, An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant, A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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af)plicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD hes not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts as a consortjum, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuun’s
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistancs,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

Using the formula that wiil be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area, -
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 578, The
PPRN for each of these areas is based
upon the “need formula’ under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior to the publication of the
NQOFA on its Web site,

To establish the amount on which the
need formula is run, HUD will deduct |
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds madse available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004: Third, the remaining funds mads
available shall be allocated to .
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have nol beén funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one.year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for comment, HUD
specifically requests comment on the
method established in §578,17{a)(4) to
reducs the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Gare when funding
is not sufficient to renew all projects
nationwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
‘“renewal demand,” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the Ef?raphic area,

Third, HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care, :

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuiim; updates to
leasing, operating, and rental agsistance
line items based on changes to FMR,;
and the availability of any bonus
funding during the competition.

Application process, Bach fiscal year,
HUD will issue a NOFA. All :
applications, including applications for
grant funds, and requests for :
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s

‘jurisdiction(s), Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The .
certification must be made by the unit
of general locel government or the State,
in accordance with HUD’s regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA,

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U,S.C. 3545), In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities,

Awarding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligetion of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578.31, and documenting financial
feasibility within the deadlines under
§ 578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient .
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
recelving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Gare program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD., The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds .
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

xecuting grant agreements. If a
Continuum designates more than one |
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Gontinuum
of Care planning costs end UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c), Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD'’s minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care,

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
{e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
becauss funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, hut did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 16 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agresments that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project,

Appeuls. The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act; if more than one
collaborative applicant submits an
application covering the sams
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act,
Consistent with HUD’s use of the term
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Continunm of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(sfhas the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of ths |
date of HUD’s announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to

"HUD and be awarded a grant by HUD

if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that & solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process. An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Gare process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continunm’s ag licant(s).

Section 422(h)(1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application,”
The interim rule sets an appeal process
for denied or decreased funding under
§ 578.35(c). Applicants that are denied
funds by HUD, or that requested moxe .
funds than HUD awarded, may appeal
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by filing a written appeal within 46 days
of the date of HUD’s announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal,

Program Components und Eligible Costs
(Subpart D}

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continnum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§678.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.8., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial perlod after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families, .
With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
get forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

services set forth in §578,53 during
their participation in the program, The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment, While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for soms.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management. P

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

ATTACHMENT ... ..
PAGE .. \E . oF .. X1 . pAGES

homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homsless,

Planning activities, Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578,39(b} and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “‘of the total funds
made available'’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renswal
demand. This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compste for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC’s FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Gosts, Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c), Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoG planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Cars program, The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantess
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally .
approved to carry out leasing to renew
and request funds for rental assistance,
s0 long as the rental assistance mests
the requirements in § 578,51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must includs. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income, Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.600 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees,

" Rental assistance. Under this interim
rule, rental assistance is an eligible cost
for permeanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-hased rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Gare program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that Jowers the number of
homeless persons,

_As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum’s geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery, ‘

Under this interim ruls, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminengy threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violencs,
dating violence, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or

ATTACHMENT .....C.........
PAGE ... \3.....oF . Y].... PAGES

family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Examples of appropriate

“documentation of the original Incident

of domestic violence, dating viclence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional fifom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.,
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
staterent. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of housshold.
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing, This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate sorvice-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
ostablished these provisions to provide
an exception and to address the
challenges that are associated with such
a move,

Based on HUD’s experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 00
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit, ,

Supportive services. Grant funds may
be used to pay eligible costs of '
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program particgpants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/ .
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services,
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits,

‘The detinition of "'supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services,
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

. services funding category. Rather than

create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs, Indirect costs are
allowed as part of eligible program
costs, Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Girculars A—87 and A-122, as
applicabls, OMB GCircular A-87 and the
regulations at 2 CFR part 226 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments.” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Gost Principles for Non-Profit '
Organizations.”

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs; acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs,

H)z‘gh»Performing Communities (Subpart
E,

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at snch
time and in such manner as HUD may
require and conlain such information as
HUD determines necessary under
§578,17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met, An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs, _

Standords, In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards, The
interim rule clarifies which standards
will be measured with relinble data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD,

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum'’s meen length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 86 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of thoss at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD’s position that HPCs.
should be addressing the needs of those
homeless individuals within their
communities prior to receiving :
designation of a HPG and being allowed
to spend funds in accordance with
§6578.71. .

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume

. coverage rates of at least 80 percent, The

documsntation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting, C
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD definesthe calgulation in the -

HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards; Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined “communities that compose the
gsographic area” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD's
measurements are across the entire '
Continuum of Care geographic area,
HUD has further degned “actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§678.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selection, HUD will select up to 10
Continuums of Care each year that best
mest the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year.

Eligible activities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.,
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Gare funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements {. Sui)part F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. ’

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind

. match, The interim rule clarifies that the

match must be provided for the entire
grant, except that recipients that are

UF As or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84,23 {for
private nonprofit organizations) and

- 85.24 {for governments) apply. The

regulations in 24 CFR parts 84 and 856
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government, The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 ap}nlies to administration
funds, as well as Continuum of Care
planning costs and UFA’s financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

s
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in HPCs may use match on eligible
activities described under § 578,71,

General opsrations, Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess suppartive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that '
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that

rogram participants are placed in
gousing that is sunitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this isa
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program,
For example, if a Continuum of Care
recipient operates a transitional housing
program with subslance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholie, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy,
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has besn
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substentially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds,

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 8 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation

-and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation, HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for axample, 24 CFR
574.300(c), 24 CFR 582.115(c), and 24
CFR 683,150(b).)

HUD's equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
end community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compste for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
qusstion, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program bensficiaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, ora
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious” in
leu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
arganization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue guldance to agencies on -
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.?

HUD intends to wait for OMB
guidance befors initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficlaries and to adopt terminology,
such as “explicitly religious” and “overt

1 The report is available at: hitpi/
wiiv.whilehouse.gov/sites/defauli/files/uploads/ -
finalfaithbasedworkinggroupreport, pdf,
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using foderal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13659 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial essistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
bensficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is ona that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578,013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit, '

Termination of assistance, The
interim rule provides that a recipient
may terminate assistance toa -
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases, HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578,93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,106(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title Il of the
Americans with Disabilities Act.

Section 578,93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and attivities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilitios. This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminats
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, § 578,93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section 578.93(b)(3) states that

~ housing may be limited io families with
children,
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited

© to one sex, '

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when profects providing
sober housing may exclude persons.

HUD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
578.93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 578.93(})};[7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide & detailed
explanation of the regulatory provision,
along with a few examples,

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to mest the needs of hard-to-
reach homeless persons, However,
§578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general .
principles are offered to help clarify this



45438

Federal Register/Vol. 77, No. 147/ Tuesday, July 31, 2012/Rules and Regulations

section, a change in the factual scenario
may change the analysis,

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless, When filling an
opening in the housing, the recipient or
subreciplent may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupency to
individuals or farnilies who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual, :

By comparison, § 578.98(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, If Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
. eligibility for the project to persons with

HIV/AIDS and their families, An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental sntity to
rehabilitate a five-unit building, and
provides services'including assistance
with deily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied. '

Section 578.83{e) incorporates the
“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Specific request for comment, HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint -
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G}

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emorgency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.

Thersfore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule,
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “at risk of
homelessness” and these requirements
can be found in §576.600(c) of the
Emergency Solutions Grants program
interitmn rule published on December 5,
2011: Becauss the documentation
requirements pertaining to “at risk of-
homelessness’” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations,

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program, The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

. Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient, The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides

.contingencies that must be met before

HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, thal the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not reguire a grant
amendment, as set forth in this section,
must be fully documented in the
racipient’s or subrecipient’s records,

Sanctions, The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Contimium of Care funds, Thess
revisions draw from the requirements at
24 CFR 86.43 and other HUD program
regulations,

Close-out, The interim rule provides-
that grants must be closed out at the end
of their grant term 1if recipients are not
seeking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the clossout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.,

The interfm rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
683, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations, -

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 (Purpose and Applicability},
paragraphs (d) and (e) of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2}
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2The Administralive Procadure Act (6 U.S.C.
Subchapter 11) (APA), which governs federal
rulemaking, provides in section 653(a) thal matters
involving a milltery or foreign affairs function of the
United States or a matier relating to federal agency

ATTACHMENT .....%nee..

pace.. ... oF .. A1 PAGES

procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘“‘impracticable,
unnecessary, or contrary to the public
interest,”” (See 24 CFR 10.1,)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program,® Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112—
585, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.693 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Cars
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf. Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Gontinuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, fir’st, of a proposed rule. As

management or personnel or to public property,
loans, granls, benefits, or contracts are exempt from
the advance notice and public comment
roquirernent of sections 663(b) and (o) of the APA,
In its regulations in 24 CFR 10,1, HUD has waived
the exemption for advance notice and public
comment for matters that relate io public proparly,
loans, granis, benefits, or contracts, and has
committed lo undertake notice and comment
rulemaking for these matters.

3 Although HUD's regnlation in 24 CFR 10,1
provide that HUD will involve public participation
in its rulemaking, this regulation also provides that
notice and public procedure will bs omitted if HUD
delermines in a particular case or class of cases that
notice and public procedure are impracticable,
unnecessary, or conirary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Gontinuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
~ Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, end this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
{Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB]) in
accordance with the requirements of the
order, Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are ‘“‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a "'significant
regulatory action,” as defined in section
3(f) of Exscutive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3{f)(1) of the Executive Order).

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in Jaw the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in thie preceding section of
the preamble, HUD funded these thres
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD’s 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative sstablishment
of the Continuum of Care planning -
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continutum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continnum of Cars
program, this interim rule would also
have no discernible impact upon the
sconomy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Gounssl, Ropm
10276, 451 7th Street SW,, Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or

" hearing impairments may-access this

number via TTY by calling the Federal
Relay Service at 800-877-8339.
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment {o review the FONSI by
calling the Reguletions Division at 202—
708-3056 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339,

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.G. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on Stats, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.8.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and cormment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track tﬁe regulatory provisions
of the Continuum of Gare program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Gare program are familjar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

. on the burden of the requirements for

the Supportive Housing program and
the Shelter Plug Care program, grantees
have not advised that such requirements
are burdensome, Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities,

Notwithstanding HUD’s
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rile that will meet HUD's objectives as
described in this preamble,

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule sither imposes

REPORTING AND RECORDKEEPING BUHDEN

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency mests the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C, 35601-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
condugct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number..

The burden of the information
collections in this interim rule is
estimated as follows:

Response o
Number of Tolal annual Burden hours | Total anhual
Information collection respondents f(f\%:,ggg responses .. | per [esponse hours
§578.5(a) Establishing the CoC .. 450 1 450 8.0 3,600
§578.5(b) Establishing the Board .. 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings ... 450 2 900 4.0 3,600
§578.7(a}(2) Invilation for New Members ... 450 1 450 1.0 450
§578.7(a)(4) Appoint commitless .......evverre 450 2 900 0.5 450
§578,7(a)(5) Governance Chaner ..o 450 1 450 7.0 3,150
§578.7(a)(6) and (7) Monitor performanca "and evaluation 450 4 450 9.0 4,050
§578.7(a)(8) Centralized or coordinated assessmeni sys- . .

1211 RO reoranes reasvenne 450 1 450 8.0 3,600
§578.7(a)(8) Wmlen standards ........... s 450 1 450 5.0 2,250
§578.7(b) Deslgnate HMIS ..... 450 1 450 10.0 4,500
§578.9 Application for funds .. 450 i 460 180 0 81,000
§578.11(c) Develop GoG plan .... 450 1 450 9.0 4,050
§678.21(c) Satistying conditions ....... 8,000 1 8,000 4.0 32,000
§578.23 Execuling grant agreements 8,000 1 8,000 1.0 8,000
§578.35(b) APPBAI—80I0 uvuvvsiisicesmsissmsisorsissrions 10 i 10 4.0 40
§578.35(c) Appeal—denled or decreased iundlng 15 i 16 1.0 15
§578.35(d) Appsal-—competing CoC ......cveiemsisennns " 10 1 10 5.0 50
§578.35(e) Appeal—-Consolldated Plan certification ......... 5 i 5 2.0 10
§578.49(a)—Loasing excoptions ... Vs 5 1 5 1.6 7.5
§578.65 HPC Standards ., [T ORI ST 20 1 20 10.0 200
§578. 75(a)(1) State and loca) requ emenls—-appropriate

SBIVIGO PIOVISION wiuiiinimmmnmesssmiinemin i 7,000 1 7,000 0.5 3,500
§578.75(a)(1) State and Iocal requlremenls—houslng

COUBB 1urveuinisisssiis s issssssrisie 20 1 20 3.0 60
§5678. 75(b) Houslng quallly standards , 72,800 2 145,600 1.0 145,600
§578.765(b) Sultable dwelling size 72,800 2 145,600 0.08 11,648
§678.75(c) Meals . Lo 70,720 1 70,720 0.5 35,360
§ 678.75(6) Ongoing assessment or supponlve services .. 8,000 1 8,000 1.6 12,000
§678.75(f) Residential suparvision ....uwmee. 6,600 3 19,800 0.76 14,850
§578.75(g) Participation of.homeless individuals 11,600 | 11,500 1.0 11,500
§ 578.75(h) Supportive service agreements ........... 3,000 100 30,000 0.6 15,000
§ 678.77(a) Signed leases/ocoupancy agreements ., 104,000 2 208,000 1.0 208,000
§578.77(b) Calculating occupancy charges ......... 1,840 200 388,000 0.75 276,000
§578,77(c) Calculating rent ., " 2,000 200 400,000 0.75 300,000
§578.81(a) Use resticlion ... 20 1 20 0.5 10
§578.91(a) Termination of asslstance .............................. 400 1 400 4,00 1,600
§578.91(b) Due process for termination of assistance 4,500 1 4,800 3.0 13,500
§ 578,95(d)—Conflict-of-Interest exceptions uvuiuseisens 10 1 10 3.0 30
§578.103(a)(3) Documenting homelessness . 300,000 1 300,000 0.25 75,000
§578,103(a)(4) Documenting at risk of homelessness 10,000 1 10,000 0.26 2,600
§578.103(a)(5) Documenting imminent threat of ham ....... 200 1 200 0.5 100
§578.103(a)(7) Documenting program parlicipant records 350,000 8 2,100,000 0.25 525,000
§578.103(a)(7) Documenting case Management ... 8,000 12 98,000 1.0 96,000
§578,103(a)(13) Documenting faith-based activities ... 8,000 1 8,000 1.0 8,000
§578,103(b) Confidentlality procedures ...... e e 11,600 1 11,500 1.0 11,600
§678.105(a) Grant/project changes—UFAS ......cvvn o 20 2 40 2,0 80
§678,105(b) Grant/project changes—muitiple project appll-

cants ... s reeerersenns T e 800 1 800 2.0 1,600

Total e e RSN " T I et [T, 1,921,710.5
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In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affacted agencies concerning this
collection of information to;

(1) Evaluate whether the proposed
collection of information is necessary

“for the proper performancs of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
technigues or other forms of information
technology; e.g., permitting electronic
submission of responses,

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the

roposal by name and docket number
FR-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DG 20503, Fax: (202) 395-
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Strest SW,,
Room 7233, Washington, DG 20410~
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov, HUD
strongly encourages commenters to
submit comments electronically,
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public, Comments
submitted electronically through the
http:/fwww.regulations,gov Web site can
be viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 678 to
subchapter G of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec.

578.1 Purpose and scape.

578.3 Definitions,

Subpart B—Establishing and Operating a
Continuum of Care

578,6 Establishing the Gontinuum of Cara.

578.7 Responsibilities of the Continuum of

Care.
578.9 Preparing an application for funds,
578.11 Unified Funding Agency.
578,13 Remedial action,

Subpart C—Application and Grant Award
Process :

578.16 Eligible applicants,

578,17 Overview of application and grant
award process.

578,19 Application process,

578,21 Awarding funds,

578,23 Execuling grant agreements.

578,26 Site conirol,

578,27 Consolidated plan,

578,29 Subsidy layering,

578.31 Environmental review,

578.33 Renewals.

578,35 Appeal.

Subpant D—Program Components and
Eilgible Costs

578,37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activities,

578.41 Unified Funding Agency costs,

578.43 Acquisition,

578,456 Rehabilitation.

578,47 Noew construction,

578,49 Leasing,

578,561 Rental assislance,

578,68 Supportive services.

578,65 Operating costs, )

578,67 Homeless Management Information
System.

578,58 Project administrative costs.

678.61 Relocation costs,

578.68 Indirect costs,

Subpart E—HIigh-Performing Communities

578.86 Standards,

578.67 Publication of application,
578,60 Cooperation among entities,
578.71 HPC-eligiblo activities,

Subpart F—Program Requirements

578,73 Matching requiroments.

578,76 General operations,

578.77 Calculating occupancy charges and
ront,

578,76 Limitation on transitional housing,

578.81 Term of commitment, repayment of
grants, and prevenlion of undue benefits,

578.83 Displacement, relocation, and
.acquisition,

578,85 Timeliness standards.
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578,87 , Limitation on use of funds,

578,89 Limitation on use of grant funds to
sarve persons defined as homeless under
other federal laws.

578.91 Termination of assistance to
program participants. .

678,93 Fair Housing and Equal
Opportunity.

578,85 Conflicts of interaest.

578,97 Program income,

578,99 Applicability of other federal
requirements.

Subpart G—Grant Administration

578,101 Technicil assistance,

578,103 Recordkesping requirements.

578,105 Grant and project changes,

578,107 Sanctions,

578.109 Closeout,

Authority: 42 U.S.C, 11371 ot seq., 42

U.S.C. 3535(d).

Subpart A—General Provisions

§578.1 Purpose and scops,

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act {42 U.8.C, 11381-11389).

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

{2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless indiviguals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; :

(3) Promote access to and effactive
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. '

§678.3 Definitions.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed, It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
asgistance under this part on behalf of |
that Continuum,
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At risk of homelessness. (1) An
individual or family who:

(i) Has an annnal income below 30
percent of median family income for the
area, as determined by HUD; -

(if) Does not havs sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;

(iii) Meets one of the following
conditions:

(A) Has moved becaunse of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

{B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(¥} Lives ih a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S, Census
Bureau;

(F} Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A chilcF or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homsless Youth Act (42 U.8,C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C, 9832(11)), section
41403(8) of the Violence Against
Women Act of 1994 (42 U,8.C. 140436
2(6)), section 330(h)(5)}(A) of the Public
Health Service Act (42 U.8.C.
254b(h)(6)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C,
2012(m)), or section 17({b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool,

Chronically homeless. (1) An
individual who:

(1) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(if) Has been home%ess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(iii) Can be diagnosed with one or

~more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

{2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 80 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
mests all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

.the head of household hes been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

'
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part and that is composad of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
unijversities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate,

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002):

{1) A severe, chronic disability of an
individual that— :

‘(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i1) Is manifested before the individual
attains age 22;

(i1i) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care; ,

{(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinery, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meseting three or more
of the criteria described in paragraphs
(1)(1) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government,

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fuair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a ligh-
performing community by HUD.

Homeless means: ,

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning;

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by cheritable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(ii1) An individual who is exiting an
institution where he or she resided for
90 days or Jess and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that;

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(i1) No subsequent residence has been
identified; and

(iti) The individual or family lacks the
resources or support networks, e.g,,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S8.C. 5732a),
gection 637 of the Head Start Act (42
U.S8.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 140438-2), section 330(h) of
the Public Health Service Act (42 U,5.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b} of the Child Nutrition Act
of 1966 (42 U.8.C, 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(1) Have not had a lease, ownership
interest, or occupancy agresment in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(11i) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

gvg Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse {including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General ’
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(i) Is fleeing, or is attempting to flee,
domestic violencs, dating violence,
sexual assault, stalking, or other
dengerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(i1) Has no other residence; and

(iii) Lacks the resources or support
netwarks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing,

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf.

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
Ieast one ysar, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means

an organjzation:

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; .

(2) That has a voluntary board;

(3) That has a functioning agcounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies,

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HUD,

Safe haven means, for the purpose of
defining chronicelly homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(8) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
4 project.

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purposs of which is to facilitate the
mavement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
program participant must have a lease
or accupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an sligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity 1o carry out the duties in
§578.,11(b), which is approved by HUD
and to which HUD awards a grant,

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violencs, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered wornen'’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care,

(a) The Continuum of Care.
Reprasentatives from relevant
organizations within a geographic area
shall establish a Gontinuum of Gare for
the geographic area to carry out the
duties of this part, Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continumum using the process
sstablished as a requirement by
§ 578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578,05(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section,

§578,7 Responsibilities of the Continuum
of Care, .
(a) Operate the Continuum of Care.

The Continuum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly avatlable
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care, The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; :

(4) Appoint additional committees,
subcaommittees, or work Toups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will includs all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(8) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and teke action against poor
performers;

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noeds
of individuals and families for housing
and services, The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assanlt, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
astablished by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic ares,
establish and consistently follow
written standards for providing

 PAGE
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Continuum of Care assistance, At a
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

i1) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(ifi) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentsge or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is -
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 576.,400(e)(3)(vi),
(e)(3)(vii), {e)(3)(vili), and {e)(3)(ix).

{b) Designating and operating an
HMIS. The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS, :

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

(5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continuum of Care planning, The
Continuum must develop a plan that
includes: -

(1) Goordinating the implementation
of a housing and service systern within
its geographic area that meets the needs
of the homieless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following;

(i) Outreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategiss, :

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements: .

?i) Homeless persons who are living in
a place not designed or ordinarily used |
as a regular sleeping accommodation for
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humans must be counted as unshsltered
homeless persons,

(1) Persons living in emergency
shelters and transitional housing

rojects must be counted as sheltered
omeless persons,

(iii) Other requirements established
by HUD by Notice,

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

§576.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operats, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under §578.19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

{3) Determins if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i% 1f more than one application will
be submitted, designate an sligible
applicant to be the collaborative
gpplicant that will collect and combine
the required application information
from all applicents and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Gontinuum is an
eligible applicant, it may designate
itself;

(i) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application, .

§578.11 Unifled Funding Agency,

(8) Becoming a Unified Funding
Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continunm,

(b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designatea
collaborative applicant a UFA!

{1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
86,20 (for States);

(8) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

{4) Such other criteria a§ HUD may
astablish by NOFA, '

(c) Requirements. HUD-designated
UFASs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area,

{2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, .

(3) Require subrecipients to establish
fiscal control end accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 86
and corresponding OMB circulars,

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 RemedIal action.

(a) If HUD finds that the Continuum
of Gare for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic erea.

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15 Ellgible applicants,

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

(b) Designation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.

c) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578,17 Overview of application and grant
award process,

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, 1o the
amount of funds being made available
under the NOFA, That amount is
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

gi) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
ot in the NOFA; and

(iii) Deducting the amount of funding
necessary for Continuum of Cars
planning activities and UFA costs, ‘

(8) PPRN is calculated on the amount
determined under paragraph {a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

i) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004.

(iii) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the CDBG formuls, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto

Rico,

(4) If the celculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least ons year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Calculating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount. First, HUD will total
the PPRN amounts for each
. metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand.,
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes. :

(8) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonusss,

§578,19 Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will jssue a NOFA in accordance
with the requirements of 24 CFR part 4.

{b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance. .

§678.21 Awarding funds.

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute 4
grant agreement with the applicant,

(c) Satisfying conditions, HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA., Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

o,
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months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient,

§578.23 Executing grant agreements.,

(a) Deadline, No later than 45 days
from the date when &ll conditions are

" satisfied, the recipient and HUD must

execute the grant agreement,

(b) Grant agreements. (1) Multiple
applicants for one Continuum, If a
Continuum designates more than one -
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum, If
a Continnum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant

" agreement for renewals, Continuum of

Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area, A default by the
recipient under one of those grant
agreements will also be a default under

" the other.

(8) Unified Funding Agencies, If a
Continuum is'a UFA that HUD has
approved, then HUD will entor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any, These
two grarits will cover the entire .
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other,

{c) Required ogreements, Recipients
will be required to sign a grant
agresment in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the

- provisions of the McKinney-Veto Act

and all requirements under 24 CFR part
578; )
{2) To monitor and report the prograss
of the project(s) to the Continuum of
Care and HUD; .

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwiss, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that;
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(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(ii) The address or location of any
family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

. (ii1) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; _

Fiv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Digabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient; its officers, and
employees are. not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensuroe that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is & UFA;

(8) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational nesds of
children intp account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

{8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8), A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

mests HUD’s minimum requirements
and the victim service provider uses
that system instead; '

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §6578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

{12) To comply with such other terms
and conditions as HUD may esteblish by
NOFA.,

§578.26 Site control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or {o
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
exacute a grant agreement, This
requirement does not apply to funds
used for housing that will eventually he
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient,

(b) Evidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be & purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit anthorized under 26 U,S.C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

{1) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(1) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the groject is operated in
compliance with law and regulation for
15 years from the date of initial
ocgupancy or initial service provision,
The partnership or corporation must
own the project site throughout the 16-
year period, If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Ot}ljer applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuges to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35,

(c) Tiniing of consolidated plan
certification submissions, The required
certification that the application for
fonding is consistent with the HUD- -
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA. '

§578.29 Subsldy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.8,C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD’s

“review of this information is intended to

prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmental review.

(a} Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 60, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any applcation that would require an
Environmental Impact Statement,

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
leass, repair, disposs of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
upder this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals.

(a) In general, Awards made under
this part and title IV of the Act, as in
offect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considersd for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of

- this part, and must submit the request
within the time frame estahlished by
HUD,

{b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

{i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(1i) Up to 100 percent of the amount
for leasing and operating in' the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(i) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
sgreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for & new grant under the -
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 682,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described

in the NOFA,

(8) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the compstition and was part
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will he
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable.or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal.

(a) In general, Failure to follow the |
procedures or meet the deadlines .
established in this section will result in
denial of the appeal.

(b) Solo appyigants. (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that belisve they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notics of intent to appeal, with a copy
to the Continuum, with their funding
application, ,

3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may réquire, with a copy to the solo
applicant,

5) Decision, HUD will notify the solo
applicant and the Continuum of its )
decision within 60 days of receipt of the
Continuum’s response.

(6) Funding, If HUD finds that the solo
applicant was not permitted to
participate in the Continnum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the -
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s).

{c) Denied or decreassd funding. (1)
Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial
or decrease,
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(3) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds. :

(d) Compesting Continuums of Care,
(1) In general. 1f more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Gontinuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded,

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notics,
within 46 days of the date of HUD's
announcement of the award,

(3) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD’s
receipt of the written appeal, HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. :

(e) Consolidated plan certification, (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan,

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must includs, at a
minimum;

(1) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan.

(8) Jurisdiction response, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit & written
explanation of the reasons originally
given for refusing to provide the
certification and & written rebuttal to
any claims made by the applicant in the

appeal,

81) HUD review. (i) HUD will issue its
decision within 46 days of the date of
HUD'’s receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: . :

{A) Whether the applicant submitted
the requsst to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate,

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s -
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs - '

§578,37 Program components and uses of
asslstance.

(a) Continunum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through § 578,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are

(1) Permanent housing (PH),
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,
PH includes;

(1) Perrnanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants,

(ii) Rapid rehousing, Continuum of
Care funds may provide supportive
services, as set forth in § 5678.63, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.61(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578,51{a)(1), but not
§678.51(a)(1)(i) and (ii); (a)(2); (c) and

(P through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
perticipant must pay,

(B} May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or 8 maximum number
of times that a program participant may
recelve rental assistance, The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephons) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops,

(E) Muist re-svaluate, not less than

" once annually, that the program

participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other :
circumstances (e.g., changes in
household composition) that affsct the
program participant’s need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must resvaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs,

{F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term .
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C,
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,

(8) Supportive Service Only (880).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, 88O includes strest
outreach,

(4) HMIS, Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.567,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 576,106, that are
necessary to prevent an individual or
family from becoming homeless,

(b} Uses of assistance, Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: :

(1) Establish new housing or new
facilities to pravide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government heelth and safety
standards, as described in § 578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

&g Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

{gi Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

{7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continnum of Care,

(¢) Multiple purposes. Structures used

to provide hounsing, supportive housing,

supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and insligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578,38 Continuum of Care planning
activitles,

* (a) In general, Collaborative
applicants may use up to 3 perceént of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evalvating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and ‘
- (3) Participating in the consolidated
plan(s} for the geographic area(s).

{b) Continuum of Care planning
activities. Eligible planning costs
includs the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, soclal service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcormes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Gars membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are sligible,

§578.41 Unified Funding Agency costs,
(a) In general. UFAs may use up to 3
percent of their FPRN, or & maximum
amount to be established by the NOFA,
whichever is less, for fiscal contro] and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, andit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care

program,

(5 Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§578.43 Acquisition.

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive services for
homeless persons.

§678.45 Rehabllitation.,

(a) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eligible costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
'with that construction, for use as
housing,

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

a)) Ineligible costs. Grant funds may
not be used for new construction on
leased property,

§578.49 Leasing.

(a) Use. (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the parinership owns the
structure, unless HUD authorized an
exception for good cause.

(2} Any request for an exception must
include the following: '

(i) A description o?how leasing these
structures is in the best interest of the
program;

(11) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(1ii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant,

(b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents,

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds,
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost,

{4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy agreements and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Cualculation of occupancy charges
and rent, Occupancy charges and rent
from program partticipants must be
calculated as provided in § 678.77,

(7) Program incoms. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project, Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure end the
lease is between the recipient or
subrecipient and the landowner.

§678.51 Rental assistance.

{a) Use, (1) Grant funds may be used
for rental assistance for homeless
individuals and families, Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources,

(i) The rental assistance may beé short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordante
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in additionto
the security deposit and payment of first
month’s rent.

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participanis who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
{(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the ’
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuumn of Care .
geographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, :

(e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition, ,

(f) Grant amount, The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period, The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(8) Rent reasonableness. TUD will
only provide rental assistance for a unit
if the rent is reasonable, The reciplent
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental agsistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental gssistance for program
participants,

(2} For tenant-based rental assistance,
on demonstration of need:

{1) Up to 25 percent of the lotal rental

" assistance awarded may be spent in any

year of a 5-year grant term; or

(ii} A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period,

(3) A recipient must serve at least as
many program participants as shown in
its application for assistance,

(Jlf the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies. If & unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is ocoupled by another eligible.
person, Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies, '

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing init.

(k) Hesident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578,97, '

(1) Leases, (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agresment for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by sither party.

(2} Inttial lease for transitional
housing, Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;

'§578.63 Supportive services,

(a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service,

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing. ‘

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. <

(b) Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project,

(3) Services may also be provided to
former residents of transitional housing
and current rgsidents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once
per month as set forth in
§578,37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability,

(c) Special populations. All eligible
costs are eligible to the same extent for
program perticipants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking,

(d) Imeligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services nsing
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certificdtions
neaded to provide supportive services
are not eligible costs,

{e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578.53{a)(2) are eligible
costs.

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company,
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program perticipant(s) are
eligible costs. Component services and
activities consist of}

(1) Counseling;

(ii) Developing, securing, and
coordinating services;

(iif) Using the centralized or
coordinated assessment system as
required under §578.23(c)(9).

?iv) Obtaining federal, Stats, and local
benefits;

(v} Monitoring and evaluating

rogram participant progress;
P (x!lgi) Préz/idingpinfogna%ion and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with:
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. ’

(4) Child care, The costs of
establishing and operating child care,
and providing child-care vouchess, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible,

(i} The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible, :

5) Education services. The costs of
fmproving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
{raining in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED). ~

(if) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of bocks, supplies,
and instructional material; counseling;
and referral to community resources,

(6) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
algo an eligible cost.

(1) Learning skills include thoss skills
that can be used to securse and retain a
job, including the acquisition of
vocational licenses and/or cortificates.

(1) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
saeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

{F) Referral to community resources,

(7) Food, The cost of providing meals
or groceries to program participants is
eligible,

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(1) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants; ‘

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees.

(9) Legal services, Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

{i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants.

(if) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advics,
representation at hearings, and
counseling,

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees, Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees' salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant o function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
uss of public transportation, and parent
training,

" {11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Qutpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health -
problems and the development of a
treatment plan;

(i1) Assisting individuals to
understand their health needs;

(iii) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication; »

(vi) Providing follow-up serviges; and

(vii) Preventive and noncosmetic
dental care.

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

(61,) Eligible costs include the outreach
worker's transportation costs and a cell
phone to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: injtial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible, .

{15) Transportation, Eligible costs are:

(1) The costs of program participant’s
travel on public transportation or in a
vehiclé provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

{i1) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v} The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi) If public transportation options
are not sufficient within the ares, the
recipient may meke a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types); -

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance,

(16) Utility deposits, This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrecipient in divectly providing
supportive services to program
participants; and

(if) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services,

§678.65 Operaling costs.

(a) Use, Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units,

(b) Eligible costs, (1) The maintenance
and repair of housing;

(2} Ig'opertf taxes and insurance;

(3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

-or area is paid for with grant funds;

(5) Electricity, gas, and water;
(6§ Furniture; and .
7} Equipment,

c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.67 Homeless Management
Inlormallyn System,

() Eligible costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:

(i) Purchasing or leasing computer
hardware;

(ii) Purchasing software or software
licenses; :

(iii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; '

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data fransmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including; :

{A) Completing data entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and :
(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act; ‘

(ix) Paying staff travel costs to
conduct intake; and

{x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. '

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: ‘

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(111) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the -
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum_
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS reguirements.

§578.59 Project administrative costs.

(a) Eligible costs. The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 678.57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocabls to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments, The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following;

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section,

{ii) Travel costs incurred for
monitoring of subrecipients;

(iii) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
saervices; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurancs, utilities, office

supplies, and rental and maintenance
{but not purchase) of office space,

(2) Training on Continuum of Care
requirements, Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578,31,

) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of tho grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients, -

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§678.61 Relocation costs.

{a) In general, Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1870 are eligible.

(b} Eligible relocation costs, Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578,83. ‘

§578.63 Indlrect costs,

(8) In general, Continunm of Care
funds may be used {o pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicabla,

(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
oxpenditure limit under §§ 578.39,
578.41, and 578,59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits,

Subpart E—High-Performing
Communities

§576.66 Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC), The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

) Applying for HPC designation. The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care mests the standards
for HPCs.

{c) Standards for qualifying as an
HPC, To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Gare’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(i1) Beduced recidivism, Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

(iii) HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requiremsents,

v?iv) Serving families and youth, With
respect to Continuums that served -
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:

(A) 96 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(i} Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(i1) Renewing HPG status. If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effactive at
reducing the number of individuals and
families who bscame homeless in that
community,

§578.67 Publication of application,

HUD will publish the application to
be designated an HPC through the HUD
Wab site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one,

§578.68 Cooperatlon among entities.

An HPG must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-ellglble activities.

In addition to uging grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and :
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply.

Subpart F—Program Requirements

§578.73 Matching requirements,

(a) In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grani-by-grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continnum-wide
basis, Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71, .

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are.not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirsments of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(¢} In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, sligible under
§678.71, .

(2) The requirements of 24 CFR 84,23
and 86.24 apply. '

(8) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipisnt’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market,

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the torm of the grant, the
recipient or subrecipient must keep and
make aveilable, for inspection, records
documenting the service hours
provided,

§678.76 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residertial Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing quality standards.,
Housing leased with Continuum of Gare
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982,401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFIy. . -

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
sach unit to assure that the unit meets -
HQS, Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected,

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for -
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room,

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services, .

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(e) Ongoing assessment of supportive ,
services, To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision. Bac

recipient and subrecipient of assistance .

under this part must provide residential
supervigion as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

{g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive ssrvices, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disebility-related services
includs, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a’
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
serviges, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program,

(i) Retention of assistance after death,
incargeration, or institutionalization for
more than 90 days of qualifying
member, For permanent supportive
housing projects surviving, members of
any housshold who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's

“death, long-term incarceration, or long-

term institutionalization,

§578.77 Calculating occupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
{or subleases) with program participants
residing in housing, :

(b) Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly
income; or

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meset the family’s housing costs, the
portion of the payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,

« and if there is a change in family

composition (e.g., birth of a child) or a
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly. ,

(c) Hesid‘ént rent, (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.8.C. 1437a(a)(1)).

(i1) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program

articipants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment.

§676.79 Limltation on transitional
housing. :

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits,
(a) In general. All recipients and

subrecipients receiving grant funds for
ecquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 16
years from the date of initial occupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
‘before receiving payment of grant funds.
(b) Conversion, Recipients and’
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons, The request
must be made while the project is
operating as homeless housing or
supportive services for homeless

N,
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individuals and families, must be in
writing, and must include an
sxplanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive-
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for trensitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area.

(c% Repayment of grant funds. If a
project is not operated as transitional or
psrmanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
* paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced’i)y 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)

- of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions es HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition. '

(e) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are ussd to
provide transitional or permanent
housing that meet the requirements of

_ this part;

(8) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness,

§576.83 Displacement, relocation, and
acqulsition,

{a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. “Project,” as used in this section,
means any actlvity or series of activities
assisted with Continuum of Care funds
received or'anticipated in any phase of
an undertaking, ' .

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title 1V of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenante are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8,C, 460146565, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(i1)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions, The length of
occupancy requirements in §578,79
may prevent a program participant from
returning to the property upon
completion (See paragraph {¢)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraphi (c) of this section, Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance written
notice of; :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;’

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(i) of this section, i

(c) Relocation assistance for displaced
persons. (1) In general, A displaced -
person (defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act, Whensever possible,
minority persons must be given
reasonable opporiunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling,
See 49 CFR 24.,205(c)(2)(1i)(D).

(2) Displaced person. (i) For the
purposss of paragraph (c) of this section,
the term “displaced person” means any
person (family, individual, business,
nonprofit organizetion, or farm) that -
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for & project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

(A} After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
_ refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (c)(2){)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agreement
covering the acquisition, rehahilitation,
or demolition of the property for the
project; or

(if) For the purposes of paragraph (c)
of this section, the term “displaced
person” means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

{A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and iseither not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
Iease (or occupancy agreement, as
applicable) consistent with Gontinuum
of Care program requirements, including
& monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §678,77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any ons of the following situations
oceurs:

(1) The program participant is not
offered payment for all reasonable ont-

of-pocket expenses incurred in
connsction with the temporary
relocation;

(2) The program participant is not
eligible to return to the bullding or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program parlicipant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The prograim participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon projsct completion; or

(3) Other conditions of the move are
not reasonable,

(iii) Notwithstanding the provisions of
paragraph (c)(2)(i) or (ii) of this section,
a person does not qualify as a
“displaced person” if: '

(Ag The person has been svicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see § 578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purposs of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
porson (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578,79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipient may request, at any
time, HUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations, For
purposses of determining the formula for
compuling replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
rectpient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to procesd
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Gontinvum of Care funds in any part of
the project costs,

(e) Appeals. A person who disagrees
with the recipient’s {or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
pexson is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10), A low-
income person whao is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards,

(a) In general, Recipients must initiate
approved activities and projects
promptly,

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction activities must begin
within 8 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 8 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence,

- §578,87 Limitation on use of funds.

(8) Maintenance of effort. No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons,

(b) Faith-based activities, (1) Equal
treatment of program participants and
program beneficiaries, (i) Program
participants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government réceiving funds under the
Continuum of Gere program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation. Recipients and
. subrecipients of program funds shall
nol, in providing program assistancs,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(i1) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficlaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. )

(2) Ssparation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
raligious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independencs, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law;
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) ,%]temative provider, If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578.103(&3(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements,

(5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construgtion, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to'eligible activities in
accordance with the cost accounting
requirements appliceble to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Dispaosition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition {(see 24 CFR parts 84 and

a , .

5),

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds, In
a single structure or housing unit, the
following types of assistance may not be
combined:’

{1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-bhased rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medium-term rental
agsistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

(5) Rental assistance and operating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§678,890 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicents that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §5786.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the averall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, :

{b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons,

(c) Exception, The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§678.91 Termination of assistance to
program particlpants,

(a) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.

(b) Due progess, In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal pracess that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at 8 minimum, must consist of:

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
pexson (or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Falr Housing and Equal
Opportunity, '

{a) Nondiscrimination and equal
opportunity requirements. The
nondigcrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable,

{b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
parficular homeless subpopulation in
transitional or-permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and mests one of the
following: :

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

{2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.108
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to

- families with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing, -

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegel substances and/or
alcohol on the premises.

(8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisied with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseasos).

{7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the spetialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or & high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise,eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

{c) Affirmatively furthering fair
housing. A recipient must implement its

. programs in a menner that affirmatively

furthers fair housing, which means that
the recipient must;

(1) Affirmatively market their housing
and supportive services to sligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, arid maintain records
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consclidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. )

(d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles IT and IIT of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Prohibition against involuntary
family separation, The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578.95 Conflicts of Interest,

(a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

b) Continuum of Gare board
members, No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.

{c) Organizational conflict, An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrscipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena -
covered person’s, as in Paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent -
reasonableness determinations under
§578,49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns.

(d) Other conflicts, For all other
transactions and activities, the following
restrictions apply:

(1) No cc:vvsu"edy person, meaning a
person who is an employee, agent,
consultant, officer, or elscted or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect o an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or shie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph {d)(2)(i1) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section,

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has besn disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

{B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
orgunization’s internal policies.

ii) Factors to be considered for
exceptions, In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
{c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
effect of the following factors, as
applicable: /

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive hidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in
paragraph (c)(1) of this section;

(E ether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
againsi the public interest served by
avoiding the prohibited conflict;

(F) Wﬁether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

{G) Any other relevant considerations,

§578.97 Program income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b} Use, Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income mgfr be
deducted from gross incomes to calculate

rogram income, provided that the costs
Eave not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income, In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.99 Applicabllity of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part §, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review. Activities
under this part ars subject to
environmental review by HUD under 24
CFR part 50 as noted in § 678,31,

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, end any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resourcs Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in & manner that maximizes

energy and resource recovery; and
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(3) Must have sstablished an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines,

(c) Transparency Act Reporting,
Section 872 of the Duncidn Hunter
Defense Appropriations Act of 2009,
and additional requirements published
hy the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its snccessor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
20086, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55660},

(d) The Coastal Barrier Resources Act
of 1882 (16 U,S.C. 3501 ot seq.) may
apply to proposals under this part,
depending on the assistance requested.

) Applicability of OMB Circulars,
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A~87)—apply to governmental
recipients and subrscipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A~122});
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821—4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.8.C. 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, ], K, M, and R
apply to activities under this program,

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Gircular A~
133, “'Audits of States, Local .
Governments, and Non-profit
Organizations,”

} Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Developmerit Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—~Grant Administration

§678.101 Technlca) assistance.

{a) Purpose, The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuom of Cere, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined. Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge, The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.

{c) Set-aside. HUD may set aside
funds annually to provide technical
agsistance, either directly by HUD staff
or indirectly through third-party
providers, )

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance,
HUD may also enter into agresments
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeping requirements.
(a) In general. The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are mesting the
requirements of this part, including;
.%1) Continuum of Gare records. Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Gare:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 578.5(b);

ii) Evidence that the Continuum has
been established and opsrated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(1ii) Evidence that the Continaum has
prepared the application for funds as set
forth in § 578.9, including the
designation of the eligible applicant to
be the collaboretive applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must kesp evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

&) Homeless status, Acceptable
evidence of the homeless as status is set
forth in 24 CFR 676.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must kesp
records that establish *‘at risk of
homelessness” status of each individual
or family who receives Gontinuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belisf of
fmminent threat of harm, For each
program participant whe moved to a
different Continuum of Care due to
imminent threat of further domestic .
violencs, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistancs under this part must ratain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
heelth provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household,

(1i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household.

{6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual ingome;

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(ii) Source documents (e.g., most
recent wage statement, unemployment
compensation staternent, pub}l)ic benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (iif) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

{iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

{7) Program participant records, In
addition to evidence of ‘homeless”
status or “‘at-risk-of-homelessness” -
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i% The services and assistance -
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an dannual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(1i) Where applicable, compliance
with the termination of assistance
requirement in § 678.91,

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the -
housing standards in §578.75(b),
including inspection reports,

{9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts .
spent on those services, The recipient or
subrecipient must keep record that these
racords were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, ,

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578,73, The records
must indicate the grant and fiscal year
for which each matching contribution is
counted, The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest, The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 678,95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-based activities, The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under § 578,87 (b).

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578,93(c).

" (15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 678.99, as
applicable.

16) Subrecipients and contractors, {1}
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

ii) Tﬁe recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.

{iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documeritation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17) Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD,

(b) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and-
confidential; ‘

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(8) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality; :

(c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 years or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may

_be substituted for the original records,

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must’
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and ‘

{2) Where Continuum of Care fund
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
pro(?ram participants,

(d) Acoess to records, (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts,
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requiréments in this part,

?e] Reports. In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD, Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exeeption under § 578:81(e).

§678,105 QGrant and project changes,

(a) For Unified Funding Agencies and
Continuums having only one recipient,
(1) The recipient may not make any
significent changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient, Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant,

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOTA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient. (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipfent. Significant c)y:anges
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a projsct, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in'the
number of units, and a change in the
subpopulation served.

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(¢) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§578,107 Sanctions,

(a) Performance reviews, (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient, In
conducting performance reviews, HUD
will roly primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g,,
LOCCS and e-snaps) and HMIS, Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from

'
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If HUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation .
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds, To obtain prior approval,
the reci{Jient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
sligible activities in accordance with all
program requirements.

(8) If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedjal actions or
sanctions specified in paragraph (b} of |
this section,

(b) Remedial actions and sanctions,
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including;

1) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and -
milestones necessary to implement the
affected activities anid projects;

(ii) Establishing and folfowing a
management plan that assigns
responsibilities for carrying out the
remedial actions;

(iii) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
sligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
projects;

{(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are mads from the
recipient’s grant,

(z’f BUD may change the method of
payment to a reimbursement basis,

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

(6) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affacted activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available, :

() Recipient sanctions, If the
recipient determines that a subrecipient
is not complying with a program
requiremnent or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b} of this section.

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not met;

{2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

(8) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant '
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and :

(6) The grant agreement may set forth
in detail other circumstances under
which fonds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout,

{a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term,

(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement, The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsibility after closeout for:

(i) Gompliance with all program
requirements in using program income
on deposit at the time the closeout
agreernent is signed and in using any
other remaining Continuum of Care

" program funds available for closeout

costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(i1} Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of orin
addition to the obligations in paragraphs
(c)(1) through (4) of this section.

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Planning
and Development (Acting).

{FR Doc. 2012~17646 Filed 7—30-12; 8:45 am]
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respect to dats, information or re-

port(s) required under subpart B of this

part (but that are not required by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) or (f)
of the Freddie Mac Aoct), bhe Secretary
may pursue any civil or administrative
remedies or penalties against the GSB

. that may he avallable to the Seoretary.

The Beoratary ghall pursue such rem-
sdies under applioable law.

(8) Procedures. The Becretary shall:

comply with the procedures set forth in
subpart & of this part in connection
with any enforcement action that he or
she may initlate against & GSH under
paragraph (8) of this seotion,

{68 FR 68843, Nov; 2, 2004]

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGAN!ZAT!ONS

Subpart A—General

8eo.

84,1 Purpose,

84,2 Definitions.

84,8 Nfraot on other issuanoes,

. 84,4 Deviations,

84.6 Bubawards, .
Subpart B—Pre-Award Requirements

84,10 - Purposs,
84,11 Pra-award polioias.
84,12 Foris for applying for Federal assist~

anoes.

84,13 Debarment and suspension; Drug-Free
Workplaocs, .

84.14 ‘Bpeoinl award conditions,

B4.16 Metrio system of measuremend,

B4.16 Resouros COonservation snd Recovery

Aot.
84,17 Oertifioations and repressnbetions.

Subpart C—Post-Award Requirements

TINANGIAL AND PROGRAM MANAGEMENT

B4,20 Pupposs of financial and program man-
agembnt,

84,21 Standerds for finanofal roanagement
gystems,

84,22 Payment,

84,28 Cost sharing or matohing,

84,24 Program income,

84.26 Revision of budget and program plans.

84,28 Non-Federal andits.

84,27 Allowable costs,

P, 84

84,28 f‘erloﬂ of avallability of funds,
' PROPERTY STANDARDS

84.30 Purpoge of property standards.

84.81 Insuranos ooverage.

84,82 Real property.

84.83 Yedsrally-owned and axempt proparby.

84,84 Bguipment.

84.86 Supplies: and other axpanduble prop-
erty. .

84,38 Intangible propesty,

B4.37 Property trust relationship, .

PROCURRMENT STANDARDS
84,40 Pwrposs of proourement standards,

Bd.41 Reoipient: responsibilities.

84,42 Oodes of conduot,

g4.48 Competition,

84.44 Prooursment procegiures,
84,46 Oost and price analysis,
84,46 Proourement records,
84,47 Oontract administration,
84,48 COontraot provisions,

REPORTS AND REOORDS

84,60 Purpose of reports and reoords,
B4.61 Monitoring' and reporting program
performanos,

'84.52 Finanocial reporting.

84,68 Retention and acoess requirements for
records,
TERMINATION AND DNFOROEMENT

84,60 Purpose of termination and enforoe-
ment, '

84,61 Termination,

84,62 Mnforcement.

Subparl D—Afier-the-Awaid Requirements

"84.70 Purposs,

84,71 Closeout prooedures.

8472 Bubssquent adjustments and oon-
tiouing responsibilities.

8478 Oolleotion of amounts due,

Subpast E—Use of Lump Sum Granis

84,80 Conditions for use of Lumyp Sum (fixed
price ox fixed amount) grants,

64,61 Definition,

84,82 Provisjons applioable only to lump
pum grants,

84,83 Froperby sbandards.

. 84,84 Proowement standards,

84,86 Reports and records,

84,88 Termination and enforoement,

84,87 Closeout prosedures, subseguent ad-
justmente and ocontinwing respomsibil-
ities.

APPINDDY A T0 PART §4—OONTRACT PROVI-
HIONS

AUTHORITY: 42 U,8.C. 8535(4),

SOUROE; 69 FR 47011, Bept, 18, 1984, unless
otherwiss noted.
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§84.1

Subpart A—General

§84,1 Purpose,

This part establishes uniform admin-
istrative reguirements for Federal
grents and agreements awarded to in-
stitutions of higher eduoation, hos-
pitals, and other non-profit organisza-
tlons. Additional or inconsistent re-

quirements shell not be imposed, ex-
© oept 2y provided in §§84.4, and 84,14 or
unless spepifivelly reguired by Federal
statute or executive order, Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to State requirements,

§84.2 Definitions,

Acorued  erpendilures meang the
charges inourred by the reclpient dur-
ing & plven period requiring thé provi-
sion of funds for:

(1) Goods and other tangible property
recelved,

(2) Services performed by employees,
oontractors, subreoipients, and other
payees; and ’

(8) Other amounts becoming owed
under programs for whiok no ocurrent
services or performanoce is required.

Accrued income mepne the sum of;

(1) Barnings during & given period
from:

(1) Services performed by the reoipi-
ent; and

(1) Goods and other. tangible prop-
erty delivered to purchasers; and

(2). Amounts becoming owed to the
reoipient for which no current servioes
or performance ig reguired by the re-
oipient,

Acquisition cost of eguipment menns
the net invoioe prics of the eguipment,
including the cost of modifications, at-
taohments, acoessories, or auxiliary
apparatus necesgary to make the prop-
erty usable for the purpose for which it
was aoguired, Other charges, such as
the cost of ingtallation, transportetion,
taxes, duty or protective in-tramsit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the reoipient's réguler
apoounting practices,

Advance means & payment made by
Treasury chesk or othér appropriate
payment meoheniem %0 a recipient
upon its request either before outlays
are made by the recipient or through

24 CFR Subtifle A (4-1-11 Edlition)

the use of predetermined payment
sohedules,

Award mesns finanolal assistance
that provides support or stimulation to
accomplish a public purpose, Awards
inolude grants and other agresments in
the form of money or property in lteu
of money, by HUD to an eligible recipi-
ent, The term dost not inolude: tech-
nion) essistance, which provides serv-
joer instend of money; other assistance
in the form of loans, loan guarantees,
oapital advanoes under the Sections 202
and 811 programs, interest subsidies, or
insurance; direct payments of any kind
t0 individuals! and, contracts which
are reqguired to be entered into end ad-
ministered wunder proourement laws
and regulations,

Cash ocontributions means the reoipi-
ent’s omsh outlay, including the outlay
of money contributed to the recipient
by third paxties,

Closeout means the process by which
HUD determines that 81l applicable ad-
minigtrative sotions and all required
work of the award have been completed
by the recipient and HUD,

Coniraot means e proourement oon-
tract under an award or subaward, and .
a proourement subcontract under a re-
oipient’s or subrecipient’s contract,

Cost sharing or matehing means that
portion of project or program costs nob
borne by HUD.,

Date of vompletion means the date on
whioh all work under an award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on whioh HUD sponsor-
ship ends,

Disallowed costs means thoge oherges
t0 an award that HUD determines to be
unallowable, in accordence with the
applicable Federal oost principles or
other terms and oonditions contained
in the award.

Eguipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a nseful life of more than
one year and an acquisition cost of
$6000 or more per unit. However, ocon-
pistent with reoipient policy, lower
limits mey be established.

Excess property means property under
the oontrol of HUD that, as determined
by the Seorstary, i8 no longer reguired
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for its needs or the discharge of its re-
sponsibilities. -

Evempt property means tangible per—
sonal property acguired in whole or in
part with Federal funds, whers HUD
has stgtutory authority to vest title in
the recipient without further oblga-
tion to the Federal Government, An ex-
ample of exempt property authority is
contained in the Federal Grant and Uo-
operative Agreement Act (81 U.B.C.
6306), Tox property acguired under an
award to conduct basic or applied re-
ssarch by a non-profit institution of
higher eduocation or non-profit organi-
zatlon whose prinecipal purpose is con-
ducting solentific research, .

Federal awarding agency weans the
Federal agenoy that provides an award
to the recipjent,

Federal ‘fuhds authorized means the
total amowit of Federal funds obli-
gated by HUD for use by the reocipient,
This amount may inolude any anthor-
ized omrryover of unobligated funds
from prior funding periods when per-
mitted by BUD reguletions or imple-
menting instructions,

Federal share of real properf.y, equip-
ment, or supplies means that percent-
age of the property's acquisition costs
and any improvement expenditures
paid with Federal funds,

Funding period means the perlod of
time when Federal funding is available
for obligation by the reoipient,

Intongible property and debt instru-
ments meang, but is not limited to,
trademarks, oopyrights, patents and
patent applioations and such property
aB loans, notes and other debt instru-

‘ments, leass agieements, stook and

other instruments of property owner-
ship, whether considered tangible or in-
tangible,

Obligations means the amounts of or-
ders placed, ocontracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means oharges
made to the project or program, They
may be reported on a oash or acorual
basis, For reports preparad on a oash
basis, outlays are the sun of cash dis-
bursements for direct charges for goofls
and servioeg, the amount of indireo} ex-
pense charged, the value of third party

§84.2

inkind oontributions appled and the
amount of oagh advences and payments
made to subrecipients. For reports pre-
pared on an acorual basis, outlays are
the sum of oash disbursements for ai-
reot oharges for goods and services, the
amount of indirect expense incurred, -
the value of in-kind contributions ap-
plied; and the net inorease (or de-
erease) in the arnonnts owed by the re-
oipient for goods and other property re-
celved, for servioes performed by em- -
ployees, contractors, subrasipients and
other payees and other amounts be-
oorhing owed under programs for which
no onrrent pervioes or performanoe are
required,

Personal property means property of
any kind except real property. It may
be tangible, having physiocal existence,
or intangible, having no physical exist-
encs, such a&s oopyrights, patents, or
seonrities.

"Prior approval means written ap-
proval by en authorized official evi-
denocing prior consent.

Program income means gross inoomse
earned by the reoipient that is directly
generated by a Bupported sotivity or
earned as & result of the award (see ex-
olusions in §§84.24 (e) and (h)), Program
incoms includes, but is not limited to,
incoms from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of cormn-
modities or items fabriceted under an
awsrd, loenso fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advanoes of Federal funds is
not program incoms. Hxocept ag other-
wise provided in HUD regulations or
the terms and conditions of the awaxd,
program ivcome does not include the
recoipt ‘'of principal on loans, rebates,
oredits, discounts, seto.,, or interest
earned on any of them.

Projeot costs means all allowable
costs, as sst forth in the spplicable
PFederal cost principles, inowrred by a
reocipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the projeot period,

Project period means the perlod estab-
lished in the award document during
whégh HUD sponsorship begins and
ends,
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§84.2

Properly roeans, unless otherwise
stated, real property, equipment, in-
tangible property end debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes maov-
able maochinery and squipment,

Reciptent mepns en organigstion re-
ceiving finanoln]l assistance direotly
from HUD to onrry oub & project or
program, The term inoludes public and
private Institutions of higher edu-
oation, public and private hospitals,
and other quasi-public and private non-~
profit organizations such as, but not
limited to, community acbion agencies,
resparoh institutes, eduocational asso-
olabions, and health centera. The term
includes ocommeroial organizations,
international organizations when oper-
ating domestioally (ench as agenoies of
the United Nations) whioh are reoipi-
ents, subrecipients, or contractors or
subcontractors of reciplents or sub-
recipients, The torm does mot Inolude
government-owned conbractor-operated
facilities oy researoh centers providing
conbinued support for mission-oriented,
large-sosle programs that are govern-
ment-owned or ocontrolled, or are des-
ignated as federally-funded research
and development oenters, The term
does not inolude mortzagors thet re-
ooive mortgages insured or held by
HUD or mortgagors or project owners
that recelve oapital advanoes from
HUD under the Section 202 and 811 pro-
grams, )

Researoh and development means all
research- aotivities, both besio and ap-
plied, and all development sobivities
that are supported at universities, col-
leges, and other non-profit institu-
tions, *‘Research’ is defined as a sys-
tematic study directed toward fuller
solientific knowledge or understanding
of the subject studied, ‘*Development’’
is the systematic use of knowledge and
understanding gained from research di-
reoted toward the produotion of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes, The term
research also includes aotlvities in-
volving the training of individuals in
regearoh techniques where such activi-
ties utilize the same faoilities as other
research and development activities

24 CFR Sublitie A (-1-11 Edifion)

and where suoh activities are not in-
cluded in the instrustion funotion,

Small cwards mesns a grant or coop-
erative agresment not sexcseding
$100,000 or the small purchase threshold
fixed at 41 U.8,0, 408(11), whichever ig
grenter,

Subaward means; .

(1) An award of finanolal assistance
in the form of money, or property in
Heu of money, mads under an award by
2 reciplent to an eligible subreoipient
or by & subreoipiont to a lower tier sub-

- recipient, The term includes finanoial

assistance when provided by any legal
agreement, even if the agreement is
onlled & contraot, but does not include
proourement of goods and services nor
does 1t include any form of assistanoce
which is excluded from the definition
of “award”. .

(%) For Community Development
Block Grants, the term “‘subaward
does not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made be-
tween such s transfer for the further-
anoe of the prime reciplent’s goals and
the transfer of funds to 2 subrecipient
who oarries out aobivities and is ac-
countable to the prime resipient. For
example, in a ODBG award where &
prime recipient has as its program goal
the revitalization of a downtown ares,
the funde transferred to a business in
the downtown ares to remodel its store
would not be considered a subaward
subjeot to this part 84,

Subreciplent means the legal entity to
which & subaward is made and which is

' aocountable to the recipient for the use

of the funde provided, The term in-
cludes commercial organizations and
international organizations operating
domestically (siich as agencies of the
United Nations):,

Supplies means all personal property
exoludihg equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
traotor conceived or first actually re-
duoed to practice in the performance of
work under e funding agreement

" (“subject inventions"), as defined in 37

OFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
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Smell Buginess Firms TUnder Govern-
ment Grants, Contracts, and Coopera-
tive Agreements,”

Suspension means an action by HUD
that temporarily withdvaws HUD spon-
sorship under an award, pending oor-
Tective action' by the reoipient or pend-

ing o deoision to terminate the award:

by HUD. Suspension of an aweard is a
separate aotion from suspensions under
HUD regulations implementing .0,
125648 and B,0, 12688, “Debarment and
Suspension,” at 2 OFR part 2424, -

Termination means the osdncellation
of HUD sponsorshlp, in whole or in
part, under:an agreement ab any time
prior to the date of completion,

Third oporty in-kind contributions
means the valus of non-oash contribu-
tions provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, enquipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and speoificelly identifiable to the
projeot ox program,

Unliguidoied obligations, for financial
reports prepared on & cash basis, means

the -amount of ebligations incurred by

the reoiplent thet have not heen pald.
For reports prepared on an acorued ex-
penditure basis, they represent the
amount of obligations inourred by the
recipient for which ah outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds suthorized by HUD
that has not been obligated by the re-
oipient and is determined by deducbing
the ocumulative obligations from the
oumulative funds authorized,

Unrecovered indireot cost means the
difference between the amount awarded

. and the amount whioh could have been
awegrded under the reoipient's epproved
negotiated indirect cost rate.

Worlking capital advgnce means a pro-
oedure whereby funds are afivanced to
the recipient to cover its estimated
dishursement needs for a given initial
period,

[69 TR 47011, Bept, 18, 1884, as amended at 72
FR, 73482, Deo, 27, 2007)

§84.8 Effect on other issuances,

For awards subject to this part, all
administrative vequirements of codi-
fied program regwiations, program

§84.10

manuels, handbooks and other non-
regulstory materials which arse incon-
sistent with the requirements of this
part shall be superseded, exoept. to the
extent they are required by statute, or
suthorized in acoordance with the devi-
abions provision {n §84.4,

§84.4 Deviations,

The Offjce of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
tp the reguirements of this rule when
exoeptions are not prohibited by stat-
ute, However, in the interest of max-

Imum uniformity, exceptions from the’

requirements of this rule shall be per-
mitted only in wnusaal oiroumstanoes,
HUD may apply more restriotive re-
guivements to a class of reciplents
when approved by OMB. HUD may
apply less restriotivé reguirements
when aweardirg small awards and when
approved by OMB, except for those re-
guirements which are statutory. Bx-
oeptions on s ocase-by-oase basis may
2180 be mads by HUD,

84,6 Subawards,

Unless sections of this part specifi-
oally exclude subrecipients from oov-
erage, the provisions of this part shall
be applied to subreoipients performing
work under ewaxrds if such subrecipi-
ents are Institutlons of higher edu-
cation, hospitels, commeroial organizae~
tions and international organizations
operating domestionlly, or other non-
profit organizations. State, looal and
Federally recognized Indian tribal gov-
ernment subreciplents are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Require-
ments for Grants and Ooopexative
Agreoments to Btats, Liocal and Fedey-
ally Reoognized Indisn Tribal Govern-
ments,” (24 OFR part 85),

Subpart B—Pre-Award
Regulrements

§84.10 Purpose,

Seotions 84,11 through 84.17 preseribe.

forms and instructions and other pre-
award metters to he used in applying
fox HUD awards,
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§84.n

§84.11 Pre-award policies.

(8) Use of Gramts and Cooperative
Agreements, and Coniracts, In each In-
stanos, HUD shall deoids on ‘the appro-
priate awerd instrument (i.e., grant,
cooperative agreéement, or contract),
The IMederal Grant and Cooperative
Agreement Aot (81 U.8,0, 6301-08) gov-
erns the use of grants, cooperative
agreoments and ocontraots, A grant or
cooperative agreement shall be used
only when the prinolpal purposs of &
transsotion is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute, The statu-
tory oriterion for ohoosing between
grents snd cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expeoted between the ex-
coutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.’ Contractg shall be
used when the principal purpose is ac-
quisition of property or services for the
direot’ benefit or use of the Federal
Glovernment;,

(b) Public Notice and Priority Setting,
HUD ghall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statute.

§84,12 Forms for applying for Federal
assistance.

(a) 'HUD shall comply with the appli-
cable report olearance reguirements of
5 OFR part 1820, “Controlling Paper-
work Burdens on the Publie," with re-
gard to all forms used by HUD in place
of or ag a supplement to the Standard
Form 424 (SF-424) series. -

{b) Applicants shall use the 8F-424 se-
ries or those forms and instructions
prescribed by HUD.

(o) For I'ederal programs ocoversd by
B.0, 12372, *Intergovernmental Review
of Federsl Programs,’ the applicant
ghall complete the sppropriate sections
of the SF-424 (Applioation for Federal
Assigtanoe) indiceting whether the ap-
plioation was subject to review by the
State Single Point of Uontaot (SPOC),
'The name and address of the SPOC for
a partioular State oan be obtained from
the Caielog of Federal Domestic Assist-
ance, 'The S8POC shell advise the appli-
ocant whether the program for which

24 CFR Sublitie A (4-1-11 Edltion)

application is made has been seleoted
by that State for review,

§84.138 Debarment and
Drug-Free Workplace.

(a) Reoipients and subreciplents shall
comply with the governmentwide non-
proourement debarment end suspension
requirements in 2 OFR part 2424, These
governmentwide requirements restriot
subawards and oontraots  with certain
parties that ave debarrsd, snspended, or
otherwise excluded from or ineligible
for partiolpation in federal assistance
programs or aotivities. -

(b) Recipients and subrecipients shall
comply with the requirements of .the
Drug-Free Workplece Act of 1988 (42
U.S.0. T01), as set forth at 24 OFR part

[72 ¥R 13491, Deo, 27, 3007)

§84.14 Speoial award conditions,

If an applicant or recipient:

(a) Has & history of poor periorm~
ance;

(b) Is not financially stable;

(c) Hap & management system that
does not meet the standards preseribed
in this part;

() Has not conformed to the terms
and conditions of a previous award; or

(e) Is not otherwise responsible, HUD
meay impose additional requirements as
needed, provided that such applicant or’

suspension

_reciplent is notified in writing as to;

the nature of the sdditional reguire-
ments, the reason why the additional
requirements are being imposed, the
nature of the correstive aotion needed,
the time allowed for completing the
corrective aotions, and the method for
requesting reconsideration of the addi-
tional regquirements imposed. Any spe-
clal conditions shall be promptly re-
moved omnce the oonditions that
prompted them have been corrected.

§84.156 Meiric system of measurement,

The Metric Oonveraslon Aot, as
amended by the Omnibus Trade and
Competitiveness Aot (16 U.8.0, 205) de-
olares that the metric system is the
proeferred measurement system for U.8,
trade and commerce. The Act reguires
enoh Federal agenoy to establish & date
or dates in congultation with the Seo-
retary of Commerce, when the metric
system of measurement will be used in
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the agenoy's proourements, grants, and
other business-related aotivities, Met~
rio Implementation may take longer
where the use of the system is inltially
impractioal or lilkely to oause sighifi-
oent inefficiencies in the accomplish-
ment of federally-funded aotivities.
HUD shall follow the provisious of 1.O.
12770, *Metric Usage in Federal Gov-
ernment Programs.’!

$84,16 Resoﬁroe Conservation and Re-
covery Aot,

Under the Regouroe Conservation and
Reocovery Aot (RCRA) (Pub. L. 94-580,
42 0,8,0, 6962), any Stabte agency or
agenoy of & political subdivision of a
Biate which is using appropriated Fed-
eral funds must comply with Seotion
6002, Beotion 6002 requires that pref-
erence be given .4n proourement pro-
grams to the purchase -of speoific prod-
nots oontaining recycled materials
identified in gnidelines developed by
the Huvironmental Proteotion Agenoy
(BPA) (40 OFR parts 247 through 2564),
Acpordingly, State and looel institu-
tions of higher eduoation, hospitals,
ocommerocial organizetions and inter-
national organizations when opsrating
domesticslly, and non-profit organiza-
tlons that reoelve direot Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled produots pur-
suant to the EPA guidelines,

§84.17 Oertiﬁuatxons and representa-
tions,

Unless prohibited by statute or oodl-
fied regtlation, HUD ls suthorized and
encouraged to aliow recipients to sub-
mit cerbifications and representations
required by statube, exeoutive order, or
regulation on an anmial basis, if the re-
cipients have ongoing and continuning
relationships with the agenocy., Anmual
certifioations and reprepentations shall
be signed by responsible officials with
the authority to ensure recipients'
compliance with the perbinent require-
ments.

§84.21

Subpart C—Post-Award
Recquirements

PRANOIAL AND PROGRAM MANAGEMDNT

§84.20 Purpose of financial and pro-
gram management,

" Seotions 84,21 through 84.28 mescrlbe
standards for financial management
systems, methods for msaking pay-
ments and rules for; satisfying ocost
sharing and meatohing reguirements,
gooomnting for program incoine, budget
revision .approvals, malking andits, de-
termining allowability of oost, and es-
tablishing fund availability,

$84,21 Standards for finsncial mans
agement systems,

(a) HUD shall require recipients to
relate finanocial dabta to pscformance
data and develop unit cost informetion
whenever practioal. -

(b) Reoipients’ financial management
systems shall provide for the following:

(1) Acourate, current and complete
disclosure of the financial results of
each  federally-sponsored projecht or
jus) gram in accordenoce with the report-
ing requirements set forth in §64,62, If
&’ reoipfent mainteins its records omn
other than an acorunl basis, the reoipi-
ent shall not be required to establish
an acorusl accounting system. These

- recipients may develop such aoorual

dats for thelr reports on the basis of ah
anelysis of the dooumentation on hand.

(2) Reoords that identify adequately
the source and application of funds for
foederally-sponsored aoctivities, These
racords shell contain information per-
taining to PFedera) awards, authoriza-

tions, oblgations, wunobligated bal- -

ances, assets, oublays, income a.:ud in-
terest.

(3) Bffective ocontrol over and aoc-
countability for all funds, properbty and
other assets, Reoclpients shall - ade-
gduetely safeguard all suoh agsets and
apsure they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
et amounts for each award, Whensver
appropriate, financial Information
shonld be related to performance and
unit cogt date.,

© (6) Written procedurss to minimize
the time elapsing between the trapsfer
of funds to the recipient from the U.S.
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Treasury and the issuence or redemp-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
provisions of the Cash Management Im-
provement Aot (OMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents phall be oconsistent with OMIA

Treasury-State Apreements or the.

CMIA deferdt procodures codified at 81

OFR part 206, “Withdrawal of Cash -

from the Treasury for Advanoss under
Federal Grant and Other Programs,*

(6) Written prooedures for deter-
mining the reasonebleness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award, )

(1) Accounting records inclnding cost
acoounting records that ers supported
by source doocumentation, -

(c) Where the Federal Gtovernment
guarantees or insures the repayment: of
money borrowed by the recipient, HUD,
ab its discretion, may require adetuate
bonding and insurance if the bonding
and insurance reguirements of the re-
olplent are not deemed adequate to
protsot the interest of the Federal Gov-
ernment, .

(d) HUD may require adequate fidel-
ity bond coverage where the recipient
laoks sufficlent coverage to protect the
Federal Government's interest.

(6) Where bonds are required in the
pituations desoribed above, the bonds
shall be ohtained from companies hold-
ing certificates of authority as acoept-
able gureties, as presoribed in 81 CFR
part 223, “Burety Companies Daing
Business with the United States,”

§84.22 Payment,

(a) Payment methods shall minimize
the time slapsing between the transfor
of funds from the United States Treas-
ury and the issuance or redemption of
cheoks, warrants, or payment by other
means hy the recipients, Payment
methods of State sgencles or instru-
mentalities shall be ocongistent with
Trossury-State OMIA agreements or
default prooedures oodified st 31 CFR
part 205,

(b) Recipients are to he paid in ad-
vanoe, provided they maintain or dem-
onstrate the willingness to meintain:

24 CFR Subtitle A (4~1~11 Edilion)

(1) Written prooetures that minimize
the time elapsing hetween the transfer
of funds and disbursement by the re-
olpient; and

(2) Financlal management systems
that meet the standards for fund oon-
trol and accountability as established
in §84,21, Oash advanoces $0 a recipient
organizetion shall be limited to the
minimum amounts needed and be
timed to be in aocodance with the ao-
tnsl, immediate ossh requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or projeot, The timing and
amount of oash advances ghall be ag
olose as is administratively feasible to
the aotnal digbursements by the reoipi-
ent organization for direct program or
project oosts and the proportionate
share of any allowable indirect costs,

(0) Whenever possible, advanges shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
1o the recipient.

(1) Advance payment mechanisms in-
clude, but are not imited to, Treasury
oheok and eleotronic funds transfer,

(2) Advanoe payment mechanisms are
subjeot to 81 OFR part 205, .

(8) Reoiplents shall be authorized +
submit requests for advances and reim-
bursements at least monbhly when
electronic fund transfers are not uged,
~ (d) Requests for Treasury cheok ed-
venoe payments shall be submitted
through electronic means fetermined
by the authorizing HUD program, or on
forms a8 may be authorized by OMB.
This form 1s not to be used when Treas-
ury check advanoce payments are made
%0 the reviplent automesically through
the use of a predetermined payment
schedule or if precinded by special HUD
inspructions for elestronio funds trans-
fer.

(¢) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section oannot be met.
HUD may also use this method on any
oconstruction agresment, or if the
mejor portion of the oonstruction
projeoct is aoccomplished through pri-
vate market finanoing or Federal
loans, and the Federal assistance oon-
shitutes a minor portion of the project.
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(1) When the reimbursement method
18 used, BUD ghall make payment with-
in 80 days afber receipt of the billing,
unless the billing is improper,

(2) Reoipients shall be authorized to
submit request for reimbwrsement at
least monthly when eleotronic funds
transfers aye not used.

(f) ¥ a reolpient canmot meet the ori-
teria for advanoe payments and HUD
has determined that reimbursement is
not fensible beoanse the recipient laoks

sufficlent worling ocapital, HUD may"

provide cash on a working oapital ad-
vanos basis, Under this procedure, HUD
shall adviance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee’s disbursing oycle.
Thereaftey, HUD shall reimburse the
reciplent for its actudl cash disburse-
ments. The working ocapital advance

method of payment shall not be used

for reciplents unwilling or unable to
provide timely advances to their sub-
recipient to meet the subreoipient’s ao-
tunl cash dishursements.

(g) To the extent available, recipi-
ents shall dishurse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract setilements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments, )

(h) Unless otherwise required by stat-
ute, HOD shall not withhold payments

for proper charges made by recipients

at any time during the project period
unless pavagraphs (h)(1) or (1)(2) of this
section apply.

(1) A reoipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subreocipient is
delinquent in a debt to the United
States as defined in OMB Ciromlar A~
198, '"Managing Federal Oredit Pro-
grams,”" Under suoh conditions, HUD

_may, upon ressohable notice, inform

the recipient that payments shall not
ba made for obligations inourred after
a specified date until the conditions
are oorrected or the indebtedness to
the Federal Government is liguidated,
(1) Standards governing the use of

Jbanks and other institutions as deposi-

§84.22

tories of funds advanced under awards
are as follows,

(1) Bxoept for situations desoribed in
paragraph (1)(2). of this section, HUD
shall not reguire .peparate depository

. accounts for funds provided to a reocipi-

ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a reolpient, However, reoipi-
ents must be'able to acoount for the re-
celpt, obligation and expanditure of
funds,

(2) Advanoes of Pederal ﬁmds shalrbe
deposited and msaintained in insured
aocounts whenever possible,

(j) Donsistent with the netional goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, reciplents shall be
encoureged to use women- owned and
minority-owned banlks (a bank whioh is
owxed at least 50 percent by women or
minority group membexs),

(k) Reoipients shall maintain ad-
vances of Federal funds in interest
beering acoounts, unless paragraphs
(), ()(2), 'or (&)(3) of this section
appllh ‘

(1) The reoipient reocelves less than
$120,000 in Federal awards per year,

(2) The best reasonably available in-
torest bearing aocount wouwld not be ex-
pevted to earn interest in exoess of $250
per year on Federal oash balances,

(8) The depopitory would require -an
average or minimum halehive so high
that it would not be feasible within the
expeoted Federal and non-Federal cash
resOUTees.

(1) For thoss entitles where OMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
acoounts ghall be remitted annually to
Departmient of Health and Human
Servioes, Payment Management Sys-
tem, RO, Box 6021, Rookville, MD
20862, In keeping with Blectronic Funds
Transfor riles (31 CFR part 206), inter-
et should he remitted to the HHS Pay-
ment Managsment System through an
eleotronic ~ mediwm such as the
FHDWIRE Deposit system. Reocipients
which do not have this oapability
should use a check, Interest amounts
up to $260 per yeay may be retained by
the reoipient fox administrative ex-
pense. State universities and hospitals

shall comply with OMTIA, as it perfains
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§84.23

to inberest, If an entity subject to

OMIA uses its own funds to pay pre-

award ‘costs for disoretionary awards

without prior written approval from

the Federal awarding agenoy, it waives

g’%ighb to recover the interest under
A,

{68 PR 47011, Bept, 18, 1094, as amended at 76
TR 41089, July 16, 3010)

84,28 Cost sharing or matching,

(a) All contiributions, inoluding cash
and third party in-kind, shall be ag-
copted as part of the reoipient’s cost
shering or matching when such ocon-
tril;u‘oions meet all of the following eri-
teria.

(1) Are verifiable from the recipient's
records,

(2) Are not included as contributions
for any other federally-assisted project
or program,

(8) Are necessary and ressonable for
proper end efficient acoomplishment of
project or program objsctives.

(4) Are allowable under the applica~
ble ¢ost prinoiples,

(6) Are not paid by the Pederal Gov-
ernment under enother award, except
where puthorized by Federal statute to
be used for cost sharing or matoching,

(8) Are provided for in the approved
budget when reguired by HUD.

() Conform to6 other provisions of
this part, as applioabls,

(b) Unrecoverad indirect costs may he
included as part of ocost sharing or
matohing only with the prior approval
of HUD.,

(c) Values for recipient contributions
of services and property shall be estab-
lished in acoordance with the applica-
ble oost prinoiples, ¥ HUD authorizes
reoiplents to donate bulldings or land
for construction/facilities acquisition
projects or long-term uss, the value of
the donated property for cost sharing
or metohing shall be the lesser of para-
graphe (e)(1) or (0)(3) of this section,

(1) The cerbified value of the remsin-
ing life of the property recorded in the
recipient’s acocounting records at the
time of donation.

(2) The current fair mariket value, How-
ever, when there is suffiolent justifioa-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the

24 CFR Sublifle A (4-1-11 Edition)

oertified value at the thme of donation
to the project, )

(d) Volunteey services fuynished by
professional and technloal personnel,
oconsultants, and other skilled and un-
skilled labor may be counted as ocost
sharing or matiohing il the service is an
integral and neocessexy part of an ap-
proved projeot or program. Rates for
volunteer servioes shell be oconsistent
with those paid for similar work in the
reoipient's organization. In those in-
gtances in whioch the reguired skills are
not found in the recipient organization,
retes shall be consistent with those
paid for similar work in the labor max-
kot in which the reciplent comyetes for
the kind of servioss involved, In elther
onse, paid fiinge benefits that are rea-
sonable, allowable, and allooable may
be included in the valustion,

(e) When an employer other than the
reoipient furnishes the services of an
employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonabls, rllowable, and &1
looable, but exolusive of overhead
copts), provided these services are in
the same skill for which the employee
is normelly paid,

(f) Donated supplies mey include
such items es expendable eguipment,
office supplies, laboratory supplies or
workshop and oclassroom supplies,
Vealue assessed to donsted supplies in-
oluded in the cost sharing or matohing
ghare shall be reasonable and shall not
exceed the falr mearket value of the
property at the time of the dongtion,

(2) The method used for determining
oost sharing or matching for donated
egquipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
aweard, if paragraphs (g)(1) or (g)2) of
this section apply.

(1) If the purpose of the award is to
aspist the reolpient in the aoquisition
of squipment, bulldings or land, the
total value of the donated property
mey be olaimed as cost sharing or
natohing,

(2) If the purpose of the award is to
support activities that require the use
of sguipment, buildings or land, nor-
melly only depreciation or use charges
for equipment and buildings may bs
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made, However, the full value of equip-
ment or other capital aspets and fair
rental charges for land may be allowed,
provided that HUD has approved th
charges, '

(h) The value of donated property
shall be determined in socordance with
the usual acconnting policies of the re-
ciplent, with the following qualifica-
tions, | .

(1) The valus of donated land and

. buildings shall not exceed its fair mar-

ket value at the time of donation to
the reoipient as established by an inde-
pendsnt appraiser (e.g,, oertified real
proyerty appraiser or General Services
Administration  representative) and
certified by a responsible officlal of the
reoipient,

(2) The value of donated eguipment
shall not exosed the fair market value
of equipment; of the same age and oon-
flition at the tirme of donation,

(8) The value of donated space shall
not exceed the fair rental value of com-
parable spaoce as established by an inde-

- pendent appraisal of compayrable spane

and faoilities in & privately-owned
building in the same luoality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value,

(6) The following requirements pey-
tain to the recipient's supporting
records for in-kind contributions from
third parties,

(1) Volunteer services shall be doou- -

mented and, to the extent feasible, sup-
ported by the same methods used by
the reoipient for 1ts own employees.

(1) The basis for determining the
valuation for personal service, mate-
rinl, eguipment, buildings and land
shall be dooumented.

§84.24 Program income,

(&) HUD shall apply the standerds set
forth in this section in reguiring reoipi-
ent organizations to mocount for pro-
gram inocoms related to projects fi-

nanced in whole or in part with Federal '

fands,

(b) Bxoept as provided in paragraph
(h) of this section, program incomse
earned during the projeot perfod shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and oonditions of the award,
shall be used in one or mora of the
ways Hsted in the following.

§64.24

(1) Added to funds committed to the
projeot by HUD and recipient and used
to further eligible project or progra
objectives, . :

(2) Used to finance the non-Federal
share of the project or prograni.

(8) Deducted from the total project or
program allowable cost in determining
the net allowable ocosts on which the
Fedoral share of oosts is based,

(0) When HUD aunthorizes the disposi-

tion of program inocome as desoribed in -

paragraphs (b)(1) or (b)(2) of this sec-
tion, program income in excess of any
limits stipulated shell be used in ac-
cordance with paragraph (b)(8) of this
seotion,

. (d) In the event that HUD does not
speoify in its regulations or the terms
and oconditions of the award how pro-
gram income is to be used, paragraph
(b)(8) of this section shall apply auto-
matically to all projects or programs
oxcept resesrch. For awards that sup-
port research, paragraph (b)(1) of this
seotion shall apply automatioally un-
less HUD indloates in the terms and
conditions another alternative on’the
award or the recipient is subjeot to spe-
oi&zl zward oonditions, as indicated in
§84.14,

(e) Unless HUD resgulations or the
terms hnd conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the ‘Federal Government
regarding program income earned after
the end of the projeot period,

(f) I¥ authorized by HUD regulations
or the terms and oonditions of the
award, costs inoident to the generation
of program income may be dedunoted
from gross income to determine. pro-
gram income, provided thege oosts have
not been charged to the award,

(g) Proceeds from the sale of property
shall be handled in accordance with the
requivements of the Property Stsud-
ards (Bee §§84,30 through 84.37).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respeot to program income esrned
from locense fees and royalties for
oopyrighted material, patents, patent
appliostions, trademarks, and inven-
tions produoed wnder sn award, How-
ever, Patent and Trademark Amend-
ments (86 U.8.0, 18) apply to inventions
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made under an experimental, develop-
mental, or research award,

484,26 Revision of budget and pro-
gram plans,

(a) The budget plan is the financial
exprassion of the projeot or program &s
approved during the award process, It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD reguire-
ments, It shall be related to perform-
ance for program evaluabion purposes
whenever appropriate. ;

(b) Reocipients are reguirsd to report

deviations from budget and program.

plans, and regquest prior approvals for
budget and program plan revisions, in
agccordance with this seotion,

(0) For nonconstruction awards, re-
olpients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea~
BONS,

(1) Chanige in the scope or the objeo-
tive of the project or program (even if
there 15 no assooiated budget revision
requiring prior written approval).

(2) Change in & key person speoified
in the applicetion or award document,

(8) The absence for mors than thres
months, or & 256 percent reduotion in
time devoted to the projeot, by the ap-
proved projeot direstor or prinoipal in-
vestigator,

(4) The need for additional Federal
funding, - ‘

(6) The transfer of gmounts budgeted
Tor indirect costs to absorh increases in
direct costs, or vice verss, if approval
is required by HUD,

(8) The inclusion, unless walyed by
HUD, of costs that require prior ap-
proval in accordance with OMB Oir-
cular A-21, “Cost Principles for Insti-
tutions of Higher MDAuocation,” OMB
Cironlar A-122, "Cost Principles for
Non~-Profit Organizations,” or 46 OFR

part 74 Appendix B, “Principles for De-

termining Costs Applicable to Researoh
and Development under Grants and
Oontracts with Hospitals,® or 48 CFR.
part 81, “‘Contract Cost Principles and
Procedures," a8 applicabls.

(1) The tranefer of funds allotted for
training allowances (direot payment to
trainees) to other oategories of ex-
penss,

24 CFR Subfille A (4-1~11 Edifion)

(8) Unless desoribed in the applica-
tlon and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does nob apply to
the purchase of supplies, materisl,
equipment ox general support services.

(4) No other prior approval require-
ments for speoific items may be im-
posed unless & deviation has been ap-
proved by OMB,

(e) Bxoept for requirements listed in
paragraphs (c)(1) and (0)(4) of this sec~
tlon, HUD is authorized, et its option,
to waive cost-related and administra-
tive prior written approvals required
by Oiroular A-110 and OMB OCiroulars
A-21 and A-122, Buch waivers may in-
olude anthorizing recipients to do any
one or more of the following,

(1) Incur pre-award costs 80 calender
days prior to award or more than 90
oalendar days with the prior approval
of HUD, All pre-award ocosts ere in-
ourred at the recipient's risk (1.e., HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
awsard is Jess than anticipated and in-
adeguate to cover such 008ts).

(8) Initlate a one-time extension of
the expiration date of the award of up
0 12 months unless one or moye of the
following oonditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
dete st least 10 days befors the expira-
tion dete specified in the award, This
one-time extension may not be exer-
olsed merely for the purpose of using
unobligated balences,

(1) "The terms and conditions of awe.rd
prohibit the extension,

(i1) 'The extension raguives a,dditional
PFeaderal funds,

(i) The eoxtension involves any
change in the approved objectives or
soope of the projeot.

(3) Carry forward unobligated bal-
anoes to anbseguent funding periods,

(4) For awards that support research,
unless HUD provides otherwise In
HUD’s regulations, the prior approval
requirements desoribed in pearagraph
(e) of this section are automstioally
waived (1.e., reocipients need not obtain
such prior approvals) unless one of the
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conditions included in paragraph (e)(2)
of this section applies,

() HUD may, abt its option, restrict
the transfer of fands among direct cogb
oategories or programs, funotions and
aotivities for awards in which the Fed-
oral share of the project exoeeds
$100,000 and the cwmulative amount of
such transfers exceeds or is expeoted to
exoped 10 perosnt of the total budget as
- last approved by HUD. HUD shall not

permit & traiisfer that would causse any *

Federal appropriation or part thereof
to be used for purposes obher than
those consistent with the original in-
tent of the appropriation,

(g) A1l other changes to nonconstruc-
tion budgets, except for the ohanges de-
seribed in paragraph (J) of this seotion,
do not require prior approval,

(h) For construction awards, reoipi-
ents shall reguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h)(1),
(h)(@) or (h)(8) of this section apply.

(1) The revision resuits from ohanges
in the scope or the objsctive of the
project or program,

+ (3) The need arises for additional
_ 'Federal funds to complete the project.

(%) A -ravision is desired which in-
volves specific costs for which prior
written approval requireinents mey bhe
imposed oconsistent with applicable

OMB cost prinoiples listed in §64,27,

(1) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(§) When HUD makes an award that

. provides support for both construction

and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers hetween the
two types of work supported.

(k) For both construction and non-
sonstruotion awards, BUD shall require
reoipients to notify HUD in writing
promptly whenever the amount of Fed-
eral asuthorized funds is expsoted to ex-
ceed the needs of the reoipient for the
project period by more than $6000 ox
five percent of the Pederal award,
whichever is greater. This notifioation
shall not be requived if an application
for additional funding is submitted for
s continuation award.

§84.26

(1) When requesting approval for
budgst revidions, reciplents shall use
the budget forms that were used in the
applestion unless HUD indicstes o let-

.tor of request suffices,

(m) Within 80 onlendar days from the
date of reoeipt of the request for budg-
et revisions, HUD shall review the re-
guest and notify the recipient whether
the budget revisions have been ap-
proved., If the revision is still under
coznslderation at the end of 30 calendar
fays, HUD shall inform the reoipient in
writing of the date when the reociplent
may expsct the deoision,

§84.26 Non-Federal audits,

(a) Reoipients and subrecipients that
are institutions of higher education or
other non-profit organization (inolud-
ing hospitals) shall be subject to the
andlt requirements ocontained in the
Singls Audit Aot Amendments of 1886
(81 U.B.0. 7601-7607) and revised OMB
Oiroular A-183, “Audits of States,
Looal Govermnents, and Non—Proﬂt Or-
ganlzations,”

(1) Non-profit organizations subjeot
t0 regulations in the part 200 and part
800 series of this title whioh receive
awards subjeot to part 84 shall comply
with the andit requireinents of revised
OMB Oiroular A-188, ""Audits of States,
Lioocel Governments, and Non-Profit Or-
ganizations,” For HUD programe, &
non-profit organization is the wmort-
gagor or owner (as these ternis are de-
fined in the regulations in the part 200
and part 800 seriss) and not s related or
effiliated organization or entity.

(2) [Reserved)]

(b) State and local governments shall
be subject 1o the audit requivements
contained in the Bingle Audit Act
Amendments of 1998 (81 U.B.C, 7601~
1507) and revised OMB Oircular A-188,
“Audits of States, Looal Governments,
anf Non-Profit Orgaiiizations."

(o) For-profit hospitals not oovered
by the aundit provisions of vevised OMB
Cironlar A-133 shall be subject to the
audlt requirements of the Tederal
awaxding agencies,

(d) Commercial organizations shall
be subject to the andit requirements of
HUD or the prime recipient as inocor-
porated into the award documaent.

{60 FR 47011, Sopt, 18, 1004, ne amended at 82
'R 61617, Nov. 18, 1887)
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§84.27

§84.27 Allowable costs,

PFor each kind of reoipient, there is a
set of Federal principles for deter-
mining allowable costs. Allowability of
coste shall bs determined in aocoord-
anee with the cost principles applicable
to the entity inourring the costs, Thus,
allowability of costs inourred by State,
loonl or federally-recognized Indian
tribal governments i determined in
accordanoce with the provisions of OMB
Circular A-87, “COost Principles for
Btate and Looal Governments.” The al-
lowability of oosts inocurred by non-
profit organigations is8 determined in
acoordance with the provisions of OMB
Clroular A-122, ‘“'Cost Principles for
Non-Profit Organizations.' The allow-
ability of dosts incurred by institutions
of higher eduocation is determined in
acoordance with the provisions of OMB
Ciroular A-21, "Cost Princlples for
Bducational Institutions,” The allow-
ability of costs inourred by hospitals is
determined in acoordance with the pro-
visions of Appendix H of 46 OFR part 74,
“Principles for Determining Costs Ap-
rlicable to Research and Development
Under Grants and Contracts with Hos-
pitals.,” The allowability of oosts in-
curred by ocommercial organizations
and those non-profit organizations Hst-
ed in Attechment O to Ciroular A-122 is
determined in aocordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds,

Where a funding period is speocified, s
recipient may ¢harge to the grant only
allowable costs resulting from obliga~
tions inourred during the funding pe-
rlod and eny pre-sward oosts author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Seotions 84.81 through 84,87 set forth
uniform standards governing manage-
ment and digposition of property fur~
nished by the Federal Government
whose oost was charged to & project
supported by a Federal awerd, HUD
shall require reocipients to observe
these standards wnder awards and shall
not impope additional requirements,
unless specifionlly required by Federal
statute, The repiplent may usé its own

_ 24 CFR Sublfille A (4-1-11 Edifion)

property menagement standards and
progedures provided it observes the
provisions of §§84.81 through 84,87,

§84,81 Insurance goverage,

Recipients shall, st a minimum, pro-
vide the eguivalent insurance coverage
for resl property and equipment ac-
quired with Federsl funds ag provided
to property owned by the reciplent,
Peodorally-owned property need not be
insured unless reguired by the terms
and conditions of the award.

§84,32 . Renl property,

HUD presoribes the following require-
ments for recipients concerning the use
and disposition of real property aoc- -
guired in whole or in part under
awards:

(a) Title to real property ghall vest in
the reoiplent subjeot to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not enoumher the property with-
out approval of HUD,

(b) The reoipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
thet the property Is no longer nesded
for the purpose of the original projeoct.
Use in other projects shall be Mmited
to those wunder fedorally-sponsored

.projeots (i,e., awards) or programs that

have purposes consistent with those
authorized for support by HUD.

() When the real property is no
longer needed ag provided in para-
graphs (8) and (b) of this seotion, the
reoipient shall request disposition in-
structions from HUD or its sucoesgor
Federal awarding agenoy. HUD shall
observe one or more of the following

. disposition instruotions,

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the ourrent fair
merket value of the property abtrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that peroentage of the ocur-
vent fair marxket value of the property
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attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
oxpenses, if any, from bthe sales pro-
oeeds), When the reciplent is author-
ized or required to sell the property,
proper sales prossdures shall be estab-
lighed thet provide for compstition to
the extent practiocable and result in the
highest possible return,

(8) The recipient may be directed to
transfer ‘title to the property to the
Foderal Government or to an eligible
third party provided that, in suoh
oases, the reoipient shall be entitled to
compengation for its attributable per-
centege ' of the cwwrent fair market
value of the property,

§84.38 I‘edemlly- owned ‘and exempt
property.

(a) Federall_/-awned property. (1) Title
to federally-owned property remains
vegted in the Federal Government, Re-
oipients shall submit apnually an in-
ventory ~listing ‘of federally-owned
property in their oustody to HUD,
Upon completion of the award or when
the property is mo longer needed, the

recipient ghall report the property Ho-

* HUD for furbher HUD utilization.

(2) If HUD hag no further nesd for the
property, it shall be @sclaréd excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
guthority provided by +he PFederal
Teohnology Tranefer Aot (16 U.B,0. 8710
(I)) to donate resesroh eguipment to
eduoational and non-profit organiza-
tions in aoccordance with .0, 12821,
“Improving Mathematios and Soience
Bduoation in Support of the National
Education Goals.'') Appropriate in-
structions shall be issued to the recipi-
ent byr HUD.

() Ezempt property, When statutory
suthority exists, HUD has the opbtion
t0 vest title to property acquired with
Federal funds in the recipient without
further obligation to the Iederal Gov-
ermment and under oonditions HUD
oconsiflers appropriate. Such property is
“exempt property." Should HUD not
establish conditions, title to exempt
property wpon aoguisition shall vest in
the reolplent without further obliga-
tion to the Federal Government,

§84.34

§84,84 REguipment.

(a) Tltle to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this peotion,

(b) The reoipient shall not use equip-
ment aoquired with Federal funds to
provide. services to non-Federal outside
organizations for a fee that is less than
private compenies charge for eguiva~-
lent services, unless speoifically hn-
thorized by Federal statute, for as long
as the Federal Government retains an
intersst in the equipment.

(c) The recipient shall use the equip»
ment in the project or program for
which it was aoguired as long as neef-
od, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the squipment is no longer need-

- od for the original project or program,

the recipient shall use the squipment
in connectiion with its other federally-
sponsoved aotivities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fef-
eral awarding agencies.

(d) During the time thatb squipment
is used on the projeot or program for
whioh it was aoguired, the, recipient
shall make 1t available for use on other
projeots or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment wes originally aoguired, First
preference for such other wse shall be
given to other projeots or programs
sponsored by HUD that financed the
equipment; second preference shall bs
given 1o projeots or programs spon-
sored by other Federal awarding agen-
cies, If the sguipment is owned by the
Federal Government, use on other ac-
tivities not sponsorsd by the Federal
Government shall be permissible if au-
thorized by HUD, User charges shall he
trepted ag program incoine,

(e) When aoquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ooeds to offset the oosts of the replacs-
ment sgulpment subjeot to the ap-
proval of HUD.,

467

ATTACHMENT ....D
PAGE....3.. OF .81 PAGES




§84.34

(f) 'The reoiplent’s property mansge-
ment standards for equipment acquired
with Federal funds and federally-owned
syquipment shall include all of the fol-
lowing.

(1) Byuipment records shall be main-
tained aocurately and shall inolude the
following information.

(1) A desoription of the squipment,

(1) Manufeoturer's serial number,
model number, Federal stook number,
nationel stook number, or other identi-
fication number. -

(111) Source of the equipment, includ-
ing the award number,

(iv) Whether title vests in the reoipi-
ent or the Federal Government.

(v) Acquisition dats (or dabte re-
ceived, if the equipment was furnished

- by the Federal Government) and cost.

(vi) Information from which one can
oglowlate the percentage of Federal
parbicipation in the cost of the equip-
ment (not applicable to eguipment fur-
nished by the Federal Government),

(vil) Looation and condition of the
equipment and the date the informa-
tion was reported.

(viil) Unit acquisition cost.

(Ix) Ultimate disposition datas, in-
oluding date of disposal and sales price
or the method used to determine our-
rent fair market value where & recipi-
ent compensates HUD for 1ts share,

(2) Bgquipment owned by the Federal
Clovernment shall be identified to indi-
oate Federal ownership.

(3) A physical inventory of equipment
shall be tmken and the results.rec-
onoiled with the eguipment records at
Jeast onoe every two years. Any if-
ferences between quantities deber-
mined by the physical inspeotion and
those ghown in the accounting records
shall bs investigated to determine the
causes of the difference. The recipient
shall, in conneotion with the inven-
tory, verify the exlstence, ourrent ubi-
lization, and continued need for the
squipment,

(4) A control system shall be in effect
to insure adequate safeguards to pre~
vent lose, damage, or theft of the
eguipment. Any loss, damage, or theft
of squipment shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shell promptly notify HUD,

24 CFR Subtifie A (4-1-11 Edilion)

(6) Adequate maintenanoce procedures
shall be implemented fto keep the
equipment in good condition.

(6) Where the recipient is aubthorized
or required to sell the eguipment, prop-
or sales prooedures shell he established
which provide for compstition to the
oxtent praotiosble and result in the
highest possible return,

(¢) When the reoipient no longer
needls the equipment, the equipment
may be uped for other aotivities in ac-
cordance with the following standards,
Tor equipment with o ourrent per unit
fair market value of §6000 or more, the
reoipient may retein the equipment for
other uses provided that compensation
is made to HUD or its suocepsor. The
amount of compensation shall be com-
puted by applying the perocentage of
Federal participation in the cost of the
original projeot or program to the our-
rent falr merket value of the equip-
ment, If the reciplent has no need for
the equipment, the reoipient shell re-
quest disposition instruotions from
HUD. HUD ghall determine whether the
equipment oan be used to meet HUD's
requirements, If no requiremeint exists
within HUD, the avallability. of the
oquipment shall be reported to the
General BServices Administration by
HUD to determine whether s xequire-
ment for the equipment exists in other
Federal agenoies, HUD shell issue in-
structions .to the reoiplent no later
than 130 calendar days after the recipi-
ent's request and the following proce-
durss shell govern.

(1) ¥ so instrupcted or iIf disposition
instructions are not igsned within 120
celendar deys after the recipient's re-
quest, the reocipient shall sell the
oquipment and reimburse HUD an
amount computed by applying to the
sales prooeeds the peroentage of Fed-
eral participation in the oost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal share
$500 or ten percent of the prooseds,
whichever is less, for the reclplent's
pelling and handling expenses,

(2) If the recipient is instruocted to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by en amount which
{s computed by applying the psrcent-
age of the reoipient’s participation in
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the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim stornge oosts in-
ourred.

(8) If the recipient is instruoted to
otherwise dispose of the equipment, the
recipient shall bs rebmbursed by HUD
for such ocosts incurred in its disposi-
tion.

(4) HUD may rveserve the right to
transfer the title to the Federal Gov-
ernment op to a thivd party named by
the Federal Government when such
third parby 1s otherwiss eligible under
oxisting statutes. Such transfer shall
be subject to the following standards,

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to ‘the recipient in
writing, ‘

(i1) BEUD ghall issue disposifion in-
structions within 120 oalendar days
after receipt of a final inventory. The
fingl Inventory shall Mst all equipment
soguired with grant funds and feder-
plly-owned equipment. If HUD fails to
ispue disposition instructions  within
the 120 oalendar day period, the reoipi-
ent shall apply the standards of this
seotion, as appropriate,

(iii) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for fedetauy-
owned equipment,

§84.85 Su r%)phes and other expendable
prope

(s) Title tio supplies and other ex-
pendable ‘property shall vest in the re-
alpient upon goquisition. If there is a
residual inventory of unnused supplies
exceeding $6000 in total aggregate
valus upon termination or completion
of the projeot or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for nse on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther onse, compensate the Federal Gov-
srnment for its share, The amount of
compensetion shall be computed in the
e manney as for equipnent,

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fes that is less than
private compenies charge for equiva-

§84.36

lant pervices, uvnless specifically aun-
thorized by Federal statute, a8 long as
the Federal Government reteins an in-
terest in the supplies,

$84,86 Intangible property.

(8) The recipient may copyright any
work that is subjeot to copyright and
was developed, or for which ownership
was purchaged, under an award, HUD
reserves a royalty-free, nonexclusive
and irrevooable right to reproduce,
publish, or otherwise use the work for
Pederal purposes, and to authorize oth-
ers to do 80,

(b) Reciplents are subjeot to applioa-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of* Commeros st 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Smell Busi-
ness Firms Under Government Girants,
Oontraots and Oooperative * Agree-
ments,” : o

(0) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under sn awaxd; and

(2) Authorize othexrs to receive, repro-
duce, publish, or otherwiss use such
data for HUD purposes,

(d)(1) In addition, in response 0 &
Freedom of Information Aot (FPOL4) ve-
timest for research data relating to pub-
lished research findings produoced nnder
an award that were used by HUD in de-
veloping an agenoy aotion thet hes the
foroe and effect of law, HUD shall re-
quest, and the reoipient shell provide,
within a reasonable time, the research
data so that they can he made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtatus the researoh dats solely
in response to a FOIA request, HUD
may oharge the reguester s reasonable
fee equaling the full incremental cost
of obtaining the regearch data. This fee
should reflect costs inourred by HUD,
the recipient, and applicable subreoipi~
ents, This fes is in addition to any fees
HUD may assess under the POIA (b
U.B.0, b62(a)4)(A)).

(%) The following definitions apply
for purposes of this paragrapb (d):

(1) Research data is defined as the re-
oorded faotual material commonly ac-
oepted in the solentific community as
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§84.37

necessary to validaete research findings,
but not any of the following; prelimi-
nary analyses, drafis of soiéntifio pa-
pars, plans for future research, peer re-
views, or communioations with ocol-
leagues, 'This ‘'recorded” material ex-
oludes physioal objeots (e.g., laboratory

samples), Research data also do not in- -

olude!

(A) Trade seorsts, oommerocial infor-
maetion, materials necessary to be held
confidential by a researcher unti} they
are publighed, or similar information
which is protested under law; and

(B) Personnel and medioal informs-
tion end similar information the dis-
olosure of which would consbtitute s
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to ldentify a partioular
person in a research study,

(i1) Published 1s defined es e:lther
when:

(A) Resenrch findings are published
in a peer-reviewed scientific or tecsh»
nical journal; or

(B) HUD publicly and officially cites
the research findings in support of an
agenoy aotion that has the force and
effect of law,

(ii1) Used by HUD in developing an
agency action thot has the force and ef-
fect of law is defined as when HUD pub-
loly and offiolally oites the researoh
findings in support of an agenoy aotion
that has the forcs and effect of law.

(e) Title to intangible property and
debt instruments soguired under an
award or subaward vests upon acyuisi-
tion in the reoipient, Thé recipient
shall use that property for the origi-
nally-anthorized purposs, end the re-
olpient shall not encumber the prop-
erty without approval of HUD, When no
longer needed for the originally au-
thordzed purpose, disposition of the in-
tangible property shall ocoour in accord-
anos with the provisions of §84.34(g).

169 FR 47011, Bept, 13, 1004, ns amended at 66
FR 80498, May 11, 2000)

§84,87 Property trust relationship,
Real property, equipment, intangible
property and debt instruments that are
acguired or improved with Pederal
funds shell be held in trust by the re-
oipient as trugtes for the beneficlaries
of the projeot or program under which
the property was acquired or improved.

24 CFR Subtfifle A (4-1-11 Edilion)

HUD may require recipients to record
liens or other appropriate noticer of
record to indioate thet personal or real
property has been aoquired or improved
with Federal funds and that use and
disposition conditione apply to the
property.

PBOOUREMEN’I‘ STANDARDS

84,40 Purpose of proeuroment stand.
ards,

Seotions 84.41 through 84.48 set forth '
standards for use by reoipients in es-
tablishing procedures for the prooure-
ment of supplies and other expendable
property, equipment, real property and
other services with Tederal funds,
These standards are furnished to en-
sure that such materials and services
are obtained in an effeotive manner
end in compliance with the provisions
of applicable Foderal statutes and ex-
soutive orders. No additional procure-
ment standards or requirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or exeoutive order or approved
by OMB.

§8441 Recipient responsibilities,

The standards contrined in this seo-
tion do not relieve the recipient of the
contraotual responsibilities arising
under its ocontract(s)., The reoipient is
the responsible authority, without re-
oourse to HUD, regarding the settle-
ment ond satisfaotion of all contiaoc-
tual and administrative lssues arising
out of procurements entered into in
support of an award or other agree-
ment, This inoludes disputes, olatms,
protests of award, source evalustion or
other matters of a contragtual nature,
Matters concerning violation of statute
are to be referred to such Federal,
State or looal authority as may heve
proyer jurisdiotion,

§84.42 Codes of conduet,

The reoipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and asdministration of
contraots, No employes, offloer, ox
agent shall participate in the seleoction,
eaward, or administration of a contract
supported by Federal funds if a real or
apparent confilct of interest would be
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involved, Buch a confliot would arise
when the employee, oificer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a finanocial or other interest
in the firm selected for an award, The
officers, employess, and agents of the
reoipient shall nelther solioit nor ac-
cept gratuities, favors, or anything of
monetary value from oonfracbors, or
parties to subagreements, However, re-
cipients may set standards for situsa-~
tions in which the finanocial inberest is
not substantial or the gift is an nnso-
liolted itermn of nominal value, The

standards of condunoct shall provide for.

disoiplinary aotions to be applied for
violations of such standards by offi-
oers, employees, or agents of the re-
cipient.

§84.48 GCompetition,

All proourement transsotions shall
be conducted in a menner to provide,
to the maximum extent practical, open
and free ocompetition, The recipient
ghall be alert to organizetional con-
fliots of interest as well ag nonoompetbi-
tive praoctices among contractors that
may restriot or eliminate compstition
or otherwise restrain trade, In order to
ensure objeotive oconiractor perform-
anoe and elhminate unfair compstitive
advantage, sontractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requésts for proposals shall
be excluded from competing for such
proourements, Awards ghall be made to
the bidder or offeror whose bid or offer
is responsive to the solioitntion and is
most advantageons to the recipient,
prics, quality and other factors consid-
eref. The other faotors shall include
the bidder's or offeror's compliance
with Seotion 8 of the Housing' and
Urban Development Aot of 1888 (12
U.S8.0. 1701u), herenfter rveferred to as
“Seotion 8, Beotion 8 provides that, to
the greatest extent femsible, and con-
sistent with existing Pederal, State,
and local laws, and regulations, eoo-
nomioc opporbtunities generatsd by oer-
tain HUD financial assistance shall be
directed to low- and very low-inocome
persons, Solioitations ghall oleaxly set
forth all requirements’ that the bidder

§64.44

or offeror shall fulfill in order for the
bid or offer to bs evaluated by the re-
cipient., Any and all bids or offers may
Dbe rejectied when it 1s in the recipient’s
interest to do so.

§84.44 Proourement procedures,

(a) All recipients shall establish writ-
ten proourement procedures. 'These
procedurss shiall provids for, et a min-
imiim, that paragraphs (a)(1), (a)(2) and
(a)(8) of this section apply.

(1) Reoipients a.void purghasing un-
neocessary items,

(2) Whers approprigte, an analysis is
made of lease and purchase alter-
natives to defermine whioch would bhe
the most economionl and practionl pro-
ourement for the Federal Govermment.

(8) Soliocitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate description
of the technical requirements for the
matberial, produot or service to be pro-
oursd, In competitive proourements,
such g desoription shall not contain
features which undu.'ly resgtrict som-
potition,

(11) Requirernents wh.ioh the biddey/
offeror must fulfill and all other fac-
tors to ke used in evaluating bids or
proposals.

(i) A desoription, whenever prac-
tloabls, of technioal regquirements in
terms of funstions to be performed or
performance required, including the
range of acceptable oharacteristios or
minimum scceptable sbandards.

(iv) The specific features of ‘‘brand
name or equal’ descriptions that bid-
ders ave reguired to mest when such
jtems are included in the solicitation,

(v) The acoeptance, to the extent
praoticable and sconomically feasible,
of products and gervices dimensioned in

" the metric system of yneasurement,

(vi) Preferenoe, to the extent prac-
ticable and economioelly feasible, for
products and gervices that oconserve
natural resources and protect the envi-
ronment and are enorgy effiolent,

(b) Positive efforts sghall be made by
veolpients to utilize small businesses,
minority-owned firms, ahd women's
business enterprises, whensver pos-
pible. Reocipients of PFederal awards
shall tale all of the following steps to
further this goal,
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§84.45

(1) Hnsure that small businesses, mi-
nority-owned firms, and women's busi-
negs enterprises are used to the fullest
extiont praoticable,

(2) Make information on forthcoming
opportunities available and arrange
time irames for purcheses and oon-
traots to encourage and faoilitate par-
tloipation by small businesses, minor-
{ty-owned firms, and women's business
enterprises,

(3) Consider in. the contract prosess
whether firms ocompsting for larger
oontraots intend to subcontract with
small  businesses, minority-owned
firmp, and women's business enter-
prises,

(4) Bncourage contracting with con-
sortiums of smeall businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firmas to hendle individ-
nally.

(6) Use the servioces and assistance, ap
appropriete, of suoh organizations eg
the Small Business Administration and
the Department of Comimeroce’s Minor-
ity Business Developmeént Agenoy in
the solicitetion and utllization of
small businesses, minority-owned firms
and women's business enterprises,

(0) The type of proscuring instruments
uged (e.g,, fixed price contraocts, cost
reimbursable contraots, purohase or-
ders, and incentive contraocts) shall be
determined by the reciplent but shall
be appropriate for the partioular pro-
ocursment and for promoting the best
interest of the.program ox project in-
volved, The ‘‘cost-plus-a-percentage-of-
cost” or “‘percentage of oonstruoction
oost” methods of contmotmg ghall not
be used.

(d) Jontracts shall be made only with
responsible gontraotors who possess
the potentiasl ability to perform suoc-
oessfully under the terme and oondi-
tions of the proposed proourement.
Considerstion shall be given to such
matters as contractor integrity; com-
pliance with public polliey, inoluding,
where applionble, Seotion 8 of the
Housing end Urban Development Act of
1068 (12 U.8.0. 1701u); record of past
performence; end finencial and tech-
nicnl resources or accessibility to other
neoessary resources, In oertain oir-
ocumstances, ocontracts with oertain
parties are restricted by implementa-

24 CFR Subtitle A (4-1-11 Eclition)

tion of Bxeoutive Orders 12540 and
12688, “Debarment and Suspension," ab’
2 OFR part 2424,

(¢) Reoipients shall, on request, make
available for the Federal awarding
agenocy, pre-award review and prooure-
ment doouments, such ag requests for
proposals or invitations for bids, inde-
pendent cost estimetes, eto,, when any
of the following conditions apply,

(1) A ‘Yvsolpient's proourement prooe-
dures ox operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110.

(2) The procurement is expeoted to
exoeed $100,000 or the small purchase
threshold fixed at 41 U.8.C. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bld or offer is received in response
0 & solloitation.

(8) The proourement, which is ex-
pected to exceed the small purchase
threshold, speoifies a ‘‘brand name”
produot,

(4) 'The proposed awerd over the
small purchage threshold is 1tc be
awarded to other then the apparent
Jow bidder under a sealed bid prooure-
meit,

(b) A proposed contract modifioation
changes the scope of a contraot or in-
oreasss the oontract amount by more
then the amount of the small purchase
threshold.

[69 FR 47011, Bept. 18, 1084, a8 amended at 72
TR 78462, Deo. 27, 2007]

§84.45 Cost and price analysis,

Some form of cost or price analysis
shell be mede and documented in the
procurement files in conneotion with
every proourement action, Price anal-
ysis may be accomplished in various
ways, including the oomparison of
price guotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
copb  to ' determine reasonebleness,
allocability and allowability.

§84.46 Proourement records,

Proourement; records and files for
purchases in excesg of the small pur-
chese threshold shaell include the fol-
lowing at s minimum:

(a) Basis for contractor selection;
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(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(o) Basis for awerd cost or price.

§84.47 Contract administration,

A pystem for contract administration
shall be meaintained to ensure oop-
tractor conformance with the terms,
conditions and specifioations of the
gontract and to ensure sdequate and

timely follow wp of all purchases, Re~

ciplents shall evaluate ocontractor per-
formeance and doowment, as appro-
priate, whether contractors have met
the terms, oonditions and speciﬁua—
tions of the contraot.

§84.48 Coniraot provisions,

'The recipient shall inolude, in addi-
tion to provisions to define s sound and
complete sgreement, the following pro-
visions in all contracts, The following
provisions shall also be applied to sub-
oontracts,

(8) Oontracts in excess of the small
purchase threshold shall contain oon-
traotual provisions oy conditions that
gllow for administrative, contractual,
or legal remedies in instances in which
a contiactor violates or breaches the
contrpot terms, and provide for such
remedial aotions af may he appro-
priate,

(b) AN contraots in eoxcess-of the
small purchage threshold shall contain
suitable provisions for termination hy
the recipient, including the manner by
which termination sghall be effected
and the basis for ssttlement, In addi-
tion, such contraocts shall desoribe con-
ditions under which the contract. may
be terminated for defeult as well as

conditions where the oontract may be |

tormingted because of circumstanoces
beyond the control of the contractor,
(o) Bxoept as otherwise reguired by
statute, an award that requires the
oontracting (or subcontracting) for
oonstruction or facility improvements
shall provide for the recipient to follow
its own requivements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
oontract or suboonbract exoceeds
§100,000. For those oontracts or sub-
ocontraocts exceeding $100,000, HUD may
acospt the bonding policy and require-
ments of the recipient, provided HUD

§84.48

has made a determination that the
Federal Government's interest is ade-
guately protectied. If such a determing-
tion has not been meade, the minimum
reguirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five peroent of the bid
price, The “bid guarantee” shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument aoccompanying o
bid as assuranos that the bidder shall,
upon scceptance of his bid, exscute
such contraotual doouments as may be
required within the time spedified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance hond
is one executed in connection with a

oontraoct to securs fulfillment of all the,

oontractor's obliga.tions under suoch
contraot, .

(8) A payment bond on the part of the
contractor for 100 percent of the con-
traot price, A ‘‘payment bond" is one
exeoutied in connection with a contract
bo assure payment as reguired hy stat-
ute of all persons supplying labor and

material in the exeoution of the work .

provided for in the contraoct,
(4) Where bonds are reguired in the
situations desorived herein, the bonds

- shall be obtained from oompanies holga-

ing certificates of authority as aocept-
able sureties pursuant to 81 OFR part
223, *‘Surety Companies Doing Business
with the United States,”

() All nepotiated contracts (except
those for less than the small purchase
threshold) swarded by recipfents shall
inolude & provision to the effect that
the recipient, HUD, the Comptroller
Genera} of the United States, or any of
their dunly authorized representatives,
shall have aooess to any books, doocu~
ments, papers and records of the oon-
tractor which are direotly pertinent to
8, specific program for the purpose of
malking audits, examinations, excerpts
and transcriptions,

(s) All oontraots, ineluding small

purchases, swarded by recipients and

thelr contraotors shell contain the pro-
ourement provisions of Appendix A to
this rule, as applicable.
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§64.,50
REPORTE AND RECORDS

§84,60 Purpose of reports and records,

Sections 84,561 through 84,63 set forth
the prooedures for monitoring snd re-
porting on the recipient's finanocial and
program performance and the neo-
esgary stendard reporting forms, They
also get forth record retention require-
ments, .

$84,61 Monitoring and reporting pro-
gram performance,

(a) Reoiplents are responsible for
managing end monitoring each project,
program, subaward, function or activ-
1ty supported by the award, Recipients
shall monitor Bubawards to ensure sub-
racipients have met the audit reguire-
ments as delinented in §84,26,

(b) HUD shall presoribe thé freguency
with which the performance reports
shall be pubmitted. Exoept as provided
in §84.51(f), performenoce reports shall
not be required more frequently than
guarterly or less frequently than annu-
ally. Annual reports shall be due 80 cal-
endar days after the grant year; quar-
torly or semi-annual reports shall be
duo 30 deys after the reporting psriod,
HUD may require annual reports before
the anniversary dates of multiple year
awards in leu of these requirements.
The final performence reports are due
80 oalendar days after the expiration or
termination of the award. . .

(e) If inappropriate, a final technioal
or performancs report shall not be re-
guired after completion of the project.

(@) When required, performance re-
ports shall generally ocontain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects oan be readily
quantified, suoh quantitative daba
should be related to cost dats for com-

putation of unit costs.

" (2) Ressons why ostablished goals
wers not met, if appropriate,

(8) Other pertinent information in-
cluding, when appropriate, enalysis
and explanation of oost overruns or
high unit costs,

24 CFR Subtifie A (4-1-11 Editlon)

(e) Recipients shall not be required to
submit more then the originel and two
copies of performance reports,

(1) Reolplents shall immediately no-
tify HUD of developments that have a
significant impaot on the award-sup-
ported aotivities, Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objsotives of the award, This notifi-
oation ghall include & statement of the
potion taken or contemplated, and any
a;ssista,noe needed to resolve the situa-
tion,

(g) HUD may make site visits, as
nseded,

(h) HUD shall comply with clearance
requirements of b CFR part 1320 when
requesting performance date from re-
cipients,

§84,62 Financial reporting,

(a) The Pederal financial report
(FFR), or such other form as may be
approved by OMB, is authorized for ob-
taining finanolal information from re-
olpients, The applicability of the FFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be ‘notified of any program regquire-
ments in reference to the FFR upon re-
oelpt of the award, A HUD program
mey, where appropriats, walve the use
of the F¥R for its grantess and require
an alternative reporting system.

(b) HUD shall presoribe whether the
FPR shall be on & oash or acorual
basis, If HUD requires acorual informa-
tion and the reoipient’s accounting
records are not normally kept on the
actrual basis, the recipient shall not be
required to convert its accounting sys-
tem, but shall develop such accrnal in-
formation through best estimates
based on an analysis of the doonmenta-~
tion on hand, '

(6) HUD shall determine the fre-
quenoy of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently then quar-
texrly or lesg freguently then annuelly.
The reporting period end dates shall bs
Maroh 31, June 80, Beptember 80 or De-
cember 31, A final FFR shall be re-
quiretl at the completion of the award
agreement and shall use the end date of
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the Droject or grant poriod as the 8-
‘porting end date,
(d) HUD requires reciplents o submit

- thé FFR xio later than 80 days after the

end of each specified reporting period
for quarterly and. semi-annual reports,
and .00 oslendar days for annual re-
ports, Final reportis ghall be aubmitted
no Jater than 90 deys after the project
or grant period end date. Bxtensions of
reporting due dates may be approved
by HUD upon reguest of the recipient,

HUD may require awardees to submit

the FFR alectronionlly, Blectronic sub-
mission mey be waived for cause in ao-

cordence witli HUD's wadver polioy m
: §B 110 of this title, - .

(e)(1) When funds are advanced to Te-
cipierts HUD ghall use the FI'R ‘fo
monitor oash advancef to reocipients
and to obtain disbursement informa-
tion for each agreement with the re-
ciplents, HUD mey require foreoasts of
Federal onsh requirsments in the ‘‘Re-
yharks' seotion of the FFR and may re-

: guire reocipients to report in the ‘Re-
marks’ seotion the amount of cash ad-

vances received and retained in exoess
of three deys and any intersst earned
on such cash advenoes, Recipients shall

. provide short narrative explanations of

actions taken - 4o reduce early

- Arawdowns and exoess balances.

(2) Reoiplents shall be required to
submit not more than the original and

"two copies of the FFR or submit the re--

poit-€lebtronically, HUD may requive a
ausrterly report ‘from recipients re-

oeiving advances totaling $1 million or-

mora per year,

(f) When HUD needs edditional infor-
mation or more freguent reports, the
following ghall be observed.

(1) When additional information is
nesded to comply with legisiative re-
duivements’ or governmantwide re-
quivements, HUD shall issue instwuc-
tions to require redipients to submit
such information under the '‘Remarks"
ssobion of the reports or other means, .

(2) When HUD determines that a re-
oiplent's accounting system does not
meet the standards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained by written

-hotice to the reoip:ent until such time
a8 the system is brought up to stand-
- ard, HUD, in obtaining this informa-

§84.53

tion, shall comply with report clear-
ance yequirements of b OFR part 1320,

.(8) HUD may eleot to accept the iden- .

tioal information: from the reoipiembs
through & system to system date inter-
face as determined by HUD, *

{76 FR 41089, July 15, 2010)

§84,58 Retiention and access require-
ments for records,

(a) This section sets forth reguire-
ments for record retention and acoess
to records for awards to reocipients,
HUD shall not impose any other record
vetention or acocess requirements upon
reoipients,

(b) Pinancial records, supporting do6-
uments, stabistioal records, and 'all
other regords 'pertinent to an award
shall be retained for a period of three
yeers from the dabe of submission of
thie final expenditurs report or, for
awards thet are remewed qmarterly or
ammually, from the date of the submis-
sion of the guarterly or annusal finan-
oiel report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, olaim, or audit is
started before the expiration of the 8-
year period, the reoords shall be re-
tained. until all litigation, claims or
audit findings involving the recbrds
heve heen resolved and final aocion
taken,

(2) Recoxds for real property and
equipment acquired with Federal funds
shall bé reteined for 8 yoears e,fter final
disposition,

(3) When records are m'a.nsferred to or
maintained by HUD, the 8-yehr- reten-
tlon reguireinent is no$ applioa.ble to
the recipient.

(4) Indirect cost rate pxoposa.ls. oost

allocation plans, eto. as speocified m )

§84.58(g).

- () Coples of original records may hs
‘substituted for the original records i
aunthorized by HUD.

(d) HUD shall reguest transfer of oer-
tain records to its custody from recipi-
ents when it determines that the
records . possess long term rebention
value, However, in order to avoid dupli-
oats recordkeeping, HUD may make ar-

“rangements for reciplents to vetain any

records’ that ave oonbinuously needefl
for joint use,

(e) HUD; the Inspector Gensral,
Oompmoner Genexal of the 'Umted
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§84.60

Btates, or any of their duly authorized
representatives, have the rig‘hb of time-
ly and unrestrioted aoccess to any
books, doouments, papers, or other
revords of recipients that are pertinent
to the awards, in order to malke audibs,
examinations, excerpts, transcripts and
copies of such documents. This right
aleo inoludes timely and reasonable ao-
oess t0 & reoiplent's personuel for the
purpose of interview and disoussion re-
lated to-such documents, The rights of
aocess in this paragraph (e) are not
limited to the reguired retention pe-
riod, but shell last as long as reoords
are rotained,

(f) -Unless required by statute, HUD
shall noti plaos restrictions on recipi-
ents that limit public access to the
racords of recipients that are pertinent
to an award, exoept whem HUD oan
demonstrate that suoh records shall be
kept confidential and would have been

- exempted from disclosure pursuant to
the Freedom of Information Aot (b
U.8.0. B52) if the records hed belonged
to HUD,

(g) Indireot cost rate proposals, cost al-
location plans, ete, Paragraphe (g)(1) and
(g)(Z) of this section apply to the fol-
lowing types of doouments, and thelr
supporting records—indireot cost rate
computations or proposals, 008t allooa-
tion pldns, and any similar accounting
ocomputations of the rabte at which a
paitionlar group of costs i charkeable
(such as oomputer usage ohargeback

. ra/oes) or ‘composite fringe benefit
rates

(1) If submitted for negotition. If the
recipient submits to HUD or the bub-

. reoipient submits to the reciplent the
proposel, plan, or other computation to
form the basis for negotiation of the
rate, then the 8-year retention period
for its supporting records starts on the
date of such submisgion,

- () If not submitted for negotiation. If

the recipient is not reguired to submit
t0 HUD or the subrecipient is not re-
quired to submit to the reoipient the
proposal, plan, or other computation

‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records sbarts at the end of the
fiseal year (or other acoounting period)
covered by the proposal. plan. or other
computation.

24 CFR Sublilie A (4~1~11 Edition) -
TERMINATION AND ENFOROIMENT '

$84.80 Purpose of termination and en-
foxrcement,
Seotions 84,61 and 84.62 set forth un1~
form suspension, termination and en-
forocement prooedures.

§84,61 Termination,

(2) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (a)?2) or (a)3) of this seotion
apply.

(1) By HUD, 11‘ 8 reciplent materially
fails t0 comply with the terms and con-
ditions of an award, °

(2) By BUD with the consent of the
reciplent, in which oase the two parties
shall agree upon the termination con-
ditions, including the effeotive date
and, in the oase of partial termination,
the portion to be terminated,

(8) By the recipient upon sending to
HUD written notification setting forth
the ressons for such termination, the
effeotive ‘date, and, in the oase of par-
tial terminetion, the portion to be ter-
minated, However, if HUD determines
in the oese of partial termination thet
the reduoed or modified portion of the
grant will not acocomplish the purpopes
for whioh the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)(2)
of this seotion.

() If oosts are allowed under an
award, the responsibilities of the re-
oipient referred to in §84.71(a), inolud-
ing those for property mansgement as
appliceble, shall be considered in the
términation of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate, .

§$84.62 Enforcement,

(s) Remedies jor noncompliance. If a re-
oiplent materially falls to comply with
the terms and conditions of an award,
whether stated in a Federal stabute,
regulation, assurance, applioation, or
notice of award, HUD mey, in addition
to imposing any of the speoial condi-
tions outlined in §84,14, take one or
more of the following actions, as appro-
priate in the ciroumstances. :
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(1) Temporarily withhold oash pay-
ments pending oorreotion of the defi-
ciency by the recipient or more severe
enforeement action by HUD,

(2)' Disallow (that is, deny both use-of

funds and any applicable matohing.

aredit for) all or part of the cost of the
activity or action not in compliance,

(8) Wholly or partly suspend or ter-

minate the current award.

(4) Withhold further awards for the

projeot or program.

(6) Talke other remedies that may be
legally available,

(b) Hearings and appeals, In taking an
enforeement action, HUD shall provide
the reoipient an opporbunity for hear-
ing, appeal, or other administrative
prooseding to whioch the recipient is en-
titled under any statube or regulation
apblicable to the astion involved.

(o) Effects of suspension arnd termi-
nation, Oosts of a recipient reswlting
from obligetions inowrred by the re-
oipient during a suspension or after
termination of an a,ward are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
minetion or subsequently. Other recipl-
ent ocosts during suspension or after
terminebion which are neocesbary snd
not reasonably avoidable are allowable
if paragraphs (o)(1) and (o)(2)' of this
section apply.

- (1) The costs result from obligations

- which were properly ineurred by the re-

oipient before the effective date of pus-
pension or terminetion, are not in an-
ticipation of it, and in the oase of a ter-
mination, are nonoancellable,

(% The oosts would be allowable if

- the award were not suspended or ex-

pired normally at the end of the fund-
ing period in which f.he termination
tales effeot, .

(d) Relationship to debm ment and sus-
pension. The enforosment remedies
identified in this section, including
suspension and termination, o not
preclude a recipient from being subject
to debarment and suspension ,under
HUD's regunlations at 2 CFR pa.:et 2424
(Ree §84,13),

[69 PR 47011, Sept, 13, 1884, as o.memled abt 72
TR, 73482, Dao. 27, 2007)

- §84,72

8ubparr D—After-the-Award
"Reciulrements

$84770 Purpose.

Seotions 84,71 through 84 73 contain
closeout brocedurss and other procs-
dures for subsequent disa,llowa,noes and
adjustments, .

§84.71 Ologeout procedures.
(e) Rooiplents shall pubmit, within 60
oalendar days after the date of comple-

tion of .the award, all finanocial, per-.

formance, and other reports as regquired
by the terms end opnditions of the
award. HUD meay approve extensions
when reguested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shall liquidate all ob-
ligations incurred under the award not
later than 80 aalendar days after the
funding period or the date of comple-
tion as speocified in the terms and ocon-
giitions of the award or in HUD instruo-

ons,

(¢) HUD shall make prompt payments -

to & recipient for allowable reimburs-
able costs under the award being‘ olosed
out.,

(d) The reoipient shall promptly re-

fund eany belances of unobligated cash -

that HUD has advanoced or paid and
thet 8 not authiorized to be retained by
the repipient for wse in other projects.
OMB Ciroular A-128 governs unreturned
amounts that become delinguent debts,

(8) When authorized by the terms and
conditions of the awsxd, HUD shall
make o settlement for any upward or
downward adjustments to the Federal
share of costs after oloseout reports are
received,

(f) The reoipient ghall a,ooount for
any real and personal property sac-
quired with Federal funds or received
from the Feferal Government in ac-
cordance with §§84,81 thiough 84,97,

() In the event a final audit has not -

been performed prior to the closeout of

an award, HUD shell retain the right to -

recover an appropriate amount after
fully ooneidering the recommendations
on disallowed oosts resulting n'om the
final audit

§84.72 Su'bsequent adaustments and
continuing responsibilities,

(&) The olossout of an award does not
affeot any of the following,
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§84.73

(1) The right of HUD to disallow costs -

and recover. funds on the basis of a
later audit or other review,

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, correotions, or other
transaotions,

(8) Aundit requirements in §84.26.

(4) Property wmanagement requiro-
ments in §§84.81 throngh 84,37,

§ Elﬁ) Records retention as required in

84,563,

(b) After oloseout of an award, a rela-
tionship oreabed under an award may
be modified or ended in whole or in
. part with the corisent of HUD and the
recipient, provided the responsibilities
of the reciplent referred to in §84.78(a),
inoluding those for property manage-
ment as applicable, are considered and
‘provisions made for continuing respon-
sibilities of the reoipient a8 appro-
priate,

#84.78 Collection of amounts due,

(a) Any funds paid to a reoipient in
excess of the amount to which the re-
oiplent is finally determined to be enti-
tled under the terms and oconditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a

. réasonable period after the demand for

payment, HUD may reduce the debt by
paragraphs (a)(1), (@)(2) or (a)(8) of this
seotion,

(1) Making an administrative offset
agednst other requests for reimburse-
.ments,

(2) Withholding advance pa.yments
otherwise due to the recipient.

(8) Taking other uo’oi.on permitted by
statute,

(b) Except as otherwise provided by .

law, HUD shall oharge inbterest on an
overdue debs in acoordance with 4 OFR
Chapter T, “Federal Olaims Collection
Sta,nda,rds "

Subpqrt E——Use of I.ump Sum
Grants

§84,80 Conditions for use of Lumy
Sum (fixed price or fixed amoun
grants.

(a) Hends of awarding aotivities
(HA As) shell determine and publish the
funding' arrangement for award pro-
grams having a published program reg-
vlatlon or Notige of Funding Avail-

B

24 CFR sublilie A (4-1-11 Ediition)

ability. For other awards, discrebtion
may be provided to Grant Officers to
determine the funding arrengement on
a trensaction basis, In suoh oases,
Grant Officers shall dooument the basis
for seleotion of thé funding arrange-

* ment in the negotistion record, Appro-

priate consideration to fixed amount
(lump sum) awards shall be made if one
or more of the following conditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total aotual cost of
the projeot.

(2) The HUD funding amount does not

~exceed $100,000 or the small purchasse

threshold fixed at 41 U.8,0., 408 (11),
whichever is greater.

(3) The projeot soope is very specifio
and adequate cosf, historical, or unit
pricing date is avajlable to establish a
fixed amount award with assuranoce
that the recipient will realize no inore-
ment above actual cost,

(b) [Reserved)

§84,81 Definition.

(n) A Jump sum award is an award for
& predetermined smount, as set forth
in-the grant agreement, whioh amount
does not vary with the amount of the
recipient's actual inourred costs, Under
this type of award, HUD does not pay
the recipient for its inourred costs bub
rather for completing oertain defined
events in the work or achievement of
some other well-defined milestons,
Some of the ways in which the grant
amount may he paid are, but are not
limited to:

(1) In several partial payments, the
amount of emch agreed upon in ad-
vance, and the “milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant; .

(2) On g unit price basis, for & deﬁned
unit or units (such ap a housing coun-
seling wnit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(8) In one payment at grant comple-
tion,

(b} The key distinction between a
lump swn and a cost reimbursement
grant is the lack of a dirsot relation-

ship between the ocosts lhourred by the
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reoiliient and the amount paid by BUD
in the lump Bom arrangement,

§84,82 Provisions applicable only to
luanp sum grants,

T addition to the provisions of this

subpart B; subparts A end B of this

part apply to lump sum grants,

(a) Financial and program- manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standards for finan-
oial mansgement systems, methods for
‘meXing payments, budget revision ap-
provals, and maXking andits.

() Standards for financial managemsnt
systems. (1) Reoords that identify ade-
guately the sourde and application of
Tunds for federally-sponsored activities
exe required. These records shall con-
tain information pértaining to Federal
awards, authorizations, obligations,
mnobligated balances, assets, outlays,
income snd interest. .

(2) Bff¢otive ocontrol over and ac-
countability for a1l funds, property and
other assets are required. Reoiplents
shell adeguately safeguard all such as-
sets and assure they are used solely for
suthorized purposes.

(3) Qomparison of outlays with budeg-
ot amounts for each award is reguired,
Whenever appropriate, financial infor-
mation should be related to psrform-
ance and unit cost data,

(4) Where HUD gusrantees or insures
the repayment of money borrowsd by
the reoipient, HUD, at lts discretion,
may require sdeqnate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government,

-(6) HUD may raquire adequa,ta fidel-
ity bond coverage where the recipient:
. lacks suffivient coverage to proteot the
Pederal Government's interest.

(6) Where honds are required in the
situations desoribed ahove, the bonds
shall be obtained from companies hold-
ing certificgtes of authority as acoept-
.able surebies, as prasoribed in 81 OFR
part 228, “Suvety OCompanies Doing
Business with the United States."

(¢) Payment, (1) The standard gov-

erning the wse of banks and other insti-’

tutions as depositories of funds ad-
vanced under awards ig, HUD shall not
require separate depository’ accounts
for funds provided 1o a reoipiem; oY ep-

§84.82

tablish any eligibility requirements for
depositories for funds provided to a re-
oiplent, However, reoipients must be
able to acoount for the receipt, obliga-
tion and expenditure of funds.

-(2) Consistent with the national goal
of expanding the opportunities for
women-bwned and minority-owned
business enterprises, reoiplents shall be
encouraged to use women-owhed and
minority-owned hanks (a banlk which 18
owned at least 60 percent by women or
minority group members),

(d) Revision of budgel and program
plans, (1) The budget plan is the finan-
oial expression of the project or pro-
gram ps approved during the award
prooess. It may inolude either the Fad-
eral and non-Federal share, or only the
PFederal ghare, depending upon HUD re-
guirements, It shall be related to per-
formance for program evaluation pur-

' popes whenever appropriete,

(2) Reciplents are required to report
deviations from program plans, and re-
quest prior approvals for budget and

‘program plan revisions, in acocordance

with this section.,

-+ (8) For nonconstruotion awards, re-
cipients shall request prior approvsls
from HUD for one or more of the fol-

“lowing program or budget related rea-
- sons,

(1) Change in the scope or the ob;]ao-
tive of the project ox program (even if.
there i no associated budget revision

‘requiring prior written approval),

(1) ‘The need for additional Federal
fonding, -

(1i1) Unless desoribed in the applica~
tion and funded in the approved
awards, the subawerd, transfer or con~
traoting out of any work under an
award, This provision does not apply to
the purchage of supplies, material,
equipment or general support services.

(4) No other prior approval regquire-
ments for specific items may be im-
posed unless s deviation has been ap-
proved hy OMB.

(6) Bxoept for requirvements listed in
paragraphs, (d)(8)(1) and (A)(8)(d1) of this
section, HUD iz authorized, at its op-

" tion, to waive cost-related and admin-

istrative prior written a,pprovals re-
quired by Ciroular A-110 and OMB Oir-
pulars A-~21 and A-122. Such walvers

may inoluds authorizing recipients to
do any one or more of the following,

&
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() Inltlebe a one-time extension of
the expiration date of the award of up
t0 12 months unless one or more of the
following oconditions apply. For one-
time extensions, the reoiplent must no-
tify HUD in wrmng with the sup-
porting reasons and revised expiration
date ot least 10 days before the expira-
tion date speoified in the award, This
aotion may be talcen unless:

(A) The ferms and oconditions of
award prohibit the extension,

(B) The ext.ension requires-additionsal
Federal funds.

(0) The extension involves any
ohange. in the approved objectives or
goope of the projeot,

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (d)(6){1)
or (d)(6)(i1) of this seotion apply, -

(1) The revision results from changes

.in the soope or the objective of the
projeot or program.
(i) ‘The need arises for additional
Federal funds to complete the projeot,
(7) No other prior approval reguire-
- ments for ‘speoific items may be im-
yosed unless & devie,tion hag been ap-
proved by OMB..

(8)-When HUD ma.kes an awa.rd that
provides support for both construction
and nonconstruotion work, HUD may

require the reciplent to request prior

approval from HUD before making any
fund or budget transfers between the
two types of work pupported,

(8) Non-Federql qudits. (1) Reolplents
and subreoipients that are institutions
of higher eduoation or other non-profit
organigabtions (including hospibals)
shall be subject to the aundit require-
ments contained in the Bingle Audit
Aot Amendments of 1086 (31 U.8.C, 7601~
7507) and revised OMB Ciroular A-188,
v Andits of States, Looal Governmenta,
and Non-Profit Organizetions."

() Non-profit organizations subject
to regulations in the part 200 and part

800 series of this title which recsive

awards subjeot to part 84 shall comply
with the audit requirements of revised
OMB Ciroular A-183, ‘‘Audits of States,
Looal Governrnents, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit’ organizetion is the mort-
. gagor or owner (as these terms are de-

ﬂned m the regula,tions in the part 200

24 CFR Sublille A (4-1-11 Edition)

and part 800 series) and not & related or
affilinted organization or entity,

(i1) [Reserved]

(2) State and lpos] governments shall
be subjeot to the andit requirements
oontained in the Single Audit Aot
Amendments of 1686 (31 U.8.C, 7601~
7607) and revised OMB Ciroular A-138,
HAudits of 8tates, Looal Governments,
and Non-Profit Organizations."

(3) For-profit hospitals not ocovered
by the audit provisions of revised OMB
Ciroular A-183 shall be subject to the
andit ‘requitements of the Federal
awarding agencies.

(4) Commerolal organizations shall be
subject to the audit requirements of
HUD or the prime reoiplent as incor-
porated into the award doocument,

[59 'R 47011, Sept. 18, 1694, as amended at 62
FE, 61611, Nov. 18, 1697; 76 FR 41090, July 16,
010]

§84,88 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform stendards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
projeot supported by a Federal award,
HUD shall require reoipients to observe
these standards under awards and shall
not impose additional requirements,
unless speoifioally required by Federal
statute. The recipient may use its own
property menagement standarde and
prooedurss provided 1t observes the
“provisions of paragraphs (b) through (=)
of this seotion, .

(h) Insurance coverage, Reoipien'os
shall, at & minimum, provide the sguiv-
alent insuramoe coverage for real prop-
erty and equipment soquired with Fed-
eral funds as provided to property
owned by the reciplent, Hederally-
owned property need not be insured un-
less required by the terms and condi-
-tions of the award,

(¢) Real property. HUD presoribes the
following requirements for resipients
concerning the use and dispositipn of
resl property acgquired in whole or in -
part under awerds:

(1) Title to real property shell vest in

. the recipient subjeot to the condition
that the. reoipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
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shall not encumber the property with-

" out dpproval of HUD,

(%) The vscipient shall obtain wntten
approval by HUD for the use &f real
property in other fedsrally-sponsored
projects when the reoipient determines
that the property is no longer needed
for the pwrpose of the original project.
Uss in other projects shall be limited
to those under federally-sponsored
projects (1,e., awards) or programs that

have purposes ocongistent with thors

suthorized for support by HUD,
(d) Federally-owned and ezempt prop-
erty—(1) Federally-owned property—)

Titie to- federally-owned property remains

vested in the Federal Government. Reotpi~
ents shall submit annmuelly an inven-
tory -listing of federally-owned prop-
erty in their oustody.to HUD. Upon
completion of the award or when the
property is no longer meeded, the re-
cipient shall report thé property to
HUD for further KUD utilizstion,

(i) If HUD has no further need for
the property, it shall be declared exoess
ahd reported to the CGoeneral Bervices
Administration, unless HUD has statu-
tory authority to dispose of the prop-
orty by alternative methods (e.g,, the
suthority provided by the Federal
Technology Transfer Act (16 U,8,C, 8710
(I)) to donate research squiproent to

.educational and non-profit organize-

tions in ascoordance with 1.0, 12821,
"Improving Mathematios and Sclence
Hduoation in Bupport of fhe Nabional
Hduostion Gosals,”) Appropriste .in-
structions shall be lapured to the recipi-
ent by HUD,

(2) Exempi properfy. When statutory
authority exists, HUD has the opbion
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ermment and under ocondibions HUD

.considers appropriate, Such propérty is

Yexempt property.'” Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without farther obliga-
tion $o the Federal Government,

(e) Equipment. (1) Title to eguipment
acguired by & reocipient with Federal
funds shall vest in the reoiplent, sub-
Jeot to conditions of this seotion.

(2) The recipient. shall use tl\e sguip-
ment in the’ project or program for

‘whioh it was aoguired as long as nesd-

§84.83

sd, whether or not the projeot or pro-
gram continues to be supported by Fed-
eral funds and shall not enoumbeyr the
squipment without approval of HUD, ,
When the eguipment is no longer need-
ed for the ofiginal project oy program,
the reoiplent shall use the eguipment

- In connection with its other federally-

sponsored activities, in the fojlowing
order of priority:

(i) Activities sponsored by HUD
which funded the original project; then

(i1) Aocotivities sponsored by other
Federal awarding agenofes,

(8) During the time that equipment is
nuged on the vrojest or program for

~whioh 1t was acquirsd, the reoipient

shall make it available for use on other
projects or programe if such other use
will not interfere with the work on the
project or program for which the equip-
ment was, originally scguired. First
preference for such other use shall bs
glven to other projests or prograims
sponsored by HUD that finanoed the
equipment; second preference shall be -
given to projects or programs spon-
sored by other Federal awarding agen--
cles, I the equipment is owned by the
Federal Government, use on other ao-
tivities mot sponsored by the Federal
Goverpment shall be permissible if au-
thoriged by HUD,

(4) ‘The racipient's property mansge-
ment standerds for eguipment aoguired
with Federal funds and federally-owned
equipment shall jnolude all of the fol-
lowing,

(1) Bquipment records shall ba main-
tained aocourately and shall include the
following information.

(A) A desoription of the equipment.

(B) Manufacturer's serial nonmber,
model number, Federal stock number,
national stook number, or other identi-
fication number.

(C) Source of the equipment inelud-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government,

(m)  Aoguisition date (or date re-
oeived, if the equipment was furnished
by the Federal Government) and cost.

(F) Locaption and condition of the
equipment and the date the informa~
tion was reported.

(i1) Bquipment owned by the Federal
Government shall be identified o indi-
oate Federal ownership
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(li1) A physical Inventory of equip-
ment shall be taken and the resuits
reconoiled with the equipment records
at least onoe every two years, Any dif-
ferences Detween quantities deter-
mined by the physioal {nspection and
those shown in the acoounting records
shall be investigated to determine the
cpuses of thé difference, The reoiplent
shall, in oconneotion with the inven~
vory, verify the existence, current uti-
Hzation, and oontinued need Ior the
squipment,

{v) A control system- shall be in ef-
feot to insure adegunate safeguards to
prevent loss, damage, or theft of .the
equipment. Any loss, damage, or theft
of squipment shall be investigated and
fully dooumented; if the eguipment was
owned by the Pederal Government, the
recipient shall promptly notify HUD.

(v) Adequate maintenance prosedures
shall be implemented to keep the
sguipment in good condition,

(6) BUD may reserve the right to
transfer the btitle to the Federal Gov-
ernmeont or to a third party named by
the Federal Government when such
third party is otherwise eligible under
oxisting statutes. Such transfer shall

"be subjeot to the following standards,

(1) The equipment shell be appro-
priately identified in the award or oth-
erwige made known to the recipient in
writing.

(i) HUD shall ispue disposition in-
structions within 120 oalendar days
after reoceipt of a final inventory, The
final inventory shall list nll equipment
aoguired with grant funds and feder-
ally-owned equipment, If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standerds of this
seotion, as appropriate,

(1i1) When HUD exeroises its right to
take title, the equipment shaell be sub-
jeot to the provisions for federally-
owned equipment,

() Intangible property. (1) The recipi-
ent may oopyright any work that is

- subject to copyright and was dsvel-
oped, or for which ownerghip was pur-
ohased, under an award. HUD reserves
& royalty-frae, nonexolusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
posss, and ta authorize others to do so,

24 CFR Subtilie A (4-1-11 Editlon)

(2) Recipients ars subject to applica-
ble regulations’ governing patents and
inventions, including government-wide
regulations issued by the Department
of Oommerce at 87 OFR part 401,
YRights to Inventions Made by Non-
profit Orgenivations and Small Busi-
ness Pirms Under Government Grants,
Contracts and Cooperative Agree-
ments,"

(8) Unless walved by HUD, the Fed-
era] Government has the right to para-
graphs (£)(3)(1) and (H)(8)(41) of this sec-
tion,

" (1) Obtain, reproduoce, publish or oth-
erwise use the date first produced
under an award, .

(1) Authorize others to reoceive, re-
produos, publish, or otherwise use such
date for Federal purposes,

(4) "Pitle to intangible property and
debt ingtruments aoguired under an
award or subawerd vests upon aocguisi-
tion in the reoipient, The reoipient
shall use thét property for the origi-
nally-authorized purpose,

(g) Property trust relatlonshin. Real
property, eguipment, intengible prop-
orty and debt instruments that are ac-
quired or improved with Pederal funds
shall be held in triast by the reoipient

' ag trustes for the benefioiaries of the

project or program under which the
property was aocguired or Improved,
HUD may reqguire recipients to record
liens or other appropriate noticee of
reoord to indicate that personal or real
property has besn aoguired or improved
with Federal funds and that use and
disposition oconditions epply to  the
property.

§84,84 Procurement standards.

(a) Purpose of procurement standards,
Paragraphs. (b) through (i) of this sec-
tion get forth stendards for use by re-
cipients in establishing procedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral. funds. These standards are fur-
nished to ensure thabt such materials
and services are obtained in an effec-
tive menner and in ocompliance with
the provisions of applioable Federal
statutes and executive orders, No addi-
tional prooursment standards or -re-
quirements shall be imposed by HUD
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wpon recipients, wiless specifioally re-
quired by ¥Federa) statute or exeoutive
order ox approved by OMB,

(b) Reciplent responsibilities, The
standards contained in this section do
not; relieve the reciplent of the ocon-
tractual responsibilities arising under
its contiracti(s). 'The reoipient is the re-
sponsible authority, without recourss
t0 HUD, regarding the settlement and
sebisfaction of all contraotual and ad-
ministrative issnes arising out of pro-
ourements entersd into in support of
an award or other agreement, This in-
cludes disputes, olaims, protests of
award, soproe evaluation or other mat-
ters of o contractual nature, Matbers
ooncerning violation of statnte are to
be referred to such Federal, State or
local authority as may heve proper ju-

" risdiobion,

(o) Codes of conduct. The reoipient
ghall maintain written stendards of
oconduot governing the perforrasncs of
its employees engaged in the award and
administration of oontracts, No em-
ployed, officer, or agent shall partici-
pate in the seleotion, award, or admin-
istration of a ocontract supported by
Federal funds if a real or apparent oon-
fliet of intersst would be involved.
SBuch & conflict would arise when the
employes, officer, or agent, any mem-
ber of his or her immediate family, his
or 'her partner, or an orgahization
which employs or.is about to employ
sny of the parties indioated herain, has
& finanoial or other interest in the fjxm
selected for an award, The officers, em-
ployees, and agents of the reoipient
shall neither policlt nor agcept gratu-
ities, favors, or anything of monstary
value from contraotors, or parbies o
subagreements, However, récipients
may set standards for situstions in
which the financial inferest is not sub-~
sbantial or the gift is an unsolioited
item of nominal value, The standards
of oonduot shall provide for diseipli-
nary actions to be applled for viola-
tions of such standards by officers, em-
pvloyees, or agents of the recipient,

(@) Compelition, All proourement
transactions shall be conduoted in a
mexner to provide, to the maximum
extent practiocnl, open and free com-
petition, The reoipien’o shall he alert to
organizationsl oonfliots of interest as
well as noncompetitive practices

§84.84

smong oontremom that may restriot
or eliminate competition or otherwise
restrain trade, In order to ensurs objeo-
tive contractor performance and elimi-
nate wnfalr competitive advantage,
contractors that develop or draft speoi-
fioations, reguirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluded
from competing for snch procurements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the soloitation and is most advan-
tageous to the reciplent, price, quality
and other faotors considered, The other
faotors shall inolude the bldder's or
offeror's complinnoce with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8.C. 1701u), hereafter
referred. to a8 '‘Section 3. Section 8
provider that, to the greatest extent
feasible, and consistent with existing
Federal, Stabe, and local laws, and reg-
vlations, sconomic opportunities gen-
erated by cerbain HUD financial assist-
anoe shall be directed to low- and very
low-income.persons, Solioitations shall
olearly set forth all requirements that
the bidder or offeror shall fulfill In
order for the bid or offer o be evalu-

‘ated by the recipient. Any and all bids

or offers may be rejected when it is in
the recipient’s interest to do so,

(o) Procurement procedures. (1) All re-
cipients shall esteblish written- pro-
ourement prooediures, ‘These proasdurss
shell provide for, at & minimum, that

paragraphs (e)(1)d), (e)(i) and
()(1)(ii) of this seotion apply.

(1) Reoiplents avold purchasing un-
necessary items,

(1i) Where appropriate, an analysis is
meade of lease and purchase alter-
natives to determine whioh wowld be
the most economioal and practical pro-
curement for the recipient,

(111) Solicitations for gpoods and seryv-
ioes provide for all of the following..

(A) A oclear and scourate desoription

of the teohnical requirements for the
material, product oy service 1o be pro-
oured, In competitive proourements,
such a desoription shall not contain
features whioch unduly restrict ocom-
petition..
'+ (B) Requirements which the piddex/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.
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(¢) A desoription, whenever prac-
tioable, of technical requirements in
terms of funotions to be performed or
performance required, including the
range of acoeptable charaoteristios or
minimum acoceptable standards,

(D) The specific features of ‘‘brand
name or equal’ desoriptions that bid-
ders are required to meet when such
itoms are inoluded in the solloitation,

(@) The acoeptance, to the extent
praoticable and economioally fessible,
of produots and servioss dimensioned in
the metrie system of measurement.

(F) Preference, to the extent prac-
tioable and economically fessible, for
products and servioes that conserve
natural resources and proteot the envi-
ronment and are energy efficient.

(2) Positive sfforts shall be made by
reoipients to utilize small businesses,
minority-owned flrms, and women's
business enterprises, whenever pos-
sible. Reciplents of Federal awards

shall take all of the following steps to '

further this goal.
- (1) Bnsure that small businesses, mi-
nority-owned firms, and wormen's busi-
ness enterprises arve used to the fullest
extent practicable, .
(1) Meke information on forth-
coming opportunities availeble and ar-
renge time frames for purcheses and
contraocts to enoourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's busi-

nest enterprises,
* " (ii1) Oonsider in the contract process
whether firms competing for larger
contracts Intend to suboontract with

small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) BEnconrage contraoting with oon-
sortiums of small businesses, minoxity-
owned firms and women's business en-
terprises when & contract ig too large
for one of these firms to handle individ-
ually. .

(v) Use the services and assistance, as
sppropriate, of such organizations as
the Small Business Administration and
the Department of Commeroe's Minor-
ity Business Development Ageney In
the sollcitation and "utilization of
srgll businesses, minority-owned firms

_and women's business enterprises. .

(3) The type of proouring instruments

used (e.g., fized price oontracts, cost

24 CFR Subtifle A (4-1-11 Edilion)

reimbursable contracts, purochase or-
ders, and incentive contraots) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best
interest of the program or project in- .
volved. The *‘cost-plus-a-peroentage-oi-
cost" or “'peroentage of comstruction
cost" methods of contraoting shall not
be used, : ’
(4) Contraocts shall be made only with .
responsible oontraotors who .possess

the potential ability to perform suc-

cossfully under the terms and condi-
tione of -the proposed proourement.
Consideration shall be given to such
matters as contractor integrity; oom-
pliance with public policy, including,
where applioable, Seotion 3 of the
Housing and Urban Development Aot of
1968 (12 U.8.0. 170in); record of past
performance; and financial and tech-
nical resources or acoessibllity to other
necessary resources, In ocertain oir-
oumstanoes, contracts with ocertain

parties are restricted, as set forth at 2

OFR part 2424, -

(6) Reciplents shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-

ment doouments, such af requests for

" proposals or invitations for bids, inde-

pondent cost estimates, eto., when any
of the following conditions apply.

(1) A reoipient's proourement prooce-
duxres or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110,

(1) The procurement: is expected to
exceed $100,000 or the small purchase
threghold fixed at 41 T.B.0. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solisitation,

(ii) The procurement, which is ex-
peoted to exosed the small purchese
threshold, specifies n ‘'brand name”
produot, - .

(iv) The proposed award. over the
small purchese threshold is to be
awarded to other than the apparent
low bidder under o sesled bid prooure-
ment, - . i

(v) A proposed oontract modifioation
changes the soope of & contrach or in- -
oreages the ocontract amount by more
then the amount of the small purchase
threshold, .
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(f) Cost and price analysts, Bome form
of ocost or price analysis shall bs mads
and doowmnented in the procurement
files in conneotion with every procure-
ment action, Price analysis may be ac-
-oomplished in various ways, including
the comparison of price guotations sub~
mitted, maritet prices and similar indi-
oin, together with disoounts, Jost ansl-
¥sis is the review and evaluation of
ench element of cost to determine res-
sonableness, sllooability and allow-
ability,

® Proourmnent reoords, Proourement
records and files for purclieses in ex-
cess of the small purchase threshold
shall include the following at & min-
imuam;

(1) Basis for contractor selection;

(2) Justification for lack ‘of competi-
tion when competitive bids ‘or offers
are.not obtained; and

(3) Basis for award oost or prics.

(h) Contract administration, A system
for contract administration shall be
maintained to ensure contractor con-
formance with the termms, conditions
and specifications of the ocontract and
to ensure adequate. and timely follow
up of all purchases, Reoiplenis shall
evaluate contractor performanoce and
dooument, a8 appropriate, whether oon-

tractors have met the terms, condi-

tions and specifioations of the oon-
tract. -
. Gantaact provisions, The reolpient
shall include, in addition to provisions
to define a sound and complete agres-
ment, the following provisfons in all
contraots, The followlng provisions
shall 2180 he applied to subcontracts,

(1) Contracts in excess of the small
purchass threshold shell contain oon-
tractual provisions or conditions that
allow for administrativs, contractual,
ox legal remedies in instances in whioh
8 contractor violates or breaches the
contraot terms, and provide for such
remedial actions as meay be appro-
priate,

(2) All contraots in excess of the
small purohese threshold shall contain

suitable provisions for termination by
the reoipient, including the manmer by .

which terinination shall be effected
and the basis for settlement. In' addi-
., tion, such oontraocts shall desoribe con-
ditions under which the contraot may
be terminated for default as well as

§64.84

--oonditions where the gontraot may be

terminated because of olrowmstances
beyond the control of the contractor.
(3) Bxeopbt as otherwise requived by

statute, an award that requires the .

oontracting (or subcontracting) for
construction or facility improvenents
ghall provide for the recipient to follow
its own requirements relating to bid
guarantees, performence bonds, and
payment bonds unless the construction
oontract or suboontract exocesds
$100,000. For thoss oontracts. or sub-

- gontracts exoseding $100,000, HUD may

accept the bonding polioy.and reguire-
ments of the recipient, provided HUD
has made a determination that the
Federal Govermment's interest is ade-
gnately protectad, If such a determina~
tion. hes not heen made, the minimum
requirements shall be as follows:

1) A bid guarantes from each bidder
egulvalent to five peroent of the bid
prios. The “pbid gnarantes’ shall con-
sist of o firm commitment such as a
bld bond, certifled check, or other ne-
gotiable instrument aoccompanying a
bid as assurance that the bidder shall,
upon acceptance of his hid, executs
such contractual doowments as may be
required within the time speoified,

(1) A performence bond on the part
of the contractor for 100 psercent of the
contract price, A ‘‘performance bond'
is one exeouted in connection with a
contract to pecure fulfillment of all the
contractor's obligations under such

, contract,

(ii1) A payment bond on the part of
the oontraotor for 100 percent of the
oontract prioe. A ‘‘payrment bond" is
one exeputed in connection with a con-
tract t0 assure payment as requirsd by
shatute of all Jpersons supplying labor
and materigl in the exeoution of the
work provided for in the contraot,

(lv) Where bonds are required in the
sibuations Aesoribed herein, the bonds
shell be obtained from companies hold-
ing certificates of anbhority as acoept-

.able sweties pursuant to 81 OFR payrt

228, “'Surety Companies Doing Business
with the United States,”

(4) A1l negotiated contraots (exoept
those for less than the small purchase
threshold) awsrded by recipients shall
inolude o provision to the effeot that
the reoipient, HUD, the Comptroller
Gleneral of the United States, or any of
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§84.85

their auly euthorlzed representatives,

shall have acoess to any books, doou-
ments, papers and records of the oon-
traotor which are directly pertinent to
s speoific program for the purpose of
malking audits, examinations, excerpts
and transoriptions,

(6) All oontracts, including smell pur-
ohases, awarded by reoipients and their
oontractors shell contain the proours-
ment provisions of appendix A to this
rule, as applioable. .

{60 TR 47011, Sopt, 13, 1004, as amended at 72
I'R. 713482, Dso. 27, 2007

§84.85 Reports and records,

(a) Purpose of reports and records.
Paragraphe (b) and (o) of this seotion
sot forth the prooedures for monitoring
and reporting on the recipient’s finan-
oial and program performance and the
neoessary standard reporting forms.
They also set forth record retention re-
quirements. : :

(b) Monitoring and veporting program
performance, (1) Reolpients are respon-
sible for managing and monitoring
each project, program, subaward, funo-
tion or saotivity supported by the
award, Reoclplents shell monitor sub-
awards to ensure subreoipients have
met the audit requirements as delin-
eated in §84.82(e),

(2) 'The Federal awarding agency
shall presoribe the frequency with
which the performance reports shell be
submitted, Bxoept as provided in para~
graph (b)8) of this seotion, perform-
ance reports shall not be required more
frequently than quaerterly or less fre-
guently than ammually, Annuel reports
shall be’due 80 oalendar days after the
grant year; quarterly or semi-annusl
reports shall be due 80 days after the
reporting period, The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
year awards in lHeu of these require-
ments, The final performanoe reports
are due B0 oplenidar deys afier the expi-
ration or termination of the award,

(3) If inappropifate, 2 final technioal
or performance réport ghall not be re-
quired after completion of the project,

(4) When required, performence re-
ports shall generally contain, for ench
award, brief information on each of the
following: ’

24 CFR Subtifle A (4-1~11 Edition)

(1) A comparison of aotual accom-
plishments with the goals and objec-
tives established for the "period, the
findings of the investigator, or both,
Whenever sppropriate and the ontput
of progrems or projects oan be readily
guentified, such guantitative data
should be related to cost dats for com-
putation of unit costs.

(1) Reasons why established goals
were not met, 1f appropriate, .

(6) Recipients shall not be required to
submit more than the original and two
oopies of performanoce reports.

(6) Reoipients shall immediately no-
tify HUD of developments that have a
significant impaot on the award-sup-
ported aotivities. Also, notification
shall be given in the oase.of problems,
delays, or adverae conditions which
materially impair the ability to meet
the objeotives of the award, This notifi-
cation shall inolude a statement of the
aobion taken or contemplated, and any
agsistance needed to resolve the situa-
tion,

() HUD may make site visits, as
needed.

(8) HUD shall comply with olearance
reguirements of 5 OFR part 1820 when
roguesting performanoe data from re-
oipients, : ’

(o) Retention and nooess requirements
for records, (1) This paragraph (o) sets
forth reguirements for resord retention
end acoess to records for awards to re-
oipients, Federal awarding agenocies
shall not impose any other reocord re-
toention or aoocess requirements upon
reoipients, :

(2) Financial records, supporting doc-
uments, sbabistical records, and all
other records pertinent to an award
shall be reteinefl for a period of three
years from the dete of submission of
the finel expenditure report or, for
awards thet are renewed duarterly or

‘annually, from the date of the submis-

sion of the guarterly or annuel finan-
oial report, as authorized by HUD, The
only exceptions are the following,

(1) If any litigation, claim, or audit is
started before the expiration of the 8-
year perlod, the records shall bs re-
teined until all litigation, olaims or
audit findings involving the reoords
,hals{/e' been resolved and final action
taken. ) .

488

A'ITACHMENT.......13.........

PAGE .2Y.... OF .21... pAGES




Office of the Secretary, HUD

" (i) Reocords for rea)l property and
eguipment aocguired with Federal funds
shell be retained for 8 years after final
disposition,

(iil) When records are transferrsd to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment {8 not applicable to the reciplent,

(8) Copies of original records meay he
substituted fox the original records if
authorized by HUD.

(4) HUD shall request trahsfer of cer-
tain records to its custody from recipi-
ents when it determines thet the

© reoords poseess long term retention

value, Howsver, in order fo avold dupli~
eate recordkeeping, HUD may maks ar-
rangements for recipients to retein any
records that ars continuously needed
for joiut use,

(6) HUD, the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
1y and wunrestrioted acocess o any
books, doouments, papers, or other
records of reciplents that are pertinent
tio the awards, in order to make andits,
examinations, excerpts, transoripts and
oopies of suoh documents, This right
also inoludes timely and reasonable ao-
oeps to a reocipient's personnel for the
purposs of interview and disoussion re-
lated to such documents, The rights of
acoess in this paragraph (c)(6) are not
limited to the required rebention pe-

riod, but shall last as long as records

are retained,

(6) Unless required by statube, HUD
shall not place restriotions on recipi-
ents that limit public access to the
reoords of recipients that ars perbinent
to an award, except when HUD ocan
demonstrate that such records shall be
"kept confidential and would have been
exempted from disolosure pursuant to
the Freedom of  Information Aot (5
U.8.0, 662) if the records had belonged
tio HUD,

§84.86 Termination and enforcement,

(a) Termination. (1) Awards may be
terminated In whole or in part only if
pavagraphs  (a)(1)(1), (), or
(a)(1)(1il) of this rection apply.

(1) By HUD, if a reoipient materially
fails to oomp]y with the terms and con-
ditions of an award,

§84.86

(ii) By HUD with the consent of tHe
recipient, in which cage the two parties
shall agree upon the termination con-
ditiong, including the effective date
and, in the oase of partial termination,
the portion to be terminated, .

(i11) By the reoipient upon sending to
HUD written notification setting forth,
the reasons for such temmination, the
effective date, and, in the oase of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the oase of partial termination that
the reduoced or modified porfion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its entivety
under either paragraphs ‘(a)(1){) or
(a)(1)(11) of this seotion,

(2) If oosts are allowed under an

award, the responsibllities of the re- -

ocipient referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, ehall be considered in the
termination of the award, and provi-
sion shall be meade for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate,

(8) I costs are allowed, the cost prin-
oiples in §84,27 apply, even though the
award was made on a lumap-sum basis,
‘Alternatively, a terminetion setble-
ment mey be reached by prorating the
grant amount against the peroentage
of complétion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
equitable settlement to both parties,

(b) Enforcement—(1) Remedies for non-
compliance, If e rsolpient materially
1ails to comply with the terms and con-
ditions of an awerd, whether stated in
o Federal statutse, regulation, assur-
ancs, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions ountlined in
§84.14, take one or more of the fol-
lowing actions, as appropriate in the
ciroumstances.

(1) Temporavily withhold oash bpay-
ments pending correction of the defi-
olency by the recipient or more severe
enforceiment action by HUD,

(1) Wholly or partly suspend or ter-
minate the ourrent award,

(111) withhold further awards for the
project or program, :

(iv) Talke other remedies that may be
legally available.
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§84.87

. {2) Hearings and appeals, In teking an
enforcement: aotion, HUD shall provide
the recipient an opportunity for hear-
ing, appenl, or other administrative
procesding to which the recipient is en~
titled under any statute or regulation
applicable to the action Involved,

(8) Dffeots ‘of suspension’ and teymi-
nation, Costs of a reciplent resulting
from obligations inourred by the re-
cipient during o suspension or after
termination of an award ars not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsenuently, Other recipi-
ent costs daring suspension or.afber
termination which are neoessary and
not reasonably avoidable are allowable
if paragraphs (b}8)(1) and (b)(3)(1) of
this seotion apply.

(1) The costs result from obligabions ~

which were properly inourred by the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of 16, and in the oase of a ter-
minstion, are noncanosllable,

(11) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-~
ing period in which the termination
takes effect, .

(4) Relotionship o dsbarment and sus-
pension, -The enforcement remedies
identified in this seotion, inocluding
suspension and termination, do not
praclude a recipient from being subject
to debarment and suspénsion under
HUD's regulations at 2 OFR part 2424
{500 §84,13),

(50 FR 47011, Sept, 13, 1894, a5 amended at 72
PR 713462, Deo, 21, 2007)

$84.87 Closeout - procedures, subse-
quent adjustménts and continuing
responsibilities.

(a) Closeout procedures. (1) Reoipients
shall submit, within 90 celendar days
after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when reguested by
the reoipient.

(2) The reoipient shall account for
any real and personal property aoc-
quired with Federal funds or reoeived
from the Federal Government in ao-
oordance with §§84.83(b) through (g).

24 CFR Sublitle A (4-1~11 Edition)

(b) Subseguent adfusiments and con-
tnuing responsibilities, (1) The oloseout
of an award does not affect any of the
following: - :

(1) Audit requirements in § 84,26,

(1i) Property management reguire-
ments in §§64.03(b) through (g).

53%13 Reoords retention as required in

(2) After closeout of en daward, a rela~
tionship oreated under an sward may
be modified or ended in whole or in
part with the comsent of HUD and the
reolplent, provided the reéponsibilities
of the reciplent are considered and pro-
visions mede for continuing respon-
sibilities of the- recipient, as appro-
priate,

APPENDIX. A TO PART 84-—0UONTRAOT
PROVISIONS

All contraots, awarded by a recipient in-
cluding small purchases, shall contein the
following pravisions as applicable:

1. Equel Employment Opportunfly—All con-

‘traots shall oonbain a provision requiring

oomplinnoe with 1,0, 11248, ‘Bgnal BEmploy-
raent Opportunity,” as amended by 5.0,
11876, ‘‘Amending Hxeoutive Order 11246 Re-
lating to Egual Dmployment Opportunity,'
and as supplemented by regulations at 41
OFR part €0, “Office of Federal Uontract
Ooumplience Programs, Hgual Fmployment
Opportunity, Department of Labor,"

2. Copeland "Anii-Itiokbaok' Aot (16 U.S.C.
874 and 40 U.S,0, 2760)—All oontracts and sub-
gronts in excess of $2000 for construotion or
ropeir awarded by reoipients and subrecipi-
snts shall include a provision for compliance
with the Oopsland “Anti-Kiokbaok" Aot (18
U.B.0, 874), as supplementsd by Department
of Labor regulations (30 OFR part 8, '‘Con-
tractors and Buboontractors on Publioc Build-
ing or Pnublic Work IMnanced in Whole or in
Part by Loans or Grants from the United
States™). The Aob provides that eaoh oom-
traotor or subreoipient shall be prohibited
from induolng, by eny means, any person
employed in the construotion, completion, or
repair of public work, to glve up any part of
the compensation to which he is otherwise
entitled, Theé rsoipient shall report all sus-
peoted or reported violations to XUD. *

. 8. Davis-Bacon. Adt, as amended (40 U.S.G.
276a to a-7)—When required by Federal pro-
gram legisiation, ell construction contraots
awarded by the recipients and pubreoipients
of more than $2000 shsll juclude & provision
for compliance with the Davis-Bacon Aot (40
V.8.0, 276s to a-7) and as supplomented by
Deparbtment of Labor regulations (20 OFR
part b, “Liabor Stendards Provisions Appliof-
ble to Contraocts (overning Federally Fi-
nanced end Assisted Oonstruction’), Under
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this Aot, contraotors shall be reguired to pay
wages to laborers and meochanfos abt a rate
nob less than the minimum weges speoified
in a wage determinetion made by the Seo-
retary. of Labor. In addition, contractors
shall be reguired to pay wages not less than
onoe a weelk; The reoipient shall place a copy
of the ourrent prevailing wage determination
ispned by the Department of Labbr in sach
polioitation and the award of a contract shall
be oonditioned upon the aoceptanoe of the
wage determination. The reocipienti shall re-
porty el suspeoted or reported violations to

UD,

4, Coniract-Work Hours and Safely Standards
Act (40 U.8.0, 327 through 333)—Where appli-
onble, al} nontracts awarded by reoipients in

- exoess of $2000 for oonstruotion contracts and

in exoess of $2500 for other oontraots that lu-
volve the employment of mechanios or labor-
ers shall inolude -a provision for complianoce
with Seotlons 102 apnd 107 of the Oontracth
Work Hours rnd Bafsty Standards Aot (40
U.8.0. 827-838), rs supplemented by -Depart-
ment of Labor regulations (20 OFR part b).
Under Seokfon 102 of the Aot, each oon-
tractor shall be reguired to pompute the
wages of every mechanio and laborer on the
bagls of a standard workweek of 40 hours,
Work in exoess of the standard workwesk is
permissible provided that the worlker Is som-
pensatef ab & rate of not less than 1% times
the basio rabe of pry for all hours workdd in
exoeshs of 40 hours in the workweek, SBeotion
107 of the Act is applicable to' construction
work aend provides that no laborer or me-
ohanio -shall be reguired to work in su-
roundjnge or under Wworking oonditions
whioh are unsanitary, hezardous or Gan-
gerous, Thesp raguirements do not apply to
the purohases of supplies or materials or ar-
tioles ordinarily available on the open mar-
kat, or contraots for tra.nsporhation or trans»
mission of inteliigence,

' &. Rights tb Invehlfons Made Under a Oon-
tract or Agreement—Oontracts or agreements
for the performance of experimental, devel-
opmental, or yesearch work shal) provide foy
the Yrights of the Federal Government and
the reoiplent in any resulbing invention in
pooordance with 87 OFR part 401, *'Rights to
Inventions Made by Nonprofit Orvganizations
and Smel) Business Pirms Under, Govern-
ment Granbs, Oonbraots snd Oooperative
Agrsements,” andl any implementing regula~
tions issned by HUD,

8, Clean Alr Aot (42 U.8.C, 7407 et sag.) and
the Pederal Water Polluifon Conirol Aet (33
U.S.C, 1261 et seq.), as smended—Oontracts
and subgrants of amownts i exeess of
$100,000 shall oontain a provision that re-
quireg the reoipient to agres to comply with
all applicable standards, orders of, regula-
tions isyued puvsusnt to the Clean Air Aot

(42 U,8.0, 7401 ef s6q.) and the Federal Water -

Pollution Uontrol. Aot as amended (33 U.8.C,
1261 et seg.). Violatlobs shall be reported to

PL 85

HUD and the Regional Office of the Buviron-
menti) Protection Agenoy (IPA),

7, Byrd Anti-Lobbying Amendment (31 U.8.C,
1352)—0Oontraotors who apply or bid for an
award of $100,000 or more ghall file the re-
qnired ‘certifiontion, Baoh tiex oertifies to
the tier above that it will not and has not
used Federa) appropristed funds to pay any
person or organization for infinencing or at-
tompting to influencs an officer or employes
of any agonoy, o member of Oongress, offioex
or empoyes of Oongress, or &n employes of &
member of Oongress in oonnestion with ob-
taining any Federal contrach, grant or eny
other awerd coversd by 81 U.S,0. 1362, Hach
tier shall also disclose any lobbying with
non-Federal funds that takes place in ocon-
neotjon with obtaining any Federal award,
Suoch disolosures are forwarded from tier to
bler up to the reoipient.

{69 FR 47011, Bept. 13, 1094, as amended at 72
FR 73468, Deo, 27, 2007

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpait A—General
Beo, .
86,1 Purpose anad scope of this part.
86,2 Booye of sabpart,
86,8 Dsfinitions,
85.4 Applicebility,
85.6b Mffeot on other issnances, .
Bh.6 Additions aid exceptions.

Subpart B—Pre-Award Requirements

86,10 IPorms for applying for grants.

86,11 State plans,

06,12 Bpeocial grant or subgrant ooudibions
for*high-rislk’" grantees,

Subpart C—pPosi-Award Requirements

TINANOIAL, ADMINISTRATION

B5.20 Btanderds for financial management
systems,

86,21 Payment.

85.23 Allowable cosbs,

86,23 Period of avellability of funds.

85,24 Matohing or cost sharing.

86,20 Program income,

86.26 Non-Pederal audib, '

OHANGEB PROPERTY, AND SUBAWARDS

86.80 Oha.nges

86.81 Real property.
86,32 Bguipment.
‘85,88  Supplies,
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Pl. 230

8, Indireot cost allooations not uping rates,
Tn oprbain situntione, n governmental unit,
beoause of the nature of its awards, may be
required to develop a ocosbt allosation plan
that distributes indireot (and, in some oases,
direot) ooabs to the spsoifie funding sonross.
In these onses, a nerrabive opst allocation
mpethodology ehould be developed, doou-
monted, maintained for audit, or submibted,
a8 appropriate, to tl\e ocognigant agenoy for
review, negotiation, ‘and approval,

4. Appeals. If a dispubs ariges in a negotia-
tion of an indireot oost rate (or other rate)
between the cognizant agenoy and the gov-
ernmental nit, the dispute shal) be resolved
in acoordance with the appenls progedures of
the cognisant agenoy,

5. Oolleotion of unellowable costs end erro~
neous pryments, Costs speoifically identified
as unallowable and ochergsd to Federal
awards either direotly or indirestly will be
refunded (inoluding Interest chargeabls in
acoordance with applicable Federal agenoy
regnlations),

6,.OMB nspistanoe, To the extent that prob-
lems are enoountered among the Federal

,egenoles and/or povernmental units in ocon-
neotfon with the negotintion and approval
process, OMB will lend aspistence, as re-
quired, to resoive suoh problems in & timely
mamnes,

PARTS 226~229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep,
. 280,6 Purpose,

280,10 BSaope,

230.26 Poloy,

280,20 Applicability,

230.26 Definitions

280,80 OMB responsibilities,

230,86 Yederal agency responsibilities,

230.40 Toffeotive date of ochanges. |
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2 CFR Ch. Ii (1-1-09 Edltion)

§280,6 Purposs,

This pert establishes principles fox
determining costs of grants, contraots
and other agreements with non—proi‘it
organigations, - -

§280.10 Soope.

(a) This part does not apply to col-
leges and wnlversities which are cov-
ered by 2 OFR part 220 Uost Prinociples
for Hdnoational Institutions (OMB Cir-
onlar A-31); State, looal, and federally-
recognized Indian tribal governments
which are oovered by 2 OFR part 226
Oost Principles for Stats, Loocal, and
Indian Tribal Goveriiments (OMB Olr-
onler A-8Y7); or hospitals.

() The prinoiples des) with the pub-
ject of cost determination, snd meke
no ettempt to identily the oir-
onmsteances or dictate the extent of
agency and non-profit organizdation
participation in the finaneing of a par-
tioular project, Provision for profit or
othier Inorement ahove cost 18 outside
the geope of this part,

§280,15 Policy.

The principles .are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
strioted or prohibited by law. The prin-
ciples do not attempt to presoribe the
extont of coet sharing or matching on
grants, contraocts, or other agresments.
However, such oost sharing or matoh-
ing shall not be accomplished through
arbitrary Hmitations on individual
cost elements by Pederal agenoies.

§280.20 Applicability,

(a) Thess prinociples shall be used by
a1l Federal agenocies in datermining the
cosbs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contraocts, and other contraots in which
costs are used in pricing, administra~
tion, or sebtlement, All of thess instru-
ments are hersafter referred to as
aweards, The prinoiples do not apply to
awards uhder which an organization is
not reguired to account to the Federal
Governmment for aotual oosts incurred,

(b) All cost reimbursement sub-
awards (subgrants, suboontracts, etc.)
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are subject to those Federal cost prin-
oiples applicable to the partiowlar or-
ganization ooncerned, 'Thus, If a

subaward is to e non-profit orgeniza- -

tion, this part shell apply; if a
subaward s to & commeroial organiza-
tion, the cost prinoiples applicable to
commeroial conoerns shall apply; if a
eubaward is t0 8 college or university,
-2 OPR part 220 shall apply; If &
subaward is to & State, looal, or feder-
slly-recognized Indian tribal govern-
ment, 2 CFR par 226 shall apply.

(c) Bxolusion of some non-profit or-
ganizations, Sorme non-~profit organize-
tions, because of their size and neture
of operations, can be considered 1o be
similar to oommerocie)l oconcerne for
purpose of applicability of cost prin-
olples, Such non-profit organizations
shall operate under Federal cost prin-
oiples applicable to commercial con-
cerus. A listing of these organizations
is contained in Appendix O to this part,
Other organizations may be added from
time to time,

§280.25 Definitions,

(a) Non-profit organization means
any corporabion, trust, assoolation, co-
operative, or other organization whioh;

(1) Is operated primarily for sei-
entific, eduocational, sérvice, ohari-
table, 'or-similar purposes in the public
 interest;

(2) I8 not org‘anized primarily for
profit; and

(8) Uses its net prooseds to maintain,
improve, and/or expand its operations.
For this purpose, the term ‘‘non-profit
organization" excludes oolleges and
univereities; hospitals; State,
_and federally-recognized Indian tribael
governments; and those non-profit or-
ganigations which are excluded from
ooverage of this part in accordance
with §230.20(0).

(b) Prior approval meane seouring the
awarding agenoy's permission in ad-
vance to inour oost for those items
thet are designeted as requiring prior
approval by the part and its Appen-
dices, Generally this permission will be
in writing, Where an item of ocost re-
quiring prior spproval is specified in
the budget of an award, approval of the
budget constitutes approvel of that
cost,

local,-

§230.50

§280.80 OMB responsibilities.

OMB may grant exceptions to the ra-
quirements of this part when permis-
sible under existing law. Howsver, in
the interest of achieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual cir-
cumstanoes.

§ 280,356 ‘Yederal agenocy responsibll-
ities,

The head of each Pederal agenocy that
awards and administers grantg . and
agreements subject to this part is re-
spongible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable funotions spesi-
fied in the appendices to this part.

§280.40 Effective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementation
shall be phased in by inoorporating the
provisions into new awards made after
the start of the organization's next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zedlon and the cognizant Federal agen-
oy agree, Harlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual

* pgresment between an organization

emd the oognizant Federal agenoy. .

$280.46 Relationship  to
issuance,

(a) The guidance in this part pre-
viously was issned as OMB Ciroular A-
122, Appendix A to this part conteins
the guidance that was in Attachment A
(general principles) to the OMB cir-
cular; Appendix B oontains the guid-
anoce that was in Attachment B (Be-
lected items of cost) to the OMB oir-
cular; and Appendix C contains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Circular) to the OMB oiroular,

(b) Historioally, OMB Ciroular A-122

. previous

supersedod oost principles issued by in-

dividual agencies for non-proflt organi-
zations,
§280.50 Information contact,

Furbher information ooncerning this
part may be obtained by contacting the
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Office of Fedei‘al Finanoial Manage-
ment, OMB, Washington, DO 20608,
telephone (202) 3058098,

APPENDIX A TO PART 280—GENBRAL
PRINOIPLES

GENERAL PRINCIPLTS
PABLIT OF CONTENTS

A, Basio Oonsiderations
1. Qomposition of tota) costs
2, Faotors effenting allowability of oosts
8, Reasonable oosts
4, Allooable 008tR
6. Applioable ovedits
6, Advanoce inderstandinge
%, Oonditions] exemptions
B, Direot Ooats
O, Indirsot Oosts .
D, Allooastion of Indirect Costs and Deter-
mination of Indirect Oost Rates
1. General ‘
2. Simplified allooation method
8, Multiple allooation base method
4, Direot allooation method
b, Spsoial Indiract cosb rates
B. Negotintion and Approval of Indireot Cost
Rates
1, Definitions
2. Negotiation and approval of rates

Gmmmfm PRINOIPLES
A. Basie Considerations

1, Composition of total oosts, The total
oost of an award is the stun of the allowabls
direot and allooable indirect ocosts less any
applioable oredits,

2. Faotors affeoting allowabiliby of costs.
To be allowable under an award, costs must
meeb the following general oxiteris;

8. Be veasonable for the performence of the -

award and he allonable theroto under these
prinoiples.

b, Oonform to any limitetions or exelu-
slong et forth in these prinoiples or in the
awerd as tio types or amount of oost items,

o, Be oonslstent with polioles and proos-
dures that apply nniformly to both federally-
financed and other activities of the organiza-
tlon,

d. Be sooorded consintent treatment,

6. Be determined in acoordance with gen-
erally eooounting  prinoiples
(GAAP).

{. Not be nocluded as a cosk or used to meet
00Bt sharing or matohing. reguirements of
any other federally-financed program in ei-
ther the owrrent or a prioy pm‘lod

g. Bb adequately dooumented. .

nooepbed

8. Redsonable costs, A .oost i raaeoua.ble u,'

in its nat\wre oy amounnt, it doés ot exveed
that whioh would be inourred by a prudent
person under the ofroumstances pravelling atb
the time the deciston was made to inowr the

2 CFR Ch, Il (1-1-09 Edition)

oosts, The guostion of the reasonabloness of ~
specific costs must be sorntinized with par-

tHoular care i opnneoction with organizations
or separate Qivisions thereof which receive
the preponderanae of thelr support from
awards made by Tederal agonoies, In deter-
mining the reasonrbleness ol 8 given cosb,
ooxnsideration shall be given to;

28, Whather the cost is of & type generally
reoognized as ordinary and neoesgary for the
operation of the oxganization or bha poxform-
anoo of the award,

b. The restraints or 1eqmremants imposed
by suoh factors as generally aocepted sound
business prantices, arme length bargaining,
Federsl and State laws and regulations, and
terms and conditions of the awara,

©. Whether'the indlviduals conoerned acted
with prudence in the oironmstences, consid-
ering thelr responsibilities to the organiza-
tion, its members, employees, and oclients,
the publio at large, and the Federal Govern-
ment.

d. Significant deviations from the estab-
lished praotices of the organigation which
may unjustifiebly inorease the award oosts,

4, Alloocable costs, a, A oost 18 allooable to
a partionlar oost objeotive, such as a grant,
contract, projeot, ssrvioe, or other activity,
in ascoordance with the relative benefits re-
oeived, A oostis alloceble to a Pederal award
if 1% 18 troated obneistently with other costs
inourred for the seme purposs In like oir-
oumstanoes and if it: .

(1) Is fnourred peoifionlly for the award.

(2) Bonefits both the award and other work
and osn be distributed in reasonable propor-
tion to the benefits reoeived, or

() Is nsoensary to the overall operation of
the organieation, slthough a diveot relation-
ship to any parbiou]ar cost objeotive ornnot
be shown,

b. Any oost allocable to a parbioulay awa.rd
oy other cost objeotive under these principles
mey not be ghifted to other Mederal ewards
to overcome funding deficienocies, or to avoid
vestriotions imposed by law or by the terms:
of the award.

b, Applicakle oredits. A, 'I‘he torm applich-
Dle oredits refers to those reosipts, oy reduno-
tion of expenditures which operats to ofiset
or rednoe expsnse jtems that are allooable o
awards ag direot or indiveot aosts, Typioal
axemples of such transaobions are: Purchase
discounts, rebates oy allowanoes, recoveriss

.ot indernities on Josses, insurance refunds,

and adjustments of overpayments or eyro-
neous ahayges, To the extent thet such ored-
its acorning or received by the organization
relate to allowable oost, they shall be ored-
ited to the Fedsral Goveinment either as a
oot reduotion or' oash réfund, af APpPro-
priate,

b, In some msmnoes, the amounts received

‘from the Fedsral Govertment to finanos or~

ganizational aotivities or service operations
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should be treated as applioable oredits. Bpe-
oiffonlly, the conoept of netting suoh credit
jtems against related expenditures should be
applied by the organization in determining
the rates or amountg to be oharged to Fed-
oral awards for services renderesd whenever
tho faocilities or other resources used in pro-
viding suoh services hnve heen Iinanced di-
reotly, in whole or in part, by Federal funds,

o, Por rules oovering program inoome (i.e,,
grots inocome errned from federally-sup-
porbed dobivities) see §216.24 of 2 OFR part
216 Uniform Administrative Reguirements
for Grants and Agresments with Institutions
of Higher Hducation, Hospitnals, and Other
ﬁ%?-rroﬂt Organizations (OMB Olroular A-
6. Advanoe understandings, Under any
given award, the reasonablensss and
sllocability of certain {tems of costs may be
diffionls to determine, This is partioularly
true in conneotion with organizations that
reoeive & preponderance of their support
from Federal agenoies, In order to avoid sub-
ssquent disallowanocs or dispute baged on
unreasonableness or nonallopability, it is
often desirable to sesk & written agrsement
with the cognizant or awarding agency in ad-
vanos of the inourrence of speoial or unusual
oosbs, The absence of an advance agreement
on any element of copt will not, in itself, af-
foob the reasonableneas or a,llooabillw of
that element.

7. Conditional exemptions, a, OMB author-
jzen oonditional exemption from OMB admin-
istrative reguirements and oost prineciples
for oertain Pederal programs with statu-
torlly-anthorized oonsoldated planning and
oonsolidated administrative funding, that
are identified by & IFederal agenoy and ep-
proved by the head of the Bxeoutive depart-
ment or establishment, A Federal sgenoy
shal) oonsult with OMB during its oonsidey-
ation of whether to grant suoch an exemption,

b, To promote effiolency in State and loonl
program administration, when ¥ederal non-
entitlement programs with common pur-
poses have speoific statutorily-authorized
oconsolidated planning and consolidated ad-
ministrative funding and where most of the
Biate agenoy’s resouross come from non-
Federal sources, Federal agenoles may ex-
smpt these covered Btate-administered, non-
entitlement grant programs from ocertain

OMB grants management reguirements. The .

exemptions would be from all but the
allooability of costs provisions of Appendix
A, subseotion C.e, of 2 OFR parb 285 (OMB
Ciroular A-87); Appsndix A, Beotion 0.4, of 2
OFR part 220 (OMB Ojroulaxr A-31); Beotion
A4, of this appendix; and from all of the ad-
ministrative requirements provisions of 2
OFR part 216 (OMB Oiroular A-110) and the
agencles’ grants mavagement common rule,
-0, When a Federal agenoy provides this
flexibility, as a prerequisite. to a Btate’'s ex-
eroising thie option, s State must adopt its
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own wyltten fisoal and administrative re-
guirements for expending and ascounting for
all funds, which ave consistent with the pro-
visions of 2 UFR part 326 (OMB Ofroular A~
87), and extend suoh polioies to all subrecipi-
ents, These fisoal and administrative re-
quiremients muat be suffiolently epecific to
ensure that; Punds me used in complianocs
with all applioable Federal statutory gnd
rogulntory provisions, oosts are reasonable
and necessary for operating these programs,
and funds are not to be weed for general ex-
penses veguired to onrry out obther respon-
sibilitien of o Btate orits subreoiplents,

B, Diract Conts

1, Direot costs are those thab onn be identi-
fied speoifioally with a partioular final oost
objeotive, i.e., 2 partioular award, project,
servios, or other direot aotivity of an organi-
zabion, However, a cosb may not be assigned
t0 an awerd a8 a direot cost if any other oost
inourred for the same purpose, in like oir-
cumstancs, hag.been allooated to an award
o8 ap indireot oost, Costs 1dentified speoifi-
onlly with awards are direot ocosts of the
swards and are to be assigned direatly there-
to, Oosts identified speoifically with other
final oost objectives of the oxganization are
dirpot costs of those cost abjeotives and are
not to be essigned to other awards direotly
or indireotly.

2, Any direot cost of a minor amount may
be trented as an indireob cost for reasons of
praoctioality where the acoounting treatment
for such oost ip consistently &Dplied to - all
finpl oot objeotives,

8. The oost of certain aotivities are not al-
lowable as charges to Iederal awards (ses,
for exemple, fundraising costs in paragraph
17 of Appendix B to this part), However, even
though these costs are unallowable for pur-
poses of computing charges to Federal
awards, they nonetheless must be trented as
direct oosts for purposes of detexmining indi-
reot oost rates and bs ellooated thelr share
of the organization's indirect ocosts if they
reypresent aotivities which inelude the sala-
ries of personnel, oocupy spaocs, and benefit
from the organivation's indireot oosts,

4. The oosts of aotivitles performed pri-
maerily as & service to members, olients, or
the general publioc when signifivant and neo-
essary to the organiation’s mission must be
trented as direot costs whether or not allow-
able and be allooabed an eguitable share of
indireot oosts, Some examples of these types
of potivities inolude; R

e. Maintenanpe of membership rolls, sub-
nioriptlons. publioations, and rala.ted funo-
tions

b, Providing services and information to
members, legislative or administiative bod-
ies, or the publio,

6. Promotion, lobbhying, and obhar forms of
publio relations,
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d. Meetings and conferenoces exospt those
held to conduot the general admmietmtdon
of the organizntion,

o, Mainteuanoce, protsotion, and Invest-
ment of spsojal funds not used in operation
of the oyganization,

1. Administration of group benefits on be-
helf of members or ollents, inolnding life and

~hospital insurence, annuity or retirement
Dlans, finanoial aid, eto,

0. Indireot Costs

1, Indirect oosts are those that have Leen
inouryed for coramon or joint objectives ang
onmnot be rendily identified with a par-
tioulsr final oost objeotive, Diract cost of
minor amounts may be treated as indireot
oosts under the oonditions dssoribed in sub-
paragraph B2 of this appendix, After direct:
oosts bave been-determined and assigned di-
reotly to awards or other work as appro-
priate, indirect oosts ars those remaining to
be alloonted to benefiting cost objeobives. A
608t may not bs allooatsd to an award es An
indireot cost if any other oost inowryed for
the same purpose, in like oiroumstances, has
besn assigned to an award as & dlrect cost,

2. Beosuse of the diverse chsracteristics
and ascounting practioes of non-profit orga-
nizations, It is not possible to speoify the
types of cost whioh may be olassified as indi-
raob cost in all situptions, However, typioal
oxamples of iudirect cost for maby non-prof-
it organizations may include depreciation or
usp allowanoes on buildings and eguipment,
the costs ‘of operating snd maintalnivg fa-
ollities, and general administration and gen-
eral expsnses, suoh as the salaries and ex-
ponses of exeputive offioers, personmel ad-
ministration, and acoounting,

" 8, Indireot oonts shall be olassified within
two broad oategories: "Facilities" and “Ad-
ministration.” *Pacilities! is defined as de-
precigtion and use allowanoces on buildings,
eqnipment and oapitsl improvement, inter-
e8b on debt assoolabed with oextain buildings,
eyuipment and ompftal improvements, and
operations and maintenance exponses. “Ad-
ministration” is defined as general adminis-
tration and geneyal expenses such as the di-
rector's office, acocounting, personnel, library
exponses and all other types of expenditures
nob listed speoifioally under one of ths sub-
ontegories of "Facilities" (including oross al-
Jooations from other pools, where applica-
ble).'See indirect cost rate veporting reguire-
ments in subparagraphs D.2.6 sud D8 of
this appendix,

D, Allooation of Indirest Costs and
Dabemﬁnubion of Indireot Cosb Rates

1, General, a, Where & non-profit organizcs-
tion hes only .one major funotion, or where
all its major fonotions benefit from its indl-
root oosts to approximately the same degres,
the nllocation of indireot costs and the com-

2 CFR Ch. Il (1-1-09 Edition)-

putation of an indirect cost rate may he ac-"
oomplishel through simplified allocation

prooedures, as desoribed m subparagraph D.2

of this appendix,

b, Whers an organization has several major
funotions which benefit from its Indirect
dosts in varying degrees, alloontjon of indi-
reot, oosts may require the acoumulation of |
suoh oosts into peparate ount groupings
which then ars allocatend individually to ben-
efiting funotions by means of & base which
best measures the relative Gegree of benefit,
The indirect costs alloosted to ench funotion
aro then distbibuted to individua) pwerds and
other aobtivities inoluded in that funotion by
menns of an indireot cost Yate(s).

¢, The determination of what econstitutes
an organigation's mejor funotions will de-
pond on its purpose in heing; the bypes of
pervices it renders to the public, its olients,
and its members; and the amount of effort it
devotes to such nobivities as fundraising,
%ublio informetion and membership activi-

e8,

d. Speoific methods for allooating indirect
oosts and computing indirept ocost rates
along with the conditions wnder which each
method shonld be used are described in sub-
paragrephs D2 through b of this appendix,

6. The base period for the allocation of in-

-direct costs ie the period in whioh guch costs
. are inomred and acoumulated for alloostion
* to work performed in that psriod, The base

period normelly should coinoide with the or-
ganization's fisonl year bub, in.any event,
shall be po selected as to avold Inequitiss in
the allocation of the costs,

2. Simplified allocation mebhod. a, Where
an organization's major funotions bensfit

*from 1ts Indirect copts to approximately the

snme degres, the allooation of Indirect costs
may be acoomplished by separating the orga-
nization's total costs for the base period as
sither.direct or indireot, and dividing the
total allowable indireot costs (net of applioa-.
ble oredits) by an eguitable distribution
base. The result of this prooess is an indireot
oot xate which s used to distribute indiveot
oosts to Individual awerds. The rate should -
be expresssil as the peroentage whioh the
tota) amount of allowable indiveot oosts
bears to the base selected, This method
should alse bs used whers an organization
ies only one major fanotion enoompassivg 8
number of individual projects or nobtivities, .
and may bs used whers the level of Federal
awaxds to an organivation is relatively
small,

n. Both the dlveot costs and the indirect
oosts ghall exoluds capital expenditures and
unallowable oosts, ' Howover, unallgwahble
oosts whioch represent antivities must be in-
tluded in the direst opBts under the oondi-
tions desoribed fn snbpamgraph B.3 of this
appendix,

6. The distribution base may be totnl ai-
reot ocosts (exoluding oapital expenditures
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and other distorting itéms, such as major .

suboontracts or subgrants), direot melaries
and wages, or other base whioh results in an
equitable distribution, The distribution hase
Bhall penerally exclude perticipant support
oosts as defined In paragraph 82 of Appendix

B, .

d, Dxocopt where & speojal rate{s) iB re-
guired in agoordence with subparagraph § of
this appendix, the indireot oost rate devel-
oped under the above prinoiples i3 applioable
to al) awards at the ovganization, If a speoial
rate(s) is required, appropriate modifications
shall be made in order t.o develop the speolal
rate(s),

e, Ffor ah organjzation that reoeives more
than $10 million 4n Federal funding of dirsot
costs in o fisoal yeny, & brealtout of the indi-
reot cost component into two. broad oat-
egories, IMaoilities and Administration es de-
fined in subparagraph 0.3 of this appendix, is
required, The reto in enoh oase shall be stat-
ed as the percentage which the amount of
the partiowlar indireot oost oategoxy (e,
TFaoilities or Administration) is of the dis-
tribution base-identified with thet category.

8. Multiple allocation base method,

a, General, Where an organization’s indi-
rect oosts benefit its major funotions 1n
varying degrees, indireot oosts shall be acon-
mulated into separate cost groupings, as de-

soribed in subparagraph D.8.b of this appen--

dix, Each grouping shall thon bo alloocated

"individually to Dbenefiting  funotions by
meane of s base whioh hest measures the rel-
atlve benefits, The defanlt allooation bases
by oost pool are deporibed in subparagraph
D.3.0 of this appendix,

b. Identifiontion of fndireot costs, Cost
groupings shell be established so as to per-
mit the allooation of each grouping on the
besis of benefits provided to the major funo-
tions, Bach grouping shull nonstitute a pool
of expenses thabt are of lMke character in
terms of funotions they benefit and in terms
of the allocation base which best measures
the relative bonefits provided to each funo-
tion, The gronpings are olassified within the
two broad ocategories! “Faoilities’ and-*'Ad-
minietration,” as desoribed in subparagraph
0.3 of this appendix, The indirect cost pools
are defined as follows!

(1) Depresiation and use allowanoces, The
axpsngss under this heading are the portion
of the oosts of the- organivation's bulldngs,

capita) improvements to land and buildings, -

and equipment whioch are computed in ao-
ooxdanoe with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
ances"),

(2) Intervest, Interest on debt assooiated
with oertadn bujldings, eguipment and oap-
ital improvements are computed in agoord-
anoe with paragraph 23 of Appendix B to this
© parb ("‘Interest’),

(3) Operation and maintenance expbABes,
‘Ifhe oxpensea under this heading aye those

Pl 230, App. A

that have been inourred for the administra-
tion, operation, maintenance, preservation,
and protection of the organization's physional
plant, They inolude expensss normally in-
ourrad for suoh items asl Janitoria) and ngils
1ty servioes; repairs and ordinary or normal
alterations of buildings, furniture and eguip-
ment; oave of grounds; maintenanos and oy-
erntion of bulldings and other plant faoili-
ties! seouriby; earthquake and disaster pre-
peredness; environrents) safety; hasardous
waste disposal; property, Mability and other
insursnoe rolating to property: spnoec and

" onpital leasing} faollity planning and man- -

ngemont; and, central receiving. ‘The oper-
ation and maintenance expenses ostegory
shall also inolude it5 allooable share of
Iringre benefit costs, depreociation and ues al-
lowanoes, and interest oosts,

(4) General adminiptration and general ex-
penses, (a) The expenees under thie heading
are those that have been inowrred for the
overall poneral exeontive and adminigtrative
offices of the organlzation and other ex-
ponses of a general nature which do not re-
late solely to any major funotion of the orga-
nigzation, This category shell also include its
allocable share of frings benefit oosts, oper-
ation and meintenancs expensse, depreviation
and nse allowanoces, and interest costs, Hx-
amples of this cetegory inolude oentral of-
fices, suoh as the direotor's office, the office
of finsnos, business eervices, budget and
planning, personusl, safety and risk manage-
men$, geneoral counsel, mensgement infor-
mntion systems, and lbyary ooats,

(h) In developing this cost pool, speoiel
onre should be exeroised to ensure that costs
inourred for the game purposs in ke oir-
oumstances are treatod oconsistently es ej-
ther direot or indirect oosts, For example,
salaries of teohnioe) staff, project supplies,
rrojeot publiontion, tslephone toll oharges,
oomputer oosts, travel oosts, and spsoielized
sorvioss oosts ghall be treated as direot costs
whoerever identifiable to & partiowlar pro-
grem, 'The spleries and wages of administra-
tive and pooled olerion) stafl should nor-
mally be treated as Indireot ovosts, Direct
charging of thepe 0osis may be appropriate
where a mejor projeot or aotivity explioitly
requires and budgets for administrative or
olerioal services and other jndividuels in-
volved oan be identified with the program or
aotivity, Items suoh as offios supplies, post-
age, looal telephone oosts, periodicals and
memberships should normally be treated as
indireot oosth, .

o, Allooation bases, Aotnal conditious shall
be taken into account In seleoting the base
to be used in alloonting the ‘expenses in enoh
grouping to benefiting fanotions. The espen~
tial oonsideration in seleoting o method or o
bese is that ib is the one best suited for as-
signing the pool of cpsts to oost objeotives in
aogordence with bensfits derlved; a traceable
opuse and effeot relationship: or logic ahd
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renson, where neither the cause nor the eof-
feot of the relationship is detérminable,
When an allooation oan be made by assign-

ment of & 6ot grouping dirsotly to the funoc-

tion benefited, the allopation shall he made
in that manner, When the expenses in & cost
grouping are more general in nature, the a)-
Jooation shall be made through the use of a
selented base which produoes results that are
squitable to both the IPederal Government
and the organjeation, The distribution shall
be made in aooordance with the bases de-
soribed hersin unless 1t oan be demonstrated
that the use of & differant base would result
in & more equitable allooation of the oosts,
or that » more reedily available hase would
not fnoreass the oosts charged to sponsored
awards, The repults of speoiel cost studies
(suoh as an englpeering utility study) shall
10t bs used to determine and alloocate the in-~
direot oosts to sponsoref awards,

(1) Deprociation and use allowanoes, Depre-
olation and use allowanoces sxpenses shall be
allooated in the following menner:

(a) Depreoiation or uss allowanoes on
buildings nsed exoclusively in the conduoet of
& single function, and on oapital improve-
ments and equipment used in such yuildings,

- ghall be assigned $o that function,

(b) 'Depreciation or nse allowanoes on
pulddings used for more than one function,
end on ocapital improvements and equipment
used in such bujldings, shall be allooatied to
.the individual functions performed in ‘each
buflding on the basis of usable square feet of
gpacs, exoluding cornmon areas, snch as hall-
ways, sbeirwells, and restrooms,

(0) Deprecintion or use allowanots on
bufldings, oapita)l improvemonts and eguip-
ment related space (a.g,, individual rooms,
and laboratories) used jointly by more than
one function (a8 determined by the neers of
the spaoe) shall be treated as follows. The
oot of eaoh joinbly used unit of space shall
be alloonted to the benefiting fametionms on
the basis of either the employees and other
users on & Inll-time eguivaient (FIB) basis
or salaries and wages of thoss individual
funotions benefiting from the use of that
space; or organiwation-wide employes FThs
or salaxies and wages applicable to the bene-
fiting funotions of the organieation,

(d) Depreviation or use allowances oxn oer-
tain oapita) {mprovements to land, suoh as
paved parking areas, fenoes, smewulks, and
the ke, not included in the post of bulld-
ings, Shall be allooated to user categories on
a TR basis and distributed to major funo-
tions in proportion to the selavies and wages
‘of all employess applioable to the Nanotious,

(2) . Interest. Intsrest oosts sball Le allo- .

opted in the pame mannsr as the deprecia-
tion or use allowances on the bufldings,
squipment and oapita) equipments to whioh
the Interest relates.

(8) Operation and maintenance expenses,
Operation and maintenenoe expenses shall be

2 CFR Ch. [l (1-1-09 Ediltion)

rlloonted jn the same manner aé the depre-

- oiption and use allowanoes,

(4) Genern) atminiatration and goneral ex-
pensos, Genera) admiiistration nnd generpl
expenses shall be allooated to hensfibing
funotions bassd on modified total direct
oosts (MTDO), as desoribed in snbparagraph
D,3.f of this appendix, The expenses included
in this oategory oould be grouped first ao-
oording to major funotions of the organiza-
tion to which they render seryices or provide
benefits, The aggregate expooses of each
group shiall then be allocated to benefiting
functions based on MTDC,

d. Order of distribution, (1) Indirect oost
ontegories oonststing of depreciation and use
allowanoss, Interest, operation and mainte-
nancs, and general administration and gen-
ora) expenses ehall be allocated in that order
to the remeining indireot vost categories as
well as to the mejor funoctions of the organi-
vation, Other cost categories conld be allo-
onted in the order determined to be most ap-
propriate by the organization, When oross al~
locatbion of costs is made as provided i sub-
payagraph D.3.4.2) of this appendlx, this
order of allocation does not apply.

(2) Normally, ax indirect copt category will
be oonsjdersd olosed once it has been allo-
ocated to other oost objsobtives, and oosbs
shall not be subsequently allooated to 'it,
However, a oross alloocation of costs hetween
two or mote indireat oosts oategories could
.be used if such allooation will result in &
more squitable allooation of cogts. Il & oross
allooation is used, an sppropriate modifioa~
tion to the composition of the 1nd1reot oost
oategories is required, -

e, Applontion of indiveot cost vate or
rates, Dxoept where a specisl indireot cost
rate(s) is required in accordence with sub-
paragraph D.B of this appendix, the separate
groupings of indirect costs alloonted to each
major funotion shel) be aggregated end
trented a8 a oommon Yool for that fanoetion,
The costs in the common pool shall then be
distributed to individua) awards inocludsd in
that fanotion by use of & single indirect cost
mte.

. Distr{buifon basis. Indireot costs shnll he
distrihuied to applioable sponsoved awards
and other benefiting activities within eaoh
major funoction on the basis of MTDC, MTDO
consists of all salaries and wages, fringe bon~
efits, msterials nnd supplies, services, travel,

and subgrants and suboontraots up to the °
_first $26,000 of each subgrant or subspntract

(regaydless of the period oovered by the
subgrant or suboontract), Byujpment, capital
expenditures, charges for patient oare, rental
oosts aud the portion in- exoess of 526,000
ghall be exoluded from MTDO, Partielpant
support oosts shall gemerally be exoluded
from MTDO, Other jtems may only be ex-
oluded when the TFederal oost ocognizant
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‘agenoy determines that an excluefon is neo-
essary to avold o serious Inequity in the dis-
tejbution of indirsct coBts, -

g, Individus) Bate Components, An indi-
vaot cost rate shall be determined for ench
suparate indirsot oost pool develapad, The
rate in eaoch onse shall be stated as the per-
centage which the amount of the partioular
indireot cosb pool is of the distribution base
identified with that pool, Daoh indiveot cost
rate negotiation or detexmination agrosment
shall inolude development of the rate for
eaoh indirsot cost pool as well ns the overall
indirect cost rate, ‘The Indirect oost poole
shall be olagsified within two brond oate
egorles: “'Naoflitien” and “Administration,"
as desoribed in subparagraph 0.8 of this ap-
pendix,

4, Direot sllocation mabhod. &. Some non-
profit-oxganizations treat all copts as dirsob
oosbs exoept geneval administration and gen-
eral exponses, These organizations generally
separate thelr costs into three basio ont~
egorjes: General administration and general
expenses, fundraising, and other direot func-
tiong (Inolnding projeots performed under
Foderal awards), Joint costs, such as depre-
ofation, remtal costs, operation and mainte-
nence of faoilities, telephons expenses, end
the llke ars prorated individually as direst
oosts tio sach oategory and to each award or
other activity using a base mosb appropriate
to the parbloular oost being prorated.

b, This method is acoeptable, provided erch
Jjoint oost s prorated using & base which ao-
ouratoly measures the benefits provided to
ench award or other aotivity. The bases must
be established in acoordanos with rensoneble
oriterla, and be supported by ourrent data.
Thig method is compatible with the 8tand-
ards of Aopcounting and Finenoinl Reporting
for Voluntery Health and Welfare Organiza~
tions ssued jointly by the National Health
Oouxtol), Ino,, the National Assembly of Vol
untary Health and Sopial Welfere Organiza-
tions, and the United Way of Amerioa,

o, Under this method, indirect scosts oon-
sist exclusively of general administrabion
and general expenses, In all other respeots,
the organization's indiveot cost rates shall
be computed in the same manner as that de-
seribed in subparagraph D.2 of this appendix.

b, Speoial indirect cost rates, In some in-
stanoes, & single Indirect cost rate for all ao-
tivities of an organizition or for each major
funotion of the organization may ndt be ap-
propriats, sinep it would not take into mo-
count those different factors which may sub-
nbantinlly affeot the indireot costis applicable
to a partioular spgment of work, For this
purpose, & partioular segmend of work meay
be that performed under & single award or it
may oconsist of work under a group of awards
performed in a ocominon environment, These
faotors mey inolude the physioal looation of
the work, the level of administrative support
required, the naturs of the facllities or other

PL 230, App. A

resources employed, the solentifio disoiplines
or technios) slills involved, the organiva-
tional ayrangements used, or any combina-
tion thersof. When & pertioular segment of
work is performed in an environment whioh
appoars to generate a significantly different
level of indireot costs, provisions should be
made for & sepaxate indireot cost pool appli-
ocable to such work, The separabe indireot
ocost pool ghould be developed during the
oourse of the regular sllocation prooess, and
the separate indirect oost rate resulting
therefrom shonld be uwsed, provided it is de-
termined that the rate differs aignifioantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pendix, and the volume of work to which the
rate would apply is meateriel,

E, Negotiation and Approval of Indirect Qost
Rates

1. Definitions. As used in this seot.ion‘ the
following terms have the meanings set forth
below;

a. Oognizant agency means the Federal
agency respomsible for negotinting and ap-
proving indireot ocost rates for a non-profit
organization on behalf of rll Federal agen-
ofes,

b, Predetermined rats means an indireot
oost rate, applioable to a speoffied ourrent or
future period, usually the organization's fis-
oal year. The rate is bassd on an estimate of
the costs to be inourred during the period. A
pred:bermmed rate 18 not subjeot. to adjust-
ment,

o, Mixed rate means an indlraoh ooBt rate
which hes the same characteristios as & pro-
detormined rate, except that the difference
between the estimated oosts and the astual
oosts of the period covered by the rate is oar-
ried forward as an adjnstment to the rate
oomputation of a subssguent period,

d. Final rate means an indirsot oost rate
applioable to & spsoified past period which is
besed on the aotual oosts of the period. A
fine) rate is not subject to adjustment,

e, Provisiona) rate or billing rate means a
temporary indirect oost rate apploable to a
spoolfied period whioh is used for funding, In-
terim reimbursement, and reporting indireot
copts on awards pending the establishment of
a final rate for the period,

f, Indireot cost proposal mesuns the doou-
montation prepared by an organization to
substantiate 1ts olaim for the relmbursement
of indirect costs, This proposal provides the
basis for the review and negotiation leading
to the entablishment of an organieation's in-
direot oost rate.

g. Oost objeotive means & tumtlon. organi-
gabional subdivision, oontract, grant, or
other work unit for whioh oost date are de-
sired and for whioh yrovision is made to &o-
oumulate and measure the oost of prooesses,

_projeots, Jobs and oapitalized projeocts.
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2. Negotiation and approvel of rates, s, Un~
less different arrangements pro agresd, to by
the agenoies conoerned, the Federal agenoy
Wwith the Jargest dollar value of awards with
an organieation will bhe desighated as the
cogaizant rgenoy for the negotintion and ap-
proval of the indireot oost yates and,.where
nsosssary, other rates suoh as fringe benefit
and ocompnter charge-out rates, Onos an
agenoy is assigned oognizance for a par-
tionlay non-profit organization, the assign~
mont will not be ohanged unless there is a
major Jong-term shift in the doliar volume of
the Fofers} awards to the organization, All
ooncerned TFederal agenoles shall be given
the opportunity to participate in the nego-

" tiation prooess but, after & vate has been

agreed upon, it will be noocspted by all Fed-
eral agenoies, When a Federal agenoy hes
reason to believe that spsoial operating fac-
tors affeoting its awards necessitate speoial
indireot cost rates jn acnordanoce with sub-
paragraph D.b of this appendix, it will, prlor
to the time the rates ars negotinted, notify
the aopnizeant agenoy,

b. A non-profit organization whioh has not

" previously established an indirect copb rate

with a Federal agenoy shall submit its ini-
tial indireot oost propoesal immsdiately after
the organization is advised that an award
will be made end, in no event, later than
three months afber the offective date of the
award,

0. Organizations that have previously es-
tablished indiveot oost rates must submit &
new Indirsot oost proposal to the cognlzant
egenoy within six months after the close of
eaoh fisoal year, M

4, A predetermived rate may be negotiated
for use on awards where there is reasonable
assuranos, basssl on past experience and reli-
able projection of the organization's cosbs,

that the rate is not likely to exceed & rate -

based on the organization’s actur) costs,

o, Fixed rates mey be negotiated where
predetexmined vates. ave not oonsidlered ap-
propyiate. A fixed rats, however, shall not be
negotiated if all or s subsbantial portion of
the organization’s awards are expeobed to ex-
pive belore the carry-forward adjustinent oan
be made; the mix of Pederal and non-Federal
work nt the organization is too errafic to
permit an equitable oarry-forward adjust.
ment; oy the organization's operations {lue-
tuate signifioantly from year to yeay,

1. Provisional and finel yates shall be nego-
tiated where neither predetermined nox fixed
rates are appropriate,

g. The results of each negotintion shall be
formalized 4n & written agreement between
the ‘oognigant agenoy and the non-profit or-
ganization, The cognizént agenoy shall dis-
tribute copies pf the agreamenb to al) pon-
corned Federal agonoles,

2, If o dispute arises in a negohiabion of an
indiveot ocost "rate between the ocognizant
agenoy and the non-profit mgauization, the

2 CFR Ch. Il (1-1-09 Edlition)

dispute sha)l be resolved in acoordance with
the appenls prooedures of the ocpgnizant
agenoy,

1. To the extent that problems are encoun-

tered among the Pederal agenoies in conneo-

tion with the negotiation and approval proo-
o888, OMB will lend assistance as requirsd to
resolve such problems in a timely maxney,

APPENDIX B TO PART 230—EBLOOTED
Iemms OF 0OST

SELECTRD ITEMS OF COBT

TABLI) OF CONTENTS

1, Advertising and publio relations costs

2. Advisory counoils

8. Alooholic beverages

4. Andit costs and related aervlces

b, Bad Qshts

6, Bonding costs

7. Communication oosts

8. Compensation for personal servioes

8, Oontingenty provisions

10, Defonse and progeoution of oriminsl and
olvil prooeedings, cleims, gppeals and
patent infringement |

11, Depreciation and nse allowanoes

12, Donations and contributions

18, Employee morale, health, and welfare
oosts

14, Butertainment oosts

16, Bouipment and other ompibul expendi-
tures

' 16, Fines end penalties

17. Pund rafeing and investmént manage-
ment costs

16, Gains and losses on depreciable assets

18, Gtooas or services for personal use

20, Housing and personal 1iving exypensss

21, Idle facilities and idle oapacity

232, Insuranoce and Indemnification

23, Interest

24, Linboy rela.blons ocosts

25, Liobbying *

28, Yos8e8 on other sponsorad agreements
or sontraots

27, Maintsnance and repair posts

28, Maoterials and supplies costs

26, Meatings and conferences

80, Memberships, subsoriptions, and pvoies-
sional aotivity costs

81, Organization costs

82, Page oharges in professional journals

83. Participant support costs

84, Patent costs

85, Plant and homeland soourity oosts

86, Pre-agresment costs

87, Profossionnpl pervices costs

88, PubMoation and printing oosts

80, Rearrangement and alteration costs

40. Rooonveysion oosts .

41, Revraiting oosbs

42, Relooation oosts

48, Rentn) conts of bulldings and egnipment

44, Royalties and other costs for uss of pat-
ents and copyrights
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46, Belling and marketing

46, Bpooinlized service facilities

47, Taxes

48, Termination ocosts applioable to spon-
sored agresments

40, Training costs

59, Transportation costs

b1, Travel costs

02, Trustees -

APPENDIX B TO PART 230—8ELECTED I'TAMS OF
. Cost

Porvagraphs 1 through 62 of this appendix
provide yprinoiples to be applied in estab-
lshing the allowability of eertein items of
oost, Theas prinolples apply whether & oost is
bregted as direct or indireot, Fallure to men-
tion & partionlar item of cost ie not intended
to imply that 1t is unallowable; rather, de-
termination ss to allowability in enoh opse
should be based on the treatmont or prin-
oiples provided for similar or relatod items
of opst, -

1, Advertising and public relations oosts, &
The term advertising costs means the oosts
of advertining media and corollary adminis-
trative nosts, Advertising medisn inolnde
magazines, newspaypsrs, radio and television,
direat mall, exhibits, eleotronio or oomputer
transmittals, and the lke.

b, The term publo relations inocludes com-
munity relntions and means those aotivities
dedionted to meintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rola-
tione with the community or publio at large
or any segment of the public,

o. The only sllowable advertising coats are
those which are solely for:

(1) The reornitment of personnel reguirsd
for the performance by the non-profit ergani-
gatjon of obligations arising under & Federal
award (Bee also paragraph 41, Reoruiting

- popts, and paragrapb 42, Relooation oosts, of
‘this appendix); .

(2) The propurement of goods and gervices
for the performanoce of & Pederal awerd;

(8) The disposal of sorap or surplus mate-
rlals aogquired in the performance of a Fed-
oral award except when non-profit orgenize-
tlons are yeimbursed for disposal oopts at a
predetermined amount; or

(d) Other speoific purposes necespary bto
meet the requirements of the Federal award,

a, The on]y allowable publio relations copts
are:

(1) Oosts speoifionlly required by the Fed-
eral award;

(2) Oosts of communionting with the publio
and press pertaiping to speoifio aotivities or
acoomplishments whioh result from perform-
anoe of Federal awards (these oosts are con-
sidered neoessary as parb of the outreach ef-
fort for the Federal award); or

(8) Uonts of conduohing general Jiaison with
news media and government publio relations
offioers, to the extent that such aobivities
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are Mmited- to communication and Maison
necessary keep the publjo informed on mat-
ters of public ooncern, .suoh as notfces of
Federal oontraot/grant awerds, financial
matters, eto,

e, Costs {dentified in subparugmphs oand d
il Inourred for more than one Federal award
oy for hoth sponsored work and othey worlk of
the non-profit oxganization, ars sllowable to
the extent that the prinoiples in Appendix A
to this parb, paragraphe B, (“Direot Oosts")
and O, (“Indireot Costs") are obsorved,

[, Unallowable advertising and public rela-
tione aopts inoluds the following:

(1) All advertising and public relations
oosts other than as speoified In subpara-
graphs o, d, anq e}

(2) Oosts of meetings, conventions, ooxn-
voostions, or other events related to other
aotivition of the non—px‘oﬂt orgonization, in-
oluding:

(a) Oosts of dlaplays. demonstrations, and
exhibits;

(b) Costs of meeting rooms, hogpitality
suites, and other special faoilities used in
conjunotion with -shows and other speoial
evants; and

(o) Salaries and weges of employees on-
gaged 1n setting up snd displaying exhibits,
E&kﬁng demonstrations, and providing brief-

B8}

(8) Costs of promotionsl items and memo-
rabilia, including models. glfts, and sou-
venirs;

(4) Coats of advertising and public relations
desigued solely to promote the non-proﬂc or-
ganization,

3, Advisory Oounofls, Costs inourred by ad-
visory counolls or committees are allowable
a5 p, 4ireob 0ot Where authorized by the Fed-
era) awarding agency or as an indirect oost
where allooable to Federal awards,

3. Alooholic beverages, Costs of alooholic
beverages are unallowable,

4, Audit costs and related services. a. The
costs of andits required by, and performed in
aooordance with, the Bingle Audit Act, as
implemented by Oiroular A-188, “Audibs of
States, Looal Governments, and Non-Profit
Organizations” are allowable, Also ses 81
U.8.,0, 7605(b) and seotdox 230 (''Audit Costs’)
of Oiroular A-188,

b, Other audit ocopts are allowable if in-
oluded in an indireot cosb rabe proposal, or if
specifionlly approved by the awarding agen-
oy as a direot 0ot to an award,

o, The ocost of agreed-upon pruoadures en-
gagements to monitor subrecipients who are
exempted from A-~188 under peotiion 200(d) are
allowable, subject to the conditions listed in
A-188, seotion 280 (b)(2),

b, Bad debts, Bad debts, fnoluding losses '

(whether aotual or estimated) arising from
unoolleotable scoounts and other olaims, re-
lated oolleotion oosts, and related legal
o08ts, are unaliowable, .

165

ATTACHMENT ... E.
PAGE ... 1O oF

wivasams

k. PAGES




Pt. 230, App. B

6. Bonding oosts. a, Bonding oosbs avise
when the Federa) Govermment requires as-
surance against finanocia) loss to itsell or
others by reason of the aot or default of the
non-profit organization., They arise also in
instanoes whers the non-profit organization
requires similar assurance, Inolnded are such
onds as bid, performancs, payment, advanos
payment, iniringement, and fidelity bonds,

p. Oosts of bonding regulred purswant tio
the terms of the award ate allowable.

¢. Costs of bonding required by the non-
profit oyganieation in the geaneral conduot of
its operations ave allowable to the extent
that such bonding is in acoordsnce with
sound business praotioe and the rates and
premifums are reasonable under the olr-
oumstanoes,

7. Communioation oosts, Josts inourred for
telephone servioes, looal and long distance
telephone oplls, telegrams, postage, mes-
senger, electromic or compnter transmittal
servioes and the Mke aye allowable,

8. Oompensation for yersonsl services. a.
Definition, Compensation for psrsonal serv-
ices includes all 'compensation paid our-
rently or ascrned by the organization for
servioes of omployees rendered during the
period of the awara (exoept as otherwise pro-
vided in subpsragraph 8,h of this appendix),
It includes, but is not Hmited to, salaries,
wages, divector's and exeoutive oommittee
member's fees, incentive awards, fiinge bene-
{its, pension plan oosts, allowances for off-
site pay, incentive pay, looation allowansss,
hardship pay, and cost of lving differentials,

b, Allowability. Exocept ax otherwise spe-
oifioally provided in thie paragraph, the
oo08ts of such compensation are allowable to
the extenb that:

(1) Total oompensation t0 individual em-
ployees it rsasonmabie for the services ren-
deved and conforms to the established polioy
of the organization oconsistently applied to’
both FPederal and non-Federal activities; and

(2) Oharges to awards whebther treated as
direot or indireot ocomts are determined and
supported as reqguired in this pavagraph,

¢, Reasonableness. (1) When the organiza-
tion s predoininantly engaged in aotivities
other than those spousorsd by the Federal
Goverament, oompensation for employees on
federally-sponsorefl worl will be considered
reasonable to the extent thet it is conslstent
with that paid for similar work in the orga-
nization's other aotivities.

(2) When.the organization is predominantly
engaged in [ederally-sponsored activities and
in onses where the kind of employees ye-
quived for the Pederal abdtivities are not
fonnd in the organizadion's other aotivities,
compepsation for employess on federally-
sponaored work will be considereq reasonable
to the extent that it is oomparable to thab
paid for eimilaravork in the labor markets in
which the organisntion compstes for the
kind of employees.invelved,

2 CFR Ch. li (1~1-09 Edition)

d. 8psoial considerations in determining
allowability, Oertein conditions require spe-

oinl consideration and possible limttations in .

detormining costs undey Federa) awards
where ainounts or types of compsnsation ap-
pear unreasonable. Among such conditions

‘are the following:

(1) Oomyensation to members of non-profit
orgenizations, trastees, directoxrs, nesooiates,
officers, or the immedinte families thereof,
Detsrmination should be maedeé that such
sompensation is reasonable for the aotunl

personal services rendersd rather than s dis-

tribution of eaynings in exoess of onsts,

" {8) Any chengs in an organisation’s com-
pensption polioy vesulting o a substantial
inorense in the organization’s level of com-
pensation, particularly when it was conour-
rent with an inoreasse in the ratio of Federal
awards to other aotivities of the organien-
tion or any ohange in the treatment of.el-
Jowability of speoific types of compensation
aue to changes in Federal polioy,

8. Unallowable oosts. Oosts which are unal~
lowable under dther paragraphs of this ap-
pendix shall not be allowable under this
paragraph solsly on the basis that they con-
stitute personal compensation.

f. Overtime, extra-pny shift, and multi—
shift premiums, Preminms for overtims,
extra-pny shifts, and multi-shift worl are al-
lowable only with the prior-approval of the
awarding agenoy exospt:

(1) When neoossary to oope with emer-
gonoies, such as those resulting from acol-
dents, natoral disasteys, brenkdowns of
equipment;, or ocoasional operational botile-
neoks of  sporadic nature, °

(2) When employess ave performing indi-
reot funotfons, puch as administration, main-
tenanos, or accounding,

(3) In the performance of tests, laboratory
proosdures, or other similar opevrations
whioch are continuous in nabtnrs and osunot
easonably be interruapted ox otherwise com-~
pleted,

(4) When, Jower overall oot to the Federal
Government will result, )

g. Fringe benefits. (1) Fringe benefits in
the form of regular oompensation paid to
employses during periods of anthorized ab-
genoes from the job, such as vaontion leave,
slok leave, military leave, and the like, are
allowable, provided snoh costs ave absorbed
by &)l organization aotivities in proportion
to the relative amount of time or effort actu-
ally devoted to each.

(2) Fringe benefits in the form of employer
contribnbions or expenees for sooial seourity,
employee insuwranoe, worikmen's comypphsa-
tion insurance, yension plan costs (See pub-
paragraph 8.1 of this appendix), and the Mks,
sye allowable, provided suoh Dbenefits are
granted in sooordenoe with establisheqd writ-
ten orgenjzation policies. Such benefits
whethepy treated as indirect costs or as dirsot
costs, shall be aistributed to partionlar
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swards and other aotivities in » 'menner con-
slgtent with the pattern of benefits acoruing
to the individuals or group of employses

whose snlaries and wages are chargeable to

such awards and other aotivities,

(8)(a) Provisions for e reserve under a self-
insurance program for unemployment oom-
pensetion or workers' pompsnsation are el
Joweble to bhe extent that the provisiong
represent reasonable estimatens of the Mabil-
{ties for such oompensabion, and the types of
coverage, extent of coverage, and rates and
premiums would have been allowable had in-
surance been purchased to ocover the risks,
However, provisfone for self-insured liabil-
ities whioh do xot beooms payable for more
than one yenr after the provision is made
phall not exoeed the present value of the li-
ability,

(b} Where an organization follows & oon-
sistont polivy of expensing aoctual payments
0, or on behalf of, employees or foriner em-
ployees for nnemployment compensation op
workers' ocompensation, such payments are
allowable in the year of payment with the
prior approval of the awaerding agenocy, pro-
vided they are alloonted to all activities of
the organization,

(4) Costs of insurance on the lives of trust-
ees, offioers, or other employees holding po-
gitions of similar responsibility are allow-
able only to the extent that the insurdnce
represents additional ocompensation, The
oobts of such insurence when the organiza-
tion is named as benefiolary are unaliowable,

h, Oxgenization-furnished sutomobhiles,
Theb portion of the cost of organizabion-fur-
nished automobiles that relates to personal)
use by smployees (inoluding transportation
to and from work) i unallowable as fringe
bonefit or indirsot costs regardless of wheth-
er the oost 1 reported as taxable inoome to
the employees, These costs ave allowable ap
direot costs to sponsored award when neo-
egsary for the performance of the sponsored
award and approved by awarding agenoies,

{. Pensfon plan oosts, (1) Costs of the orga«
nization’s ponsfon plan whioh ers inourred in
aovordance with the established policles of
the organization are allowable, provided:

(a) Such poliojes mest the test of remson-
ableneas;

(b) "The xaothods of cost alloortion are not
diseriminatory;

(o) The oost assigned to eaoh fison) year is
determined in acoordance with generslly ac-
cepbed acoounting prinoiples (GAAP), ak pre-
soribed in Acoounting Prinoiples Board Opin-
ion No. B fssifed by the American Institute of
Qertified Publio Aovountants; and

(d) The oosts assigned to e glven fison)l year
are funded for 2]l plan participants within
gix months after the end of that year, How-
ever, increnses 0 normsl and past sexvice
pension oosts osused by e delay in funding
the aotuarial liability beyond 80 deys after

_P1. 230, App. B

eaoh guarter of the year to whioh snch costs
axe nesignable are unallowable,

(2) Penslon plan termination Insirance
premiums paid pursuant to the Dmployee
Retirement Inoome Seourity Aot (ERISA) of
1874 (Pub, L, 93-406) are allowable, Late pay-
m!;nt oharges on auch premiums are unsllow-
able .

" {3) Mxoise taxes on acoumulated funding
defiojencifes and other penalties 1mposeﬂ
nnder BRIBA are unallowable,

J, Incentive compensation, Incentive oom-
pensabion to employess hased on oost reduo-
tion, or effiolent performance, suggestion
swardse, safety awards, eto,, are allowabls to
the extent that bhe overall compensation is
determined to be remsonable and suoh costs
are paid or acorned pursuent to an eglee-
ment entered into in good falth betwesn the
organization and the employees hefore the
gorvioes were rendersd, or pursuant to an es-
tablished plan followsd by the organization
8o oonsistently as to imply, in effeot, an
agresment to make such ppyment.

k. Severange pay. él) Severancs pay, 8lso
commonly referred t0 as dismissal wages, 15
& payment in addition to regular salaries and
wages, by organizations to workers whoss
employment 18 being terrainated. Costs of
geverance pay are nllowable obly to the ex-
tent that in eaoch onse, it ig required by:

(n) Law

(b) Bmployer-employes agraement .

(o) Dstablished policy that oonstitutes, in of-
feot, a1 implied agresement on the organi-
zabion’s part, or

(d) Ciroumstanoces of the particular employ-
ment,

(2) Oosts of severance payments are divided
into two oategories as follows!

{&) Actual normal turnover severance pay-
ments ghaell be allooatsd to all aotivities; or,
where the organization provides for s reserve
for normal severances, sach method will be
goopptabls If the charge to ourrent oper-
ations is reasonable in Mght of pryments ap-
tually made for normal Beverances over &
representative past period, and i amounts
cherged are allooated to all activities of the
orgenization,

(b) Abnormal or mass severance pay is of
suah & oonjsotural nature that measurement
of ocosts by means of an acoraal will not
aohieve equity to both parties, Thus, acorn-
als for this purpose aré not allowable, How-
sver, the Federal Government recognizes its
obligation to participate, to the extent of its
fair share, in any speoific payment, Thus, al-
lowability will be oonsidered -on & oase-by-
ogse basis i the event or ocourrenos,

(o) Costs inourred in certain severanoe puy
paokages  (commonly known as “a golden
parachute” payment) whioch are in an
amonnb in oxoess of the normal severanoe
pay pald by thé organization to nn exmployee
upon termination of pmployment and are
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paid to the employee oontingent upod a
ochange in management oontrol over, or own-
ership of, the organizntion’s assets are nnal-
lowable.

(4) Severance payments to foreign :oation—
als employed by the organizabion outside the
United States, to the extent that the amount
exoseds the ocustomery or prevalling prao-
tioes for the organization in tlie United
fStates are unallowable, unless they are neo-
espary for the performanoe of Faderal pro-
grame and approvedl by awarding agencles,

(e) Beverance payments to foreign nation-
als employeld by the organigation outside the
United Bbates due to the termination of the
foreign national as a result of the closing of,
or ourtadiment of activities by, the organiza-
tion in that country, are wnallowable, unless
they are nepessary . for the performence of
Federal programs and approved by awerding

agenofes,

1, Training cosbs, See pamgraph 49 of this
appsndix,

m, Support of snlaries and wages,

(1) Oharges to awards for selaries and
wages, whether treateq as direob oosts or in-
direct oosts, will be based on dooumented
payrolls approved by a responsible offioial(s)
of the organization, The distribution of sale-
ries and wages to awards must be supported
by personnel aotivity reports, as presoribed
In subparagraph 8.m.(3) of this eppendix, ex-
oept when & substitute system has been ap-
proveq in writing by the cognizant agenoy:
(Boo ;subparagmph B, 2 of 'Appendix A -to this
part,

(2) Reports refleoting the dlsteibution of
aobivity of sach employee must be majn-
teined for all staff memhers (professionals
and nopprofeesionals) whose compensation is
ohavged, in whole or in parb, diveotly to
awnrds, In addition, In order to support the
nlloogtion of indireot costs, suoh rgports
must also be maintained for other employess
whose work involves two or more functions
or activities if o distribution of their com-
pensation betwesn such funotions or nobivi-
tles is needed in the dstermination of the or-
panization's indiraot cost rate(s) (e.g., an sm-
ployee engaged part-time in indireot cost ac-
tivities and part-time in & diveot funobion).
Reports maintained by non-profit organiza-
tions to satiafy these requirements musb
mest the following standavds:

(a) The yeports must reflect an after-the-
fact determination of the aobual activity of
eagh employee, Budget estimates (l.e., epbi~
mates determined befors 6he services ave
performed) Qo hot qualify as support for
oharges to awards,

(b) Bach report must acoount for the total
notivity for which employees are com-
pensated and which is reguired in fulfiliment
of thelr obligations to the organization,

(o) The 1eports must he sigaed by the indi-
vidual employes, or by & responsible super-
visory offiolal having fivat band knowladge

2 CFR Ch. II (1~1:09 Ediltion)

of the activities performed by the employee,
that the distribution of aotivity represents a
reasonable estimate of the notusl work per-
fotmed by the employee during the poriods
ooverad by the veports,

(d) The reports must be preparsd at Jeast
monthly and must ooinoide with oné oy more
pay periods,

(8) Oharges for the salnries and wages of
nonprofessionsl employess, in addition to
the supporting Qooumentation desoribed in
subparagraphs (1) and (2), mast also be sup-
ported by records indioating the total num-
ber of hours worked ench fay meintained in
conformanoce with Department of Liahor reg-
ulations implementing the Fair Xabor
Btandavds Aot (FLSA) (20 OFR part b16). For
this purpose, the texm "nonprofessional em-
ployes” shall have the seme meaning as
“nonexempt employee,” under FLSA,

(4) Selaries and wages of employess used in
meeting oost shering oy matching require-
ments on awards must be supported in the
same manney as selarles and wages olajned
for reimbursement from awerding sgenoies.

8. Oontingenoy provisions, Contributions
to 2 contingenoy reserve or any similar pro-
vision made for events the ocourremce of
which ornnot-be foretold with oertainty as
to time, intensity, or with wn sssurance of
their happening, are unallowable, The term
“oontingenoy reserve’” excludes self-insur-
anoce reserves (see Appendix B to this part,

- peragraphs 8.848) and 22.8(2)(Q)); pensidn

funds (ses paragiaph BJM); and reserves for
normal severanocs pay (see paragraph 8.k.)

10. Defense and proseoution of orjminal and
oivil prooesdings, olaims, sppeals and patent
infringement, - .

a, Definitions, (1) Conviotion, as used hafe-
in, means & judgment or & conviction of &
oriminal offense by dny court ol compebent
juvisdiotion, whether entered upon as & ver-
aiob or & ples, including a conviotion due to
& plea of nole contenders,

(2) Costs inolude, but are not lUmited to,
administrative and olexical expenses; bthe
oost of Jegpl services, whether performed by
in-house oy private counss); and the oousts of
the services of acoountants, oonsultants, or
others retained by the organization to assist
it} oosbs of employees, officers and trustees,

and any similar costs inowrred before, dur- |
- ing, and after commencement of p judioial or

administrative procseding that beays a di-
reot relationship to the prooeedings.

(8) Fraud, as uapd herein, means aots of
frang coxruption or attempts to defrand the
TFederal Government or to corrapt its agents,
aots that constitube & oanse for deharment
or suspension (as speoified in agenoy regule~
tions), and aots whioh viclate the IFalse
Ulaims Acot, 81 U.S,0., seotions 8728-8781, oy
the Anti-Kickback Aot, 41 U.8,C., seotions b1
and b4,

(4) Penalty does not inolude restitution, re-
imbursement, or compensatory damages,
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(6) Prooeeding inoludes an invostigation,

b, (1) Bxoept as otherwise desoribed herein,
ooats inourred in conneotion with any orimi-
nal, oivil or administrative nproceeding (in~
oluding filing of a false vertifiontion) come-
monoed by the Pederal Government, or &
state, loor) or forelgn govermment, are not
allowable If the procesding: Relates to g vio-
lation of, or fajlure to comply with, a Fed-
erp), ftate, Joon) or foreign statute or regh~
letion by the organization (inoluding it
agents and employess), and results in any of
the following dispositions:

{8) In & oriminal proseeding, & conviotion,

(b) In a olvil or adminiatrative provesding
involving an allegation of fraud or similsr
misconduot, a determination of organizn~
tlonal Habilivy,

(0) In the onse of any oivil or administra-
tive prooeeding, the imposition of a mone-
tary penalty.

(d) A finpl deoision by an appropriate Fed-
oral officia} to debar or suspend the organi-
gation, to resofnd or vold an award, or to ter-
minate an award for default by reason of &
violetion or failure to oomply with a Jaw or
regulation,

(e) A disposition by congent or oom-
promise, if the action oould have resulted in
any, of the dispositions dazoribed In subpara-
gf&phs 10,0, (1)(&). (b), (0) or (4) of this appen-

X,

(2) If more than one prooeedinz involves
the same alleged misoonduot, bhe costs of all
puoh prooeedings shall be unallowable if any
one of them results in one of the dispositions
:hown in suhpa.mgraph 10,b.(1) of this eppen-

%

o Ifa prooeedlng referred to in subpara-
graph 10,b of thie appendix is commenoced by
the Federal Glovernment and Is resolved by
consent or corhpromise pursuant to an agree-
ment entered into by the organizstion and
the Federa) Government, then the oosbs in-
ourred by the organisation in conneotion
with suoh procesdings that ave otherwise not
allowable under subparagraph 10.% of this ap-
pexdix may be allowed to the extent specifi-
oally provided in suoh agreements

d. If a proopeding referred to in subpara-
graph 10.b of this appendix is commenced by
& State, local or forelgn government, the an-
thorized Federal offioiel may allow the costs
inourred by the organization for such pro-
ceedings, if suoh authorized offioial deter-
mines that the oosts were inourred as a re-
sult of & spsoific term or condition of a fed~
erally-sponsored award, or speolfio written
direotion of an authorized offiolal of the
sponsoring agenoy.

o, Oosts inourred in csonneotion with pro-
opodings desoribed in subparagraph 10,b of
this appendix, but which are not mede hnal-
lowable by that subparagraph, may be al-
lowed by the Federal Government, but only
to the extent thaty -

Pl 230, App. B

(1) The oosts are rensonable in relation to
the aotivities required to denl with the pro-
oseding and the undexlying oause of aotion:

(2) Payment of the oosts inourred, as allow-
able and allocable oosts, is not prohibited by
any other provision(s) of the sponsored
award;

(3) 'The oosts are not otherw!ee recoversd
from the Pederal Goverament or a third
party, either direotly as a result of the pro-
geeding or otherwiss; and,

{4) The peroentage of oosts allowed does
not exoeed the percentage determinsd by an
authorized Federal offiola) to he appropriate,
considering the complexity of the litigation,
generally aooepted principles gpoverning the
award of legal fees in oivil sotions involving
the United Btates as & pardy, and suoh other
faotors as may be appropriats, Such peroent-
age phall nob exoeed 80 peroent, However, if
en agreemént resched under subpnmgmph
10.0 of this appendix has explioitly oonsid-
ered this 80 percent limitation and permitted
e higher peroentage, then the M)} amount of
costs resulting from that agresment shell bs
allowable.

{. Qosts incurred by the organization in
conneotion with the defense of suits brought
by its employees or ex-employees under sec-
tion 2 of the Major Frand Aot of 1988 (Pub, L,
100-700), inoiuding the cost of all reliel neo-
sssary to make such employee whole, where
the organization was found liable oy setbled,
are unallowable.

g. Costs of legal, accounting, and oonsulf.
anb servioces, and related oosts, inonrred in
conneotion with defense agalnst Federal
Government olaims or appeals, antitrust
suits, or the proseoubion of olaims of appenls
pgainst the IT‘ederal Govarnmanb aye unel-
lowable, .

h. Costs of legal, aooounbmg. and oonsult-
ant sexrvicer, and related costs, imourred in
connootion with patent infringement ltiga-
tion, ars unallowable uniess otherwise pro-
vided for in the sponsored awards,

i, Oosts whioh may be unsllowable under
this paragraph, inoclnding direotly assoclabed
costs, shall be segregated and rocounted for
by the organization separately. During the
pendenocy of any prooesding covered by sub-
paragraphs 10,k end f of this eppendix, the
Fedoral Government shall generally with-
holdl payment of such costs, Howéver, If in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for eonditionsl payment upon’ provision of
adeguete seourity, or other adeguate assur-
ance, and agreements by the organivation to
repay al] unallowable costs, plus interest, if
the ooabs are subgeguently determined to be
unallowabls,

11, Depreofation and use allowances. &.
Compensation for the use of bulldings, other
oapital improvements, and eguipment on
hand may be made through use allowanoce or

depreciation, However, exoept as provided in
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paragraph L0 of this appendix, » combina-
tion of the two methods may not be used in
connhection with a pingle class of fixed assets
(¢.g., bulldings, office squipment, oompuber
euipment, eto.).

b. The computation of use allowanoos or
depreoiation shall be based on the soqulsi-
tion ocost of the assets Involved. The acqulsi-
tion oost of an asset donated to the non-prof-
it organization by a third party shall be its
ii;?ir market value at the time of the dona~

on,

o, The oomputation of nse allowanoss oy

depreciation will exclude:

(1) 'The-oost of land;

{2) Any portion of the cost of buildings and
equipment borne by or donated by the Fad-
sral Government irrespective of where title
was originglly vestsd or whele it presently
resides; and

{8) Any yortion of the cost of buildings and
equipment contributed by or for the non-
profit organization in satisfaotion of a tatu-
toyy metohing regquirement,

4. General oriteris whers Gépreciation
method 1s followed:

(1) The paviod of useful servioe (nssful )ife)
esbablished in each omse for uszble onpital
a850t3 Must talee into conajderation such fao-
toxs ns type of oonsfruotion, nature of the
squipment used, technologlonl developments
in the partioular vrogram ares, and the re-

newal and replacement polioies followed: for
the individual items or classes of .assets in-
volved, The method of depreoiation used to
essign the oost of am asset (or grony of as-
pets) to mooonnting periods phall refieot the
pattern of oonsumption of the asset durving
its nseful dife,

(2) In the absanoa of olear evidenocs ingi-
ocating that the expsoted consumption of the
aspot wil) bo signifioantly greater or lesssr in
the oarly portions of its useful life thay in
the later portions, the straight-line method
shall be presumed to be the appropyiate
method,

{B) Depresfation methods once used shall
not hs chnnged unless approved in advancs
by the cognigant Federal agenoy, When the
depreoiation method ig intvodnoed for appli-
osbion bo assets previously subjest to & use
sllowauce, the ocombination of uss allow-
anoes and dspréofation applioable to suoh as-
pets must not exosed the total acquisibion
cobt of the assets,

e. When the deprecietion method is used
for buflaings, a building's shell may be seg-
vegated from each building component (e.g.,
plumbing system, heating, and air ocondi-
tionipg system, eto.) and ench item depre-
clated over its estimated useful life; or the
entire building (i.c., the shell and all compo-
nents) muy be treated a5 a single asset and
Qepreciated over & single wseful lfe,

{. When the deprecietion method is used for
a partionlar olass of assets, no depreciation
may be allowed on any swolt assebs that,

2 CFR Ch, Il (1~1-D9 Ediition)

under subparagraph 11,4 of this eppendix,
wounld bs viewed as fully deprecistad, How-
ever, o reasonable use allowanoé may be ne-
gotiated for such assets If warranted aftey
taking into consideration the amount of de-
proointion previously. chavged to the IPederal
Government, the estimatsd nseful life re-
maining at time of negotiation, the effest of
any inoreassd maintenanoe charges or de-
orensefl effiojency Aue to age, and any obher
factora pertinent to the utilzation of the
asset for the purpose contemplated,

g. Oriteria whers the use allowanos method
‘is followed: '

(1) The uge allowanoe for hujldings and im-
provement -(luoluding land improvements,
such as paved perking areas, feuoes, and
sidewalks) will be computed at an annual
rate not exceeding two percent of aoquisition
oost. -

(2) The usse allowanoe for egnipment will bs

oompnted at an annnal rafe not excesding
pix end two-thirds peroent of acquisition
oost, When the use allowancs method is used
for bufldings, the entire building must be
treated as & single asseb; the building's com-
ponents (e.g,, plyunbing system, heating and
air oonditioning, 6fc.) oannot be segrega,{sed
frpm the butlding’s shell,

(3) The two peroent limitation, however,
need not be applied to equipment which is
merely attaohed or fastened to the building
but not permanently fized to it and which is
nssd as funishings or decorations ov for spe-
ofalized puvposes (e.g,, dentist chairs and
dental treatment unibs, counters, laboratory
benches holted to the floor, dishwashers,
modulay furniture, om'pehing. oto.), 8Buch
squipment will be oonsiderad as mot being
pormenently fixed to the bullding if 1t oan be
removed withont the need for cosbly or ex-
tonsive alterations o1 yepairs to the building
or the eguipment, Bquipment that meels
these orlteris will be subjeot to the 6% per-
oent squipment use allowanoce Mmitation.

1. Oharges for use allowanoes or déprecia-
.tion must be supporbad by adsquate properby
veoords and physicel inventories must be
taleon at least once every two years (o stabis-
tioa) sampling besis is acoeptable) to ensurs
that assebs exist and are usable and nesfed.
When the depreoiation method is followed,
rdeguate dspreoiation records indioating the
amount of depreciation taken éach period
must rlso be maintained,

12. Donptions and oontirjbutions,

&. Oontributions or donntions rendered.
Contributions or donations, inolnding oash,
propsrby, and servioes, made by the organi-
zntion, regardless of the reolpient, are unal-
lowable,

1. Dongtefl services reoeived:

(1) Donateil or volunteer servioes may be
fornished to an organization by professional
and technioal personnsl, conswliants, and
othey skilled and unskilled labor. The value
of thess servioss is not reimburseble either
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o8 a direot or indireot oost. However, the
valus of donated services may be used to
meet post shaving or matohing requirements
in acoordancs with the Coramon Rule,

{2) The value of donated servioes ntilized in
the performsnce of a direot oost sotivity
shall, when material in amount, be consid-
ered In the determination of the non-profit
organization’s Indirecy coste O rate(s) and,
nooordingly, shall bo alloonted & propor-
tlonate share of appliceble indireot oosts
when the following exist:

(a) The aggiegate value of the services is
material; .

(b) The servioes are supported by a signifi~
oant emount of the indirsot costs inourrad
by the non-profit organization; and

(0) The direoct cost aotivity 16 not pursued
primarfly for the bensefit of the FPederal Gov-
ernment,

(8) In those fnstmnoes where there i8 no
basie for determining the fair market value
of the servioes rendered, the reoipient and
the cognizant agenoy sball negotlate an ap-
propriste allooation of indireot cost to the
services,

(4) Where donated services directly benetlt
8 projeot pupported by an award, the indirect

costs allooated to the services will be consid~ -

ered as a part of the total oosts of the
projeot, Buoh indireot costs mey be reim-
bursed under the award oy used to mest oost
sharing or matohixg requirements,

(6) The velue.of the donnted services may
be used to mest cost sharing or matohing re-
grirements, ‘under oconditjons desoribsd in
Beation 215,28 of 2 OFR part 216 (OMB Oir-
oular A-110), Where donated services ars
trentied as indireot costs, indirsot ooat rates
wlll separate the value of the donations so
that relmburaement will not be made,

o, Donated goods or space. (1) Donated
goods; f.e., expendable personal properby/sup-
plies, and doneted use of sproe may be fur-
nished to a non-profit organization. The
value of the goods and spaoe {s not reimburs-
able either as & direot or indirect oost,

(2) The value of the donations may be nsed
to meet cost sharing oxr matohing shere re-
quirements under the conditlons desoribed in
2 OFR part 2316 (OMB Oirowlar A-110), Where
donetions are treated as indirect costs, indi-
reot 0086 rates will separate the value of the
donations so that reimbursement will not be
made,

lat, Bmployes morale, health, and welfare
oosts,

a. The costs of employes information pub-
lcations, health or firet-aid olinios and/or
infirmaries, reoreational aobivities, em-
ployee oounseling services, and any other ex-
penses inourred in ecoordence with the non-
profit organization's established practics or
onstom fox the improvement of worlking con-
ditions, employer-employea relations, em-

ployes morale, and employee performance

are allowable,

PL. 230, App. B’

b. Suaoh costs will be equitably apportioned
to all activities of the non-profit organiza-
tion, Income gonerated from any of these ac-
tivities will be oredited to the cosbt thersof
unless such income hus been jxresvooably set
over to employee welfare oxganizations,

14, Daterteinment oosts, Oosts of snter-
tainment, inocluding amussment, divevrsion,
and sooia)l potivities and any costs direotly
aspooiated with such costs (such as tiokets
to shows or sporbs events, menls, lodging,
rentals, transportation, and grn.vulhles;) are
unatlowabls, -

16. Mguipment and other ocapital expendi-
tures,

&, For purposes of this subparagraph, the
following definitions apply: -

(1) 'Capital Wxpenditures!’ means expendi-
tures for the acqguisition cost of capital as-
pets (equipment, biildings, land), or expendi-
tures to make improvements to oapital as-
pets that materially inorease their value or
useful life, Acquisition cost means the ocost
of the asset inocluding the copt to pub it in
place, Acduisition cost for squipment, for ex-
ample, mesns the net invoios price of the
equipment, inoluding the oost of any modi-
fications, attachments, acoessories, or auxil-
iary apparatus neoessary to make 1t usable
for the purposs for which it i8 acguired, An-
ofllary cherges, such se taxes, duty, protec-
tive in transib tnsurance, freight, and instal-
letion may be inoluded in, or exoluded from
the acguisition cost in scoordence with the
non-profit organization's regular aocounting
praotioss.

(2) “Bguipment” meens an arbicls of noxn-
expondable, tangible personal proyerty hav-
ing & useful life of more than one year and
an aoquisition oot whioh equals or exceeds
the lesser of the oapitalization leve) estab-
lished by the non-profit orgenisation for fi-
nangial statement purposes, or $6000.

(8) *‘Spscial purposs eguipment" means
equipment which Is used only for research,
medion), sofentifio, or pther technioal activi-
ties. Examples of specinl purpose eguipment
include mioroscopes, X-ray mwhinas. sur-
gloal ingtruments, and spaot X8,

(4) ‘“General purpose eguipment” means
equipment, whioh is not H{ited to ressarch,
medloal, soientifio or other teohmioal aotivi-
tiap, Bxamples include office equipment and
furnishings, moduler ofiioss, telephone net-
works, information technology eguipment
and systems, air conditioning egquipment, re-
production and printing equipment, and
motor vehioles,

b, The following rules of allowabllity shall
apply to eguipment, and other oapital -ox-
penditures:

(1) Onpital expenditures for general pur.
pose equipment, buildings, and Jand are unal-
lowable as direot oharges, exospt where sp-
proved in advanos by the awarding agenoy,
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(%) Onpital expenditures for specia) purpnse
squipment nre nllowable as dlreoct oosbs, pro-
vided that items with a unit oost of $5000 or
mone have the prior approval of the awarding
#EENOY. ’

(3) Unpital expenditures for improvements
to land, bulldings, or egnipment which mate-
rially inoreass their value or useful life are
unellowable as s direot cost exoept with the
prior approval of the awarding agenoy,

(4) When spproved as a Airsot charge pursu-
ant to paragraph 16.b.(1), (2), and (8) above,
. ompital expsnditoves wil) be chavged in the

veriod in which the expedditnve 1s jnourred,
or a8 otherwise determined appropriste by
and negobinted with the awarding agenoy,

(6) Bauipment and other cepitel expendi-
tures are unallowable es indirect costs, How-
ever, see-paragraph 11,, Depreciation and use
allowance, of this appendix for ruler on the

allowability of use allowances or depreoia~ -

tion on buildings, capital improvements, and
syuipment, Also, see payagraph 43, Rental
oosts of bulldings and equipment, of this ap-
pendix for rules on the allowebility of renta)
oonts fox land, bufldings, and equipment,

(6) The mnamortized poriion of any equip-
ment written off as a resalt of a change in
oapltalization levels may be recovered by
oontinning to olaim the otherwiss allowable
use allowanoces or deprecintion on the equip-
ment, or by amortizing the amount to bs
written off over a poriod of years negobiated
with the 6ognizant agenoy,

16, Fines aud penalties, Costs of fines and
‘pennlties resmlting from vloln,tions of, or
feilure of the organization to comply with
Faderal, Btate, and loor) laws and regula~
tions are nnallowahle exospt when inounrred
as & Tesult of compliance with spsoifio provi-
sions of an award or Instructions in writing
from the swarding agenoy,

17, Fund raising and investment manage-
ment costs, &, Costs of organized fund rais-
ing, including finanocial campeigne, endow-
ment drives, solicitation of gifts and be-
guests, and similar expenses inourred solely
to rafse oapital or obtain contributions ave
unallowable,

b. Costs of investment oounsel and stafl
and similar expenses inowrred solely to ep~
henoe income from investnients ars unallow-
able, '

o, Fund raisiiag and investment activities
shall be alloosted an appropriate share of in-
direst oosts under the conditions Qesoribed

in subparagraph B.8 of Appondix A to this-

part,

18, Galus snd losses on depreociable assets,
&. (1) Gains and losses on sale, retirement, or
other disposition of depreoiable property
shall be fnoluded in the yesr in which they
ooour as oredits or ohaxges to oost group-
ing(s) in whioh the deprsoiation applicabls to
suoh property was inolnded, The amount of
the gain or loss.to be inoluded as a oredit or
oharge to the rppropriate cost grouping(s)

2 CFR Ch. Il (1~1-09 Edlfion)

shall be the difference between the emount
renlized op the properby . and the
mdepreciated basis of the property.

(2) Gains and losses on the disposition of
depreoiable property shall not be recognized
as a separate oredit or chaige under the fol-
lowing conditions; .

(r) The gain or loss is proosssed through a
depreointion acoount and is reflected in the
depreciation allowable ander paragraph 11 of
this appendix, °

(b) The properby is given in exclhange as
part of the pirohase prioe of a similay item
and the gain or loss is talken into acpount in
determining the depreoiation ocost basis of
the new item, ~

(0) A loss results from the failuve t0 main-
tain permissible insurancs, except as other-
;viise provided in paragraph 22 of this appen-~

X,

(4) Oompensation for the nse of the prop-
erty was provided through use allowances in
leu of depreciation in acoordance with pa‘rar

" graph B of this appsndix.

(e) Galns and losses erising from mn,ss or
sxtraordinary Seles, retivements, or other
Aispositions shall be considered on s oasa-by-
oase basls,

. Gaing oy losses of any nabture arising .
n'om the sale or exohange of property other
then the property covered in subparagraph a
shall be exolnded in computing award oosts,

18. Goods' or services for psrsonal uss,
Oosts of goods or services for personal use of,
the organiention’s smployess are wnallow-
able regardlegs of whether the opst is ve-
ported as taxable inoome to the employees,

20, Housing and persona) ving expenses, &.
Oosts’ of housing (e.g,, depreoiation, mainte-
nanoe, utilities, fwrnishings, reny, eio,),
housing allowanoes and personal living ex-
ponses for/of the organization's officers are
unallowable as fringe benefit or indireot
costs regardless of whether the oost is ve-
portef as taxable income to the employees,
These costs are allownble as dirsot oosts to
sponsoyed award when necessary for the per-
formancs of the sponsored awerd and eap-
provei by awarding agenoles.

b. The term “officers” inoludes owrrent and
past offioers and employess. )

21, Idle faoilities and idle oapacity. a. As .
wsed in this seotion the following terms have
the meanings seb forth below:

(1) ““Faoilities' means land and bwildings
or any portion theveof, eguipment individ-
uslly or collectively, or any other tangible
oapitel asset, wherever looated, and whebher
olwned or lessed by hhe nun-m'oﬁt organizn-
+

(2) "'Idle faoilitfes" means completely un-
used [lacilities thabt are excess to the non-
profit oxganization’s owrrent needs,

(3) “Idle oepmoity" means the unused oa-
pacity of partinlly used feoflities, It {8 the

“difference bstwesn: Thet which a faollity

could mohieve under 100 percent operating
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time on a one-shift basis less operating
interruptions resulting- from time lost foy re-
pairs, sebups; unestisfaotory materials, and
other normal delays; and the extent to which
the fao{lity was notually ussd to mest de-
monds duripg the acoounting period, A
multi-shift basis should be used if i oen be
shown that thie amount of usage would nor-
mally be expeoted for the bype of faollity in-
voived,

{4) ""Cost of idle faoclilities or idle oapaoity”
mesns oosts suoh as maintenance, repalr,
housing, rent, and other related costs, e,
insuranoe, intersst, property taxes and de-
preciation or use allowanoes.

b, The conts of idle facilities are unallow-
able exvept to the extont that: ’

(1) They are necessary to meet fluctnations
in worlkload; oy

(2) Although not neosssary to meet fiuo-
tuations In workload, they were necessary
when soquired and ars now idle because of
changer in program requirements, sfforte to
achipve more sconomioal operations, reorge-
nisation, termination, or other canses whioh
oould not have been reasopably forasesn.
Undey the exoeption stated in this subpmra-
graph, oosts of idle facilities are allowable
for & reasonsble yeriod of time, ordinarily
not to exoesd one yeay, depending on the inj-
tintive taken to use, lense, or dispose of such
faoilities,

o, The oosts of idle oapacity are normel
oosts of doing bueiness and are s faotor in
the normal {luctuations of usege or indireot
oost rates from period to period. Suoh costs
are allowable, provided that the oapaoity is
ressonably antloipated to be neceésaty or
wes originally repsonable and is nob aubjeot
to reduotion or elimination by use on other
Federal aweards, subletbing, renting, or sale,
in pocordence with sound business, eoo-
nomio, or geourity practioss, Widespread idle
‘eapaoity thromghout an endire facility or
aIMoNg 8 Eroup of assets heving substanbially
the same funotion may be considered idle fa-
ollities,

22, Tnsurancs nna indsmnuification, a. Insur-
anoe inoludes insurance whiob the organiza-
tion is required to oarry, or which is ap-
proved, under the terms of the award and
any other insurance which the organization
majntains in conneotion with the general
oonduot of its operations, This paragraph
does not apply to insuranoe which represents
fringe henefits for employees (see subparac
graphs 8, and 8.4(2) of this appendix),

(1) OCosts of fnsuranoce reguired or approved,
and meintained, purshant to the award are
allowable.

(2) Oosts of other insurance maintained by
the organization in conneotion with the gen-
eral conduot of its operations are sllowable
subjeot to the following limitations;

(a) Types and extent of ooverage shall bs in
acoordance with sound business praotios end

Pl 230, App. B

the rates and premiums ghall be ressonable
under the olroumstanoces,

. (b) Oosts allowed for business interruption
or other similay insurance shall be Mmited to
exolude noverage of management foes,

(o) Qosts of insuranoe or of any provisjions
for a reserve covering the risk of loss or
demage to Iederal property are allowable
only to the extent thab the organization is
liable for such loss or damoge,

(d) Provisions for a reserve under a self~In-
shrance program are allowable to'the extent
that types of coverage, extent of coverage,

. rates, and preminms would have boen al-
* lowed hed insuranop besn purchased to cover

the rislks, Howevex, provision for known or
reasonsbly estimated self-fnsnred labilities,
whioh do not beocome payable for more than
one year after the provision is made, shall
not oxoeed the present value of the Hability,

(o) Oosts of insurancs on the lives of trust-
ook, offioers, ox other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insuranocs
represents additionsl compensation (see sub-
paragraph 8.8(4) of this appendix), The cosb
of suob insuranoe when the organization is
jdentified as the beneficiary 1s unallowabla,

(f) Insurance against defsate, CUosts of in-
suranoe wibth respeot to any costs inourred o
correct defeots in the organization’s mete-
rials or workmanthip are unallowabile.

(g) Mediocal Uebility (malpraotice) imsur-
anos, Medionl Hability insurance is an allow-
able oost of Federal research programs only
to the extent thet the Federal researoh pro-
grams involve human subjeots or training of
partioipants in resenroh techniques, Medioal
Uability insurance oosts shall bo treated as a
direot oost and shall be mesigned to indi-
viduel projects based on the mannex in which
the insurer allooates the risk to the popu-
lation coversd by the insurgnoe, .

(8) Aotual losses whioh oowld have bsen
ooverefl by permiesible insurance (through
the purchese of insuranos or & pelf-insurancs
program) are unallowable unless expressly
provided for in the award, exoept:

(a) Costs inoirred beoause of Josses nob
ooversd under nominal deduotible insuranoe
ocoverage provided in keeping with sound
business practios are allowable, |

(b} Minor logses not ¢ovexred by insuranocs,
suoh as spoilage, breakage, and disappear-
anoce of supplies, which ooonr in the ordinary
oourse of operabions, ars allowable,

b, Indemuifioation includes securing the
organization against liabilities to third per-
sons and any other loss or damage, not corm-
pensated by insuranoce or otherwise, The Fed-
eral Government & obligated to indemnify
the organigetion only to the extent expressly
provided in the award.

23, Interest. a. Costs inourred for interest
on borrowed capital, temporayy uss of en-
dowment funds, or the use of the non-profit
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organisation’s own funds, however rep-
resented, are unallowable, However, interest
on debt Inounred after Beptember 29,1086 to
aogiirs or replane oapital nesets (ncluding
venovations, alterations, equipment, land,
and oapital assets moguired throngh onpitnl
lpaees), noguired afber Beptember 29, 1685 and
used in support of Federal awards is anow-
able, provided theb:

(1) Tor facllities aognisitions (exoluding
renovations and nlterations) oosting over §10
million where ths Fedexrl Government's re-
imbursement is expected to egual or exogsd

40 percent of an asset’s cost, the nox-profit’

organization prepaves, prior to the acguisi
tion or replacement of the oapitrl esset(s), a
Justifioation that demonstrates the need for
the facility in the conduot of federaily-spon-
sorsd notivities, Upon reynest, the needs jus-
tifioation must bo provided to the Federal
agenoy with oost cognlzance anthority as e
prerequisite to the continued allowability of
interest on debt and deyreofadion relabed to
the faoflity, The needs justifiontion for the
sognisition of a facility should include, at &
minimum, the following,;

(a) A statement of purposs and justifion-
tion for faoflity acguisition or replacement.

(b) A statement 88 to why om'rent faoili-
ties are not adegnats,

(o) A statement of planned future. use of
the faollity.

(d) A desoription of the financing agree-
ment to be arranged for the facility. -

(6) A summary of the bullding oontrnot
with estimated cost information and state-
ment of sonroe and uss of {funds,

(f) A sohsdule of planned oooupanocy dates,

(2) For faoilities costing over 550D,000, the
pon-profi; oyganization prepares, prior to the
aoguisition or veplaoement of the faollity, a
lease/purohese analysis in apcordance with
the provisione of §§216,80 throngh 215,87 of 2
OFR 216 (OMB Cjronlar A-110), which shows
that & financed purohase or onpital lense is
less oostly to the organization than other
leasing alternatives, on & vet present valune
basis, Diggount rates ised shonld be egual to
the non-profit organization’s antioipated in-
terest rabes and should be no higher than the
fair mariket rate available to the non~profit
organization from an wnrelated (“arm's
length’) third-party, The lease/purohase
snnlysis shall inclnde s comparison of the
net presenb value of the projected totnl cost
comparisons of both alternetives over the pe-
rlod the assst is expsoted to be used Ly the
non-profit organization, The cost compari-
sons rssoofated with purchasing the faollity
shall include the estimated purchese prios,
anbloipated operating and maintenance costs
(including property taxes, if applioable) not
-inclndad in the debt finenoing, less any esbi-
matbed asset salvage value ab the end of the
period defined above. The oost comparison
for a onpital Jease shall' include the esbi-
mated totnl lease payments, any estimatad

2 CFR Ch, Il (1-1-09 Edlition)

bargaln purechase option, opsrvating and
meintenance oosts, and baxes not inoluded in
the oapita) leasing srrangement, 1ess any es-
timated oredits due under the lease at the
end of the period defined ahove. Projected
operating lesse ocosts shal) be based on the
anticipated cost of Jeasing comparable facili-
ties at fadr market rates under rental agros-
ments that would ba yonewed or reesbab-
lished over the period defined ahove, and any
expeoted meaintenanoe oosts and allowable
property taxes to be borne by the non-profit
organization direotly or as part of the lease
arrangement,

(8) The aotual interest cost olaimed is
prodicated upon interest rates that are no
higher than the fair market rate available to
the non-profit orgapizetion from an unre-
lated (“arm's length”) third party,

(4) Investment earnings, inoluding interest
incomse, on bond or Joan prinocipal, pending
payment of the construction or acguisition
oosts, ars used to. offset allowable Interest
oorb, Arbitrage earnings reportable to the In-
ternal Revenne Servioe are not required to
be offset against allowable interest oosts.

(6) Reimbursements are limited to the

loast costly sltermative based on the total

cost enalysis required under subparegraph
23.h, of this appendix, Por exemple, if an op-
erating lease is detormined to be less oostly
then purchasing through debt finanoing,
then refmbursement is lmited to the
amount determined-if 1ensing had been used.
In all oases where a lease/purchase analypls
is performed, Federal reimbuwsement shall
be besed upon the least expensive alber-
native,

{68) Non-profit orgtmlze,biona are also sub-
;leot 1o the following conditions:

(a) Inberest on debt impurred to finance ox

.refinegnos assets - aoqu:lred befors or reac-

qg{reﬂ aftor Soptember 28, 1985, i not allow-
able,

{b) Interest atm!butabla to fully depre-
oiated assets is unaliowable,

(o) For debt axrangaments over §1 million,
uniess the non-profit oxganization meles an
initial equity contyibution to the asset pur-
ohase of 26 peroent or more, non-profit oxga-
nizations shall rednoe olaims for interesb ox-
pense by an amonnt equal to imputed inter-
esb eaynings on excess oash flow, which is to
bo osloulated as follows. Annually, non-prof-
it organizations shall prepaye & cwmulative
(fvom the inception of the projeot) report of
monbhly oash flows that inoludes inflows and
oubflows, regardless of the funding source.
Inflows conslst of depreciation expense, am-
ortization of onpitalized construction inter-
esh, and annnal interest expense, For ossh
flow oeloulations, the annua) inflow figures
ghal) be divided by the number of monbhs in
the yeor (nsially 13) that the Luilding is in
servioe for monthly amounts, Oubflows oon-
sist of initial equity ocontyibutions, debt
prinoipal payments (less the pro rats shabe
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ablributable to the unsllowable qosts of
land) and interest payments, Where oumu-
lative inflows exceed ommulative outflows,
interest shall be oaloulated on tho excoss
infows for that period and be treated as a ro-
duotion to allowsble {nterest expsues, The
rate of intersst to be nsed to compute earn-
inge on exoens oash fllows shall be the thyee
month Trensury Bill olosing rate as of the
lant business day of that month,

(d) Substantial relocation of federally-
Bponsored acbivities from a feollity finanoed
by indebtedness, the oost of whioh was fund-

- ofl ih whole or part through Iederal reim-
burasments, to another faoility prior to the
expiration of & period of 20 years requires no-
tioe to the Faderal cognizant agenoy, The ax-
tont of the relooabion, the amount of the
Foderal partioipation in the finanoing, and
the depreointion and interest oharged to date
may require negotiabtion and/or downward
adjustments of replacement space oharged to
TFedera) programs in the future.

(e) The allowabis oosts to acquire faollities
and eguipment are limited to & falr market
value available to the non-profit opganiza-~
tion from axn unreleted (“‘arm's length™)
third party.

b, For non-profit organizations subject to
")l ooverage” under the Oost Aocouniing
Rtandards (OA8) ae defined et 48 OFR
9803201, the interest allowability provisions
of subparegraph a do not apply. Instead,
these organizations’ sponsored agreements
are subjeot to OAS 414 (48 OFR 9903.414), oost
of money &6 an element of the oost of facill-
tios onpital, and OAS 417 (486 OFR 9803,417),
oost of money as ah element of the aost of
oapital agsets under oonstruotion,

o. The following definitions are to bs used
for purposes of this parvagraph:

(1) Re-aoquired asseds means nssots held by
the non-profit organization prior to Sep-
tember 29, 1995 that have again come to be
held by the organization, whebther through
ropurohage or reflnanoing, It does nob in-
olude aspets noguired to replace oldexr assets,

(2) Initial equity contribution means the
amount or value of oontributions made by
non-profit organiegations for the aoquisition
of the aspet or prior to oocupancy of facili-
ties,

(8) Asset costs means the oapitalizable
costs of an asseb, inoluding construotion
oopts, acguisition aoste, and other such costs
oapitalized in accordence with GAAP,

74, Labor relations costs, Costs Inonrred in
maintalning satisfactory relations bstween
the organizetion and its employees, inolud-
{ng oosts of labor management committess,
employee publioabions, and other related ao-
tivities are allowable,

256, Lobbying, & Notwithstanding other
provisions of this appendix, costs, assoointed
w;:h the following eobivities are \mo.now‘
able:
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(1) Attempts to influenve the outoomes of
any Foderal, Btats, or looal election, ref-
erendum, initietive, or similar proocsdure,
through in kind or oash contributions, en-
dorsements, publioity, or similar notivity:

(2) Metablishing, administering, ocontrib-
uting to, or paying tho expenses of a poiit-
fonl party, oampaign, political aotion com-
mittoo, or obher organization established for
the purpose of lnnuenoing the outoomes of
eleotions;

(8) Any nttempt to mnuenoe‘ ‘The introduo-
tion of Tederal or Htabto legislation; or the
ennotment or modifioation of any ‘pending
Federal or Btate leglelation throngh commu-
nioation with sny member or employee of
the Congress or Btate legielature (inoluding
efforts to influenos State ox loonl officiale to
engags in similar lobbying aotivity), or with
any Government offioial or employee in con-
neotion with a deopisfon to sign or veto en-
rolled legislation;

(4) Any sttempt to influenocs: The introdue-
tion of Federal or Btate legislation; or the
enaoctment or modification of any pending
Foderal or State leglslation by preparing,
distributing or using publicity or propa-
géenda, or by urging members of the general
public or any Esgment thersof to oontribute
to or particlpate In any mass demonstration,
mareh, rally, fundrajsing drive, lobbying
oampaign or letter writing or telephone cam-
paign; or

(b) Liegislative lia&aon aobtivities, inoluding
attendance ab leg'is]abive sespions or oome
mittee hearinge, gathering informetion re-
garding logislation, and analyzing the effeot
of legislation, when suoh aotivities aré onr-
rled on in support of or in knowing prepara-
tion for an effort to engage in unallowable
lobbying,

b, 'I'he following aotivities are oxoepted
from the ooverage of subparagraph 26.a of
this sppendix:

(1) Providing & technion] and faotue) pres-
entation of information on a topio direoctly
related to the pexrformance of & grank, oon-
traot or other agresment through hearing
toestimony, statemonts or letters to the Con-’
gress or & Btnte legislature, or subdivision,
member, or cognizant staff member thereof,
in response to a dooumented request {includ-
ing a Congressional Record notice reguesting
testimony or stetements for the record &t a
regulerly scheduled hearing) made by the re-
oiplent member, legiglative body or subdivi-
sion, or a ocognizant steff member thersof;
provided snoh informetion is readily obtain-
2ble and oasn be readily put in deliverable
form; and furtber provided that costs under
this ssction for travel, lodging or menls are
unallowable unless inowrred to offer tembi-
mony at e regularly soheduled Jongressionn)
hearing pursuant to a written request for
such presentation mede by the Ohairman or
Rankting Minority Member of the Oommittes
or Bubcommittee vonduoting puoh hearing,
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{2) Any lobbying made uiallowable by sub-
parvagraph 26.2.(8) of this appendix to influ-
enos Btate legislation In order to direotdy ve-
duce the cost, or to avoid material impair-
ment of the orgenization's anthority to per-
formt the grant, conbrach, or obher ugree-
men
(8) Any aotivity specifioally authorlzeﬂ by
gtatute to he undertaken with funds from
the grant, contraot, or other agresment,

0. (1) When an organigation seeks reim-
burgement; for indirsct costs, total lobbying
oosts shall be separately {dentified in the in-
diveot oost rate proposal, and thereafter
treated ags other unallowable aotivity costs
in acoordsnce with the prooedures of sub-
paragraph B3 of Appendix A to this part,

(2) Organjeations shall submit, as parb of
the apunel indireot oost rate proposal, a oey-
tifioation that the reguirsments snd spand-
ards of this paragraph hayve been oomplied

*with.

(8) Organigations shell maintein adequate
rooords to demonstrate that the determina-
tion of oosts as being allowable or unallow-
oable pursuant to paragraph 26 complies with
the reguirements of this Appendix.

(4) Time logs, calondars, or simiiay recorde
shall not be reguired to be oreatéd for pur-

poses of oomplying with this paragraph dor--

ing any partionlar oalexdar month when: the
employee engages in lobbying (as defined in
subparegraphs 26.e, and b, of this appendix)
26 percent or less of the employse's com-
pensated hours of employment during that
oalendar month, and within the preceding
five-year periofl, the organization has not
materially misstated allowable or unallow-
able costs of apy nsture, including leglsla-
tive lobbying oosts, When the conditions de-.
soribed 41 this subparagraph are met, organi-
wabions ave not reguired to establish recoxds
to support ths allowability of olaimed oosts
in addition to records slveady veguired oy
mpintained, Also, when the oonditions de-
soribed in this subparagraph are met, the ab-
psonoe of time logs, onlendars, or similar
rgoords will not serve as a basis for dis-
sllowing oots by oontesting estimates of
lobbying time spent by employees dudng &
cajendar month,

(6) Agenoies shall esbablish prooedwres for
resolving in advanos, in consultation with
OMB, any significant questions or dlsagree-
ments ooncerning the interpretation of ep-
plMoation of pavagraph 26, Any such advanoe
regolution shall be binding in any subsequent
settlements, audits or investigations with
raspect to that grant or conbragt for pur-
poses of interprebation of this Appsndix; pro-
vided, howsver, thab this shall not be con-
strued to prevent n oontraotor or grantse
from oontesting the lawinlness of such & de-
termination,

4, Bxeontive lobbymg ovsbe, Oosts inourred
in attempting to improperly infinenve eithexr
direotly or indireotly, an employee o1 offjoer

2 CFR Ch. Il (1~1-0% Edltion)

- of the Bxeontive Branoh of the Federal Gov-

ernment to give oonsideration or to aot re-
garding s sponsorsi agreement or a rega-
latory mabter are, unallowable, Improper in-
fluenos means any influenos that induoes or
tends to indunoe a Feferal employes ox officer
to give consideration or to aot regarding a
federally-sponsored agreoment o regulatory
metter on any basis obher than the merits of
the matter,

26, Liosses on other pponsored agresments
or pontraobs, Any exoess of cosbs over in-
oome on any award 15 unallowable a5 & cost
of any other award, This inoudes, but {s not
lmited to, the organization's contributed
portion by reason of opst sharing agreements
or any under-resoveries through negotiation
of lump sums for. or oeilings on, indireot
vosts,

2, Malntenanoe and repalr costs. Oosts in-
ourrsd for necessaty maintenanos, repair, or
upkeep of bulldings sud eguipment (inolnd-
ing PFederal property umless otherwise pro-
vided for) whioh neither add to the perma-
nent vailne of the property nor appreoiably
prolong its intended life, but keep {H in an ef-
fiolent operating ocondition, sre allowable.

‘Oosts inourred for improvements whioh add

to the permanent value of the bujldings and
equipnient or appreoiably prolong their in-
tendefl 1ife shell be treanted as oapital ex-
gf}x:)ditures (see paragraph 15 of this appen-

28, Materials and supplies costs a. Uosts
inourred for materisls, supplies, and fab-

‘riontod parts necessary to carry out a Fed-

sral award are allowable,

b. Purchased materials ‘and supplies shall
be ocharged at their eotuel prices, net of ap-
plionble oredits, Withdrawels from general
stores or stookrooms showld be charged ab
their aotusl net cost under any reoognized
method of prioing inventory withdrawals,

‘oonsistently applied, Incoming transpor-

tatiion oharges are & proper part of materials
kud supplies costs,

6. Only materials and supplles actually
used for the pexformance of a Fedeyal award
may bs charged as dirgot oosbs,

d. Where federslly-onated o farnished
materials ave usad in performing the Federal
award, such materisls will be used without
charge,

29, Meetings and copfergnces. Costs of
meetings and confersnoes, the primary pur-
pose of which s the dissemination of teoh~
nionl informsation, .are allowable, This in-
oludes oosts of meals, transportation, rental
of fnollities, spenkers' foos, and other items
Inoidental to snch meetings or conferenoes.
But see paragraphs 14, Dotertainment costs,
and 83,, Partiolpant sapport costs of this np-
pendix,

80, Mem}erships, subsoriptions, and profes-
slonal aotivity ocosts, s, Oosts of the non-
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profit organiration's membexship in busi-
- nesas, teohniopl, and professional organiua-
sions ave nllowable,

b, Costs of the non-profit organisntion's
subsoriptions to business, profesgional, and
teohnionl perlodiosls are allowable,

¢, Oosts of membership In eny olvic or
oommunity orgenigation are aliowable with
prior approval by Tedersl oognigant agenoy.

d. Costs of membership In any country club
or soojel or dining olnb or organization are
unallowabls,

31, Organization costs, Mxpenditures, such
ap inoorporation fees, hrokera' fees, fees to
promoters, orgenigers or management oon-
sultants, attorneys, ncoountants, or invest-
ment counsslors, whether or not eraployess
of the organization, in oonneotion with es-
tablishment or reorganization of an organi-
zation, are nnnllowable exeept with prior Ap-
prove} of the awarding agenoy,

82, Page charges in profespione) jonrnals,
Pagp charges for professional jonrnal publi-
oations are sllowable as o neoessary part of
researoh oosts, where!

&, The resaa.roh paperg report work sup-
ported by the Federal Government; and

b. The ohaxges are levied imparbially on all
researoh papers published by the journal,
whether or not by federally-sponsored au-
thors,

33, Partioipant support costs, Partioipant
support oosts are direct oosts for ibems such
as sbipends oy subsistence allowanoes, travel
allowenoes, and rogistration fees paid to or
on behalf of partioipants or trainees (bub not
employsss) in oonneption with mestings,
oonferenoes, sympopia, or training projeots,
Theae costs are allowable with the prior ap-
proval of the awarding agenvy,

34, Patent obsts, a, The following oosts re~
lnting to patent and copyright matters are
allowable: cost of preparing disclesures, re-
ports, and other doocuments reguirsd by the
Pederal award and of gearching the art to
the extent necessary to make such disclo-
sures; oot of prepering doosuments and eny
other pabent oosts in gonneotion with bhe fi)-
ing and proseoution of s United fitates pat-
ent applioation whers title or royalty-free 1i-
cense is required by the ederal Government
to be conveyed to the Federal Glovernment;
end genera) counseling services relating to
petont nud copyright matters, sudh as advice
on patent and copyright laws, regulations,
olauses, and employee agresments (bub see
paragraphe 37, Professional services oosts,
and 44., Royalties and other costs for use of
patents and copyrights, of this appendix).

b, The following oosts related to patent
and copyright mattar are nnallowable;

(1) Cost of preparing disclosures, reports,
and other doouments end of searching the
art to the extent necessary tio make disolo-
sures nob required by the award,

(2) Costs in ooaneotion with fling and
progeouting any forelgn pntent application,

Pi. 280, App. B

or apny United 8tates. patent application,
whore the Federal awerd does nob refnuire
oonveying title or a royelty-fres licsnse to
the Pederal Government {but ses paragraph
46., Royaltien end other aoste for uee of pat-
ents and copyrights, of this appendix).

85, Plant and homelend seourity ocosts,
Neoesspry nnd ransonabls expenses jnourrad
for routine and homeland seourity to proteoct
foollitien, peraonne), and work produots are
allowable, Buoh ocosts Inplude, bnt are not
Umited to, wages and nniforms of personnel
engaged in securiby aotivities; eguipment;
berriera; contractual seourlty services: oon-
sultants; eto, Oapital expenditures for home-
Innd ond plant seourity purposes are subjsot
to paragraph 16, Mguipment and other oap-
1tal expenditures, of this appendiz, .

86. Pre-agresment costs, Pre-award - oosts
are those inourred prior to the effective date
of the sward direotly pursvant to the nego-
tiation and in anbtiofpation of the award
where such costs are mecessary to oomply
with the propossd delivery sohedule or period
of performanoce, Such voste anre allowable
only to the extont that they would have besn
allowable if inowrred afber the date of the
awsrd and only with the written approval of
the awerding agenoy.

87, Professional servioes oosts, &. Oosts of
professional and oconemltant serviees ren-
derod by persons who are members of a par-
tiouler profession or possess a spsojal sleill,
and who are not officers or employees of the
non-profit organization, are allowable, sub-
Jeot to subparagraphs b and ¢ when resson-
able in reletion to the sexrvioes rendered and
when not ocontingent wpon recovery of the
oostis from the Federal Government, In addi-
tion, logal and related servioes are Nmited
under paragraph 10 of this appendix,

B, In determining the allowability of costs
in a partioular oase, no single faotor or any
speoial combination of faotors ig necessarily
determinative, However, the following fac-
tors axe rolevant:

(1) The nature and soope of the servioe ren-
dered in relation to, the servioe reguiresd,

(2) The neopssity of oontracting for the
gervioe, oonsidering the non~profit organiva-
tion's capabiiity in the partioular area.

(8) The past pattern of suoh costs, partiou-
laxly in the yeays prior to Federal awards,

(4) The impnot of Federal awards on the
non-profit organigation’s business (i.e, what
new problems have arisen),

(6) Whether the proportion of Federal work
to the non-profit organization's total busi-
ness 18 such as to influenoe the non-~profit or-

, genization in favor of inourring the oost,

pertionlarly where the servioes rendersd axe
nob of & continuing nature and have lttle re-
lationship to work under Federal grants and
contraots,

(8) Whether the sorvice can be yerformed
more eponomionlly by direot employment
rather than contraoting.
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(7) The gualifiontions of the individual or
concern rendering the service and the ous-
tomary fees charged, especially on non-Fed-
eral awards, .

(0) Adeguaoy of the oontraotiupl agreement
for the servioe (e.p., dssoription of the serv-
ioe, estimate of time required, rate of com-
pepsation, and termination provisions),

o, In addition to the fnobtors in subpara-
graph 370 of this appendiy, retainer fees to
hs allowable must be supported by evidencs
of bone fide services available or rendersd

88, Pnbliontion and printing costs, &, Publi-
ontion oosts inolnde the oosts of printing (in-
oluding the processes of. composition, plate-
maling, press work, binding, and the ‘enf
produots produced by such processes), dis-
tribution, promotion, mefling, and general
handifng, Publioation oosbs also include page
charges in professional publiontions. .

b, If these costs are not identifisble with a
parbioular cost objeotive, they shounld be al-
loonted es indireot oosts to all benefiting ac-
tivities of the non-profit oxganization,

o, Page ocharges for professionnd journs)
publoations are sllowable as a neosssary
parb of regearch oosts where:

(1) The remearoh papers report work Eup-
ported by the Federal Government: and

(2) The obarges are levisd impartially on
&1} research papers published by the jonrnal,
whether or not by feflerally-sponsored au-
thors.

88, Rearrangement and alteration ocosts.

Oosts inowred for ordinary or normal reay-
rangement and alteration of facilities are al-
lowable. Special axxangement and alterabtion
oosbs inomired speoifionlly for the projeot are
allowable with the prior approval of the
awarding agenoy,
" 40, Recopversion oosts, Oosts fnourved in
the restorabion ox rohabilitation of the non-
profit orgapleation’s faoilities to approxi-
mately the same condition existing imme-
diately prior to commenocement of Federal
awards, less costs related to normal wear
and teax, ave pllowable,

41, Reoruiting oosts, 4. Snbjeot to subpara-
graphs 41D, o, and d of this appendix, and
provided that the size of the sbtafl recrmited
and maintained is in keeping with workload
requirements, costs of “help wanted" adver-
tising, operating costs of an employment of-
fioe neocessary to sepure ahd maintein an
adequabe staif, costs of operabting an aptitude
and eduoational testing yprogram, travel
oosts of employees while pngaged in reoruit-

ing personne), travel oosts of applicanis for.

interviews for prospective employment, and
reloontion costs inmourrad inoldent to reoruit-

“ment of new smployess, are allowabls to the
extent that such ocosts are inourrsd pursuant
to 8 well-managed yeornitment program,
Where the organization uses employment
agenofes, costs that are mob im excess of
standerd oommeroial rutas for suoh servioes
are allowabls.

2 CFR Ch, Il (1-1-09 Edifion)

b, In publications, costs of help wanted ad-
vertisfng that includes color, includss adver-
tising materia)l for other than recruitment
purposes, or is exoessive in sizs (taking into
oonsideration reoruitment purposes for
which jntended and -normal organizational
praotiogs in this respect), are unallowabls,

0. Oosts of help wanted advertising, speoial
smoluments, fringe bemefits, and salary al-
lowanoces inourred $o attract professional
pervaonnel from other organizations that do
not mest tha test of reasonnbleness or do not

* conform with the established practices of the
organization, are unallowable,

d. Where yelooation costs fncwrred incident
to reoruitroent of a new employse have besh
allowed either as an aliocable dirsot or indi~
reot cost, and the newly hired employse re-
slgns for readons within hiz conttoel within
twelys months after baing hired, the organi-
zation will be reguired to refund or oredit
such reloontion oosts t0 the Federal Govern~
ment,

42, Relooation oosts, a, Relooation ocosts
are oosts incident to the permanent change
of duty assignment (for an indefinite period
or for s stated period of not less than 12
months) of ‘an existing employee or npon re-
oruitment of 'a new employee, Relooation

.oosts are allowable, subjest to the Umitation
desoribed in subparagrEphs 42.b, o, md aof
this appendix, provided that;

(1) The move is for the benefit of the em-
ployer,

(2) Reimbursement to the employes 15 in
asocordance with an esteblished wiyitten pol-
ioy gonsistently followed by the employer,

(8) The reimbursement does not sxoesd the
employes’s Adtial {or reasonably estimated)
expenses,

b. Allowable relooation oosts for u\n‘rant
employees aro imited to the following:

(1) The costs of transportation of the em-
ployee, members of hiz immediate femily
and bis household, and personal effeots to
the new Jooation, .

(2) The oosts of {inding a new hiome, sush
as advance trips by employees and spouses to
looate living guarters And temporayy lodging

auring the transition parviod, up to maximum
period of 30 days, indluding advance trip
btims,

(8) Olosing oosts, shoh as bhrokerage, legal,
and appraise) fees, incident to the disposi-
tion of the employes's former home, These
oosts, yogether with those desoribed in sub-
pavagraph 42.0.(4) of this appsndix, are Hm-
ited to B perosnt of the sales prioe of the em-
ployee’s former home,

(4) The oontinuing costs of ownership of
the vaoant former home after the settloment
or leage datie of the omployese's new perma-
nent home, suoh as maintenance of buildings
and grounds (exolusive of fixing up expenses),
utilities, taxes, and property insuranoe,

(6) Other neopssayy aAnpd repsonable ex-
penses normally inofdent to relooation, suoh
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as the coats of canceling an unexpirad lense,
dlsconnecting and relustaliing housshold ap-
plianoes, and purchasing insurance agajnst
loss of or damages to porsone) property, The
oost of opnoeling an unexpired Jeass is lim-
totl to threo timep the monthly yental,

0. Allowable relooation costs for new em-
ployess are limited to thoes desoribed in sub-
paragrayh 43,b(1) and (2) of this appendix,
When relooation costs inourred inoident to
the recruitment of new employees have been
allowed eibther as a direot or indirest oosb
and the employes resigns for reasons within
his oontrol within 12 months aftor hire, the
organization shall refund or oredit the Fed-
eral Government for its share of the cost.
However, tho aonts of travel to an ovelsens
jocation shell be considered travel costs in
acoordancs with paragrayn 60 and not reloos-
tion costs for the purpose of this paragraph
if dependents are not permitted.at the looa-
tion for any renson and the oosts do not in-
olude oosts of transporting housshold goods,

d, The following costs related to relocation’

are unallowable:

(1) Paes and other costs asgooiated with ao-
quiring & new home.

(%) A loss on the Bale of & former homs,

(8) Oontinning mortgage principal and in-
tefest payments on & home being sold,

(4) Income taXes paid by an employee re-
1ated to reimburssi relocation vosts,

43, Rental costs of buildings and equip-
ment, &, Bubjoot to the limitabtions dedoribed
in subparagraphs 43,b, through d, of this ap-
pondix, rentnl oosts are allowable o the ex-
tent thet the rates aye reasomnable in light of
such facbors ast Rental costs of oompsvable
property, if any; market conditions in the
aren; alternabives avallable; and, the type,
life expsotanoy, oondition, and value of the
property leased, Rental arrangements should
be reviewed periodically to determine if eir-
oumstances have changed and other options
are aveilable,

b. Rental costs ander “sale and leass baok"
arrangements are allowable only up to the
amount that would be allowed had the non-
profit organization combinued to own the
property, This smount would inolude ex-
ponses shoh as depreciation or uge pllowanoe,
maintenanos, taxes, and insuranocs,

o. Renta) ocosts under *Jess-than-arms-
length” leases are ellowable only wp to the
amount (as explained in subparagraph 48.b,
of this appendix) that would be allowed had
title to the property vested in the non-profit
orgapization, Tor this purpose, & lens-than-
arms-length Jeass is ons under which one
party to the lesse agreement is able to con-
trol or substantially infinence the astions of
the other. Such lentes inolude, but are not
Hmited to those between divisions of a non-~
profit organization; non-profit organizations
under common ogntrol through common offi-
cers, direotors, oy members; and a non-profit
organjzation and a direoeor. trustee, officer,

PL 230, App. B

-0r key emi)loyae of the non-profit ore}xniza-

tlon or his immediats family, elther direobly
or through corporations, trusts, or similar
arrangemeonts in whioh they hold a control-
ling interest, For example, & non-profls orga-
nization maey establish a separate oorpora-
tion for the sole purpose of owning property
and leasing 1t back to the non-profit organi-
gebion,

d, Renta) oosts under Jeases whioh are re-
guired to bs trested as oapital leases under
GAAP are allowable only up to the amount
(a5 explained in subparegraph b) that would -
be allowed had the non-profit organization
purchased the properby on the date the lense
agreement was exeonted, The provisions of
Finanofal Aoscounting Standards Board
Btatement 18, Acoounting for Lieases, shall '
be used to determine whether a lesse is o
onpits) lease. Interest costs related to oap-
ital lenses are allowable to the extent they
moet the oriteria in paragraph 23 of this ap-
pendix, Unallowable costs include amounts
paid for profit, management fees, and taxes

* that would not have been inourred had the

non-profit organizetion purchased the faoil-

ity.
44, Royalties and other costs for uee of pat-

ents and copyrights, a. Royalties on 8 patent
or oopyright or amortization of the cost of
acquiring by purchase a oopyright, patent, or
rights therato, neocessary for the proper per-
formenoe of the award are silowable unless:

(1) The Federal Government has & licenss
o]r ;}:‘e right to free use of the pat.enb or 0opy-
rig’

- (2) The patent or copyright has been adju-
dicated to be invalid, or has beon administra-

~ tively determined to be Jnvalid,

(8) The patent or doyyright 1s considered to
be unenforceable,

(4) The patent or oopyright is expired,

b. Special oare should be exeroised in ds-
termining remsonableness where the royal-
ties may have arrived at as a result of less-
thap-axm's-length bargaining, e.g, -

(1) Royalties peid to persous, inoluding
oorporations, affiXlated wmx the non-profit .
organization,

(2) Royalties paid to unefflliated parties,
inoluding corporations, under an agreement
entered into in contemplation that a F PFederal
eward would hb made,

(8) Royalties paid under an agreement en-
tered into after san awerd is made to p non-
profit organization,

0. In any oass involving & patent or copy-
right formerly owned by the non-profit orga-
nization, the amount of royaity allowed
should not exceed the cost whioh wonld have
bsen allowed had the non-profit organization
retained title thereto, :

45. Selling and marketing, Costs of selling
and marketing any produots or ‘services of
the non-profit orgaxization are unallowable
(unless allowed under paragraph 1. of this ap-
pondix as allowable publio relations cost.
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Howaver, these costs are allowable as direct
oosts, with prior approval by awarding agen-
oies, when they are negessary for the pen-
formanoe of 'edera) programs,

46, Bpecialized service faoilities. a. The
oosts of services providad by highly complex

-or spaoialived facilities operated by the non-

profit organization, snch as oomputbers, wind
tunnels, and reactors are allowable, provided
the chavges for the services-meet the condi-
tions of either paragraph 46 b. or o, of this
appendix and, in addition, take Into acoonnt
any items of income or Federal financing
that gualify as applicabls: oredits under sub-
paragraph A6, of Appendix A to this park,

b. The costs of such servioss, when mate-
rial, must he charged directly to mpplicable
awards based on aotual usege of the services
oh the basis of a schedule of vates or estab-
lished methodology that.does not disorimi-
nate against federally-supportad activities of
the non-profit organization, inoluding usege
by the non-profit organization for internal
purposes, and i designed to recover only the
aggregate costs of the services, 'The costs of
spth servios shall consist normally of both
its direct costs and {ts alloonble share of all
indirect oosts. Rates shall be adjusted ab
least biennislly, and shall take into comsi-
eration oveyunder applied costs of the pre-
vious period(s).

o, Where the oosts inourred for a servies
are nobt materidl, they may be allooatied as
indireot oosts,

d, Undey some extrsordinery oir-
oumstances, where it is in the best interest
of the FPederal Government and the Justitu-
tion to establish alternative oosbting arrange-
ments, sBuch arvangements may be worked
out with the cognizant Federal agenoy,

47, Taxes, 8, In general, taxes which the ox-
ganizetion ip regnired to pay and whioh ave
paid or acorned in aocordance with GAAP,
and payments made to looal governments in
Meu of taxes which are sommensurate with
the loos) government services received ave
allowable, exoept for taxes from whioh ex-
emptions are available to the organization
direotly or which are aysilable to the organi-
gation based on an exemption afforded the
TFederal Government and in the labter onse
when the awarding agenoy makes nvallable
the neocesspry exemption certifioates, speoinl
asspssments on land which represent oapital
improvements, and Federal income taxes,

b, Any refund of taxes, and any payment to
the organization of interest thersonm, which
wers allowed as award oosts, will be oredited
either a8 a oost reduotion or oash refung, as
approprinte, to the Federal Goverament.,

48, 'Tormination oosts applloable to spon-
sored agresments, Tevmination of aweards
generally gives rise to the inourrence of
oopts, or the need for speolal trentment of
oosts, Which wonld not have avisen had the
Federal award not been terminated, Cost
prinoiples covering these items are st forth

2 CFR Ch, II (1~1-09 Edition)

below, They are to be usedl In conjunotion '
with the other provisions of this appendix in
tormination sltuations,

8. The ocost of items reasonably usable on
the mnou-profit organightion’s ofher work
shall not be allowabls unless the non-profit
organization submits evidenoe that it-wonld
not vetain’ suoh {tems at cost without sus-
taining a loss, In deolding whether suoh
items are reasonably usable on other work of
the non-profit organization, the ewarding
sgenoy should oonsider the non-profit orga-
nizabion's plans and orders for ourrent and
sollednied aofivity, Uontemporaneous pur-
ohases of common items by the non-profit
organization shall be regarded as evidence
that such items are rensonably usable on the
non-proﬂt organisation’s other work, Any
acooptancs of common items as allooable to
the terminated portion of the Federa) award
shall be Mmited to the extent that the guan-
tities of suoh items on hand, in transit, and
on brder are in excess of the reasonsble
quantitative reguirements of other work.

b. If in e partionlar onse, despite all rea-
sonable sfforts by the non-profit organiza~

- tion, oertain costs onnmot be discomtinued

jmmediately after the sffective date of ter-
mination, snch oosts are generally allowable
within the limitatfons set forth in this ap-
pendix, exoapt that any such oosts con-
tinuing sfter termination due to the neg-
ligent or willful fafluve of the non-profit or~
ganization to d!soontmue such oost.s shall be
unsllowable,

o. Liogs of useful value of speoial tooling,
machinexry, snd Is geneyally allowable if: '

(1) Such speoisl tooling, speoia) machinery,
or equipment is not reasonably oapable of
use in the other work of the non-profit orga-
nization,

(3) 'The intersst of the Feaeral Goverament
is protected by transfer of title or by other
means deemed appropriate. by the awarding
agenocy, and

(3) Tue loss of useful value for any one ter-
minated Federal award is limited to that

. portion of the acquisition cost whioh bears

the same ratio to the totnl sogwisition cost
as the terminated portion of the Iederal
award bears to the entirve terminated Fedoral
award and other Federal awards for which
the spgoial tooling, spsoinl machinery, or
equipment was acguired.

4 Rental copts under unexpired leasas nre
generally sllowable where clemly shown to
have Dbeen reasonably necessary for' the per-
formanos of the terminated IMederal awnrd
less the residual value of such leases, if:

(1) The amonnt of snoh rental olaimed does
not exoeefl the ransonable use yalne of the
property leased for the period 6f the Federal
awarq and such further period as may be rea-
gonable, and

(2) The non-profit organization makes all
rensonable efforts to terminate, assign, set-
tle, or otherwise reduce the oost of such
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tense, There nlso may be inoluded the cost of
sdterations of suoh leased property, provided
snoh altsrations weve nepessary for the per-
formanas of the Federa) award, snd of rea-
soneble restoration reguired by the provi-
sions of tho lease,

e, Bottlement expenses inoluding the fol-
lowing are generally sllowable;

(1) Accounting, legal, olerioal, and slmﬂar
oosbs reagonpbly neoessary for!

(a) The preparabion and presenm;lon to
the awarding ngenoy of setblement claims
and supporbing date with respeot to the tex-
minated portion of the Federnl awasd, Wnless
the termination is for default (sse §216.61 of
2 OFR part 215 (OMB Oiroulayr A-110))} and

(b) The termination and settlement of sub-
awards,

(2) Reasonable costs for the storegs, trans-
portation, proteotion, and disposition of
propexty provided by the Federal Goveyn-
ment or acquired or produced for the Federsl
award, exoeph when grantees or contractors
are reimbursed for disposals abt o predeter-
mined amount in accordance with §215,32

through 215,37 of 2 OFR part 216 (OMB Cir- .

oular A~110),

(3) Indireot oosts velated to salaries and
wages inourrefl as settlement expenses in
subparagraphs 48.e.(1) and (2) of this appen-
dix, Normally, suoh indirect costs shall be
limited to fringe benefits, oconprnoy oost,
and immediate supervision,

{. Olaims under sub awards, inoluding the

nllooable portion of olaims which are com- -

mon to the Federal award, and to other work
of the non-profit organization ave genemlly
allowable,

An sppropriate share of the non-profit or-

ganization's fndirect expenss may be allo-
oa,ted to the amount of settlements with sub-
sontraotors and/or subgrantees, provided
that the amount allooated is otherwiss con-
sistont with the basic guidellnes contained
in Appendix A. The indireot expense so allo~
oated shall exclude the same and similar
oopts olaimed direotly or lndireobly as settle-
ment 6Xpenses,

49, Training oosts, a. Uosts of preparation
and maintenance of a program of instruotion
inoludirg but not limited to on-the-job,
olagsroom, and apprenticeship training, de-
signed to inorease the vooational effeotive-
ness of employess, including training mate-
rials, textbooks, aalaries oy wages of trainees
(excluding overtime oompensation which
might arise therefrom), and (i) salaries of the
direokor of training and steff when the train-
ing program is conduoted by the organiza-
tion; or (1) tuition and fees when the train-
ing is in an institution not operatsd by the
organization, are allowable,

b, Coste of part-time eduoation, et an \m—
dergraduate or post-gradnate oollege level,
inoluding that provided at the organisation's
own facjlibies, are allowahle only when the
oourse of degree pursued is relative to the

Pt. 230, App. B

fleld in whioh the employee is now working
or may reasonably be expected to work, and
ave limited-to;

(1) Training meaterials,

(2) Texthools,

(8) Teps ohargos by the eduoational {nstitu-

(4) Tuibtion oharged by the etdnoational in-
stitution op, in lieu of tuition, instructors®
salaries and the releted share of indirect
oopts of the educabional institution to the
exbent that the hun thereo! 16 not in exoess
of the tultion whioh would have been pald to

- the parbioipating eduontional institution,

(6) Balaries and related costs of instruotors
who ars employees of the oxganigation,

(8) Strajght-time ocompensation of each
employee for time spent atbending olasses
during working houys not In exoess of 166
hours per year end only to the extent that
olroumstances do not permit the operation of
olasses or athendanos ab olasses after xegulay
working hours; otherwise, swoh ocompensa-
tion i unallowable,

o. Uosts of tuition, fess, training materials,
and textbooks (but nob subsistence, salary,
or any other emoluments) in ooineotion
with full-time oducation, inoluding that pro-
vided at the organization's own faoflities, ab
a post-gradunte (but not undergraduate) col-
lsge level, are nllowable only when the
opurse or degree pursued is related to the
field in whioh the employee I8 now working
or mey reasonably be sxpeoted to work, and
only where the oosts ressive the prior ap-

proval of the awarding agenoy, Suoh ocosts -

are limited to the costs abtributeble to a
totnl period not to exosed one sohool year for
each employee g0 trained, In unusual onses
the period mey be extended,

d, Costs of attendanos of up to 16 wesks per
employee per year at speoislized programs
gpeoifically depigned to enhance the effec-
tiveness of exeoutives or menagers or to pre-
pare employees for such positions are allow-
able, Such ocosts include enrollment fees,
training materials, texthooks and related
oharges, employees' salaries, subsistence,
and travel, Costs rllowable under this para-
graph do not inolude those for courses thaet
are part of a degres-oriented ourrionlum,
whioh are aliowable only to the extent sst
forth in subparagraphs b and o, :

e, Maintennnce expense, andl normal depre-
ofation or feir rental, on Iacilities ownead or
leased by the organization for training pur-
poses ars allowable to-the extent set foxrth in
‘paragraphs 11, 27, and 80 of this appendix,

{. Oontributions or donabtions to sdu-
oationsl or training institutions, including
the donation of facilities or other properties,
an;i soholarships or fellowships, are unallow-
able, .

g, Training and eduoation costs i1 excess
of those otherwise allowable under subpara-
graphs 40.b and o of this appendix may be al-
lowed with prior approval of the awarding
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agenoy. To be considered for approval, the
organization muvst demonstrate that suoh
costs are consistently inonrred pursuaut to
an esbablished training rnd eduoabtion pro-
gram, and that the course or Qegree pursusd
is relative to the field in which the employse
is now working or may reasonably be ex-
peoted to work,

56, Trazsportation oosts, Transportation
oosts inolude freight, express, oartage, and
postage oharges relating either to goods pur-
chased, in prooess, or delivered, These oosts
are allowable, When guoh oosts can readily
be identified with the items involved, they
may be directly ocharged as transportation
oosts or added to the oost of suoh 1tems (see
paragraph 28 of this appendix). Where identi-
fication with the materials received oannpot
reedily be made, transportation oosts may be
ohayged to the appropriate indirect cost ac-
oounfis {f the organization fallows B 00D~
sistent, egquitable prooedure in this respeot,

61, Travel oosts,

a, General, Travel costs ave the expenses

for transportation, lodging, subsistencs, andg -

related items inourred by employees who are
in travel statns on official business of the
non-profit organization, Buch costs may be
charged on an aodbual oost basis, on & per
diem or milsage basis in lieu of avtual 00sts
inourred, or on a obmbination of the two,
provided the method used is applied to an en-
tire trip and not to seleoted deys of the trip,
and resnlts in oharges vonsistent with thoss
aormally allowed in like ofronmstances in
the, non-profit orgenization’s non-federally-
sponsoved aotivities,

b, Liodging and subsistonce, Oosts inourred
by employess and officers for tiavel, inolud-
iog costs of lodgiog, other subsistence, and
inoidental expenses, shell be considered res-

* sonsble and allowable only to the exbemt
such oopts do not expeed charges normelly
allower by the non-profit organigation'in its
vegular operations as the vesult of the non-
profit organization’s written travel polioy.
In the ebsencs of an aoceptable, wribten non-
profit organization policy regarding travel
coste, the rates and smounts established
under subchapter I of Chapter 67, Title §,
United Btates Code (*"Trave) and Subsistence
Dxpenses; Mileage Allowanoces’), or by the
Administrator of Genera) Serviaes, o» by the
President (or his or her designes) pursusnt
to any provisions of snch subchapter shall
apply to travel under FPederal awards (48 OPR
81.205-46(0)).

-0, Commeroial air travel. (1) Afrfare oosts
in exoess of the custonary standard commer-
oin) airfave (coach or squivalent), Tederal
Grovernment contvaoh htrfare (Where aiithox-
ized nnd available), or the lowest commeroial
discount airfare ave unallowable except when
suoh accommodations would: require ofroni-
tous routing; require travel duving narsason-
able howrs; exoessively prolong travel; result
in additional oosts that' wounld offset the

’

2 CFR Ch. Il (1-1-09 Ediition)

tmnsporbatioﬁ saVINgs; or offer aocomniods~
tions not reasonally adegnate for the trav-

e)er's medion! needs, The non-profit organi--

zabion muet justify and dooument these con-
ditions on a oase-by-oase basis in order for
the use of first-olass airfare to be allowable
i1 suoh oases,

(2) Unless n pattern of avoidawvce is de-
teoted, - the Federal Government will gen-
erally not question a non-profit organiza-
tion's determinations that customary stand-
avd pirfere or other disoount airfave is un-
available for spooific trips if the non-profit
orgenization oan demonstrate either of the
following; thet such afrfars was not svail-
able in the spsoific oasp; or that it is the
non-profit organization's overall practice to
malke ronbine nse of suoh alrfare.

d. Aly travel by other than oommercial
oprrier, Costs of travel by non-profit organi-
zation-owned, -leased, or -charterad alroraft
fnolude the oost of loabs, charter, operation
(including personnel oosts), maintenance, de-
preciation, insurance, and, other relatied
oosts, The portion of such oosts that exceeds
the oost of allowable commersisl mir travel,

8s provided for in subparagraph) o, i8 unal-

lowable,

8, Foreign travel. Direot charges for for-
elgn travel opets are allowable only when the
travel has reoeived prior approval of the
awarding agency. Baoch separete forelgn trip
must receive such aypproval, Foy purposes of
this proviston, “foreign travel” inoludes any
travel outside Oauade, Mexico, the United
States, and any United Bbates territories end

posseseions, Howsever, the term ‘“foreign-

travel” for e non-profit organivabion losated

in a Torelgn ocountry menns travel outside

that country.

52, Trustees, Travel and pnbsistence oosts
of trustees (or dirsobors) are allowable, The
costs ave subjest to restriotions regarding
lodging, subslatence and air trayel aosts pro-
vided in paragraph 61 of this appendix,

APPENDIX C 70 PART 280—NON-PROFIT
ORGANIZATIONS NoT SUBJEOT TO
THIB PART

1, Advence Technology Instibnte (ATI),
Oharleston, South Oaroline

2. Aerospaoe Oprporabdion, Tl Sagundo, Oali-
fornis

8. Amerioan Institutes of Research (AIR),
Waghington DO

4, Argonue N&tlon&l Liavboratory; Chioago, 11-
Hnois

6. Atomioc Oasuulty Commiesion, Wash-
ington, DO

6. . ‘Batbells Memorinl Institute,
Headguertersd in Oplumbus, Ohio

7. Brookhaven Nationnl Laboratoly, Upton,
New York

8, Oharles Steark Draper Lnboratmy, Inoor-
porated, Oambridge, Massuolzuaetbs
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9. ONA Oorporation (ONAO), Alexandria, Vir-

nis
10, Dnvironmental Institute of Michigan,
Ann Arboy, Miohigen
1, Georgle Institute of Technology/Georgla
Tech Applied Resesroh Oorporation/Geor-
gin 'Tech Research Institute, Atlanta,
Goorgin
12, Hanford Inviropmentnl Health Founda-
tlon, Richland, Washington
18, II'T Resenroh Institute, Chioago, Illinois
Miiln?titube of Gas Teohnology, Chicage, Il-
nois -
16, Institute for Defense Anolysis, Alexan-
drle, Virglols
16, LMI, MoLsan, Virginia
11, hglbra Oorporation, Bedford, Massaohu-
sobts ’

18, Mitretek Systems, Ino.,, Falls OChuroh, -

Vivginia

19. Nationel Radiologioal Astronomy Obssrv-
atory, Gresn Banl, West Virginis

20. National Renewabls Bnergy Laboratory,
Golden, Colorado

21, Oak Ridge Associated Universities, Oak
Ridge, Tennesseo

Pl, 230, App. C

22, Rahd Oorporation, Senta Mopica, Oali-
fornia R

23, Resesrch Trjangle Inmstibute, Research
Trinngle Park, North Oaroling

24, Riverside Reosenroh Inntitute, New York,
New York : )

26, South Oarolina Research Authovity
{SORA), Oharleston, Bouth Oaroling

26, Southern Researoh Institute, Bire
mingham, Alebama

27. Southwest Regearch Institute, S8an Anto-
nio, Texas ,

28, SRY International, Menlo Park, Oslifornia

2D, Byraocuge Rosearoh Corporation, Byra-
ouse, New York

80, Universities Researoh Assoointion, Inoor-
porated (National Acoeleration Liab), Ar-
gonne, INlinois

31, Urban Institute, Washington DO

82, Non~profit insnrance companies, such as
Blue Oross and Blue Bhield Organivations

33. Other non-profit organizations as nego-
tiated with awarding agenofes

PARTS 231-299 [RESERVED]
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' c:chular No. A-133°
Revised to  ghow changeg published in the Federal Regdsters
.of June 27, 2003 and June 26, 2007 ‘
Audits of states, Looal Governoments, and-Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND BSTABLISHMENTS
SUBJECT: Audits of States, Local Governments, and Non-Profit Organlzations

. Purpose., This Circular is issued pursuant to the Single audit Act of
1984, P.L, 98-502, and the Slngle Audit Act Amendments of 1996, P,L, 104-156.
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2, Buthority. Circular a-133 ig issued under the authority of sections
503, 1111, and 7501 et seg, of title 31, United States Code, and Executive

-Orders 8248 and 11541,

3. Rescission srd Supersession., This Cixcular rescinds circular A-128,
"pudite of State and Local Governments," issued April 12, 1985, and supersedes

the prior Circular A-133, "Audits of Institutions of Highexr Education and
Other Non~Profit Institutiong," issued April 22, 1996, Foxr effective dates,

see paragraph 10,

4, Policy., Except &s provided herein, the standards set forth in this
Cireulax shall be applied by all Federal agencies. If any statute
specifically prescribes policies or speclfzc requirements that differ frxom the
standards provided hereln, the prov1s1ons of the subsequent statute shall

govern,

"Federal agencies shall apply the provisions of the sections of ‘this
Circulsdr to nom-Federal entities, whether they are reciplents expending
Federal awards recelved directly from Federal awarding agencies, or are
subrec;plents expending Federal awards received from a pass-through entity (a

reclplent or another subrecipient).

This Circular does not apply to non-U;&. based entities expending
Federal pwards recelved either directly as a recipient or indirectly as a

‘subrecipient,

5. Defigitigng, The definitions of key terms used in this Circular are
‘vcontained in §,__.105 in the Attachment to this Circular,

6. Required Action., The specific requirements and responsibilities of
Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

meking awards to non»Federal entlties, elther directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unlees different provipions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Responglplllties OMB will review Federal agency regulatlons and
implementation of this Circular, and will provide interpretations of policy

requ1rements and assistance to ensure uniform, effective and efficient
implementation.
8, Information Contact. Purther information concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993,
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9, Review Date.  This'Circular will have a policy review three years from
the date of igsuance. ' o o o

<10, Effective Dates. The standards set forth in § __.400 of the Attachment
to this Circular, which apply directly to Federal agencles, shall be effective
July 1, 1996, and shall apply to. audits of fiscal years beginning after June
30, 1996, except as otherwise specified in §___.400(a).

The standards set forth in this Circular that Federaml agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ _.305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998,
The requireéments of Circular A-128, although the Circular ls rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fisoal years
beginning on or before June 30, 1996. '

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
“implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T, Smythe
Acdting Director

The revisions published in the Federal Regilster June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Dilrector
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. PART__ --AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS

Subpart A--General
Sec,

_-..100 Purpose.

__.105 Definitions.

Subpart B--audits '

__.200 Audit requirements. '
T __.205 Basis for determining Federal awarxds expended.

___.210 Subrecipient and vendor determinations.

__.215 Relation to other audit requirements.

220 - Fregquency of audits. i

_.225 sanctions.

__..230 Audit costs.

._..235 Program-gpecific audits.

Subpart C--Auditees

__.300 Auditee responsibilities.

_.305 Auditor selection.

__.310 Financial statements,

__.315 Audit findings follow-up,

—_.320 Report submisgsion.

Subpart D--Pederal Agencies and Pass-Throygh Entities
To__.400 Responsibilities.

- 405 Management decision,

Subpart E--Auditore '

500 ~ Svope of audit.

—.505 © Audit repoxting.

__.5l0 * audit findings.

__.515 Audit working papers.

__.520 Major program determination.

525 Criteria for Federal program risk.

__.530 Criteria for a low-risk auditee,

Appendix A to Part ___ ~ Data Collection Form (Form SPF-SAC),

Appendix B to Part ___ - Circular A-133 Compliance Supplement.
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Subpart A--General
s,__;moo Purposé.

This part sets forth standards for obtaining cdonsistency and uniformity
among Federal agencies for the audit of non-Federal entities expending Pederal -
awards.

5__.105 Definitions. -

Auditee means any non-Federal entity that expends Federal awards which
mugt be audited under this part, . .

Auditor means an auditor, that is a public accountant or a Federal,
Ytate oxr local government audit organization, whioh meets the general
standards specified in generally accepted government anditing standards
(GAGAS). The term auditor does not include internal auditors of non-proflt
organizations,

Auddt finding means deficiencles which the auditor is required by
§__..B10(a) to report in the schedule of findings and questioned costs,

CFDA number meang the number assigned to a Federal program in the

Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
share common compliance reguirements., The types of clustere of programs are
research and development (R&D), student financial aid (S8Fa), and other
clusters. "Other clusterg" are as defined by the Office of Managemenht and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designatlng an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with B___ .400(d) (1) and §___.400(d) (2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as
described in §__ .520, and, with the exception of R&D as described in
5___.200(c),,whether a program~specific audit may be elected.

Cognlzant agency for audit means the Federal agency deslgnated to carry
out the responsibilities described in §__ .400(a).

- Compliance pupplement refers to the Clrcular A 133 Compliance
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it, This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

. 20402-9325.
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deficiencies;
(2) Produces recommended improvements; or

(3} Demonstrates that audit flndlngs are elther invalid or do not
warrant auditee action,

Federal agencvy has the game meaning as the term agengy in SeCELOH 551(1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entitiee receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does
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not . iné¢lude procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractor operated facilities (G0COs) are excluded from the

requirements of this part. :

Federal awarding agency means the Federal agency that prbvides an award
directly to the recipient. '

Federal financial asistance means assistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property

(including donated surplus property), cooperative agreements, interest
subsidies, insurance, fdod commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §____.205(h) and §___.205(1),

Federal Program means:
(1) 21l Federal awards to a non-Federal entity assigned a single
number in the CFDA.

{2) When no CFDA number is assigned, all Federal awards' from the same .

agency made for
program.

(3) Notwithstanding paragraphe (1) and (2) of this definition, a
cluster of programs, The types of clusters of programs are:

the same purpose should be combined and considered one

(i) Research and development (R&D)}
(ii) student financial aid (SFA); and
' (1ii) "Other clusters," as described in the definition of cluster
of programs in this section, :

GAGAS means generally accepted governmént auditing standards issued by
the Comptrolier General of the United States, which are applicable to
financial audits, , '

Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Institute of

. Certified Public Accountants (AICPA}.

Tondian tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alaskan Native village or regional or ’
village corporation (as defined in, or established undexr, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible forx
the special programs and services provided by the United States to Indians
because of their status as Indians.

Tnternal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Bffectiveness and efficieﬁcy of operationg;-

(2) Reiiability of financial reporting; and

(3) Compliance with applicabie laws and regulations.

Internal control -pertaining to the compliagée requirements for Federal

programe (Internal control over Federal programs) means a process--effected by
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an entity's- management and othek personnel~—desagned to provide reasonable
asgurance regardlng the achlevement of the follow1ng DbJeCthES for Federal
programs.

(1) Transactions are propérly Yecorded and accounted for to:

(1) Permit the preparastion of reliable financial statements and
Federal reports; ’

(1i) Maintain accountability over assets; and

: (iii) Demonstrate compliance with laws, regulations, and other
compliance requirements; .

(2) Transactions are executed in compliance with:

bl

(i) Laws, regulations, and the provisions of contracts or grant
agreenments that could have a direct and material effect on a Federal program;
and

(14) Any other laws and regulations that are ideéntified in the
compliance supplement; and

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee receiﬁed or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public autherity, special district, school distriect, intrastate distxict,
council of governments, and any other instrumentality of local government,

ngg;_p;gg_gm means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in sccordance with
g ___.216(a),

Management decigion means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective actlon plan and
the issuance of a written decision as to what corrective action ie necessary.

Non-Federal entity means a State, local goverrment, or non-profit
organization,

Non-profit organization meane:

(1) any corporation, trust, association, cooperative, or other
organization that: . )

(i) Is operated prlmarily for scientific, educatlonal, service,
charitable, or similar purposes in the public interest;

(ii) I not organized primarily for profit; and

(1ii) Uses its net proceeds to maintain, ilmprove, or expand its
operationg; and

(2) The term pon-profit or ization includes non-profit imstitutions
of higher education and hosgpitals,
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:‘,

: OMB means the Executive Office of the Pre51dent, Office of Managemént
and Budget .

ight agency for audit means the Federal awarding agency that
prov;des the predominant amount of direct fundlng to a recipient not assigned
a cognizant agéncy for audit. .When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described

~in § .400(b) .

EBffective July 28, 2003, the following is added to this defznztion

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any :
_reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment. "

' Pass-through entity means'a non-Federal entity that prov1des a Federal
award to a subrecipient to car?y out a Federal program,

Program-specific audit means an audit of one Federal program as provided
for in § .200({a) and § .235,

Questioned cost means a cost that is gquestioned by the auditor because
of an audit finding: _ .

(1) Which resulted from a violation oxr possible violatlon of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, 1nclud1ng

funds used to match Federal funds;™

(2) Where the costs, at the tlme of the audlt, are not supported by
adequate documentation; ox .

(3) Where the costs incurred apbgar urireasonable and do not reflect
the actions a prudent person would take in the ciroumstances.

Recipient means a non-Federal entity that expends Pederal awards
received directly from a Federal awarding agency to carry out a Federal

program,

Research and dezelogﬁen; {R&D) means all reseaxrch activitles, Dboth basic
and applied, and all development activities that are pexrformed by a non-

Federal entity. Research is defined as a systematic study directed toward
funller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in

research techniques where such activities utilize the same facilities as other .

regearch and development activities and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
and understanding gained from reseaxrch directed toward the production of

useful materials, devices, systems, or methods, including design and
development of prototypes and. processes,

Single audit means an andit which includes both the entity's financial
statements and the Federal awards as described in § .BDO,

State means any State of the United States, the District of Columbia,

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Marlana Islands, and the Trust Territory of the
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Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian -tribe as
defined in this section. ’ : .

Student Finaneial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Bducation Act
of 1965, as amended, (20 U,5.C. 1070 et seq.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies ox

research,

Subrecipient means a non-Pederal entity that expends Federal awards
recelved from a pass-through entity to carry out a Federal program, but does
not  include an individual that is a beneficlary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § .210.

Types of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management: eligibility; matching, level of effort, earmarking: and,

reporting, .

Vendor means a dealer, distributor, merchant, oxr other sellex providing
goods or services that are required for the conduct of a Federal pxogram.
‘These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing

between a subrecipient and a vendor is provided in §____.210.

Subpart B~-Audits ‘
§__.200 Audit requirements.

(a) pudit reguired. Non~Federal entities that expend $300,000
(500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for :
that year in accordance with the provisions of this part. Guidance on '
determining Federal awards expended is provided in §__ .20B, '

{b) Single audit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §___.500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.

() Program—séecific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal

program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
speclific audit conducted in accordance with §  .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through epntity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

" {d) - Exemption when F al awards expended are less than 8300,000
5 for fisc ndil a r omber 3 2003): Won-Federal
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C‘entities that expend less than $300,000 (8500,000 for fiscal yeazs endibé
after December 31, 2003) a year in Federal awards are exempt from Federal

‘audit requirements for that year, except as noted in §

,215(a), but records

must be available for review or audit by appropriabe officials of the Federal
agency, pass-through entity, and General Accounting Office ({GAO).

(e) Federally Funded Research and Development Centers (FERDC).
Management of an auditee that owns or operates a FFRDC may elect to treat the

FFRDC as a separate entity for purposes of this part.

S L2085 Basis for determining Federal awards e#pended.

(a) Determining Federal gwards expended. The determination of when an

award is expended shonld be based on when the activity related to the award

occurs,  Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts oxr grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds undexr loan and loan guarantee
programs; the receipt of property; the receipt of surplus property: the

" receipt or use of program income; the distribution oxr consumption of food

commodities; the disbursement of amounts entltling the non-Federal entity to

" an interest subsidy; and, the perlod when insurance is in force,

(b} Loan_and loan gua antees' loans). Since the Federal GovernmentAis

at zisk for loans until the debt is repaid, the following guidelipes shall be
used to calculate the value of Federal awards expended undexr loan programs,

except as noted in paragraphs (o) and (d) of this section:
(1) Value of new loans made or received during the fiscal year;
plus W

(2} Balance of loans from previous years for which the Federal

Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance

received.
(c) Loan and loén uara es (loans) at institutions of highe
‘education. When loans are made to students of an institution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for ‘the prior balances,

(d) Prior loan and logn anarantees (loans). Loans, the proceeds of

which were réceived and expended in prioxr-years, are not considered Fedexral
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awardé for

endowment funds which are federally restricted are considered awards expended

in each year in which the funds are still restricted.

(f) : e rent. Free rent recelved by itself is not considered a
Federal award expended under this part. However, free rent received as part
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'of an.award to carfy out a Federal program shall be included in determining

Pederal awards expended and subject to audit under this part.

{g) aluing non—gggn assistance. FPederal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency. :

{h) Medicare. Medicare payments to a,non-Federal entity for providing
patient care services to Medicare eligible individuals are not consldered
Federal awards expended under this part.

(1) Medicaid. Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis,

(3) ain loans provided by th tional Credit Upion -
Administration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended,

8 .210 Subrecipient and vendor determinations,

———

{a) Geperal. An auditee may be a reciplient, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (e) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) Federal award. Characteristics indicative of a Federal award
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance; .

(2) Has its performance measured against whether the objectives
of the Federal program are met;

{3) Has responsibility for programmatic declislon making:

(4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

: (5) Uses the Federal funds to carry out a program of the .
organization as compared to providing goods or services for a program of the
pass-through entity, ,

'(c) Payment for goods and services, Characteristlcs indicative of a

payment for goods and services recelved by a vendor are when the organization:

(1) Prov1des the goods and services within normal busirness-
operations;
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(2}  Provides simiiar goods or services.to many differert
purchasers; ' ‘ S

(3) Operates in a competitive environment;

(4)  Provides goods or services that are ancillary to the
operation of the Pederal program; and

'(5) Is not subject to compliance reduirements of the Federal
program. ' :

(d) Use of ‘jndgment in making determination. There may be unusual
i In making the .

circumstances or exceptlions to the listed characteristics.
determination of whethexr a subrecipient or vendor relationship exists, the
substance, of the relationship is more important than the foxm of the

agreement, It is not e?pected that all of the charactexistics will be present
and judgment sbould be used in determining whether an entlty is a subreciplent

or vendor,

{e) For—proﬁlt subrec Lpient; Since this’ part does not apply to for-

profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipilents.
The contract with the for-profit subrecipient should describe applicable
compliance regquirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract; and post-award audits,

(£} Complignce /responsibility for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to emsure that.the
procurement, receipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
anditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor 1s responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. BAlso,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisicns of contracts or grant agreements,

———

s .215 Relation to other audit requirements.

(a) Audit under this part in lisu of other andits. An audit made in
accordance with this part shall be in’'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Pederal
agency's needs, it shall rely upon and use such audits. The provisions of
" this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, pexformance audits, evaluations, inspections, or reviews)
nor authorize any auditee to comstrain Federal agencies frxrom carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors,

(b) Federal agency to pay for additional audits. A Federal .agency
" that conducts or contracts for additional audits shall, consistent with other
"applicable laws and regulations, arrange for funding the full cost of such

additional audits.
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(¢) Request for a program to be audited as a major brodram. B3 Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting Or arranging for the
additional audits. To allow for:planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the rilsk-based audit approach described in
§___.520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program ls to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pasgs- through entity may use the provisions of
this paragraph for a subrecipient.

§ .220 Frequency of audits,

Except for the provisions for biennial audits provided in.paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. BAny biennial audit shall cover both years within the biennial
period. '

(a) A State or local government that 1s required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less freguently
than annually, is permitted to undergo its audits pursuant to this part
biennially, This requirement must still be in effect for the biennial period

under audit,

(b) . Any non-profit organization‘thaf had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

s , 225 Sanctions,

No audit costs may be charged to Federal awards when audits regquired by
this part have not been made or have been made but not in accordance with this
part, In cases of continued inability oxr unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b) Withholding or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award. '

§ .230 Audit costs.
{a) Allowable copts. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. - The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.
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{(b) " Unhallowable costs. A non-Federal entity shall nbt”charQe the
* following to a Federal award: ; '

© (1) The cost of any audit under the Single Audit Act Amendments
© of 1996 (31 U.8.C., 7501 et seq.) not conducted in accordance with this part.

' {2) The cost of auditing & non—Federal entlty which has Federal
awards expended of less than $300,000 ($500,000 fox fiscal years ending after
December 31, 2003) per year and is thereby exempted under §_  .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
©audits to monitor its subrecipients in accordance with §  .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-—
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost principlea, eligibility; matching, level of effort, earmarking;

and, reporting.

s 235 Program-specific audits.

(a) Program-specific audit guide available. 1In many cases, a program-

specific audit guide will be available to provideé specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific aundit
guide is available, the auditor shall follow GAGAS and the guide when

performing a program~specific audit.

{b) 'Program—sgeclflc audit guide pot available. (1) When a program-

specific audit guide is not available, the anditee and auditor shall have
basmcally the same responsibilities for the Federal program as they would have

for an audit of a major program in a single audit,

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § :315(b), and a
corrective action plan consistent with the requirements of §__.315(c).

(3), The auditor shall:

(i) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS,

- (ii) Obtain an understanding of 1nternal'control and
perform tests of internal control over the Federal program consistent with the
requirements of §  ,500{(c) for a major progran

‘ (111) Pexform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or ‘grant
agreements that could have a direct and material effect on the Federal program

consistent with the requirements of § 500 (d) for a major program; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
-prepared by the auditee, and report, as a current year audit flndlng, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit findlng in accordance with the

requirements of §__ ,500(e).

{4} The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section, The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(1) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal progxram is presented fairly in all
material respects in conformity with the stated accounting policles;

{ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(ii1) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Federal progxram; and

_ (iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  .B05(d) (1) and findings
and questioned costs consistent with the reguirements of S___.SOS(d)(E).

(c) Report submission cific
(1) The audit shall be completed and the reporting required by paragraph
(a) (2) or (o) (3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agéncy
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor's
report(s), or 13 months after the end of the audit period, unless a different
period is specified in-a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection.

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting requlred by the program~specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding. agency or pass—through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Pederal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)<{2) of
. this section, and the auditor's report(s) described in paragraph (b) (4) of
this section., The data collection form prepared in accordance with
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's___ 320(b), as applicable ‘to a program-specific audit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. Also, when the schedule of
flndlngs and questioned costs disclosed audit findings oxr the swmmary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awaxrding agency, or dlrectly to the pass-through entity
in the case of a subrecipient, Instead of submitting the reporting package to
the pass~through entity, when a subrecipient is not reguired to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of §  .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

regquirement.

(d) Other sections of this part may a Qply. Program-specific audits .
.230,

are subject to §__ .100 through §  .215(b), '§__ .220 through §__ _

§  .300 through §__ .305, §  .315, § 320(£) through §___ .320(3), §__ .400
through §  .405, 5___.510 through s___ 515, and other referenced provisions
of this part unless contrary to the provi51ons of this section, a program-
specific audit guide, or program laws and regulations,

subpart C~-Auditees
s . 300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Pederal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b) Maintain internal control ovéi Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or

grant agreements related to each of its Pederal programs.

(d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with'§__ .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by §  .320{a) are granted by the cognizant or oversigbt
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass~-through entity providing Federal awards of the extension.

(f)- . Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(0), respectively.

§ . 305 Auditor selection,
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{a) Buditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-~102 Common Rule") published Maxch 11,
1988 and amended April 19, 1995 [insext appropriate CFR citation], Clrecular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non~Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avallable from the Officé of Administration, Publications Office, room 2200,
New Executive Office’ Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firme, and women's business entexprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. FPactors to be
congidered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional cqualifications and technical abilities, the repults
of external quality control reviews, and price.

(b) estriction o ditor ring indirect cost propos . An
auditor who prepares the indirect cost proposal oxr cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subseguent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years begimnning after
June 30, 1998. ‘

' (c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the

requirements of this part.
§___.310 Financial ptatements.

(a) Financial statements. The auditee shall prepare financial
gtatements that reflect its financiel position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited, The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agenciea, and other organizational units that have separate audits in ’
accordance with §___.500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by  Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately., At a
minimim, the schedule shall: .

A1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and majoxr
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended'for each individual
Federal program and .the CFDA number or other identifying number when the CFDA

information is not available,

‘ (4) Include notes that describe the significant accounting
pollcies used in preparing the schedule, .

{5) Po the extent practical, pass-through entities should
identify in the schednle the total amount provided to subrecipients from each

Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the rederal awards expended in the form of non-cash agsistance,
the amount of insurance in effect during the year, and loans or loan .
guarantees outstanding at year end. While not required, it is preferable to
present thls information in the schedule.

5 -.315 Audit findings follow-up.

“{a) @eneral. - The auditee is responsible for follow-up and corrective

action on all audit findings., As part of this responsibility, the auditee
. 8hall prepare a summary schedule of prior audit findings, The auditee shall

also prepare a corrective action plan for current vear audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
E__..Bl0(c). B8Since the summary schedule may 1nclude audit findlngs from
multlple yvears, it shall include the fiscal year in which the finding

inltlally ocourred.

(b) Summary schedule of prior andit findings. The summary schedule pf

‘prior audlt findings shall report the status of all audit -findings included in
the prior audit's schedule of findings and guestioned cogte relative to
Federal awards, The summaxry schedule ghall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed ag corrected in accordance with paragraph {b) (1) of this
section, or no longer valid or not warranting further actioh in accordance

with paragraph (b)(4) of this section.

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When audit findings were not corrected or were only
partlally corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken,

(3) When corrective act:on taken 1s smgnlflcantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation,

(4) When the auditee believes the audit findinge are no longer
valid or do not warrant further action, the reasons for this pogition shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further actlon ig that all of the following have

occurred:

(1) Two years have passed since the audit reporf in which
17
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the finding occurred was submitted to the Federal clearinghbusef

{ii} The Federal agency or pass- through entity is not
currently following up with the auditee on the audit flndlng, .and

(iii) A management decision was not issued.

(c) Corrective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name({s) of the gontact person(s) responsible forx corrective
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit flndlngs or believes corrective
action ls not required, then the corrective action plan shall include an
explanation and specific reasons. ‘ .

5. .320  Report submission.

(a) Genergl. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package.
desoribed in paragraph (o) of thieg section shall be submitted with:n the
earlier of 30 days after receipt of the auditor’s report(a), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
yeare begimning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after recelpt of the auditor’s report(s), or 13 months
after the end of the audit perlod ) Unless restricted by law or regulation,
the auditee shall make copies available foxr public inspection.

{b) Data Collection. (1) The auditee shall submit a data collection
‘form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit, The form shall be approved by OMB, available from the
Federal clear;nghouse designated by OMB, and include data elements esimilar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financlal officer) shall sign a statement to be included as part of
the form certifying that: the auditee compl;ed with thée regquirements of this
part, the form was prepared in accordance with this part (amd the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

ti)f The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, quallfled opinlon, adverse
opinion, or disclaimer of opinion).

(id) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial gtatements and
whether any such conditions were material weaknesses.

(idid) A gtatement -as to whether the audit disclosed any noncompliance whlch
is material to the financial statements of the auditee.

{iv) Where appllcable, a statement that significant deflclencies in internal
.control over major programs were digcloged by the audit and whethex
any such conditions were material weaknesses,

(v) The type of report the auditor issued on compliance for major

is
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{vi)

(vii)
(viii)
(ix)

(x)

{(xiid)
{xiv)
(xv).

{xvi)

programs. (i.e., unquallfled opinion, qualifled opinion, adverse
opinion, or disclaimer of opinlon)

. A list of the Federal awarding agencies whiéh'will receive a copy of

the reporting package pursuant to §__ .320(d)(2) of OMB Circular
A-133,

A yves or no statement as to whether the auditee gualified’ ae a low-~
risk auditee under §___.530 of OMB Circular A-133,

The dollar threshold used to distinguish between Type A and Type B
programs as defined in §._ _.520(b) of OMB Circular A-133,

The Catalog of Federal Domestilc Assigtance (CFDA) number for each

Federal program, ag applicable,

The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the schedule

of expenditures of Federal awaxrds,

The amount of expenditures in the schedule of expendltures of Federal
awards associated with each Federal program,

For each PFederal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requl;ements and the total amount of any guestioned costs:

(A) Activities allowed or unallowed.

(B) " Allowable costs/cost principles.

(c) . Cash management,

{D) Davis-Bacon Act.

(By Eligibility,

(F) . Equipment and real property management.

(@) Matching, level of. effort, earmarking.

(H) Period of avallability of Federal funds.

{I) Procurement and suspension and debarment.

(T) Program income.

(K) Real property acguisition and relocation aseistance. -
(L) Reporting. }
(M) Subrecipient monitoring,

(N) Speclal tests and provisions.

Auditee Name, Enmployer Identiflcation Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature,,and Date.

Whether the auditee hag elther a cognizant or overszght agency for
audit,

The name of the cognizanﬁ or oversight agency for audit determined in
accordance with.§ .400(a) and § +400(b), respectively..

{3) Uging the information included in the reporting package

described in paragraph (c) of this section, the anditor shall complete the
applicable gections of the form. The auditor shall sign a statement to be
included as part of the data collection forxm that indicates, at a minimum, the
source of the information included in the form, the auditor’s respons;blllty
for the information, that the foxm is not a substitute for the reporting
package described in. paragraph {c) of this section, and that the content of
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the form iq‘limited'to the data elements pxescribea by OMB.
{e) | gggg;gigg_ggggggg. The reporting package shall include the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §___.310(a) and §___.310(b), respectively;

(2) Summary schedule of prior audit findings discussed in
§ .315(b);

(3) Auditor's report(s) discussed in §____.505; and

(4) Corrective action plan discussed in §___.315(0c).

(d) Submission to clearinghouge, All auditees shall submit to the Federal
clearinghouse designated by OMB a single copy of the data collection form

descoribed in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this section.

(e) dditional submissio; subrecipients. (1) 1In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (o) of this section for each pass-
.through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relatlng to Federal awards that the pass-through entlty

provided,

(2) Instead of submittlng the reportlng package to a pass-
through entity, when a subrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipilent was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Pederal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass- through entity
prov1ded A subrecipient may submit a copy of the reporting package described
in paragraph (v) of this section to a pass-through entity to comply with this
notification requirement.

(£) ests f ies, In response to requests by a Federal
agency or pass through entity, audltees shall submit the appropriate coples of
the reporting package described in paragraph (¢) of this section and, if
requested, a copy of any management letters issued by the auditor,

(g) Report retention re e 8. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three vears from the date of submission to the Federal clearinghouse
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designated by OMB. Pass—through entities shali keep subrscipients'
submigeions on file for three years from date of reoceipt,

(h) '1earinghouse resgon31bi;ities. The Federal clearlnghouse

designated by OMB shall distribute the reporting packages xecelved in
accordance with paragraph (d){2) of this section and §___.235(e) (3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the reguired data collection

forms and reporting packages. -

(L) Clearinghouse gddresg The address of the Federal clearinghouse
currently deslgnated by OMB is Federal audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonville, IN 47132,

(1) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such mammer as may be approved by

OMB, With OMB approval, the Federal clearlnghouse may pllot test methods of
electronlc suhmi581ons. . .

Subpart D~ ~-Federal Agencies and Pass~Through Entities
E___ 400 Responsmbilzt;es.

{a) Cognizant agency for audit resgonsibllitles. Recipients expending

more than $25 million (950 million for fiscal years ‘ending after Daecember 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment. ,

Following is effective for fiscal years ending on or before December 31, 2003;:
To provide for contimuity of cognizance, the determination of the predominant
amount of Alrect funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periode endlng in 1997 through
2000 will be determined based on Federal awards éexpended in 1995. (However,
for States and local governments that expend more than $25 mllllon a year in
Federal awards and have previously assigned.cognizant agencies for audit, the
requirements of this paragraph are not effective until 'fiscal years beginning

after Jure 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003

The determination of the predominant amount of direct funding shall be’ based
upon direct Federal awards expended in the recipient’'s fiscal vears ending 1n
2004, 2009, 2014, and every fifth year thereaftex, For example, audit/
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004 {(However, for 2001 through 2005, the
cognizant agency for auvdit is detexmmned based on the predominant amount of
direct Pederal awards expended in the recipient's fiscal year ending in 2000),

Notwithstanding the manner in which audit cognizance is determlned, a Tederal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for aundit. Within 30 days after any
reassignment, both the old and the new gognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. o
(2) Consider auditee requests for extensions, to the report
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submigsion due date xequired by §__.320(a). The cognizant agency for audit
may grant extensions for good cause,

{3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditoxrs, and provide the results, when
appropriate, to other interested oxganizations.

{4) Promptly inform other affected Federal agencies and
approprlate Federal law enforcement officiale of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations,

!

(5) Advise the auditor and, where approprlate, the auditee of
any defi01enc1es found in the audits when the deficiencies requlre corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action, If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencles and pass-through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive. substandard performance by auditors shall be referred to
appropriate State llcensing agencies and professional bodies for disciplinary

© action.

“(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, -Bo that the additional audits or reviewe build upon
andits performed in accordance with this part.

(7) Coordinate a management decigion for audit findings thatl
affect the Federal programs of more than one agency. '

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For blennial audits permitted under § .220, congider
auditee requests to qualify as a low-risk auditee under § .530(a) .

{b)  oOversight agency for audit resvonsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Pederal agency determined in accordance with
§__.105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requestgd.

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit,

(c) Federal awarding agency respongibilities. The Federal awarding

agency sha11 perform the following for the Federal awards it makes:

(1) Identify Federal awards made by infoxming each recipient
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D., When some of thie information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) Advise recipients of requirements imposed on them by
Federal laws, xegulations, and the provisions of contracts or grant
agreements,

(3) Ensure that audits are completed and reports are received
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in a timely manmer and in acoordance, w;tth the requirements of this part.

(4) Provide techn:.cal advice and counsel to auditees and
auditors as requested.
(5) Issue a management decision on audit findings within six

months after receipt of the audit report and ensure that the reciplent takes
appropriate and timely coxrective action,

‘ (6) Assign a person respopSible for prova.d:mg annual updates
of the compliance supplement to OMB,

(4) Pags~through entity responsibilities. A pass- through entity shall
perform the following for the Federal awards it makes:

(1) Identify Pederal awards made by informing each
subrecipient of CFDA title -and nunber, award name and number, award year, if
the award is R&D, and name of Federal agency, When some of this information
is not available, the pass-through entity shall provide the best information

available to describe the Federal award.

(2) Advise subrecipients of reguirements imposed on them by
Federal laws, rxegulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

(3) Monitor the activ1t1es of subrecipients as mecessary to
ensure that Federal awards are used for autborized purposes in conpliance with
laws, regulations, and the prova.sions of ‘contracts oxr grant agreements and

that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
flgseal years ending after December 31, 2003) or more in Federal -awards during
the subrecipient's fiscal year have met the audit requirements of this part

for that fiscal year,

(5) ° Issue a managemeht decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrec;plent takes appropriate and timely corrective action.

' (6) Consider whether subrecipient audits nece851tate
adjustment of the pass~through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necegsary for the pass-through entity to comply with this part.

B.__.405 Management deo:.sd.on. .
(a) General . The management dec;smon shall clearly state whether orx

not the audit findlng ig sustained, the reasons for the decision, and the

expected auditee action to repay dlsallowed cogts, make financial adgustments,
or take other action. If the auditee has not completed corrective action, a
t:.metable for follow-up should be given.. Prior to issuing the management
decision, the Federal agency or pass-through entity may request

additional information ox documentation from the auditee, including a request
for auditor aspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.
{b) Federal agency. As provided in § .A00(a){7), the cognizant

agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(c)(5), a Federal awarding agency is responsible.for
impuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case

basis by agreement among the Federal agencies concerned.

(e) Pags-through entityv. As provided in §. .400(&)(5); the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awaxds it makes to subrecipients.

(4) Time requirements. The entity responsible for making the
management decision shall do so within six monthe of receipt of the audit
report, Corrective action should be initiated within six months after receipt
of the audit report and proceed as rapldly as possible,

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with §__ .510(e).

Subpart E-—Auditdrs
§___ .500 Scope of audit.

(a) General., The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organjzational units which expended ox
otherwise administered Federal awards during such fiscel year, provided that
each guch audit shall encompass the financial statements and schedule of
expenditurer of Federal awards for éach such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year. .

(b) Financial gtatements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
_auditor shall also determine whether the schedule of expendltures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole,

{c) Internal coptrol, (1) In addition to the reguirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of interxnal
control over Federal programs sufficient to plan the audit to support a low

assessed level of control risk for major programs.

(2) Except as provided in paragraph (e)(3) of this section,
the auditor shall: .

(1) Plan the testing of internal control over major
programs to support a low assessed level of control rigk for the assertions
relevant to the compliance requirements for each major program; and

{i1) Perform testing of internal control as plénned in
paragraph (e)(2)(1) of this section.

(3) When internal contrel over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with §_ _.510, assess the related control risk at the maximum, and considexr
whether additional compliance tests are required because of ineffeative
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internal control .

{d) x_ngliance. (1) 1In addltlon to the requirements of GAGAS, t:he
aud:Ltor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have’
a direct and material effect on each of its major programs.

{2} '.Phe principal compliance requirements applicable to most
Federal programs and the compliance reguirements of the largest Federal
programs are 1nc1‘uded in the compliance supplement.

(3) For the compliance requirements related to Federal
programs contained in the compliance pupplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changés are not reflected in
the compllance supplement, the auditor shall determine the current compliance
requirements and modzfy the audit procedures accordingly. For those Federal
programg not covered in the compliance supplement, the auditor should use the
‘types of compliance requirements contained in the complzance supplement as
guidance for identifying the types of compliance reguirements to test, and
detexmlne the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
rreferrec’l to in such contracts and grant agreements.

) {4) The compliance testing shall include tests of transactions
and such other auditing prooeduree necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Audit fol;ow-—up. The auditor shall follow-up on prior audit
findings, perform procedurés to asgess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accoxdance with
§__ .315(b), and report, as.a current year audit finding, when the auditor
concludes that the summary scheclule of prior audit findings materially
migrepresents the status of any prior audit finding., The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current vear.

(£) Data Collection Form., As requi_red in §.. .320(b)(3), the auditoxr
shall complete and sign gpeclfied sections of the data collection foxm, .

5___.505 Audit reporting, S

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently Ffrom the manner presented in
this sectlon, The auvdltor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (oxr discla:uner of opmlon) as to whethex the financial
statements are presented falrly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expendltures of Federal awards is
presented failrly in all material respects in relatlon to the :E:manc:Lal
statements taken as a whole.

(b) A report on jintermal control related to the fmanﬂczal statements °
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of :Eind:.ngs and questioned costs described in paragraph

{d) of thie section.

(¢) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements, This report shall also include
an opinion (or disclaimer of oplnlon) as to whether the auditee complied with
laws, regulations, and the provisions of cdontracts or grant agreements which
¢ould have a direct and material effect on sach major program, and, whexe
appllcable, refer to the separate schedule of findings end questloned costs
described in paragraph (d) of this section,

(a) A schedule of findings and questloned costs whlch shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
financial statements of the auditee (i.e., uncualified opinion, ¢ualified
opinion, adverse opinion, or disclaimer of opinion);

(ii) Where applicable, a statement that Bignlflcant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee,

(iv) Where applicable, a statement that significant
deflciencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor 1ssued on compliance
for major programs (i.e., unquallfied opinion, qualified opinion, adverse
opinjon, or disclaimer of opinion);

{vi) A ptatement as to whether the audit disclosed any
audit findings which the auditor is regquired to report under § +5L0(a);

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programg, as described in S___.520(b}; and

(ix) A statement as to whether the auditee qualified as
a low-risk auditee under E5__ .B30.

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

{3)  Findings and questioned costs for Federal awards which
ghall include audit findings as defined in E____.510{a).

(i) audit findings (e.g., internal control £indings,
compliance findings, questioned costs, or fraud) which relate to the same
issue ghould be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(1) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d)(3)
of this section; respectively, should be reported in both sections of the .
schedule, However, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the echedule,
§_ .510  audit findings.

¢
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’ {a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) Slgnlflcant deficiencies in internal control over majoxr
programs, The auditor's detexrmination of whether a deficiency in internal
control is a significant deficleicny for the purpose of reporting an audit
flnding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compllance supplement. The auditoxr
shall identify significant deficiencies which are individually o cumulatively

material weaknesses.

(2) Material nonconmpliance with the provisions of laws,
regulations, contractg, or grant agreements related to a major program,
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reportlng an audlt finding is in relation to a type of compllance
requirement for a major program or an audit objectlve identified in the

compliance supplement,

(3) Known questioned costs which are greater than $10,000 for
a type of compliance requirement for a major program. Xnown questioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor comsiders the best
estimate of total costs ¢uestioned (likely questioned costs), not just the -
guestioned costs gpecifically ildentified (known questioned costs). The
apnditor shall also report known guestioned cogts when 11kely questloned costs
are greater than $10 000 for a type of compliance requirement foxr a major
program, In reporting questloned costs, the auditor shall include information
to provmde proper perspective for judging the prevalence and consequences of

the questioned costs.

(4) Xnown questioned costs which are greater than $10,000 for
a Pederal program which is not audited as a major program, Except for audit W
follow-up, the auditor is not reguired under this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program ‘which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

The

{5) The circumstances concerning why the auditor's report on
compllance for major programs is other than an unquallfled oplnion, unless
such circumstances are otherwise reported as audit flndlngs in the schedule of
findings and gquestioned costs for Federal awards,

{6) - Known .fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the pchedule of findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

réquirements of GRGAS,
(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit £indings prepared by the -
auditee in accordance with § .315(b) materially misrepresents the status of

eny prior audit finding.

(b) Audit finding detedl. Audit findings shall be presernted in
sufficient detail for the auditee to prepare a corrective action plan and take

" corrective action and for Federal: agencies and pass-through entities to arrive

at a management decision. The following specific informatlon shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and muber, Federal award number and year, name of
Faderal agency, and name of the applicable pass-thriough entity. When
information, such as the CFDA title and number or Federal award numker, is not
available, the auditor shall provide the best 1nformatlon avallable to
describe the Federal award.

(2) The oriteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding,

(4) Identification of questioned costs and how they were
computed, s

{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent an lgolated instance oxr a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
mumber of cases examined and be cuantified in terms of dollar value.

{6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical.

(c) Reference numbers, Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up, .

§.__.Bib Audit working papers. ,
(a)  Retention of working papers. The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the audltor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports.

{b) Acces o working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GRO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agenclies to obtain copies of working papers, as is reasonable and necessary.
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5___.B20 Major program determ1natmon.

(a) General. 'The auditor shall use a rlsk~based approach to determlne
which Federal programs are major programs. This risk- based approach shall
include consideratlon of: Current and prior audit experience, oversight by
Federal agencies and pass-through entities, and the inherent xisk of the
Federal progtram. The process in paragraphe (b) through (1) of this section

shall be followed.

(b) Step 1. (1) ‘The auditor shall identify the larger Federal
programes, which ghall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit pexiod
exceeding the larger of: '

(1) $300,000 or three percent (.03) of total Federal
awards expended in the case of an audltee for which total Federal awards
expended equal or exceed $300,000 but are less than or egqual to $100 million.

T (44) $3 million or three-~tenths of one percent (.003) of

total Pederal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to $10

billion.

‘ (iid) $30.m11110n or 15 bundredths of one percent (.0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion.

{2) FPederal programs not labeled Type A under paragraph {(b) (L)
of this sectlon shall be labeled Type B programs. .

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program prov;dlng loans Slgnlflcant1Y'affeCtS the number or gize of
Type A programg, the auditor shall consider this Federal program as a Type A
program and exclude its valuee in determining other Type A programs.

{4) For biennial audite permitted under §_  .220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-yvear permod‘

{c} Step 2. (1) The auditor shall identify Type A programs which are
low~rigk. For a Type-A program to be considered low-rigk, it shall have been
audited as a major program in at least one of the two most recent audit
perlods {in the mosgt recent audit perlod in the case of a biennial audit),
and, in the most recent audit period, it sghall have had no audit findings
under §___.510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under 5___.510(a)(3) and §__ _.510(a) (4),
fraud under §__ _.510(a)(6), and aundit follow-up for the summary schedule of
prior audit findings under §___.510(a)(7) do not preclude the Type A program
from being low~rigk. The auditor shall considexr: the criteria in §___.525(0),
5§ .B25(d){(1), §___.525(d)(2), and §___..525(d) (3); the repulte of audit
follow-up; whethexr any changes in personnel. or systems affecting a Type A
program have significantly increased risk; and apply profe551onal judgment in

determlning whether a Type A program is low-risk,

‘ A2) Notwithstandlng paragraph (¢) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
reciplents may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Bet of 1994 (31 U.S.C, 3515), The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval,

{d) SBtep 3. (1) The auditor shall identify Type B programe which are
high-risk using professional judgment and the criteria in §__ .525., However,
should the auditor select Option 2 under Step 4 (paragraph (e) (2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the numbexr of low-risk Type A programs, Except for known
significant deficiencies in internal control or compliance problems as discussed
in §__ .525(b) (1), §_ .B2BE(b)(2), and §___.52B(c) (1), a single critexia in
§__ _.525 would seldom cause a Type B program to be considered high-risk.

' (2) The auditor is not expected to pérform risk assessments on
relatively small Federal programs, Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (,003) of
total Federal awards expended when the auditee has less than or ecqual to $100
million in total Federal awards expended,

(ii) $300,000 or three-hundredths of one percent (.D003)
of total Federal awards expended when the auditee has more than.$100 million
in total Federal awards expended,

(e) Step 4., At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs ldentifled as low-risk under Step 2 (paragraph (o) (1) of this
section) .

{(2) (i) High-risk Type B programs as identified under
elther of the Ffollowing two options:

(A} Option 1. At least one half of the Type B
programg identified ag high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(1)(A) does not regquire the auditor to audit more
high-risk Type B programs than the numbexr of low-risk Type A programs
identified as low-risk under Step 2.

(B} Option 2., One high-~rigk Type B program for
each Type A program identified as low-risk under Step 2.

(11) When identifying which high-risk Type B programg to
audit as major under either Optlion 1 or 2 in pafagraph {e){(2) (1)(a) oxr (B),
the auditor is encouraged to use an approach which prov1des an opportunity for
different high-risk Type B programs to be audlted as major over a period of

© time,

(3) Such. additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section, This paragraph (e)(3) may require the auditor to audit more programs

as major than the number of Type A programs,

o (£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Fedleral awards expended that, in the aggregate,
encompass at least 50 pexcent of total Federal awards expended. If the
auditee meets the criteria in §__ .530 for a low-¥igk auditee, the auditor
need only audit as major programs Federal programs with Federal awaxds
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. : .

(g) Documentation of risk. The auditor shall document in the working
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paperg the risk analysis process used in determining major programs.,

{h) Auditor's Judgment When the major program determination was
performed and documented in accordance with this part ‘the auditor’'s judgment
in applying the risk-based approach to determlne major programs shall be
presumed correct, Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,

.Federal agencies and pass-through entities may provxde auditors guidance about

‘consider criteria, such as described in paragraphs (b), (c),

the risk of a particular Federal program and the auditor shall consider this
guidance in deteimining major programg in audits not yet completed

(1} Deviation from use of yisk criterla, For first-year andits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section, Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (c), (d), and (e)

of thip section,

(1) A flrst—year audit is the first year the EntltY’iS audited
under this part or the first yvear of a change of auditors,

‘( 2) To ensure that a Ireqguent change of audltors would not -
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years.

.525 Critexia for Federal program risk.
{a) @eneral. The anditor's determination should be based- on an

overall evaluation of the risk of noncompllance occurring which could be

material to the Federal program. The auditor shall use auditor judgment and
and (d4) of this

section, to identmfy rigk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to dlscuss a particular Federal program with
auditee management and the Federal agency or pass-through entity. -

{b) Curvent and prior audit experience., (1) Weaknesses in internal
Consideration

control over Federal programs would indicate higher risk.

should be given to the control environmment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .
competence and experience of persomnel who administer the Federal programs.

(i) A Federal prograﬁ administered under mﬁltiple

internal control structureg may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a gingle operating unit (e.g., one college campus) or pervasive throughout

the entity.

(id) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monltorlng subrecipients
would indicate higher risk.

{1ii) The'extent to which computer processing ip used to
administer Federal programg, as well as the complexzty of that processing,
should be considered by the auditor in assessing risk., New and recently
modified computer systeme may also indicate risk.

{2) Prior audit findings would indicate higher risk,
particulaxly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3} Federal programs not recently audited ag major programs
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may be of higher risk than Fedexal programs recently audited as major programs
without audit findings,

{e) Oversight exercised Federal agencies and pasg-through entitie
(1) Oversight exercised by Federal agencies oxr paas—through entities could
indicate risk, Fox example, recent moniltoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk, However, monitoring which disclosed significant problems. would
indicate higher risk, .

) (2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk, OMB plansg to provnde this
identification in the compliance supplement.

(a) Inherent risk of the Federal program. (1) The nature of a

Federal program may indicate risk. Congideration should be given to the
complexity of the progran and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher rigk., Federal programs primarily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise he at low-risk,

{2) The phase of a Federal program in its life cyclé at the
Federal agency may indicate rimk, Por example, a new Federal program with new
or interim regulations may have higher risk than an establlshed program with
time-tegted regulations, Also, significant changes in Pederal programns, laws,
regﬁlations, or the provisions of contracts or grant agreements may increase
ris

(3) The phase of a Federal program in its life c¢ycle at the
auditee may indicate rlsk For example, during thé firxst and last years that
an auditee participates in a Federal program, the risk may be hlgher due to
Btart-up or closeout of program activities and staff.

(4) Type B programs with 1arger Federal awards expended would
be of higher risk than programsg with substantially smaller Federal awards
expended.

5___.530 Critexia for a low-risk auditee,

An auditee which meets all of the followmng conditiong for each of the
preceding two years {or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eliglble for reduced audit
coverage in acaordance with §__ .520:

(a). Slngle audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the’
cognilzant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cdognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a

wailver,

(c) There were no deficiencies in intermal control which wexe
identified as material weaknesses under the requiremente of GAGAS. However,
the cognizant or oversight agenocy for audit may judge that any identified
materaal weaknesseg do not affect the management of Pederal awards and provide

a walver.
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program; or

(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the cape of biennial
audite, preceding two audit periods) in which they were classified as Type 2

PrOgYams ;

{1) - Internal control deficiencies which were ideéntified as
material weaknesses; ,
(2) Noncompliance with the provisgions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A

{3} Known ox 1ike1y guestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year,

Appendix A to Part ~ Data Collection Form (Form SF-8AC)
[insert SF-SAC C after finalized)

Appendix B to Part __ ~ Circular A-133 Compliance Supplement
Note: FProvieional OMB Circulax A-133 Compliance Supplement is available
from the Office of hdministration, Publications Office, xoom 2200, New

Executive Office Building, Washingteom, DC 20503,

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH,CALIFORNIA 90815 e (562) 570-4000 o FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
' for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSO(I‘,IATE AGREEMENT (“Agreement”) is made and
entered s July 17 , 2014 by and betwe
United Staifes V&,Zmns Tnitiativé ‘ ,a _California vonpr
[corporation, partnership, dbal, whose business address | s
2004 River Avenve, lorg Beach, cA 90810
(hereinafter referred to as ‘Busn‘(ess Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that prowdes a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Assocuate performs partlcular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act”), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the

- Covered Entity of any use or disclosure of protected health

information by Business Associate not permitted by this Agreement,

any security incident involving electronic protected health

information, and any breach of unsecured protected health

information without unreasonable delay, but in no case more than

thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in
such notice to Covered Entity:

(8)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

() A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(H Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

------------------
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protected health information has been breached and
steps such individuals should take to protect
themselves. _

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the .
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information. ~

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity's request in order to

meet the requirements under 45 CFR § 164.524. |If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act. :

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ‘

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management

~and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for.
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a. .

Notification of Limitations in Notice of Privacy Practices. Covered
Entity- shall notify Business Associate of any limitation(s) in its

- notice of privacy practices of covered entity in accordance with 45

CFR § 164.520, to the extent that such limitation may affect
Business Assoc:ates use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy:
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or-
disclose protected health information for the proper management and

administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for and expressly permitted under

Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2, Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as withesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. ‘

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal

. ..~ Service, first class, postage prepaid, addressed to Business Associate at
" *the address. first stated herein, and to the City at 333 West Qcean

Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement. :
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Uriled Stziles Velevans Tnitiative

(Name of Business Associate)

a_Ca’rFérma nowPfO"H'

(corpora ion, pidual)
92 ,20/4‘/ t/\f) (W /%/Z

Tltle %@ém f%é D

, 20 By

Title:

CITY OF LONG BEACH, a municipal
corporation

ﬁ@p#- [ 20! By%/ Y YUsdde o pnPoSistant Clty Manager

'L’Clty Manager or designee EXEGUTED PURSUANT

TO SEGTION 301 OF
“City" THE CITY CHARTER.

The foregoing Agreement is hereby approved as to form this 57“; day of

Iék@» ,20l¢

CHARLES PARKIN, City Attorney

\ (M%«

Deputy
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1.

CITY OF LONG BEACH

'DEPAR.TMENT OF HEALTH AND HUMAN $ERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 80815 » (662) 670-4000 o FAX: (562) 5704049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below

The certification in this clause is a materlal representation of fact upon which
reliance was placed when this transaction was entered into. I it is later determined
that the reciplent. of federal assistance funds knowingly rendered an ‘efroheous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available -
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide Immediate written notlce to
the person to which this agreement is entered, if at any time the reciplent of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed clrcumstance,

The terms "covered transaction,” "debarred " “suspended " Yineligible,” “lower tier
covered transactioh,” "participant,” "person " "primary covered - transaction,’
"principal,” “proposal,” and “"voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction orlgmated

The recipient of Federal assistance funds further agrees by ‘submitting this document -
- that it will include the clause titled "Certification Regarding Debarment, Suspension, -

ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and In all solicitations for lower tier

covered transactions, .

A participant in a covered transaction may rely upon a certification of participant in a
lower tler covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous, A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contaihed in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

" The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certifi cation.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2626 GRANDAVENUE o’ LONGBEACH CALIFORNIA 90815 . (562) 570—4000 » FAX: (662) 570-4049

CERTIFICATION REGARDING LOBBYING

‘ Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter

2.160 (ordinance 93-0031), retained. by the Contractor, shall fully comply with the
requirements as set forth in sald: County Code. The Contractor must also certify in writing
that It Is familiar with the Los Angeles County Code Chapter 2,160 and that all persons
acting on behalf of the Contractor will comply with the County Code. , :

Fallure on the part of the Contractor andior Lobbyist to fully comply .with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor Is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempiing to influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal amendment or modification of said documents,

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penaltles The undersigned certifles, to the best of his/her knowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersighed, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or ah employee of a Member of Congress in conhnection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL “Disclosure Form to Report Lobbying” in accordance with its Instructions.

- . copmnath
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. ,

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,
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