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CONTRACT FOR SOCIAL SERVICES

31032

THIS CONTRACT FOR SOCIAL SERVICES (this “Contract”) is made and

entered, in duplicate, as of November 24, 2008 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 18, 2007, by and between PATHWAYS VOLUNTEERS HOSPICE, a
California nonprofit corporation (“Organization”), with offices located at 3300 South
Street, Suite 206, Long Beach, California 90805, and the CITY OF LONG BEACH, a
municipal corporation (the “City”). |

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (*HUD") for a program to provide human and social
services to very low, low and moderate income residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”), the City
is required to enter into subcontracts with organizations that provide human and social
services to very low, low and moderate income residents of the City and the City has
selected Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human or socialv services to very low,
low and moderate income residents of the City; and

WHEREAS, the City wishes to support these services by providing Social
Service Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager fo enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein;

NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:

Section 1.  The above recitals are true and correct and are incorporated
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in the Contract.
Section 2.
A. Organization shall provide human or social services to very
low, low and moderate income residents of the City in accordance with Attachment
“A” entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C”
entitled “Office of Management Budget (OMB) Circular A-110", Attachment “D”
entitted OMB Circular A-122”, Attachment “E” entitled “OMB Circular A-133”,
Attachment “F" entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, Attachment “G”
entitled “Certification of Debarment”, and Attachment “H” entitled “Certification of
Lobbying”, all of which are attached hereto and incorporated by reference, and the
City of Long Beach Grants Monitoring Guidelines, which has been separately
provided to Organization and is incorporated by this reference.
B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, City of Long
Beach Grants Monitoring Guidelines, this Contract, the City's contract with HUD
for the funds dispersed under this Contract, the Request for Proposal (‘RFP”),
Organization's proposal in response to the RFP, and all Information Bulletins
issued by the City's Department of Community Development, Neighborhood
Services Bureau. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
570.
Section 3. The terms of this Contract shall commence at midnight on
October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. August 31, 2009.

Section 4.

A. Organization shall affirmatively and aggressively use its best
2
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efforts to seek and obtain all possible outside funding and in-kind cash match at a
dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Fifteen Thousand Dollars ($15,000.00) over the term
of this Contract. These funds shall be used to provide services within the City of
Long Beach. Upon execution of this Contract, the City shall disburse the funds
payable hereunder in due course of payments following receipt from Organization
of billing statements in a form approved by the City showing expenditures and
costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Community Development, Neighborhood Services
Bureau, or his designee, make adjustments within and among the categories of
expenditures in Attachment “B” and modify the performance to be rendered
hereunder stated in Attachment “A”; provided, however, that such adjustment(s) in
expenditures shall not cause the amount of the total budget stated in Attachment
“B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching
funds to each invoice. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses

or inadequate documentation shall result in a Disallowed Cost Report. The
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Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization wi‘|I be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and Capers
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice and reports within fifteen (15) days of the end of the
Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice
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and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’'s cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

L. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’'s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used
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grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, AIDS related condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay
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or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization’s compensation; (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior
written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.
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Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City") against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney's fees, court costs,
and expert and witness fees) (collectively “"Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settiement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but

not be limited to broad form contractual liability, cross liability, independent
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contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on City's
endorsement form or on an endorsement equivalent in scope to 1ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions and their officials, employees and agents.

(2)  Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4)  Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk

Manager will consider waiving the requirement if Organization can demonstrate to the
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satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City's Department of Community Development, Neighborhood Services
Bureau, who will forward it to the City’s Risk Manager, providing reasons why the
insurance coverage should be waived. Waivers will be considered on a case by case
basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelied by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
mainfain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,

Organization shall, within thirty (30) days prior to expiration of the insurance
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required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization's contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

B. Organization shall not commence services until the City's
Department of Community Development, Neighborhood Services Bureau has
completed an environmental review under 24 CFR Part 58.43(a), and Organization
shall not commence such services until the City informs Organization of the
completion and conditions of said environmental review.

C. Organization shall provide reports as required by the City and
11
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HUD and as required herein.
D. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) The portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract shall
contain no sectarian religious symbols or decorations.

E. Organization shall provide human or social services to very
low, low and moderate income residents of the City with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental heaith
treatment, counseling, supervision and other services essential for
achieving independent living; and

12 *
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(2)  Other federal, state and local private assistance
available for such individuals, including mainstream resources.

F. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.

G. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

H. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “H". |

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. Ail notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 444 W. Ocean Blvd., Suite 1700, Long Beach, California 90802
13
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Attn: Manager, Department of Community Development, Neighborhood Services Bureau,
and to Organization at the address first stated herein. Notice shall be deemed given on
the date personal delivery is made or the date shown on the return receipt, whichever is
earlier. Notice of change of address shall be given in the same manner as stated herein
for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (6) days’ prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

"
14
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IN WITNESS WHEREOQF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

PATHWAYS VOLUNTEERS HOSPICE, a

. California nonprofit corporation
'No s
ke 14 K ey /cmﬂé/w

(odls A <Firant

"Aype or Print Name

, 20 By

~ Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal
corporation

»  Assistant Ci
9_19 7 2009 By % nt City Manager ’

This Contract is approved as to form on OI\ W (2 , 202?

ROBERTE. SHANNON,

By
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ATTACHMENT “A”



City of Long Beach
Social Service Grant (SSG) Program 2008-2009
Scope of Work

AGENCY NAME: Pathways Volunteer Hospice CONTRACT NUMBER:
PROGRAM OBJECTIVE: To promote a healthy grieving response in children and teenagers who live in the city of Long Beach and who have experienced the
loss of a loved one; to train teachers, counselors and other staff in LBUSD to recognize the symptoms of grieving in children and tenagers and refer them to

services, and recruit new volunteer to work with the project.

S i

Cumulative Actual Cumutative

Cumulative Actual Cumulative

Actual

90

1. To promote a healthy and “normal” response to grief in 90
{unduplicated) children/teenagers in one year either on-campus or

in other community sites.

2. To make 12 presentations to school staff and staff of community- 12

based agencies including faith-based organizations.

3. To recruit and train 15 new volunteers to work in the Grief Support 15

Program.

Total Unduplicated Clients Served:| 90
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ATTACHMENT "B’



Program Budget for

CITY OF LONG BEACH
Social Services Grant Program 2008-2009
Pathways Volunteer Hospice City Contract #

ITEM/PERSONNEL

ALLOCATION

BUDGET JUSTIFICATION

Provides direct services to targeted children and communicates with parents on grief

1. Bereavement Coordinator - .33 FTE $5445 strategies; conducts in-service training in the schools and community.
2 Breavement Program Adior - 30 FTE
3. Director of Operations - .15 FTE $5.775 Ezzegnmsi?;ﬁjg:y?utreach to the schools and community centers to estblish venues for
TOTAL PERSONNEL $14,520 Total Personnel to be Reimbursed
OPERATIONS
1. Bereavement Supplies $480 Program supplies; notebooks, booklets, bereavement props and journals
2. Line Item 50
3. Line Item $0
TOTAL OPERATIONS $480 Total Operations to be Reimbursed

SSG 2008-2009
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
915.0 About this part.
Subpart A—General

215.1 Purpose.

215.2 Definitions.

215.2 Eifect on other issuances.
215.4 Deviations.

215.5 Bubawards.

Subpart B—Pre-.Awurd Reguirements

215.10 - Purpose.

215.11 Pre-zward policies.

2165.12 Forms for 2pplying for Federal assist-
ance.

215.13 Debarment and suspension.

215.14 Special award conditions.

215.16 Mertric system of measurement.

215.16 Resource Conservation and Recovery
Act.

215.17 Certifications and representations.

Subpar C—Fost-Award Reguirements

FINANCIAL AND PROGRAM MANAGEMENT

215,20 Purpose of {financial and program
management.

215.2) Standards {or financial management
Systems.

215.22 Payment.

215.23 Costsharing or matching.

215.24 Program income.

21£.25 Revision of budget znd program

plans.

5,26 Nonp-Federal aundits.

21 Allowable costs.

Period of availahility of funds.

Conditiona) exemptions.
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PROPERTY STANDARDS

215.30 Purpose of property standaras.

i£.3]1 Insurance coverage.

215.32 Rezl property.

216.33 Federally-owned znd exempt Dprop-
erty.

215.3¢ Egwipment.

215.35 Supplies and other expendable prop-
erty.
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PROCUREBMENT STANDARDE

215.46 Purpose of procurerment standards.
21541 Reciplent responsibilities.

215.42 Codes of conduci.

215.42 Competition. _

21544 Procurement procedures.

215.45 Cost and price analysis.

215.46 Procurement records.

215,47 Contract administration.

215.48 Contract provisions.

REPORTE AND E.ECORDS
215.50 Purpose of reports and records.
21551 Monitoring and reporting program
periormance.
215.52 Financial reporting.
215.52 PRetention and access reguirements
{or records.

TRRMINATION AND ENFORCEMENT
216.60 Purpose of termination and enforce-
ment.
216.61 Termination.
215.62 Enforcement.

Subpar D—Afier-the-Award Requirements

215.70 Purpose.
215.71 Cioseout procedures.
215.72 Subsequent adjustments and con-
tinuing responsibilities.
215.73 Collection of amounts due.
.PPENDIY. A TO PART 215—COWTEACT PROVI-
SIONS
AUTHORITY: 31 U.8.C. 503; 31 U.E.C. 1111, 41
U.B.C. 405; Reorganization Plan No. 2 of 1970;
E.0. 11341, 35 FR 10737, 2 CFR, 1966-1870, p.
939.
SOURCE: 6¢ FER 26281, May 11, 2004, unless
vtherwise noted.

§215.0 About this part.

(2) Purpose. This part contains OMB
guidance to Federal agencies on the ad-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hospitals, and obther non-profit
organizations. The guidance sets forth
standards for obtaining consistency
end uniformity in the agencies' admin-
istration of those grants and agree-
ments.

(0) Applicability. (1) Except as Dro-
vided herein, the standards set forth in
this part are applicabie to all Federal
agencies. If any stabtnie specifically




§215.1

prescribes policies or specific reguire-
mente that differ from the svandards
provided in thie part, the provisions of
the statute shall govarn.

(2) he provisions of subparts A
through D of this part shall he applied
by Federal agencies to recipients. Re-
cipients shall apply the provisions of
shose subparts to subrecipients per-
forming substantive work under grants
and agreements that are passed
through or awarded by the primary re-
cipient, if such subrecipients are orga-
nizations described in paragraph (a) of
this section.

(3) This part does not apply to grants,
contracts, or other agreements be-
tween &the Federal Government and
units of State or local governments
covered by OMB Circular -A-102,
“@Grants and Cooperative Agreements
with State and Local Governments’'!
and the Federal agencies' grants man-
agement common rule (see §215.5)
which standardize the administrative
reguirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments $o organizations covered
by this part. :

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign governments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions.

(c) OMB responsibilities. OMB is re-
sponsible for: '

(1) Issuing and meaintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

(3) Reviewing Federal agency regula-
tions implementing the guidance in
this part, as required by Executive
Order 12866.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

'See 5 CFR 1310.9 for availability of OMB
circulars.
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where adecuate justification is pre-
sented.
(5) Conducting broad oversight of

government-wide compliance with the
guidance in this part.

(d) Federal agency responsibilities. The
head of each Federal agency that
awards and administers grants and
agreements subject to the guidance in
this part is responsible for:

(1) Implementing the guidance in
subparts A through D of this part by
adopting the language in those sub-
parts anless different provisions are re-
guired by Federal statute or are ap-
proved by OMB.

(2) Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency’s implementation of
the guidance in subparts A through D
of this part.

(3) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
situations where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(f) Information Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

(g) Termination Review Date. This part
will have a policy review three years
from the date of issuance.

Subpart A—Generdl

§215.1 Purpose.

This part establishes uniform admin-
istrative requirements {or Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

HMENT
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DOMB Circulars and Guidance

required by Federal svatute or execu-
vive rder Non-profit organizatlons
that impiement Federal programs for
e States are also subject Lo State re-
guirements

4 215.2 Definitions.

(a) Accrued ezpenditures mmeans the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(17 Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Earnings during a given period
irom:

(iy Services performed by the recipi-
ent, and

(ii) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current, services
or performance is required by the re-
cipient.

(¢) Acguisition cost of eguipment means
the net invoice price of the eguipment,
inciuding the cost of modifications, at-
vechments, accessories, or auxiliary
apparabus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
tazes, duty or protective in-transit in-
surance, shall be included or excluded
from the umnit acguisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advence means a payment made
by Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before ountlays
are made by the recipient or through
the use of predetermined payment
scliedules.

(e) Award means {inancial assistance
that provides support or stimulation to
accomplish & public parpose. Awards
include grants and other agreements in
the form of money or property in iieu
of money, by the Federal Government
to an eligible recipient. The term does
not  include: technical assistance,
which provides services instead of

JELN
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money, ovther assisiance i the form of
joans, loan guarantees, intersst sub-
sidies, or insurance, direct payvments of
any kind to individuals; and, contracis
which are reguired to be entered into
znd administered under procurement
laws and regulations. )

(f) Cash contributions means the re-
cipient's cash outlay, including the
outlay of money contrinuted to the re-
cipient by third parties.

(g) Closeoui means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
racipient and Federal awarding agency.

(h) Contract means a procurement
contract under an award or subaward,
and 2 procurement subcontract under a
recipient’s or snbrecipient’s contract.

(i) Cost sharing or maiching means
that portion of project or program
costs not borne by the Federal Govern-
ment. :

() Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(¥) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Federal ccst principles or
other terms and conditions contained
in the award.

(1) Eguipmeni means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acguisition cost
of $5,000 or more per unit. However.
consistent with recipient policy, lower
limits mzy be established.

(m) Ezcess property means property
under the control of any Federal
awarding agency that, as determined
by the head thereof, is no longer re-
quired for its needs or the déischarge of
its responsibilities.

(n) Ezempt properiy means tangible
personal property acguired in whole or
in part with Federal funds, where the
Federal awarding agency has statuiory
authority to vesi title in the recipient

PAGF ?) ~r
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§215.2

without further obligation to the Fed-
orzl Government. An example of ex
empl property authority is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by 2
non-profit institution of higher edu-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

(0) Federul awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’'s acquisition
costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

(s) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
a5 loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(u) Outleys or erpenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, ouflays are the sum of cash dis-
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bursements for direct charges far goods
ang services, the amount of indirect ex-
pense incurred, the value of in-Kind
contributions applied, and the net in-
crease (or decrease) in the amounis
owed by the recipient for goods and
other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(v) Personal property means properivy
of any Xxind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §215.24(e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award {funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, ete., or interest earned on any
of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends.

(2.2) Property means, unless otherwise
stated, real property, squipment, in-
tangible property and debt instru-
ments.

ATTACHMENT . C/
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b, Red properiy means lané, meivd-
g land amprovements, straciures ald
appurtenances oherestc, but excludes
movable machinery and equipment.

tcer Recvpeni means an organization
receiving financial assistance direculy
{from Federal awarding agencies tio
carry out a project or program. The
term 1ncludes public and private insti-
tusions of nigher sducation, public and
private hospitale, and other guasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research instituves,
educational =zssociations, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
vors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for inission-oriented, large-
‘scale programs that are government-
owned or controlled, or are designated
as federaliy-funded research and devel-
opment centers.

(a8) Research oand developmeni means
a1l research activivies, both basic and
applied, and all development activities
tnat are supported at universities, col-
leges, znd other non-profit insvibu-
tions. ‘‘Ressarch’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘Development’’
is the systemeatic use of knowledge and
understanding gained {from research di-
rected toward the production of useful
maberials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities im-
volving the training of individuals in
research iechnigues where such activi-
ties utilize the same facilities as other
research and development activities
and where sach activities are not in-
cluded in the instruction function.

(ee) Small cwards means a grant or
:ooperative agreement not exceeding
the small purchase threshold fixed at
43 U.S.C. 403(11) (currently $25,000).

(1) Suboward means an award of fi-
nancial assistance in the form of

C
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money, OI Propervy 1 ilsu o7 money.
made under an awart by a reciplent uc
an eligible subrecipient or by & sub-
recipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any lsgal agreement,
ever; if the agreernent is ¢zlled & con-
tract, but does not include procure-
ment of goods and servicee nor doses it
include any form of zssistance which is
excluded from the definition of
“award’ in §215.2(e).

(gg) Subrecipient means the legal enti-
ty to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreigm or inter-
national organizations (such as agen-
cies of the United Nations) zt the dis-
cretion of the Federal awarding agen-
cy.

(hh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under z funding agreement
(“subject inventions’), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Smzll Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”’

(i1) Suspension means an action by 2
Federal awarding agency that tempo-
rarily withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending 2 deci-
sion to terminate the award by the
Federz]l awarding agency. Suspension
of an award is a separate action Iromy
suspension under Federal agency regu-
lations implementing E.O. 12549 (51 FR
370, 3 CFR, 1986 Comp., p. 189) and E.C.
12689 (54 FR 34131, 3 CFR, 1689 Comp.. p.
235), *‘Debarment and Suspension.”

(j3) Termination means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement ai any
time prior to the date of completion.

(kk) Third purty in-kind coniributions
means the value of non-cash coniribu-
tions provided by mnon-Federal third
parties. Third party in-kind coniribu-
tions may be in the form of real prop-
erty, equipment, supplies ané other ex-
pendable propsrty. and the value of
goods and services direcily benefiting
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and specifically identifiable to the
project or program.

(1) Unliguidated obligations. for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(mm) Unobligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the reciplent and is
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent's approved negotiated indirect cost
rate.

(00) Working capitel advance means 2
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for 2 given initial
period. )

§215.3 Effect on other issuances.

For awards subject to this part, all
administrative requirsments of codi-
fied program regulations, program
nanuals, handbooks and other non-
regulatory materials which are incon-
sistent with the reguirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. TFederal awarding agencies may
apply less restrictive requirements
when awsarding small awards, except
for those requirements which are stat-
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case-by-case
Federal

atoryv. Exceptions on a
hasis may also be made by
awarding agencies.

§215.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients periorming
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospltals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management comimon rule,
“Uniform  Administrative Require-
ments for rants and Cooperative
Agreements to State and Local Gov-
srnments,’’ published at 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CFR part
437, 22 CFR part 135, 24 CFR parts 44, 85,
111, 511, 570, 571, 375, 590, 850, 882, 905,
941, 968, 970, and 990, 28 CFR part 66, 28
CFP parts 97 and 1470, 32 CFR part 278,
34 CFR parts 74 and 80, 36 CFR part
1207, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 CFR part 12, 44 CFR part 13,
45 CFPR. parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49 CFR part 18.

(69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005]

Subpart B—Pre-Award
Reguirements

§215.10 Purpose.

Sections 215.11 through 215.17 pre-
scribe forms and instructions and other
pre-award matters to be ased in apply-
ing for Federal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, ocooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accormplish a public purpose of support
or stimulation authorized by Federal
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swatute. The stawntory criverion for
choosing between grants and coopera-
tive agreements 1 that for the latter,
“substantial invoivemeni 15 expected
between the executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.” Con-
tracts shall be used when the principal
purpose is acquisivion of property or
services for the direct benefit or use of
"the Federa! Government.

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programs, unless {unding priorities are
established by Federal statute.

§215.12 Forms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1320, “Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
azgency in place of or as a supplement
o the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.0. 12372, “Intergovernmmental Review
of Federal Programs,” (47 FR 30958, 3
CFR., 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Lssistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particunlar State can be obtained {from
the Federal awarding agency or the
Cutalog of Federul Domestic Assistance.
The SPOC shall advise the applicant
whether the program {or which applica-
tion is meade has been selected by that
State for review.

(d) Federal awarding agencies that do
not use the SF-424 form should indi-
cate whether the application is subject
©6 review by the State under E.O. 12372,

§215.183 Debarment and suspension.

Federal awzrding agencies and re-
cipients shall comply with Federal

45
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agency regulavions implementing E.C.¢
12549 and 12689, “‘Debarment and Sus-
pension.’” Under those regulations, cer-
tain parties who are debarred, sus-
pended or otherwise excluded may not
be participants or principals in Federal
assistance. awards and subawards, and
in certain contracts under those
awards and subawards.

[70 FR 51879, Aug. 81, 2005]

§215.14 Special award conditions.

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has z management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
& previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is noszified in writing as to:
the nature of the additionzl require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric system of measure-
ment.
The Metric Conversion Aci, as

amended by the Omnibus Trade and
Competitiveness Act (15 U.5.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each: Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of {federally-funded activities.
Federz] awarding agencies shall follow
the provisions of E.O. 12770, “‘Metric
Usage in Federal Government FPro-
grams’’ (56 FR 35801, 5 CFR, 1881 Comp.,
Pp. 343).




§215.16

$915.16 Resource Conservation and

Recovery Act.

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
srams to the purchase of specific prod-
ucts contzining recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal

funds to the purchase of recycled prod-

ucts pursuant to the EPA guidelines.

§215.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
a2llow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
aubthority to ensure recipients' compli-
ance with the pertinent requirements.

Subpart C—Post Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and pro-
gram management.

Sections 215.21 through 215.28 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
gecounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
sablishing fund availability.

§215.21 Standards for financial man-
agement systems.

() Federal awarding agencies shall
require recipients to relate financial
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date 40 performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §215.52. If
s Federal awarding agency rsquires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-

taining to Federal awards, authoriza-

tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. .

(3) Bffective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amountss for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(6) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.” .

() Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Federal cost principles and ihe Lerme
«nd conditions of vhe award.

(7; Accounting records including cost
accounting records that are supporuved
by source documentation.

{¢c; Where the Federal Government
guarantees or insures the repayment of
money borrowed Dy the recipient, the
Federa) awarding agency, at its discre-
tion. may require adequate bonding
2nd insurance if the bonding and insur-
ance requirements of the recipient are
ot deemed adequate to protect the in-
terest of the Federal Government.

(d) The Federal awarding agency may
reguire adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are reguired in the
sitnations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§215.22 Payment.

() Payment methods shall minimize
the time elapsing between the transier
of funds {rom the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of Btaie agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements oOT
defanlt procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transier
of funds and disbursement by the re-
cipient, and

(2) PFinancial meanagement systems
that meetl the standards for fund con-
trol and accountability as established
in §215.21. Cash advances to a recipient
organization shall be Iimited to the
minimum amounts needed and De
timed t0 be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
ciose zs it administratively feasible o

s

§218.22
the actual disbursements by she recipi-
ent organization for direct program or
project costs and the proportionate
share of any zllowable indirect Gosue.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
c¢ash needs for all awards made by the
Federz] awarding agency to the recipi-
ent.

(1) £dvance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
glectronic fund transfers are mot used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SP-270, “‘Regquest for Advance or Reim-
bursement,”” or other forms as may be
authorized by OME. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency. instructions for electronic
funds transier.

(e) Reimbursement is the preferred
method when the reguirements in
§215.12(b) cannot be met. Federal
swarding agencies may alsc use this
method on any construction agree-
ment, or if the mszajor porvion of the
constroction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
project.

(1) Wher the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the Dbilling, unless the
billing is improper.

(2) Recipients shall be authorized o
submit reguest for reimbursement at
least monthly when electronic funds
transiers are not used.

(f) If 2 recipient cannot meet the cri-
teriz for advance payments and the
Federal awarding agency has deter-
mined that rzimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal
swarding agency may provide cash on &
working capival advance basis. Under
this procedure, the Federzl awarding

]
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215.22
agency shall advance cash ¢ the re-
sipient to cover itg estimated disburse-
ment needs for an initial period g2n-
arally geared to the awardee’s dis-
nursing cycle. Thereafter, the Federal
awarding agency shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for reciplents unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent avallable, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ate, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (h)(Q) or (2) of this section
apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
srnment is liquida.ted.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows. '

(1) BExcept for situations described in
paragraph (i)(2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided to a recipient or establish any
eligibility reguirements for deposi-
tories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.
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(25 Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(i) Consistent with the naticnal goal
of expanding the opportunities for
women-owned  and minority-owned
business enterprises, recipients shall be
encouraged bto use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of §250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federzl and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CFR part 206 do not apply, interest
earned on Federal advances deposited
in interest bearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockville, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms shall be
suthorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
guire more than an original and two
copies of these forms.

(1) SPF-270, Request for Advance or
Reimbursement. Each Federal award-.
ing agency sball adopt the SF-270 as a
standard form for all nonconstruoction
programs when electronic funds trans-
fer or predetermined advance methods
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are not used. Federal! awarding agen-
cies. howsver, have the option of using
this form for construction Drograms in
liew of the SF-271, “Outlay Report and
Reguest for Reimbursement for Con-
svruction Programs.”

(2; SF-271, Outlay Report and Re-
guest for Reimbursement for Construc-
tior, Programs. Each Federal awarding
agency shall adopt the SF-271 as the
standard form to be used for reguesting
reimbursemsent for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federzl awarding agency de-
termines that it provides adeguate in-
formation to meet Federal nesds.

£215.23 Cost sharing or matching.

(a) Al11 contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or meatching when such cob-
tributions meet 211 of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
{or any other Tederally-assisted project
Or Program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowzble under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Coniform to other prqvisions of
fhis part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
le cost principles. If a Federal award-
ing agency authorizes recipients to do-
naie buildings or land for construction/
izcilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
sheall be the lesser of paragraphs (c){1)
or {2 of this section.
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{1; The cercified value of the remain-
ing life of the property recorded in the
recipient's accounting records at tne
Time of donation.

(2) The current fair market value.
However, when there ig sufficient jus-
cificasion, the Federal awarding agen-
¢y may approve the use of the current
{air market vaine of the donated prop-
erty, even if it exceeds the certified
value at the time of donation to the
project.

(8) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volonteer services shall be consistent
with those paid for similar work in the
recipient’s organization. Im those in-
stances in which the reguired skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and aliocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employse
is normally paid.

(I) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom  supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonabie and shall not
exceed the fair market value of the
property at the time of the donation.

(z) The method used {or determining
cost sharing or matching for donated
equipment, buildings and land. for
which title passes to the recipient may
differ according to the purpose of the
avierd, if paragraphs {(g)(1) or (2) of this
section apply.

(1) I¥ the purpose of the award is to
25818t the recipient in the acqguisition
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of equipment, buildings or land, the

total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment aznd buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for Jand may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
bhuildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., cerbified real
property appraiser or General Services
4Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(8) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shzll be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this

section in requiring recipient organiza-

tions to account for program income
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relased to projacts financed in whole or
in part with Federa! funds.
(h) Except as provided in paragraph

(hy of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the ways listed in the fol-
iowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as de-
scribed in paragraphs (b)) or (b}2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b}3) of
this section.

(d) In the event that the Federal
awarding agency doss not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §215.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.
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{g: Proceeds irom the sale 07 properuy
shall be handled irn accordance with the
requirements of the Property Stand-
ards (see §215.30 through §215.37;.

(hy Unless Federal awarding agency
regulations or the termsg ané condition
of the award provide otherwise, recipi-
ents shzll have mo obligation tc the
Federal Government with respect tc
program income earned from license
fees and royalties for copyrighted ma-
terizl, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research
award.

§215.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program asg
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. 1t shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are requirsd to report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢c) For nonconstruction awards, re-
cipients shall request prior approvals
{from Federal awarding agencies for one
or more of the following program or
budget related reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

3) The absence {or more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The mneed for =additional Federal
funding.

{(5) The transfer of amounts budgeted
{or indirect costs to absorh increasss in
direct coste, or vice versz, if approval
is required by the Federal awarding
agency.

wn
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{6, The mclusiorn, unless waived by
the Federal awarding agency, of cosue
that require prior approval 1 accord-
znce with any of the following, as ap-
plicable:

(13 2 CFR part 220, "'Cost Principlss
jor Bducational Institutions (OME Cir-
cular £A-21)"

(iiy 2 CFR part 230, "'Cost Principles
ior Nor:-Profit Organizations (OME Cir-
cular £-122)"

(iiiy 456 CFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;” and

(iv) 48 CFR part 31, “‘Contract Cost
Principles and Procedures.”

(1) The transfer of funds allotted for
treining allowances (direct payment to
trainees) to other categories of ex-
DENSE.

(8) Unless described in the applica-
tion znd {unded in the approved
awards, the subaward, transier or con-
tracting out of any work under an
award. This provision does not appiy to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements listed in
paragraphs (c)1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by 2 CFR parts
290 and 2230 (OMB Circulars A-21 and A-
122). Such waivers may include author-
izing recipients to do any one or more
of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing zgency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadeguate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
t0 12 months uniess one or more of the
{ollowing conditions zpply. For one-

i
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Lime extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(i) The terms and conditions of award
prohibit the extension.

(i1) The extension requires additional
Federal funds.

(iii) The extension Involves any
change in the approved objectives or
scope of the project.

(8) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency’s regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (e)2) ap-

~plies.

(fy The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Pederal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) A1l other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall reguest prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Pederal funds to complete the project.
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(3) 4 revision is desired which in-
volves specific costs for which prior
written approval requirements may ne
imposed consistent with applicable
OMB cost principles listed in §215.27.

(1) No other prior approval require-
ments for specific ltems may be im-
posed unless a deviation has been ap-
proved by OMB.

(j) When a Federal awarding agency
makes an award that provides support
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund or
budget transfers between the two types
of work supported.

(k) For both construction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

(69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005}

§215.26 Non-Federal audits,

(2) Reciplents and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
andit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-1507) and revised OMB
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Circular  A-183, tAudils  of  Suates,
1oca) Governmente, and Non-Profit Or-
canizations ”

(h; State and local governments shall
pe subject o the audit requirements
contained in the Single Audit Act
Lrnendments of 1896 (31 U.S.C. 7501~
7507 and revised OMEB Circular A-132,
“pndits of States, Local Governments,
znd Non-Profit Organizations.”

(¢c) For-profit hospitals not covered
by the andit provisions of revised OMB
Circular A-133 shall be subject to the
zudit, reguirements . of the Federal
zwarding agencies.

(d) Commercial organizations shall
Le subject to the audit reguirements of
the Federal awarding agency or the
prime recipient as incorporated into.
the award document.

§215.27 Allowable casts.

For each kind of recipient, there is 2
set of TFederal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
21lowability of costs incurred by State,
jocal or {federally-recognized Indian
tripal governments is determined In
accordance with the provisions of 2
CFR part 225, ‘“Cost Principles for

tate, Local, and Indian Tribal Govern-
ments (OME Circular A-87.”" The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, “*Cost Principlies for Non-Profit Or-
ganizations (OMB Circular A-122)."" The
allowability of costs incurred by insti-
tutions of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, ''Cost Prin-
ciples {for Educational Institutions
(OMB Circular £-21).” The allowability
of costs incurred by hospitals is deter-
mined in accordance with the provi-
sions of Appendix E of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of cecsts ip-
curred Dby commercial orgaznizations
ané those non-profit organizations list-
¢d in Attachment C to Circular A-122 is
determined in accordance with the pro-

§215.29

visions o? the Federal Acynis: tion Heg-
nigvion {(FLR, at 48 CIPR pary 81.

[7¢ FE. 51880, Aug. 3%, 2005]

§915.28 Period of availability of funds.
Where a funding period is specified, &
recipient may charge to the grant only
allowable costs resuliting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs anthor-
ized by the Federal awarding agency.

§215.29 Conditional exemptions.

(a) OMPE authorizes conditional ex-
emption from OMB adminisirative re-
guirements and cost principles circu-
lars for certain Federal programs with
statuterily-authorized consolidased
planning and consolidated administra-
tive funding, that are identified by 2
Federal agency and approved by the

~head of the Executive department or

(4]

(&)

establishment. A Federal agency shall
consult with OMB during its consider-
ation of whether to grant such an ex-
emption.

(b) To promote efficiency in State
and local program administration,
when Federal mnon-entitlement pro-
grams with common purposes have spe-
cific vatutorily-authorized consoli-
dated planning and consolidated ad-
ministrative funding and where most of
the State agency’s resources Come
from non-Federal sources, Federal
agencies may exempt these covered
State-administered, non-entitlement
grant programs from cersain OMB
grants management requirements. The
exemptions would be from:

(1) The requirements in 2 CFR part
225, “*Cost Principles for State, Local,
and Indian Tribal Governments (OME
Circular A-87)" other than the
allocability of costs provisions that are
contzined in subsection C.3 of Appendix
A to that part;

(2) The reguirements in 2 CFR part
226, “‘Cost Principles for Educational
Insvitutions (OMB Circular
other than the allocability of costs pro-
visions that are contained in paragraph
C.4 in section C of the Appendix o that
part;

(3) The requirements in 2 CFER part
230, “'Cost Principies for Non-Profit Or-
ganizasions (OMB Circular A-122)"

A2




§215.30

other than the aliocability of coste pro-
visions that are in paragraph A4 in
section £ of Appendix A to that part;

(4) The administrative requirements
provisions of part 215 (OMB Circular A~
110, “Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Bducation, Hos-
pitals, and Other Non-Profit Organiza-
tions,'}); and

(5) The agencies' grants management
common rule (see §215.5).

(¢) When a Federal agency provides
this flexibility, as a prerequisite to a
State's exercising this option, a State
must adopt its own written fiscal and
administrative requirements for- ex-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, ‘“Cost Prin-
ciples for State, Local, and Indian
Trihal Governments (OMB Circular A-
g7 and extend such policies to all sub-
recipients. These fiscal and adminisira-
tive requirements must be sufficiently
specific to ensure that: funds are used
in compliance with all applicable Fed-
eral statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry oub other
responsibilities of a State or its sub-
recipients.

[68 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005)

PROPERTY STANDARDS

§215.30 Purpose of property stand-

ards.
Qections 215.31 through 21537 set
forth uniform standards governing

menagement and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged fo a
project supported by a Federal award.
Federal awarding agencies shall re-
guire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own propersy
mznagement standards and procedures
provided it observes the provisions of
§215.31 through §215.37.

2 CFR Ch. 1l (1-1-06 Edition)

£215.31

Recipients shall, at 2 minimum. pro-
vide the equivalent insurance coverage
for real property and equipment ac-
guired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

Insurance coverage.

§215.32 Real property.

Each Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following. :

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real

property for the authorized purpcse of -

the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency. ‘

(b) The recipient shall obtain written
approval by the Federal awarding agen-
¢y for the use of real property in other
jederally-sponsored projects when the
recipient determines that the property
is no longer needed for the purposs of
the original project. Use in other
projects shall be limited to those under
{ederally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

(c) When the real properfy is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall observe one or more of the
following disposition instructions.

(1) The recipient may be permitted o
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property atirib-
utable to the Federal participation in
the project.

..... C
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123 The recipient may be direcied o
sell the property unpder gnidelines pro-
vided by the Federal awarding agency
and pay the Federa! Government for
that percentage of the current fazir
mariet value of the property abtrib-
utable to the Federal participavion in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, irom the sales proceeds). When
the recipient is authorized or required
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible retumm.

(3) The recipient may be directed to
transfer title to the property Lo the
Pederal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its atiributable per-
centage of the current fair market
value of the property.

§215.383 Federally-owned and exempi
property.

(a) Federully-owned property. (1) Title
10 - federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of {ederally-owned
property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
ionger needed, the recipient shall re-
port the property to the Federal awarg-
ing agency for further Federal agency
ntilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unless the Federal awarding agency
has statutory authority to dispose of
the property by alternative methods
(e.g., the aunthority provided by the
Federal Technology Transfer Act (15
U.s.C. 3710 (I)) to donate research
equipment to educational and non-prof-
it organizations in accordance with
E.O. 12821, “Improving Mathematics
and Science BEducation in Support of
the National Education Goals” (57 FR
54285, 3 CFR, 1992 Comp., p. 323)). AD-
propriate instruccions shall be issued
to the recipient by the Federal award-
ing agency.

§215.34

(L Ezemp: property. When suavuiory
authority existe. the Federal awarding
agency has the option wo vest title to
property acquired with Federal funds
in the recipient without further obliga-
tion to the Federal Government ané
under conditions the Federal awarding
agency considers appropriate. Such
property is ‘‘exempt property.” Should
2 Federal awarding agency not estao-
lish conditions, titie to exempt prop-
erty upon acquisition shall vest in the
recipient without further obligation to
the Pederal Government.

§215.3¢ Eguipment.

w

(&3]

(z) Title to equipment acguired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(h) The recipient shall not use equip-
ment acquired with Federal funds vo
provide services 1o noun-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(¢) The recipient shall nse the equip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or not the project or pro-
gram continnes to be supported by Fed-
eral funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment it connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fad-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(@) During the time thal sguipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by the Federal awarding
sgency that financed the eguipment;
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§215.34

second preference snell be given G
projects or programs spcnsored by
other Federal awarding agencies. If the
equipment is owned by the Federal
Government, use on other activities
not sponsored by the Federal Govern-
ment shall be permissible if authorized
by the Federal awarding agency. User
charges shall be treated as program in-
come.

{e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment eguipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’'s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
gquipment shall include all of the fol-
lowing:

(1) Bquipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.

(i) Mannfacturer's serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Equipment owned by -the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the egquipment records at
least. once every two years. Any dif-

w

2 CFR Ch. It (1—-1-06 edition)

ferences  between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
canses of the difference. The recipient
shall, in connection with +the inven-
tory, verify the existence, current ui-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or thefi of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedurss
shall be implemsnted to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation .
is made to the original Federal award-
ing agency or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Pederal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equiprnent, the recipient shall re-
guest disposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
Federal agencies. The Federal award-
ing agency shall issue imstructions to
the recipient no later than 120 calendar
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daye afver the reciplent’s request and
the following procedures shall govern.

(1) If su insvructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
guest, the recipient shall sell the
eguipment and reimburse the Federal
awarding agency an amount computved
py applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share £500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient's participation in
+he cost of the original project or pro-
gram to the current fair market value
of the eguipment, plus apy reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency {or such costs
incurred in its disposition.

(4) The Federal awarding agency meay
reserve the right to transfer the title
t0 the Federal Government or to a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutves.
Such transfer shall be subject to the
following standards.

(i) The eguipment shall be appro-
priately identified in the award or oth-
erwise made known Lo the recipient in
writing.

(ii) The Federal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of 2 final inventory. The final inven-
tory shall list al] equipment acgquired
with grant funds and f{ederally-owned
equipment. If the Federal awarding
agency fails to issue disposition in-
structions within the 120 calendar day
period, the recipiemt shall apply the
standards of this section, as appro-
priate. .

(ii1) When the P

Fe awarding
agency exercises its rig

deral
Lo take title,
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the squiprment shall be subject wo ihe
provisions for lederally-owned equil-
ment.

$¢9215.35 Supplies and other expend-

able property.

{z) Title to supplies and other ex-
pendable propervy shall vest in the re-
cipient npon acguisition. If there is a
residual inventory of unused supplies
exceeding 35000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
{for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acguired with Federal funds o
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve a
royalty-free, nonexclusive amd irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Pirms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(c) The Pederal Government has the
right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award.

\
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§215.37

{2V buthorize others to receive. repro-
duce, publish, or otherwise use such
date for Federal purposes

idy (1; In addition, in response (0 a
Fresdom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that was used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federal awarding agency shall
request, and the recipient shall pro-
vide, within a reasonable time, the re-
gsearch data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Federal awarding agency obtains
the research data solely in response to
a POIA reguest, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ents. This fee is in addition to any fees
the agency may assess under the FOIA
(5 U.8.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of paragraph (d) of this
section:

(1) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
hut not any of the following: Prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in 2 research study.

(ii) Published is defined as either’

when:

(4) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

58

2 CFR Ch. I (1-1-04 Edition)

(Bj £ Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(1ii) Used by the Federal Government
in developing an agency action that
has the force and effect of law is de-
fined as when an agency publicly and
officially cltes the research findings In
support of an agency action that has
the force and effect of law.

(e) Title to intangible property and
debt instruments acguired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of §215.34(g).

[69 FR 26281, May 11, 2004, a5 amended at 70
FR 51881, Aug. 31, 2005]

§215.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may reguire recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
3, pply to the property.

PROCUREMENT STANDARDS

§215.40 Purpose of

standards.

Sections 215.41 through 215.48 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions

procurement
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0¥ applicable Federal stabutes and ex-
ecutive orders No additional procure-
ment standards or reguirements shall
pe 1mposed by the Federal awarding
agencles upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMBE.

t215.41 Recipient responsibilities,

The standards contained in this sec-
tvion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
conrse to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local anthor-
ity as may have proper jurisdiction.

§215.42 Codes of conduct.

The recipient shall maintain written
stendards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
{zmily, his or her partner, or an orga-
ization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shzll neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value {rom contractors, or
parties to subagreements. However, re-
cipients may set stendards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited ivem of nominal value. The
standards of conduct shall provide for
disciplinary actions %o be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§215.43

A1) procurement transactions shall
be conducted in & manner 1o provide,
Lo the maximum exvent. praciical, open
and {free competition. The recipient
shall be alerit to organizational con-
flicts of interest as well 48 noncompeni-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements.
statements of work, invitations {for
bids and/or reguests for proposals shall
be excluded from competing for such
procurements. Awards shall be made wo
the bidder or offeror whose bid or ofier
is responsive to the solicitatiom and is
most advantageous to the recipisnt,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
pid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

Competition.

§215.44 Procurement procedures.

(a) AN recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an 2nzlysis is
made of lease aznd purchase alter-
natives t0 determine which would be
the most economical and practical pro-
curement f{or the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(1) A clear and accurate description
of the techmical reguirements for the
material, product or service to be pro-
cured. In competitive procuremenis,
such 2z description shall not contain
{features which unduly restrict com-
petition.

(ii) Reguirements which the bidder/
offeror must fuifill and all other fac-
tors o be used in evaluating bids or
proposals.

(iii} A description, whemnever prac-
ticabie, of techmnical reguirerments in
verms of functions to be performed or

(&3]
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§215.45

performance reguired, Including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of '‘brand
name or egual" descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v} The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to ubilize small businesses,
minority-owned firms, and women's
business enterprises, whenever Dpos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal. .

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises. o

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.
~ (¢) The type of procuring instruments
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-
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propriate for the pariicular procure-
ment and for promoting the best inter-
est of the program or project involved.
The “cost-plus-a-percentage-of-cost’™
or ‘‘percentage of construction cost”
methods of contracting shall not be
used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, [inancial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of E.O.s 12548 and 12688,
“Debarment and Suspension.”

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency's implementation
of this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response t0 a solicitation.

(3) The procurement, which Is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold. )

§215.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
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every procurement action. Price anal-
ysic may be accomplished in various
ways, including the comparison of
price quovations submitted, market
prices &nd similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost w0 determine reasonableness,
allocability and allowability.

£215.46 Procurement records.

Procurement records and f{iles for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing 2t 2 minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§215.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
{ormance and document, as appro-
prizte, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§215.48 Contract provisions.

The recipient shall include, in a6di-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
2 contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) 411 conbracts in excess of the
small purchase threshold shall contain
snitable provisions for terminavion by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminzted for default as well as

§215.48

condivions whnere the contract may he
verminated because o0f circumstances
beyond the contro! of the contractor.

(¢c) Except as otherwise required by
stavute, an award that reguires the
contracting (or supcontracting) ifor
construction or facllity improvements
shall provide for the recipient to {ollow
its own requirements relating to bid
guarantees, periormance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding §$100,000, the Fed-
eral awarding agency meay accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
is adeguately protected. If such 2 de-
termination has not been made, the
minimum requirements shall be as {ol-
lows.

(1) 4 bid guerantee from each bidder
equivalent to five percemt of the bid
price. The “bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying 2a
bid a5 assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
reguired within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond™
is one executed in connection with &
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A "“payment bond” is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able -sureties pursuant to 31 CFR pari
223, “‘Surety Companies Doing Business
with the United States.”

(d8) A1l negotiated contracis (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision tc the effect that
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she recipient, the Federal awarding
agency, the Compérolier General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any boolks, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,

exarminations, excerpts and tran-
scriptions.
(e) All contracts, including small

purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendiz A to
this part, as applicable.

REPORTS AND RECORDS

§915.50 Purpose of reports and
records.
Sections 215.51 through 215.53 set

forth the procedures for monitoring
and reporting on the recipient's finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring sach project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §215.26.

(b) The Federal awarding agency
shall prescribe the ireguency with
which the performance reports shall be
submitted. Except as provided In
§215.51(f), performance reports shall
not be required more frequently than
guarterly or, less frequently than an-
nually. Annual reports shall be due 90
calendar days after fthe grant year,
quarterly or semi-annual reports shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of mulliple year awards
inlieu of these requirements. The final
performance reporfs are due 90 cal-

endar days after the expiration or ter--

mination of the award.

(¢) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.
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{d) When reguired, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the Investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative date
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when requesting per-
formance data from recipients.

§215.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(i) Bach Federal awarding agency
shall require recipients to use the SF-
269 or SF-2694 to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
cy may, however, have the option of
not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
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LG meel - needs, except that a final
SF-26¢ or SF-2664 shall be recuired at
the completion of the project when the
SF-27C is used only for advances.

(1i} The TFederal awarding agency
-shall prescribe whether the report shall
e on a cash or accrual basis. If the
Federal awarding agency reguires ac-
crual information and the recipient’s
accounting records are not normally
lzept on the accrual basis, the recipient
shall not be reguired to convert its ac-
counting system, but shall develop
such accrual information through best
estimabes based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not be reguired more fre-
guently than guarterly or less fre-
guently than annually. A final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
STF-26% or SF-2694 (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for guarterly and semi-
annual reports, and 90 calendar days
for annunal and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients the Federal awarding agency
shall reguire each recipient to submit
the SP-272 and, when necessary, iis
continuation sheet, SP-272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
{ormaiion for each agreement with the
recipients.

(i) Federal awarding agencies may
reguire forecasts of Federal cash re-
quirements in the '‘Remarks” section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may
reguire recipients to report in the
“Remarks” section the amount of cash
advances received in excess of three
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zys. Recipients shzll provide short
narraziive explanations of actions vaken
to reduce the excess balances.

(ivy Pecipients shall be reguired to
submiit not more than the original and
two copies of the SF-274 156 calendar
days following the end of each guarter.
Thne Federal awarding agencies may re-
quire a monthly report {rom those re-
cipients receiving advances tovaling 31
million or more per year.

(v) Federal awarding agencies may
waive the requirsment for submnission
of the SPF-272 {for any one of the fol-
lowing reasons:

(4) When monthly advances do not
exceed $23,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances, or,

(C) When the electronic payment
mechanisms provide adeguate data.

(b) When the Federal awarding agen-
cy needs additional information or
more frequent reports, the following
shall be observed.

(1) When =additional information is
needed to comply with legislative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
ipients to submit such information
under the *‘Remarks’’ section of the re-
ports.

(2) When 2 Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained wpon written notice to the
recipient until such time as the system
is brought up tc standard. The Federal
awarding agency, in obtaining this in-
{ormstion, shall comply with report
clearance requirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(47 Federal zwarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
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5: Federal awarding agerncies may
provide computer or electronic onypus
Lo reciplents when such expedites or
contributes to the accuracy of report-

ing.

§9215.58 Retention and access require-
ments for recovds.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b) Financlal records, supporting doc-
uments, statistical records, and all
other records. pertinent to an award
shall be retained for a period of three
years from the date of submission. of
the final expenditure report or, for
awards that are renewed gunarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
sions are the following.

(1) If any ltigation, claim, or andit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§215.53(g).

(c) Copies of original records may be
substituted for the original records if
suthorized by the Federal awarding
agency.

(d) The Federal awarding agency

shall request . transfer of certain
records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.

2 CFR Ch. It (1-1-06 Edition)

{¢; The Federal awarding agency. the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
coples of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retentiom period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that lmit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records
hadpbelonged to the Federal awarding
agency.

(g) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (gX1)
and (g)2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback

rates or composite fringe benefit
rates).

(1) If submitted for negotiction. If the
recipient submits to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

- (2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
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olhier compubabion for negotiafion pur-
poses, then the §-year retlention period
for the proposal, plan, or other com-
putation and ite supporting records
starte at the end of the fiscal year (or
other accountbing period) covered DY
the proposal, plen, or other computa-
tion.

TERMINATION 4ND ENFORCEMENT

£215.60 Purpose of lermination and
enforcement.
Sections 215.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedures.

§215.61 Termination.

(a) Awards may De terminated in
whole or in part only if paragraphs
(2)(1), (2) or (3) of this section apply.

(1) By the Federal awarding agency,
if a recipient materially fails to com-
ply with the terms and conditions of ah
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two. parties shall agree
upon the termination conditions, in-
cinding the effective date and, in the
case of partial termination, the portion
to be terminated.

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied porvion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (a)(1) or (2) of this saction.

(b) If costs are allowed under &n
award, the responsibilities of the re-
cipient referred te in §215.71(a), incind-
ing those for property management s
applicabie, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ver-
mination, as appropriate.

§215.62 Enforcement.

(a) Remedies for noncompliance. If & re-
cipient materially fails 1o comply wiih

[a)]

on
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tre werms ané condiviong of an award.
whether stated in z Federal statute.
regulation, assurance, application, or
notice of award, the Federal awarding
agency meay, in addition tww imposing
any of the special conditions outlined
in §215.14, vake one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement . action by the Federal
awarding agency.

(25 Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
Project 0r Program. ]

(56) Take other remedies that may e
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceseding o
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by tThe re-
cipient during a suspension or afier
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the mnotice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(¢)(1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipavion of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
vakes effect.

(d) Relutionship to debarmeni und sus-
pension. The enforcement remedies
identified in tmis section, inclunding

w
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suspension and termination, do nob
preciude a recipient from heing subject
40 debarment and suspension under
R.G.s 12549 and 12889 and the Federal
awarding agency implementing regula-
tions (see §215.13).

Subpart D—After-the-Award
Requirements

£215.70 Purpose.

Sections 2156.71 through 21573 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§215.71 Closeout procedures.

(2) Recipients shall submit, within 90
caiendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shall liguidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing Iinstruc-
tions.

(¢) The Federzal awarding agency
shall make prompt payments to a re-
cipient for allowable reimbursable
costs under the award being closed out.

(@) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
{or use in other projects. OMB Circular
A-129 governs unreburned amounts that
become delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for
any real and personal propervy ac-
guired with Federal funds or recelved
from the Federal Government In ac-
cordance with §215.31 through §215.37.

(g) In the event a final andit has not
been performed prior to the closeout of
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ar aweard, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount zfter fully comnsid-

ering the recommendations on dis-
allowed costs resulting from the final
audit.

§215.72 Subsequent adjustments and

continuing responsibilities.

(a) The closeout of an award doses not
affect any of the foliowing: )

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
Jater refunds, corrections, or other
transactions.

(3) Audit requirements in §215.26.

(4) Property management require-
ments in §216.31 through §215.37.

(5) Records retention as required in
§215.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in paragraph (a) of
this section, including those for prop-
erty managernent as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

{69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005]

$215.73 Collection of amounts due.

(2) Any funds paid to a recipient in
excess of the amount to which fthe re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraphs
2)(1), (2) or (3) of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted hy
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
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charge interest on an overdue debt in

sccordance with 4 CPR Chapter II,
“Federal Claims Collection Stand-
ards.”

ALPPENDIY, A TO PART 215—CONTRACT
PROVISIONS

£11 contracts, awarded Dy a reciplent in-
cluding smell purchases, shall conizin the
{following provisione as applicable:

1. Egual Employment Opportunity—All con-
tracts shzll contzin 2 provision reguiring
compliance with E.0. 11246, ‘'Equal Employ-
ment Opportunity"” (30 FR 12319, 120835, &
CFR, 1964-1965 Comp., p. 339), as amended by
B.0. 11375, "4mending Executive Order 11246
Relating to Egual Employment Oppor-
tunity,’’ and as supplemented by regulations
at 41 CFR part 80, "Office of Federal Con-
tract Compliance Programs, Egnal Bmploy-
ment Opportunity, Depariment of Labor.”

2. Copeland ‘' Anti-Kickback' Acl (18 U.S.C.
87¢ and 40 U.S.C. 276c)—A1} contracts and sub-
grants in excess of £2000 for comstruction or
repair awarded Dy recipients and subrecipi-
ents shall include a provision {or compliance
with the Copeland “'Anti-Kickback’ Act (18
U.5.C. 874), as supplemented by Department
of Labor regulzations (29 CFE part &, “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Fipanced im Whole or in
Part by Lozns or Grants from the United
States'). The Act provides that each con-
gractor or subrecipient shall be prohibited
{rom inducing, by any means, any person
employed in the construction, compietion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Davis-Bacon Act, cs amended (40 U.S.C.
276a to a~7)}—When reaquired hy Federal pro-
gram lsgislation, all comstruction contiracts
awarded by the recipients and subrecipients
of more than $2000 shal) include a provision
{for compliance with the Davis-Bacon Act (40
U.8.C. 2762 t0 &-7) and as supplemented by
Department of Labor regulations (28 CFR
part 5, “‘Labor Standards Provisions Applica-
ble wo Comiracts Governing Federally Fi-
nznced and Assisted Construction’'). Under
this Act, contraclors shiall be required to pay
wages e laborers and mechanics at a rate
not less then the minimum wages specified
1n 2 wage determination made by the Sec-
retary of Labor. ln addition, coniractors
shall be required to pay wages not less than
once a week. The recipient shall place & copy
of the current preveiling wage determination
issued by the Department of Labor in each
solicitation and the zward of & contract shall
be conditioned aupon the zcceptance of the
wage determination. The recipient shall re-
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port @} -suspecleé oF reporved -violations Lo
the Federal awarding agency.

4. Coniract Work Hours and Sufety Swandurds
Act (40 U.S.C. 227-333)—Where applicable, all
contracts awarded Dy recipients in excess of
2000 for construction contracts and in ex-
cess of $2500 for other contracte that involve
the employment of mechanics or laborers
shzl) include & provisior for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.B.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall ve
required to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible provided
that the worker is compensated at a rave of
not less than 1% times the basic rate of pay
for a2l hours worked in excess of 46 hours in
the work week. Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
30 work in surroundings or under working
conditions which zre unsanitary, hazardouns
or dangerous. These requirements 4o not
2pply to the purchases of supplies or mate-
rials or articles ordinarily avalilable on the
oper market, or contracts for transportation
or transmission of intelligence.

5. Rights to Inventions Mede Under a Con-
tract or Agreemeni—Contracts or agreemsents
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government znd
the recipient in any resulting inventionm in
accordance with 37 CFR part 401, “"Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seg.) and
the Federal Waier Follution Conirol Ast (33
U.8.C. 1251 et seq.), as amended—Coniracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
2l] applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
{42 U.S.C. 7401 e! seq.} and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the Te-
gional Office of the Environmental Protec-
tion Agency (BPA).

7. Byrd Anii-Lobbying Amendment (3] U.S.C.
1352)~—Contraciors who apply or bid for an
award of §100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal zppropriated funds to pay any
person or organization for influencing or at-
vempting to influence ax officer or empioyes
of any agency, 2 member of Congress, officer
or employee of Congress, or ac employee of &
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mermnber of Congress in connection with ob-
saining any Federal contract, grant or any
stner award covered by 31 U.S.C. 1352. Each
ster shall also disclose any lobhying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
guch disclosures are forwarded {rom tier vo
tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689—A contract award with an
amount expected to equal or exceed $25,000
and certain other contract awards (see 2 CFR
180.220) shall not be made to parties listed on
the government-wide Excluded Parties List
System, in accordance with the OMB guide-
lines at 2 CFR part 180 that implement E.O.s
12549 (3 CFR, 1986 Comp., p. 189) and 12689 (3
CFR, 1989 Comp., p. 235), ‘‘Debarment and
Suspension.” The Excluded Parties List Sys-
tem contalns the names of parties debarred,
suspended, or otherwise excluded by agen-
cies, as well as parties declared Ineligible
under statutory or regulatory authority
other than E.O. 12548,

{69 FR 26281, May 11, 2004, as amended at 70
FR 51879, Aug. 31, 2005)

PARTS 216-219 [RESERVED]

PART 220—COST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec.

220.5 Purpose.

220.10 Scope.

220.16 Policy.

220.20 Applicability.

220.25 OMB responsibilities.

220.30 Federal agency responsibilities.

290.35 Bffective date of changes.

290.40 Relationship to previous issuance.

220.45 Information contact.

APPENDIY A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
EDUCATIONAL INSTITUTIONS

AUTHORITY: 31 U.S.C. 508; 31 U.S.C. 1111; 41
1.8.C. 405 Reorganization Plan No. 2 of 1870;
®.0. 11541, 35 FR 10737, 3 CFR, 1986-1870, p.
939.

SOURCE: 70 FR 51881, Aug. 31. 2005, unless
otherwise noted.

§220.5 Purpose.

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.
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§220.10

The principies in this part deal with
she subject of cost determination, and
make no attempt to identify the cir-
cumstances or dictate the extent of
agency and institutional participation
in the financing of a4 particular project.
Provision for profit or other increment
above cost is outside the scope of this
part.

Scope.

§220.16 Policy.

The principles in this part are de-
signed to provide that the Federal Gov-
ernment bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencies are not ex-
pected to place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational institutions and
of the Federal Government as to their
scope, implementation, and interpreta-
tion.

§220.20 Applicability.

(a) All Federal agencies that sponsor
research and development, training,
and other work at educational institu-
tions shall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lamp
sum agreements.

(b) Bach federal agency that awards
defense-related contracts to a Feder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Cost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
set forth in 47 CFR part 99.

§220.25 OMB responsibilities.

OMB is responsible for:

(2) Issuing and maintaining the guid-
ance in this part.

(v) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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CIRCULAR NO. E-127Z
Revised May 10, 2004

TG THE HERADS OF EYECUTIVE DEPRRTMENTS AND ESTZBLISHMENTS

SUBJECT: Cost Principles for Non-Profit Organizations

1. Purpcse. This Circular establishes principles for determining costs of
grants, contracts and other agreements with non-profit organizations. It does
not apply to ceolleges and universities which are covered by Office of Management
and Budget (OMB) Circular %-21, "Cost Principles for Educational Institutions”;
State, local, and federzlly-recognized Indian tribal governments which are
covered by OME Circular 2-87, "Cost Principles for State, Local, and Indian
Tribal Governments”;, or hospitals. The principles are designed to provide that
the Federal Government bear its fair share of costs except where restricted or
prohibited by law. The principles do not attempt to prescribe the extent of
cost sharing or matching on grants, contracts, or other agreements. However,
such cost sharing or matching shall not be accomplished through arbitrary
limitations on individual cost elements by Federal agencies. Provision for
profit or other increment above cost is outside the scope of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual
agencies for non-profit organizations.

3. Epplicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. All of these
instruments are hereafter referred to as awards. The principles do not apply to
awards under which an organization is not required to account to the Federal
Government for actual costs incurred.

b. 211l cost reimbursement subawards (subgrants, subcontracts, etc.) are
subject to those Federal cost principles applicable to the particular .
organization comcerned. Thus, if a subaward is to a non-profit organizationm,
this Circular shall apply; if a subaward is to a commercial organization, the
cost principles applicable to commercial concerns shall apply; if a subaward is
to a college or university, Circular A-21 shall apply; if a subaward is to a
State, local, or federally-recognized Indian tribal government, Circular A-87
shall apply. ‘
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non-profit organizations which are excluded from coverage of this Circular in
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: b. Prior approval means securing -the awarding agency's permission in
advance to incur cost for those items that are designated as reguiring prior
approval by the Circular. Generally this permission will be in writing. -Where
an item of cost requiring prior approval is specified in the budget of an award,
approval of the budget constitutes approval of that cost. .

5. Exclusion of some non-profit organizations. Some non-profit organizations,
because of their size and nature of operations, can be considered to be similar
to commercial concerns for purpose of applicability of cost principles. Such
non-profit organizations shall operate under Federal cost principles applicable
to commercial concerns. A listing of these organizations is contained in
attachment C. Other organizations may be added from time to time.

6. Responsibilities. Agencies responsible for administering programs that
involve awards to non-profit organizations shall implement the provisions of
this Circular. Upon reguest, implementing jnstruction shall be furnished to
OMB. Agencies shall designate a liaison official to serve as the agency
representative on matters relating to the implementation of this Circular. The
name and title of such representative shall be furnished to OMB within 30 days
of the date of this Circular.

7. bttachments. The principles and related policy guides are set forth in the
fopllowing Attachments: :

Attachment A - General Principles
Attachment B —rSeieCted Items of Cost
Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Requests for exceptions. OMB may grant exceptions to the requirements of
this Circular when permissible under existing law. However, in the interest of
achieving maximum uniformity, exceptions will be permitted only in highly
unusual circumstances.

o9.  Effective Date. The provisions of this Circular are e=ffective immediatealy.
Implementation shall be phased in by incorporating the provisions into new
awards made after the start of the organization's next fiscal ysar. For
existing awards, the new principles may be applied if an organization and the
cognizant Federal agency agree. Earlier implementation, or a delay in
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PAGE .. 2... OF .55 PAGES




mzy DE

OWE,

Wesningto

ATTACH TR T
PAGE .2




(W%

~J

(@}

D.

W

BTTACHMENT 2
Circular No. B-LZE

PRINCID

t-_ 1

htal zosis

7
¢}
C
L0
'
w

5
Qr
9]
o]
5
o
ot
-5
D
8]
ot
s
=
Q
o
o
et
Q0
g
m
o
o
b
3
ct
<
(0]

Appiicable cradits
Advance understandings
Conditional exemptions
Direct Costs

Indirect Costs

nd Determination of Indirsct Cost Rates

Q
o
n
cr
1]
[

2llocation of Indi rect
General

Simplified allocation method
Multipie allocation base method
Direct allocation method

Special indirect cost rates

4 ATTACHMENT wooo Mo
oAGE .Y OF .S PAGES




{1

~

m
o
fu
T
[u]
Q
<
nl
Q
H
it
0
1
T
n

Negotiation

AT s T ) _____ eaee
PAGE S i 5 .... PAGES




yot
1
—
[
S

1. fomposifion of

“ne z:.owanie dirsct and

ne allowable under an

: Facto
award, 2onsis
a. Be reasonable Ifor the periormance ¢ -he award and be alliocahis
rhereto under these principles.

b, . Conform to any limitatlions or axclusions
es or amount of cost. i

principles or in the award as to tvo

«. Be consistent with policies and procedures that apply uniformly
te both federally-financed and other activities of the corganiz :
d. Be accorded consistent treatment.

_ e. Be determined in accordance with generally accepted accounting
principles [GAAP). '

. Not be included as a cost or used to meet cost sharing or
u

matching requirements of any other federally-financed program in either the
current or a prior period.
g. Be adequately documentead.
3. Reasonable costs. A cost 1s reasonable if, :n its nature or amount/

it does not exceed that which would be incurred by a prudent person under the
circumstances prevailing at the time the decision was made to incur the costs.
The question of the reasonableness of specific costs must Dbe scrutinized with
particular care in connection with organizations or separate divisions thereof
which receive the preponderance of their support from awards made by Federal
agencies. In determining the reasonableness of a given cost, consideration
shall be given to:

‘ a.- Whether the cost is of a type generally recognized as ordinary
and necessary for the operation of the organization or the performancs of the
award. ' -




v
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c. Whetner the individuals
ch.rcumstances, considering thelr respon
members, employees, and clients, The pub

Government.

4. Allocable costs.

: a. & cost is allocable to a particular cost objective, such as a
grant, contract, project, service, or other activity, in accordance with the
relative benefits received. B2 cost is zllocable to & Federal award if it is
treated consistently with other costs incurred for the same purpose in like
circumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits both the award and other work and can be -
distributed in reasonable proportion to the benefits received, or

(3) Is necessary to the overzll operation of the organizztion,
although a direct relationship to any particular cost objective cannot be shown.

b. Any cost allocable to a particular award or other cost objective
under these principles may not be shifted to other Federal awards to overcome
funding deficiencies, or to avoid restrictions imposed by law or by the terms of
the award.

5. Applicable credits.

a. The term applicable credits refers to those receipts, or
reduction of expenditures which operate to offset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such
transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on losses, insurance refunds, and adjustments of overpayments or
erroneous charges. To the extent that such credits accruing or received by the
organization relate to allowable cost, they shall be credited to the Federal
Government either as a cost reduction or cash refund, as appropriate.

b. 1In some instances, the amounts received from the Federal
Government to finance organizational activities or service operatioms should be
treated as applicable credits. Specifically, the concept of netting such credit
items against related expenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards for services
rendered whenever the facilities or other resources used in providing such
services have been financed directly, in whole or in part, by Federal funds.

¢. For rules covering program income (i.e., gross income earned
from federally-supported activities) see Sec. _ .24 of Office of Management and
Budget (OMB) Circular 2-110, "Uniform Administrative Reguirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-
Profit Organizations."
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Concitionazl exemptions.

‘ a. OMB authorizes conditional exemption from OMB administrative
requirements and cost principles circulars for certain Federal programs wizh
s-atutorily-authorized consclidated planning and consoiidated administrative
funding, that are identified by a Federal agency and approved by the head of
<nhe Executive department or estab

blishment. A& Federal agency shall consult with
OMB during its consideration-of wheth

er to grant such an exemption.

b. To promote efficiency in State and local program administration,
when Federal non-entitlement programs with common purposes have speciiic
statutorily-authorized consolidated planning and consolidated administrative
funding and where most of the State agency's resources come from non-Federal
sources, Federal agencies may axempt these covered State-administered, non-
entitlement grant programs from certain OMB grants management requirements. The
exemptions would be from all but the allocability of costs provisions of OMB
circulars 2-87 (Attachment 2, subsection ¢.3), “Cost Principles for State,

Local, and Indian Tribal Governments, " A-21 (Section C, subpart 4), "Cest
Principles for Educational Institutions," and A-122 { ttachment 2, subsection
5.4), "Cost pPrinciples for Non-Profit Organizations, " and from all of the

administrative requirements provisions of OMB Circular A-=110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Non-Profit Organizations,” and the
agencies' grants management common rule.

c. When a Federal agency provides this flexibility, as a
prerequisite to a State's exercising this option, a State must adopt its own
written fiscal and administrative requirements for expending and accounting for
all funds, which are consistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general expenses required to carry out other responsibilities of
2 ‘State or its subrecipients.

B. Direct Costs

1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., & particular award, project, service, Or
other direct activity of an organization. However, a cost. may not be assigned
to an award as a direct cost if any other cost incurred for the same purpose, in .
1ike circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost
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2 The C gre not alilowable as chergesz to Federal
aviards f(seeg, fo sts in peragraph 17 of Brtachment E!.
However, eve gllowable for purposes of computing
charges to Fede less must be treated as direct costs for
purposes of det tes and be allocated their share of the
organization's present activities which (1) include the

Y 3 )
salaries of per ace, and (3) benefit from the organization's
indirect costs.

clients, or the general public when significant and necessary to the
organization's mission must be treated as direct costs whether or not allowable
and be allocated an eguitable share of indirect costs. Some examples of these
types of activities include:

4 The costs of activities performed primerily as a service tc members,

&. Maintenance of membership rolls, subscriptions, publications,
and related functions.

b. Providing services and information to members, legislative or
administrative bodies, or the public.

c. Promotion, lobbying, and other forms of public. relations.

d. Meetings and conferences except those held to conduct the
generzl administration of the organization.

e. Maintenance, protection, and investment of special funds not
used in operation of the organization.

f. Administration cof group benefits on behzlf of members or
clients, including life and hospital insurance, annuity or retirement plans,
financial aid, etc.

C. Indirect Costs

1. Indirect costs are those that have been incurred for common or joint
objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.2. After direct costs have been
determined and assigned directly to awards or other work as appropriate,
indirect costs are those remazining to be allocated to benefiting cost
objectives. 2 cost may not be allocated to an award as an indirect cost if any
other cost incurred for the same purpcse, in like circumstances, has been
assigned to an award as a direct cost. '

2. Because of the diverse characteristics and accounting practices of
non-profit organizations, it is not possible to specify the types of cost which
may be classified as indirect cost in 211 situations. However, typical examples
of indirect cost for many non-profit organizations may include depreciation or
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.. Rllocation of Indirect Costs and Determination of Indirsct Cost Rates

1. General.

a. Where a non-profit organization has only one major function; oOr
where all its major Ffunctions benefit from its indirect costs to approzimately
the -same degree, the allocation of indirect costs and the computation of an
indirect cost rate may be accomplished through simplified allocation procedures,
as described in subparagraph Z.

b. Where an organization has several major functions which benefit
from its indirect costs in varying degrees, allocation of indirect costs may
reqguire .the accumulation of such costs intc separate cost groupings which then
are allocated individually to benefiting functions by means of a base which best
measures the relative degree of benefit. The indirect costs allocated to each
function are then distributed to-individual awards and other activities included
in that function by means of an indirect cost rate(s).

c. The determination of what constitutes an organization's major
functions will depend on its purpose in being; the types of services it renders
to the public, its clients, and its members; and the amount of effort it devotes

to such activities as fundraising, public information and membership activities.

d.  Specific methods for allocating indirect cests and computing
indirect cost rates along with the conditions under which each method should be
used are described in subparagraphs 2 through 5.

e. The base period for the allocation of indirect costs is the
period in which such costs are incurred and accumulated for allocation to work
performed in that period. The base period normally should coincide with the
organization's fiscal year pbut, in any event, shall be so selected as to avoid
inequities in the allocation of the costs.

2. Simplified allocation method.

a. Where an organization's major functions benefit from its
indirect costs to approximately the same degree, the allocation of indirect
costs may be accomplished by (1) separating the organization's total costs for
the base period as either direct or indirect, and (ii) dividing the total
allowable indirect costs (net of applicable credits) by an eguitable

L
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. Both the direct coste and the indirect costs shall exclude
capital expenditures and unallowable costs. However, unallowable costs which
represent activities must be included in the direct costs under the conditions
described in subparagraph B.3.

c. The distribution base may be totazl direct costs (excluding
capital -expenditures and other distorting items,:such as major subcontracts or
subgrants), direct salaries and wages, or other base which results in an
equitable distribution. The distribution base shall generally exclude
participant support costs as defined in paragraph 32 of Attachment B.

d. "Except where a special rate(s) i1s required in accordance with
subparagraph %, the indirect cost rate developed under the above principles is
applicable to all awards at the organization. If a special rate(s) is required,
appropriate modifications shall be made in order to develop the special rate(s).

e. For -an organization that receives more than $10 million in
Federal funding of direct costs in a fiscal year, a breakout of the indirect
cost comporent intc two broad categories, Facilities and Administration as
defined in subparagraph C.3, is required. The rate in each case shall be stated
as the percentage which the amount of the particular indirect cost category
(i.e., Facilities or Administration) is of the distribution bkase identified with
that category. ‘

3. Multiple allocation base method

a. General. Where an organization's indirect costs benefit its
major functions in varying degrees, indirect costs shall be accumulated into
separate cost groupings, as described in subparagraph b. Each grouping shall
then be allocatéd individually to benefitting functions by means of a base which
best measures the relative benefits. The default allocation bases by cost pool
are described in subparagraph c.

b. 1Identification of indirect costs. Cost groupings shall be
established so as to permit the allocation:of each grouping on the basis of
bernefits prov1ded to the major functions. Each grouping shall constitute a pool
of eypenses that are of like character in terms of functions they benefit and in
terms of the allocation base which best measures the relative benefits provided
to each function. The groupings are classified within the two broad categories:
"Facilities" and "Administration," as described: in subparagraph C.3. The
indirect cost pools are defined as follows:

(1) Depreciation and use® allowances. The expenses under this
heading are the portion of the costs of the organization's buildings, capital
improvements to land and buildings, and eguipment which are computed in
accordance with paragraph 11 of Attachment B ("Depreciation and use
allowances") .
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(4) General administration and general expenses. The expenses
under this heading are those that have been incurred for the overall general
executive and administrative offices of the organization and other expenses of a

~general nature which do not relate solely to any major function of the
organization. This category shall also include its allocable share of fringe
pbenefit costs, operation and maintenance expense, depreciation and use
allowances, and interest costs. Examples of this category include central
offices, such as the director's office, the office of finance, business
services, budget and planning, personnel, safety and risk management, general
counsel, management information systems, and library costs.

In developing this cost pool, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances are treated
consistently as either direct or indirect costs. For example, salaries of
technical staff, projsct supplies, project publication, telephone toll charges,
computer costs, travel costs, and specialized services costs shall be treated as
direct costs wherever identifiable to a particular program. The salaries and
wages of administrative and pooled clerical staff should normally be treated as
indirect costs. Direct charging of these costs may be appropriate where a major
project or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program or activity. Ttems such as office supplies, postage, local telephone
costs, periodicals and memberships should normally be treated as indirect costs.

c. BAllocation bases. Actual conditions shall be taken into account
in selecting the base to be used in allocating the expenses in each grouping to
benefitting functions. The essential consideration in selecting a method or a
base is that it is the one pest suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; 2 traceable cause and effect
relationship; or logic and reason, where neither the cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that menner. When the expenses in a cost grouping are more general in nature,
the allocation shall be made through the use of a selected base which produces
results that are equitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can Dbe demonstrated that the use of a different base would result in a
more equitable allocation of the costs, or that a more readily available base
would not increase the costs charged to sponsored awards. The results of
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(aj Depreciation or use allowance
& cingle function, and on capi
eguipment used ir such puildings, shzll be assigned to that

1 improvements and

(b) Depreciation or use azllowances on buildings used for
more than one function, and on capital improvements and eguipment used in such
buildings, shall be allocated to the individual functions performed in each
building on the basis of usable square feet of space, excluding common arezs,
such zs hallways, stairwells, and restrooms. » :

(c) Depreciation or use allowances on buildings, capital
improvements and equipment related space (e.g., individual rooms, and
laboratories) used jointly by more than one function (as determined by the users
of the space) shall be treated as follows. The cost of each jointly used unit
of space shall be allocated to the benefitting functions on the basis of:

(i) the employees and other users on a full-time
equivalent (FTE) basis or salaries and wages of those individual functions
beneiitting from the use of that space; or '

(ii) organization-wide employee FTEs or salaries
and wages applicable to the benefitting functions of the organization.®

{d) Depreciation or use allowances on certain capital
improvements to land, such as paved parking areas, fences, sidewalks, and the
like, mot included in the cost of buildings, shall be zllocated to user
categories on a FTE basis and distributed to major functions in proportion to
the salaries and wages of all employees applicable to the functions.

(2) Interest. Interest costs shall be allocated in the same
manner as the depreciation or use allowances on the buildings, eguipment and
capital equipments to which the interest relates.

(3) Operationm and maintenance expenses. Operation and
maintenance expenses shall be allocated in the same manner as the depreciation
and use allowances.

(4) General administration and general expenses. General
administration and general expenses shall be allocated to benefitting functions
based on modified total direct costs (MTDC), &as described in subparagraph D.3.f.
The expenses included in this category could be grouped first according to major
functions of the crganization to which they render services or provide benefits.
The aggregate ezpenses of each group shall then be allocated to benefitting
functions based on MTDC.

d. Oxder of distribution.

Indirect cost categories consisting of depreciation and
st r

(1)
use allowances, intere ation and maintenance, and general administration
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. Ppplication of indirect cost rate or rates. Except where a
spacial indirect cost rate!s) is reguired in accordance with subparagraph D.5,
the separate groupings of indirect costs allocated to each major function shall
be ‘aggregaited and treated .as a common pool for that function. The costs in the
common pool shall then pe distributed to individual awards included in that
function by use of a single indirect cost rate.

£. Distribution basis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
benefits, materials and supplies, services, travel, and subgrants and
subcontracts up to the first $25,000 of each subgrant or subcontract (regardless
of the period covered by the subgrant or subcontract). Fquipment, capital
axpenditures, charges for patient care, rental costs and the portion in excess
of $25,000 shall be excluded from MTDC. Participant support costs shall
generally be excluded from MTDC. Other items may only be excluded when the
Faderal cost cognizant agency determines that an exclusion is necessary to avoid
a serious inequity in the distribution of indirect costs.

g. Individual Rate Components. An indirect cost rate shall be
determined for each separate indirect cost pool developed. The rate in =ach
case shall be stated as the percentage which the amount of the particular
indirect cost pool is of the distribution base identified with that pool. Each
indirect cost rate negotiation or determination agreement shall include
development of the rate for ecach indirect cost pool as well as the overall
indirect cost rate. The indirect cost pools shall be classified within two
broad categories: "Facilities" and "Administration,™ as described in
subparagraph C.3.

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct costs
except general administration and general expenses. These organizations
generally separate their costs into three basic categories: (i) General
administration and general expenses, (ii) fundraising, and (iii) other direct
functions (including projects performed under Federal awards). Joint costs,
such as depreciation, rental costs, operation and maintenance of facilities,
telephone expenses, and the like are prorated individually as direct costs to
each category and to each award or other activity using a base most appropriate
to the particular cost being prorated. : .

b. This method is acceptable, provided each joint cost is prorated
using a base which accurately measuress the benefits provided to each award or

—~—
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aaministraTion and genexzl expenses. In all other
indirect cost rates shall be computed in the same manner
subpearagraph ¢

5. Special indirect cost rates. In some instances, a single indirect
cost rate for all activities of an organization or for each major function of
the organization may not be appropriate, since it would not take into account
those different factors which may substantially affect the indirect costs
applicable to a particular segment of work. For this purpose, a particular
segment of work may be that performed under a single award or it may consist of
work under a group of awards performed in a common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources employed, the
scientific¢ disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly
different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cost pool
should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided it is
determined that (i) the rate differs significantly from that which would have
been obtained under subparagraphs 2, 3, and 4, and (ii) the volume of work to
which the rate would apply is material.

E. Negotiation and Approval of Indirect Cost Rates

1. 'Definitions. As used in this section, the following terms have the
- meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a mon-profit organization on
behalf of all Federal agencies.

b. Predetermined rate means an indirect cost rate, applicable to &
spec1f1ed current or future period, usually the organization's fiscal year. The
rate i1s based on an estimate of the costs to be incurred during the period. &
predetermined rate is not subject to adjustment.

c. Fixed rate means an indirect cost rate which has the same
characteristics as a predetermined rate, except that the difference between the
estimated costs and the actual costs of the period covered by the rate is
carried forward as an adjustment to the rate computation of a subseguent period.

d. Final rate means an indirect cost rate applicable to a specified
past period which is based on the actual costs of the period. A final rate is
not subject to adjustment.

15 ATTACHMENT D ..... -
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2. DMegotiation and approval of rates.

: a. Unless different arrangements are agreed to by the agencies
concernad, the Federal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiation and
approval of the indirect cost rates and, where necessary, other rates such as
fringe benefit and computer charge—out rates. Once an agency is assigned
cognizance for a particular non-profit organization, the assignment will not be
changed unless there is a major long-term shift in the dollar volume of the

Federal awards to the organization. 211 concerned Federal agencies shall be
given the opportunity to participate in the negotiation process but, after a
rate has been agreed upon, it will be accepted by all Federal agencies. When a

Federal agency has reason to pelieve that special operating factors affecting
its awards necessitate special indirect cost rates in accordance with
subparagraph D.5, it will, prior to the time the rates are negotiated,. notify
the cognizant agency.

b. A non-profit organization which has not previously established
an indirect cost rate with a Federal agency shall submit its initial indirect
cost proposal immediately after the organization is advised that an award will

af ¥

be made and, in no event, later than three months after the effective date of
the award.

c. Organizations that have previously established indirect cost
rates must submit a new indirect cost proposal to the cognizant agency within
six months after the close of each fiscal year.

. d. A predetermined rate may be negotiated for use on awards where

there is reasonable assurance, based on past experience and reliable projection
of the organization's costs, that the rate is not likely to exceed a rate based
on the organization's actual costs.

D

e. Fized rates may be negotiated where predetermined rates are not
considered appropriate. A fixed rate, however, shall not be negotiated if (i)
211 or a substantial portion of the organization's awards are expected to expire
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an equitable
carry-forward adjustment; or (iii) . the organization's operations fluctuate
significantly from year to year.

f. Provisional and final rates shall be negotiated where neither
predetermined nor fixed rates are appropriate.

—_~
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ddvertising and publiz reiations ID5TS
Advisory councils '

Ricoholic beverages

Audit costs and related services

Bad debts

Bonding costs
Communication costs
Compensation Ior pe
Contingency provisions

Defense and prosecution oI ~riminal and civil proceedings, claims,

rsomal services

and patent infringement

Depreciation and use allowances

Donations and comtributions

Employee morale, health, and welfare costs
Entertainment CoOStTS
Fquipment and other capital
Fines and penalties

Fund raising and investment management costs

Gains and losses on depreciable assets

Goods or services for personal use

Housing and personal living expenses

Tdle facilities and idle capacity

Insurance and indemmniZication:

Interest

Labor relations costs

Lobbying

Losses on other sponsored agresments oOr contracts
Maintenance and repalr ccsts

Materials and supplies costs

Meetings and conferences

Memberships, subscriptions, and professional activity costs
Organization costs

zpenditures

[{})

" Page charges in professional journals

Participant support costs

Patent costs '

Plant and homeland sscurity costs

Pre-agreement costs

Professional services costs

Publication and printing costs

Rearrangement and alteration costs

Reconversion costs

‘Recruiting costs

Relocation costs

Rental costs of buildings and equipment

Royalties and other costs for use of patents and copyrights
Selling and marketing

Specialized service facilities

Taxes -

Termination costs applicable to sponsored agreements

apped.s
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1. Advertising and public relations
a. The term advertising costs
coyollary administrative costs Advert
newspapers, radio and television, dirs
transmittals, and the like. )

b. The term public relations inciudes commuriity relations and means those

w2

activities dedicated to maintaining the image of the non-profit organization or

maintaining or promoting understanding and. favorable relations with the
community or public at large or any segment of the public.

c. The only allowable advertising costs are those which are solely for:

(1) The recruitment of personnel required for the performance by the
non-profit organization of obligations arising under 2 raderal award {See alsc
t+tachment B, paragraph 41, Recruiting costs, and paragraph 42, Relocation

costst

(21 The procurement ¢f goods and services for thne performance of a
Federal award;

(3} The disposal of scrap or surplus materials acgquired in the
performance of a Federal award ezcept whan non-profit organizations are
reimbursed for disposal costs at a predetermined amount; oI

Fh

(4) Other specific purposes necessary to meet the requirements o
the Federal award.

wd

d. The only allowable public relations costs are:
(1) Costs specifically required by the Federal award;

(2) Costs of communicating with the public and press pertaining to
specific activities or accomplishments which result from performance of Federal
awards (these costs are considered necessary as part of the outreach eifort ifor
the Federal award); or

(3) Costs of conducting general liaison with news media and
government public relations ofiicers, to the extent that such activities are
limited to communication and liaison necessary keep the public informed on
matters of public concern, such as notices of Federal contract/grant awards,
financial matters, etc.

20 ATTACHMENT ... N
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f. Unallowakle advertasing and public relations costis include the

ising and public relations costs other than as
specified in subparagraphs ¢, d, and e;

(2} Costs of meetings, conventions, convocations, or other events
related to other activities of the non-preofit organization, including:

{a) Costs of displays, demonstrations, and exhibits;

(b} Costs of meeting rooms, hospitality suites, and other
special facilities used im conjunction with shows and other special events; and

(c) Salaries and wages of employees engaged in setting up and
displaying exhibits, making demonstrations, and providing briefings;

(3) Costs of promotional items and memorabilia, including models,
gifts, and souvenirs;

(4) Costs of advertising and publlc relations designed solely to
promote the non~profit organization.

2. Advisory Councils

Costs incurred by advisory councils or committees are allowable as & direct cost
where authorized by the Federal awardlng agency or as an indirect cost where
allocable to Fedéral awards.

3. BRlcoholic beverages. Costs of alcoholic beverages are unallowable.
4. Audit costs and related services

a The costs of audits reguired by , and performed in accordance with, the
Single Audit Act, as implemented by Circular 2-133, "Audits of S5States, Local
Governments, and Non-Profit Organizations” are allowable. Rlso see 31 USC
7505(b) and section 230 (“Audit Costs”) of Circular A-133.

b. Other audit -costs are allowable if included in an indirect cost rate
proposal, or if specifically approved by the awarding agency as a direct cost to
an award. )

<. The cost of agreed-upon procedures engagements to monitor subrecipients who
are exempted from A-133 under section ZOO(d) are allowable, subject to the
conditions listed in AR-133, section 230 (b)(2).
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7. _Communication costs. Costs incurred fox telephone services, local and long
distance telephone calls, telegrams, postage, messenger, electronic or computer
transmittal services and the like are allowable.

8. Compensation for personal services.

a. .Defipition. Compensation for personal services includes all
compensation paid currently or accrued by the organization for services of
emplovees rendered during the period of the award (except as otherwise provided
in subparagraph h). It includes, but is not limited to, salaries, wages,
director's and executive committee member's fees, -incentive awards, fringe
benefits, pension plan costs, allowances for off-site pay, incentive pay,

location allowances, hardship pay, and cost of living differentials.

b. Allowability. Except as otherwise specifically provided in this
paragraph, the cosis of such compensation are allowable to the extent that:

cF
o
1]

{1) Total compensation to individual employees is reasonable for
services rendered and conforms to the established policy of the organization
consistently applied to both Federal and non-Federal activities: and

(2) Charges to- awards whether treated as direct or indirect costs
are determined and supported as required in this paragraph.

c. Reasonableness.

(1) When the organization is predominantly engaged in activities
other than those sponsored by the Federal Government, compensation for employees
on federally-sponsored work will be considered reasonable to the extent that it
is consistent with that paid for similar work in the organization's other

activities.

(2) When the organizatibn is predominantly engaged in federally-
sponsored activities and in cases where the kind of employees required for the
Federal activities are not found in the organization's other activities, '

R 22
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(2) Any change in an organization's compensation policy resulting in
a substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratic of Federal awards to other
activities of the organization or any change in the treatment of allowability of
specific types of compensation due to changes in Federal policy.
e. Unallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be zllowable under this paragraph sclely on the
basis that they constitute personal compensation.

f. Overtime, extra- pay shift, and multi-shift premiums. Premiums for
overtime, extra-pay shifts, and multi-shift work are allowable only with the
prior approval of the awarding agency except:

(1) When necessary to cope with emergencies, such as those resulting
from accidents, natural disasters, breakdowns of eguipment, or occasional
operational bottlenecks of a sporadic nature.

{2) When employees are performing indirect functions, such as
administration, maintenance, or accounting.

{3) 1n the performance of tests, laboratory procedures, or other
similar operations which are continuous in nature and cannot reasonably be
interrupted of otherwise completed.

(4) When lower overzll cost to the Federal Government will result.
g. Fringe benefits.

(1) Fringe benefits in the form 6f regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, sick leave, military leave, and the like, are allowable, provided such
costs are absorbed by all organization activities in proportion to the relative
amount of time or effort actually devoted to each.

{2) Fringe benefits in the form of employer contributions or
expenses for social security, employee insurance, wWorkmen's compensation
insurance, pension- plan costs (see subparagraph h), and the like, are allowable,
provided such benefits are granted in accordance with established written
organization policies. Such benefits whether treated as indirect costs or as
direct costs, shall be distributed to particular awards and other activities in
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{b) Where an organization follows a consistent policy of
expensing actual payments to, or on behalf of, employees or former emplioyees for
unemployment compensation or workers' compensation, such payments are allowable
in the year of payment with the prior approval of the swarding agency, provided
they are allocated to all activities of the organization.

(4) Costs of insurance on the lives of trustees, officers, or other
smployees holding positions of similar responsibility are allowable only to the
extent that the insurance represents additional compensation. The costs of such
insurance when the organization is named as beneficiary are unallowable.

h. Organization-furnished automobiles. That portion of the cost of
organization-furnished automobiles that relates to personal use by employees
(including transportation to and from work) is.unallowable as fringe benefit or
indirect costs regardless of whether the cost is reported as taxable income to
the employees. These costs are allowable as direct costs to sponsored award
when necessary for the performance of the -sponsored award and approved by
awarding agencies.

i. Pension plan costs.

(1) Costs of the organization's pension plan which are incurred in
accordance with he established policies of the organization are allowable,
provided: :

(a) Such policies meet the test of reasonablieness;
(b) The methods of cost allocation are not discriminatory;

"(c) The cost assigned to each fiscal year is determined in
accordance with generally accepted accounting principles (GAAP), as prescribed
in Accounting Principles Board Opinion No. 8 issued by the American Institute of
Certified Public Accountants; and

(d) The costs assigned to a given fiscal year are funded for
all plan participants within six months after the end of that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each quarter of the year to which
such costs are assignable are unallowable.

(2) Pension plan termination insurance premiums paid pursuant to the
Employee Retirement Income Security Act (ERISA) of 1974 (Pub. L. 93-406) are
“allowable. Late payment charges on such premiums are unallowable.

L,
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k. Severance pay.
. {1} Severance pay, also commonly referred to as dismissal wages, 1is
2 payment in addition to regular salaries and wages, by organizations tc workers
whose employment is being terminated. Costs of severance pay are allowable only
to the extent that in each case, it is regquired by
{a) law,
{b) employer-employee agreement,
(c) established policy that constitutes, in effect, an implied
agreement on the organization's part, or
{d) circumstances of the particular employment.

{2) Costs of severance payments are divided into two categories as
follows:

{a) Actual normal turnover severance payments shall be
allocated to all activities; or, where the organization provides for a reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged are
allocated to all activities of the organization.

(b) Abnormal or mass severance pay is of such a conjectural
nature that measurement of costs by means of an accrual will not achieve equity
to both parties. Thus, accruals for this purpose are not allowable. However, the
Federal Government recognizes its obligation to participate, to the extent of
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case basis in the event or occurrence.

{c) Costs incurred in certain severance pay packages (commonly
known zs "a golden parachute" payment) which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of
employment and ‘aré paid to the employee contingent upon a change in management
control over, or ownership of, the orgamization's assets are unallowable.

(d) Severance payments to foreign nationals employed by the
organization outside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization in the United States
are unallowable, unless they are necessary for the performance of Federal ’
programs ahd approved by awarding agencies.

(e) Severance payments to foreign nationals employed by the
organization outside the United States due to the termination of the foreign
national as a result of the closing of, or curtailment of activities by, the
organizationvih that country, are unallowable, unless they are necessary for the
performance of Federal programs and approved by awarding agencies.




m. Support of salarles ianc vages.
/11 Charges to awards Ior salaries and wages, whether trezated as
A4ira~t =osts or indirect costs, will be based on documented payrolls approved by
s responsible official(s) of the organization The distribution of salariss and
wages to awards must be supported by personnel activity reports, as prescribed
ir subparagraph (2), except when a substitute system has been approved ir
E )

s
.2 of Attachment A.

writing by the cognizant agency. tSee subparagraph
cTi 2 stri ion of activity of each 2mployee
must be maintained for all staff members (prol ssionals and nonprofessionals)
whose compensation is charged, ir whole or in part, directly to awards. In
addition, in order to support the allocation of indirect costs, such reports
mus- also be maintained for other employees whose work involves two or more
functions or activities 1f a distribution of their compensation between such
functions or activities 1s needed in the determination of:the organization's
indirect cost rate(s) (e.g., an employee engaged part-time in indirect cost
activities and part-time in a direct function). Reports maintained by non-
profit organizations to satisfy these reguirements must meet the following
standards:

‘77 Reporis re

{a) The reports must reflect an after-the-fact det

of the actual activity of each employee. _ Budget estimates (i.e., esS
determined before the services are performed) do not qualify as support for
charges to awards.

(b) Each report must account for the total activity for which
employees are compensated and which is required in fulfillment of their
obligations to the organization.

(8]

(c} The reports must be signed by the individual employee, ©or
by a responsible supervisory official having first hand knowledge of the
activities performed by the employee, that the distribution of activity
represents a reasonable estimate of the actual work performed by the employes

during the periods covered by the reports.

(d) The reports must be prepared at least monthly and must
coincide with one or more pay periods.

(3) Charges for the salaries and wages of nonprofessional employees,
in addition to the supporting documentation described in subparagraphs (1) and
(2), must also be supported by records indicating the total number of hours
worked each day maintained in conformance with Department of Labor regulétions
implementing the Fair Labor Standards Act (FLSA) (29 CFR Part 516). For this
purpcse, the term "nonprofessional employee" shall have the same meaning as
"nonexempt employee,” under FLSA.

: (4) salaries and wages of employees used in meeting cost sharing or
matching requirements on awards must be supported in the same manner as salaries
and wages claimed for reimbursement from awarding agencies.

9. Contingency provisiomns. Contributions to a contingency reserve or any
similar provision made for events the occurrence of which cannot be foretold

26




The term “contingency reserve’” excludes self-insurance reserves isee Aritachment E,
paragrapns €.g. (3, and 2%.&!{2;{d)); pensior funds (see paragrxaph £.1;: and reserves
for normzl severance pay !(ses paragraph E.k.;

a. Definitions.

(1) Conviction, as used herein, means a judgment or & conviction of
al offense by any court of competent jurisdiction, whether entered upon
dict or a plea, including a conviction due to a plea of nolo contendere.

(2) Costs include, but are not limited to, administrative and
clerical expenses; the cost of legal services, whether performed by in-house or
private counsel; and the costs of the services of accountants, consultants, or
others retained by the organization to assist it; costs of employees, officers
and trustees, and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding that bears a direct
relationship to the proceedings.

(3) Fraud, as used herein, means (i) acts of fraud corruption or
attempts to defraud the Federal Government or to corrupt its agents, (ii) acts
that constitute a cause for debarment or suspension (as specified in agency
regulations), and {iii) acts which violate the False Claims Act, 31 U.s.C.,
sections 3729-3731, or the Anti-Kickback Act, 41 U.S.C., sections 51 and 54.

{4) Penzlty does not include restitution, reimbursement, or
compensatory damages.

{5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in
connection with_any_criminal} civil or administrative proceeding (including
filing of a falsé céftification) commenced by the Federal Government, or a
State, local or foreign government, are not allowable if the proceeding: (1)
relates to a violationm of, or failure to comply with, a Federal, State, local or
foreign statute or regulation by the organization (including its agents and
employees), and (2) results in any of the following dispositions:

{2) In a criminal proceeding, a convictiom.
{b) In a civil or administrative proceeding involwving an
allegation of fraud or similar misconduct, a determination of organizational

liability.

(c) In the case of any civil or administrative proceeding, the
" imposition of a monetary penalty.

(d) 2 final decision by an appropriate Federal official to
debar ‘or suspend the organization, to rescind or void an award, or to terminate
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“pan one procseding irvolves the same a..2g=d
all such procesdings shall be unailowable if any one of
the dispositions shown in subparagraph b (1)

. f & pruceeding referred To in subpardgraph b iS commenced by the
Federal Government and is resolved by consent oI compromiss pursuant e an
agreement entered into by the organization and the Federal Government, then the
costs incurred by the organization in connection with such proceedings that are
otherwise not allowable under subparagraph b may be allowed to the extent
specifically provided in such agreement.

d. If a proceeding referred to in subparagraph b is commenced by a 3tate,

local or foreign government, the authorized Federal official may allow the costs
incurred by the organization for such proceedings, if such authorized official
determines that the costs wers incurred as a result of (1) a specific term oI
condition of a federally-sponsored award, or (2) speciific written direction of
an authorized official of the spomnsoring agency.

e. Costs incurred in connection with proceedings described in
subparagraph b, but which are not made unallowable by that subparagraph, may be
azllowed by the Federal Government, but only to the extent that:

(1) The costs are reasonable in relation to the activities required
to deal with the proceeding and the underlying cause of action;

{2) Payment of the costs incurred, as allowable and allocable costs,
is not prohibited by any other provision(s) of the sponsored award;

(3) The costs are not otherwise recovered from the Federal
Government or a third party, either directly as a result of the proceeding or
otherwise; and,

(4). The percentage of costs allowed does not exceed the percentage
determined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award
of legal fees in civil actions involving the United States as a party, and such
other factors as may be appropriate. Such percentage shall not exceed 80
percent. However, if an agreement reached under subparagraph ¢ has explicitly
considered this 80 percent limitation and permitted a higher percentage, then
the full amount of costs resulting from that agreement shall be allowable.

f£. Costs incurred by the organization in connection with the defense of
suits brought by its employees or ex-employees under section 2 of the Major
Fraud Act of 1988 (Pub. L. 100-700), including the cost of all relief necessary
to make such employee whole, where the organization was found liable or settled,

are unallowable.

g. Costs of legal, accounting, and consultant services, and related
‘costs, incurred in connection with defense against Federal Government claims or

.
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subparagraphs b and f, the Fed
of such costs. However, if in the ‘best interests of the Federal Government, the
Federal Government may provide for conditional pzyment upon provision of
adequate security, or other adequate assurance, and agreements by the
organization to repay all unallowable costs, plus interest, if the costs are
subsequently determined to be unallowable.

11. Depreciation and use allowances.

» a. Compensation for the use of buildings, other capital improvements, and
equipment on hand may be made through use allowance or depreciation. However,
except as provided in Attachment B, paragraph f,.a combination of the two
methods may not be used in conmection with a single class of fixed assets (e.g.,
buildings, office eguipment, computer equipment, etc.).

b. The computation of use allowances or depreciation shall be based on the
acquisition cost of the assets involved. The acquisition cost of an asset
donated to the non-profit organization by a third party shall be its fair market
value at the time of the donation.

c. The computation of use allowances or depreciation will exclude:
(1) The cost of land;

(2) Any portion of the cost of buildings and equipment borne by or
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

(3) Any portion of the cost of buildings and eguipment contributed
by or for the non-profit organization in satisfaction of a statutory matching
requirement.

d. Where depreciation method is followed, the period of usefnl service
{useful life) established in each case for usable capital assets must take into
consideration such factors as type of comstruction, nature of the eguipment
used, technological developments in the particular program area, and the renewal
and replacement policies followed for the individual items or classes of assets
involved. The method of depreciation used to assign the cost of an asset (or
group of assets) to accounting periods shall reflect the pattorn of consumption
of the asset during its useful life.

In the absence of clear evidence indicating that the expected consumption of the
asset will be significantly greater or lesser in the early portions of its
.useful life than in the later portions, the straight-line method shall be
prﬂsumed to be the approprlaue method.

Deprecwatlon meLhoas once used shall not be changed unless approved in advance
- by the cognwzant Pederal agency When the depreciation method is introduced for
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g. Where the use allowance method is followed, the use allowance for
buildings and improvement (including land improvements, such as paved parking
areas, fences, and sidewalks) will be computed at: an annual rate not exceeding
two percent of acqguisition cost. ‘

The use allowance for equipment will be computed at an annual rate not exceeding
six and two-thirds percent of acquisition cost. When the use allowance method is
used for buildings, the entire building must be treated as a single asset; the
building's components (e.g., plumbing system, heating and air conditioning,
etc.) cannot be segregated from the building's shell.

The two percent limitation, however, nead not be applied to equipment which is
meraly attached or fastened to the building but not permanently fixed to it and
which is usad as furnishings or decorations or for specialized purposes (e.qg..,
dentist chairs and dental treatment units, counters, laboratory benches bolted
to the floor, dishwashers, modular furniture, carpeting, etc.). Such equipment
will be considered as not being permanently fixed to the building if it can be
removed without the need for costly or extensive alterations or repairs to the
pbuilding or the equipment. Equipment that meets these criteria will be subject
to the 6 2/3 percent eguipment use allowance limitation. :

Q.

h. Charges for use allowances Or depreciation must be supported by
adequate property records and physical inventories must be taken at least once
every two years (a statistical sampling basis is acceptable) to ensure that
assets exist and are usable and needed. When the depreciation method is
followed, adeguate depreciation records indicating the amount of depreciation
taken each period must also be maintained.

12. Donations and contributions.

a. Contributions or donations rendered. Contributions or donations,
including cash, property, and services, made by the organization, regardless of
the recipient, are unallowable. »

b. Donated services received:

e
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{a} The aggregate value of the services is materizal;

(b} The services are supported by a significant amount of the
indirect costs incurred by the non-profit organization; and

(c) The dwrect cost act1v1ty is not pursued primarily for the
benefit of the Federal Government.

(3) In those instances where there is no basis for determining the
fair market value of the services rendered, the recipient and the cognizant
agency shzll negotiate an appropriate zllocation of indirect cost to the
services. ' '

(4) Where donated services directly benefit a project supported by
an award, the indirect costs allocated to the services will be comnsidered as a
part of the total costs of the project. Such ‘indirect costs may be reimbursed
under the award or used to meet cost sharing or matching reguirements.

{5) The value of the donated services may be used to meet cost
sharing or matching requirements under conditions described in Sec._ .23 of
Circular A-110. Where donated services are tredted as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will
not be made.

c. Donated goods or space.

(1) Donated goods; i.e., expendable personal property/supplies,. and
donated use of space may be furnwshed to a non-profit organization. The value of
the goods and space is not reimbursable either as a direct or indirect cost.

(2) The value of the donations may be used to meet cost sharing or
matching share requirements under the conditions described in Circular A-110.
Where donatione are treated as indirect costs, indirect cost rates will separate
the value of the donations so that reimbursement will not be made.

J—
(%]

Employee morale, health, and welfare costs.
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(7; Tapitel expenditures for speciel purpose eguipment zre ailowable
&s cirect costs, provided that items with & unit cost of £5000 cor more have tThe
privr approval of the awarding agency

{3y Capital erpenditures for improvements to land, buildings, or
equipment which materially increase the f fe zre unellowalkle

=ir velue or useful 1i
25 & direct cost except with the prior approval of the awar

{4) When approved as & direct charge pursuant to paragraph 15.b. (1),
(2y, and (3) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise detormwned appropriate by and
negotiated with the awarding agency.

(5) Equipment and other capital expenditures are unallowable as
indirect costs.. However, see Attachment B, pdrdgraph 11., Depreciation and use
allowance, for rules on the aTlowablllty of use: allowanceQ or depreciation on
buildings, capital improvements, and equipment. ARlso, see Attachment B,
paragraph 43, _Rental costs of buildings and equlpment for rules on the
dllowablllty of rental costs for land, buildings, and equlpmnnt

{6) The unamortized portion of any eguipment written off as a result
of & change in capitalization levels may be recovered by continuing to claim the
otherwise allowable use allowanceés or depreciation on the equipment, or by
amortizing the amount to be written off over a period of years negotiated with
the cognizant agency. '

16. Fines and penalties. Codsts of fines and penalties resulting from
violations of, or failure of the organization to comply with Federal, State, and
lecal laws and regulations are unallowable except when incurred as a result of
compliance with specific provisions of an award or instructions in writing from
the awarding agency. -

17. Fund raising and investment management costs.

a. Costs of crganized fund raising, including financial campaigns,
endowment drives, solicitation of gifts and bequests, and similar expenses
incurred solely to raise capital or obtain contributions are unallowable.

b. Costs of investment counsel and staff and similar expenses 1ncurred
solely to enhance income from investments are unallowable. A

¢. Fund rdising and investment activities shall be allocated an
appropriate share of indirect costs under the conditions described in
subparagraph B.3 of Attachment 2.

18. Gains and losses on depreciable assets.
a. . (1) Gains and losses on sale, retirement, or other dispositiocn of

deprnhlab__ property. shall be included in the year in which they occur as
edits or charges to cost grouping(s) in which the depreciation applicabie to

|S3)
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(d) Compensation for the use of the property was provided
through use allowances in lieu of depreciation in accordance with paragraph 9.

{e) Gains and losses arising from mass or extraordinary sales,
retirements, or other dispositions shall be considered on a case-by-case basis.

b. Gains or losses of any nature arising from the sale or exchange of
property other than the property covered in subparagraph a shall be excluded in
computing award costs.

19. Goods or services for personal use. Costs of goods or services for
personal use of the organization's employees are unallowable regardless
whether the cost is reported as taxable income to the emplovees.

of

20. Housing and personal living expenses.

a. Costs of housing (e.g., depreciation, maintenance, utilities,
furnishings, rent, etc.), housing allowances and personal living expenses for/of
the organization's ofiicers are unallowable as fringe benefit or indirect costs
regardless of whether the cost is reported as taxable income to the employees.
These costs are allowable as direct costs to sponsored award when necessary for
the performance of the sponsored award and approved by awarding agencies.

. The term "officers" includes current and past officers and employees.

21. Idle facilities and idle capacity.

a. Bs used in this section the following terms have the meanings set forth
below:

(1) “Facilities™ means land and buildings or any portion thereof,
equipment individually or cgllectively, or any other tangible capital asset,
wherever located, and whether owned or leased by the non-profit organization.
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"Cost of idle facilities or idle capacity" means costs such as
maintenance, pair, housing, rent, and other related costs, e.g., insurance,
interest, property taxes and depreciation or use allowances.

]
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b. Thie costs of idle facilities are unallowable except to the extent that:
(1} They are necessary to meet fluctuations in workload; or

{2} mlthough not necessary to meet fluctuations in workload, they
were’ neceQSer when acqul*ed and are now idle because of changes in program
requiréments, efforts to achieve more economical operations, reorganization,
termination, ‘or other causes which could not have been .reasonably foreseen.
Undér the exception stated in this subparagraph, costs of idle facilities are
allowable for a reasonable period of fime, ordinarily not to exceed one year
depending on the initiative taken to use, lease, or dispose of such facilities.

¢. The costs of idle capacity are normal costs of doing business and are a
factor in the normal fluctuations of usage or indirect cost rates from period to
period. Such costs are allowable, provided that the capacity is reasonably
anticipated to be necessary or was originally reasonable and is not subject to
reduction or elimination by use on other Federal awards, subletting, renting, or

sale, in accordance with sound business, economic, or securlty practices.
Widespread idle capacity throughout an entire facility or among a group of
assets having substantially the same function may be considered idle facilities.

22. Insurance and indemnification.

a. - Insurance includes insurance which the organization is required to
carry, or which is approved, under the terms of the award and any other
insurance which the organization maintains in comnnection with the general
conduct of its operations. This paragraph deces not apply to insurance which
represents fringe benefits for employees (see subparagraphs 8.g and 8.i(2)})

(1) Costs of insurance reguired or approved, and maintained,
pursuant to the award are allowable.

{2) Costs of other insurance maintained by the organization in
connection with the general conduct of its operations are allowable subject LO
the following limitations:

{a) Types and extent of coverage shall be in accordance with
sound business practice and the rates and premiums shall be reasonable under the
circumstarnces.
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(¢} Costs of insurance on the lives of trustees, officers, or
other employees nolding positions of similar responsibilities are allowablie only
0 the extent that the insurance represents additional compensat {522

ion (s
subparagraph 8.g(4)i. The cost of such insurance when the organization is
identified as the beneficiary is unaliowable.

(f) Insurance against defects. Costs of insurance with
respect to any costs incurred to correct defects in the organization's materials
or workmanship are unallowable.

(g) Medical liability {malpractice) insurance. Medical
liability insurance is an allowable Ccost of Federal research programs only to
the extent that the Federal research programs involve human subjects or training
of participants in research techniques. Medical liability insurance costs shall
be treated as a direct cost and shall be assigned to individual projects based
on the manner in which the insurer allocates the risk to the population covered
hy the insurance.

(3) Bctual losses which could have been covered by permissible
insurance (through the purchase of insurance or a self-insurance program) are
unallowable unless expressly provided for in the award, except:

{a) Costs incurred because of losses not covered under nominal
deductible insurance coverage provided in keeping with sound business practice
are allowable.

: (b) Minor losses not covered by insurance, such as spoilage,
breakage, and disappearance of supplies, which occur in the ordinary course of
operations, are allowable.

b. Indemmification includes securing the organization against liabilities
to third persons and any other loss or damage, not compensated by insurance or
otherwise. The Federal Government is obligated to indemnify the organization
only to the extent expressly provided in the award.

23. Interest.

a. Costs incurred for interest on borrowed capital, temporary use of
endowment funds, or the use of the non-profit organization’s own funds, however
represented, are unallowable. However, interest on debt incurred after

September 29, 1995 to acquire or replace capital assets (including

N
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elterations) costing cver $1 lion whigre tne Federal Government's
reimbursement is expected tTo €qual or exceed 40 percent of an azsset's cost, the
nor-profit organization prepares, prior to ThE acqulsltlon or replacement of the
capital asset &, & justification that demonstrates the need for the facility in
the ederzlly-sponsored activities. Upon reguest, the needs
just: st be provided to the Federal agency with cost cognizance
authority as & prersquisite to the continued allowability of interest on debt
and depreciation related to the facility. The needs justification for the
acquisition of & facility should include, at a minimum, the following:

{a) B statement of purpose and justification for facility

acquisition or replacement

(b} R statement as to why current facilities are not adequate
{c) B statement of planned future use of the facility

(d) A description of the financing agreement to be arranged
for the facility ‘ ' :

(¢) A summary of the building contract with estimated cost
information and statement of source and use of funds

(f) B schedule of planned occupancy dates

(2) For facilities costing over $500,000, the non -profit
organization prepares, prlor to the acguisition or replacement- of the Iac111ty,
2 lease/purchase analysis in accordance with the provisions of Sec. .30 .
through .37 of Circular A-110, which shows that a financed purchase or capital
lease is less hostTy to the organlzat ion than other leasing altermnatives, on a
net present yalue basis. Discount rates used should be egual to the non-profit
organization's anticipated interest rates and should Be no higher than the fair
market rate available to the nén-profit organization from an unrelated ("arm's
length™) third-party. The lease/purchase analysis shall include a comparison of
the net present value of the pro;ected total cost comparisons of both
alternatives.over the perlod the asset is expected to be used by the non-profit
organization. The cost Compa?lsons associated with purchasing-the facility shall
include the estimated purchase price, anticipated operating and -maintenance
costs (lncludlng property taxes, if applicable) not included in the debt
financing, .less.any estimated asset salvage value at the end of the. period
defined  above. The cost comparlson for a capital lease shall include: the
estimated total lease payments, any estimated bargain purchase option, operating
and maintenance costs, and taxes not included in the capital léasing
arrangement, less any estimated credits due under the lease at the end of the
period defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparable facilities at fair market rates under
rental agreements that would be renewed or reestablished over the period defined
above, and any expected maintenance costs and allowable property taxes to be
borne by.the non-profit organization directly or as part of the lease
arrangement -
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4; I ings, including Lnmerest on bond or Loan
pendin nstrus-ion oy acgquisition cests, are vsed LG
al:owable trage =arnings reportablie fo the inzernail
Service a reguired to be offset aga:inst allowable interest COsSis
(5, Reimbursements are limited to cthe ieast costly aiternative based
or vhe to-al cost analysis reguired under subparagraph (D). For example, if an
operating leass is determined to be less costly than purchasing through debt
financing, then reimbursement is limited “c the amount determined :If leasing had
been used. In all cases where a lsase/purchase analysis is performed, rederal
reimbursament shall be based upon the least expensive alternative.

fit organizations are also subject to the foliowing
conditions:

{a) Interest on debt incurred to finance or refinance assets

e

acquired before or reacquired after September 29, 1985, is not allowable.

(5) Interest attributable to fully depreciated assets is
unallowable.

(c) For debt arrangements over $1 million, unless the non-
profit organization makes an initial equity contribution to the asset purchase
of 25 percent or more, non-profit organizations shall reduce claims for interest
expense by an amount sgual-to imputed interest earnings on excess cash flow,
which is to be calculated as follows. annually, non-profit organizations shalil
prepare & cumulative (from the inception of the project) report of monthly cash
f1ows that includes inflows and outiflows, regardless of the funding source.
Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months in the year
(usually 12) that the building is in service for monthly amounts. Outflows
consist of initial equity contributions, debt principal payments {less the pro
rata share attributable to the unallowable costs of land) and interest payments.
Where cumulative inflows exceed cumulative outflows, interest shall be
calculated on the excess inflows for that period and be treated as a reduction
to allowable interest expense. The rate of interest to be used to compute
sarnings on excess cash flows shall be the three month Treasury Bill closing
rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsored activities
from a facility financed by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
expiration of a period of 20 years requires notice to the Federal cognizant
agency. The extent of the relocation, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may require
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

, (e) The allowable costs to acquire facilities .and equipment
are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length") third party.
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. The followirig definitions are to be used for purposes of This

(1) Re-acquired assets means assets held by the non-profit
organization prior to September 29, 1995 that have again come to be held by
the organization, whether through repurchase or refinancing. It does nct include
assets acquired to replace older assets.

(2) Initial equity contribution means the amount or value of
contributions made by non -profit o*ganlzdtlonc for the acguisition of the asset
or prior to occupancy "of facilities.

(3) BRsset costs means the capitazlizable costs of an asset, including
construction costs, acquisition costs, and other such costs capitalized in
accordance with GAAP.

24. Labor relations costs. Costs incurred in maintaining satisfactory

relations between the organization and its employees, including costs of labor

management committees, employee publications, and other related activities are
11 bl

allowable.

25.  Lobbying.

a. Notwithsténding other provisioms of this Circular, costs associated
with the following activities are unallowable:

(1) Bttempts to influence the outcomes of any Federezl, State, or
local election, referendum, initiative, or similar procedure, through in kind or
cash contributions, endorsements, publicity, or similar activity:

(2) Establishing, administering, contributing to, or paying the
expenses of a political party, campaign, political action committee, or other
organization established for the purpose of influencing the outcomes of
elections;

(3) Any attempt to _nfluence (i} The introduction of Federal or
State leglslatlon, or .{ii) the enactment or modification of any pending Federal
or State legislation through communication with any member or employee of the
Fongress or State legislature (1nclud1ng efforts to influence State or local
fficials to engage in similar lobbylng acL1v1ty) or with any Government
off1c1al or employee in COHDECLlOD with a decision to sign or veto enrolled
legislation; -

(4) Bny attempt to influence: (i) The introduction of Federal or

State legislation; or (ii) the enactment or modification of any pending Federal
or State legislation by preparing, distributing or using publicity or

——
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£1] Providing a technical and. fact 5
a topic directly related to the performance o t
agreement through hearing testimony, statements or iet
State legislature, or subdivision, member, or cognizan aff member thereof, in
response to'a documented reguest {including a Congressional Record notice
requesting testimony or statements for the record at a regularly scheduied
hearing) made by the recipient member, legislative body or subdivision, or a
cognizant staff member thereof: provided such information is readily obtainable
and can be readily put in deliverable form; and further provided that costs
under this section for travel, lodging or meals are unallowable unless incurred
to offer testimony at a regularly scheduled Congressional hearing pursuant to a
written request for such presentation made by the Chairman or Ranking Minority
Member of the Committee or Subcommittee conducting such hearing.
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(2) Any lobbying made unallowable by subparagraph a(3) to influence
State legislation in order to directly reduce the cost, or to avoid material
impairment of the organization's authority to perform the grant, contract, or
other agreement. ‘

(3) Any activity specifically authorized by statute to be undertaksn
with funds from the grant, contract, or other agreement.

c. {1) When an organization seeks reimbursement for indirect costs,
total lobbying costs shall be separately identified in the indirect cost rate
proposal, and thereafter treated as other unallowable activity costs in
accordance with the procedures of subparagraph B.3 of Attachment A.

{2) Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the regquirements and standards of this
paragraph have been cqmplied with.

{3) Organizations shall maintain adeguate records to demonstrate
that the determination of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the requirements of this Circular.

(4) Time logs, calendars, or similar records shall not be required
to be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs (a) and (b)) 25 percent or less of the employee's compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the organization has not. materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and (2) are met, organizations are not required to establish
records to support the allowabliliy of claimed costs in addition to records
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cons a ; any significant questions or disagreements concerning the
interpretation or applicaiion of paragraph 25. Any such advance resglution shall
be binding in any subseguent setrtlements, audits or investigations with respect
to that grant or contract for purposes of interpretation of this Circular;
provided, however, that this shall not be construed to prevent a contractor or
grantee from contesting the lawfulness of such & determination.

d. Executive lobbying costs. Costs incurred in attempting to
improperly influence either directly or indirectly, an employee or officer of
the Executive Eranch of the Federal Government to give consideration or to act
regarding & sponsored agreement or a regulatory matter are unallowable. Improper
influence means any influence that induces or tends to induce a Federal employee
or officer to give consideration or to act regarding a federally-sponsored
agreement or regulatory matter on.any basis other than the merits of the matter.

26. Losses on other sponsored\agreeﬁents‘df contracts. Any excess of costs
over income on any award is unallowable as a cost of any other award. This
inchdeS;‘but is not limited to, .the organization's contributed portion by
reason of cost sharing agreements or any under-recoveries through negotiation of
lump sums for, or ceilings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance,
répair,” or upkeep of buildings and equipment. _{including Federzl property unless
otherwise provided for) which neither add to the permanent value of the property
nor appreciably prolong its intended life, but keep it in an efficient operating
condition, are allowable. Costs incurred for improvements which add to the
permanent -value of the buildings..and eguipment or appreciably prolong their
intended life shall be treated as .capital expenditures (see paragraph 15).

28. Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary
to carry out a Federal award are allowable.

b. Purchased materials and supplies shall be charged at their actual
prices, net of applicable credits. Withdrawals from general stores or
stocProoms shou1d be charged at their actual met cost under any recognized
method of" pricing inventory withdrawals, comsistently applied. 1Incoming
transportatlon cha*ges are a proper part of materials and supplies costs.

c. Oﬁly materials and suppliES‘actually used for the performance of a
Federal award may be char@éd as*direct costs.

Where federally- donated or furnished materials are used in.performing
eral award, such materials will be used without charge.

ﬁ
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ganizayion’s_membership in business,

4. Tosts ovf the non-prolit
“achnical, and professional organizations are aliowable.

. Costs of the non-profit orgarization’s subscriptions to business,
orofessional, and tachnical periodicals are allowable.

. Costs of membership in any civic or community organization are

allowable with prior approval by rederal cognizant agency.

d. Costs of membership in any country club or social cr dining club or
organization are unallowable. )

31. Organization costs. Expenditures, such as incorporation fees, rokers'
fees, fees to promoters, organizers or management consultants, attorneys,
accountants, or investment counselors, whether or not employees of the
organization, in connection with establishment or reorganization of an
organization, are unallowable except with prior approval of the awarding agency.
32. ©Page charges in professional journals. Page charges for professional
journal publications are allowable as a nacessary part of research costs, where:

a. The research papers report work -supported by the Federal Government;
and ’ : '

b. The charges are levied impartially on all resesarch papers published by
the journal, whether or not by federally-sponsored authors.

33, Participant support costs. Participant support costs are direct costs for
jtems such as stipends or subsistence allowances, travel allowances, and
registration fses paid to or on behalf of participants or trainees {but not
employees) in connection with meetings, conferences, symposia, or training
projects. These costs are allowable with the prior approval of the awarding
agency.

34, Patent costs.

a. The following costs relating to patent -and copyright matters are
allowable: (i) cost of preparing disclosures, reports, and other documents
required by the Federal award and of searching the art to the extent necessary
to make such disclosures; (ii) cost of preparing documents and any other patent
costs in connection with the £iling and prosecution of a United States patent
application where title or royalty-rfree license is required by the Federal ‘
Government to be conveyed to the Federal Government; and (iii) general
counseling services relating to patent and copyright matters, such as advice on
patent and copyright laws, regulations, clauses, and employee agreements (but
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35. Plant and homeland security costs. Neceéssary and reasonable expenses
incurred for routine and homeland security to protect facilities, personnel, and
work products are allowable. Such costs include, but are not limited to, wages
and uniforms of personnel engaged in security activities; equipment; barriers;
contractual security services; consultants; etc. Capital expenditures for
homeland and plant security purposes are subject to paragraph 15., Equipment and
other capital expenditures, of this Circular.

36. Pre—égreemeﬁt costs. Pre-award costs are those incurred prior to the
effective date of the award directly pursuant to the negotiation and in
anticipation of the award where such costs are necessary to comply with the
proposed delivery schedule or period of performance. Such costs are allowable
only to the extent that they would have been allowable if incurred after the
date of the -award and only with the written approval of the awarding agency.

37. Professional services costs.

a. Costs of professional and consultant services rendered by persons who
are members of a particular profession or possess a special skill, and who are
not officers or employees of the non-profit organization, are allowable, subject
to subparagraphs b and ¢ when reasonable in relation toc the services rendered
and when not contingent upon recovery of the costs from the Federal Government.

In addition, legal and. related services are limited under Attachment B,
paragraph 10. '

b. In determining the allowability of costs in a particular case, no
single factor or any special combination of factors is necessarily
determinative. However, the following factors are relevant:

{1) The nature and scope of the service rendered in relation to the
service required.

(Z) The necessity of contracting for the service, considering the
non~profit organization's capability in the particular area.

: {3) The past pattern of such costs, particularly in the years prior
to Federal awards:!. :
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39. Publication and printing costs.

a. Publication costs include the costs of printing (including the
processes of composition, plate-making, press work, binding, and the end
products produced by such processes), distribution, promotion, mailing, and
general handling. Publication costs also include page charges in professional
publications. - '

b. If these costs are not identifiable with a particular cost objective,
they should be allocated as indirect costs to all benefiting activities oi the
non-profit organization.

c. Page charges for professional journal publications are allowable as a
- necessary part of research costs where:

(1) The research papers report work supported by the Federal
Government: and ’

(2) The charges are levied impartially on all research papers
published by the journal) whether or not by federally-sponsored authors.

39, Rearrangement and alteration costs. Costs incurred for ordinary or normal
rearrangement and alteration of facilities are allowable. Specizal arrangement
and alteration costs incurred specifically for the project are allowable with
the prior approval of the awarding agency.

40. PReconversion costs. Costis incurred in the restoration or rehabilitation of
the non-profit organization's facilities to approximately the same condition

existing immediately prior to commencement of Federal awards, less costs related
to normal wear and tear, are allowable. '

5
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the staff recruited and maintained is in keeping witl
costs of "help wanted" advertising, operating cosis
necessary to ur ate staff, a
apfizude and c Travel cost {eliie] 1]
engaged in re i T personnel, v osts of applicants for interviews for
prospective employment, and relocation costs incurred incident to recruitment of
new employees; are allowable to the extent that such costs are incurred pursuant
to & well-managed recruitment program. Where the organization uses employment
agencies, costs that are not in excess of standard commercizl rates for such

services are allowable.

b.- In publications, costs of help wanted advertising that includes color,
includes advértising material for other than recruitment purposes, or is
excessive in size (taking into consideration regruitmenp;purposes for which
intended and 'normal organizational practices in. this respect), are unallowable.

c. “Costs of help wanted advertising, special emolﬁments, fringe benefits,
and sdlatry allowances incurred to attract professional persoénrel from other
organizations. that .do not meet the test of reasonableness or do not conform with
the -established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new
employee have been+allowed either as an allocable direct or indirect cost, and
the newly hired employee resigns for reasons within his control within twelve
months after being hired, the organization will be required to refund or credit
such relocation costs to the Federal Government.

42. Relocation costs.

a. Relocation costs are costs incident to the permanent change of duty
assignment (for an indefinite period or for a stated period of not less than 12
months) of an exzisting employee or upon recruitment of a new employee.
Relocation costs are allowable, subject tc the limitatiom described in
subparagraphs b, ¢, and d, provided that:

{1) The move is for the benefit of the employer.

. (2) Reimbursement to the employee is in accordance with an
established written policy consistently fcllowed by the employer.

. (3) The reimbursement does not exceed the employee's actual (or
reasonably estimdted) expenses.

b. Allowable relocation costs for current employees are limited to the
following: o

, (1) The costs of transportation of the employee, members of his
immediate family and his household, and personal effects to the new location.

~
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described in {4}, ars lLimited to 8 percent of the sales price oi ths
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14 Tne continuing cOSts of ownership of the vacant former tiome
r -he settlement or lease date of the employee's new permanent home, such &3
maintenance of buildings and grounds {exclusive ¢f fixing up ey¥penses),

urilities, taxes, and property insurance.

Other necessary and reasonable expenses normally incident to.

5)
relocation, such as tne costs of canceling an unezpired lease, disconnecting and
reinstalling household appliances, and purchasing insurance against loss of or
damages to personal property. The cost of canceling an unexpired leasz is
1imited to three times the monthly rental.

~c. Allowable relocation costs for new employees are limited to those
described in (1) and (2) of subparagraph b. When relocation costs incurred
incident to the recruitment of new employees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his control
within 12 months after hire, the organization shall refund or cradit the Federal
Government for its share of the cost. However, the costs of travel to an
overseas location shall be considered travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are
not permitted at the location for any reason and the costs do not include costs
of transporting household goods.

d. The following costs related to relocation are unallowable:
(1} Fees and other costs associated with acguiring a nevw home.
(Zy A loss on the sale of a former home.

(3) Continuing mortgage principal and interest payments on a home
being sold.

(4) Income taxes paid by an smployee related to reimbursed
relocation costs.

43. Rental costs of buildings and equipment.

a. Subject to the limitations described in subparagraphs b. through d. of
this paragraph 43, rental costs are allowable to the extent that the rates are
reasonable in light of such factors as: rental costs of comparable property, if
any:; market conditions in the area; alternatives available; and, the type, life
expectancy, condition, and value of the property leased. Rental arrangements
should be reviewed periodically to determine if circumstances have changed and
other options are available.

b. Rental costs under “sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the non-profit organization

. e i
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o 1= amounL”!as eyxplainéd in subparagraph b. of this paragraph 43, Tthat would
pe zllowed Hd Titie to the property vested in the non-profit organization For
this purposé, a lecs-than-arms-length iezse is one under which one party ¢ The
iease agreement is able teo control or substantially influence the actions of the
other . Such leases include, but are not limited to thouse between (i) divicions
of @ non-profit organization; {ii} non-profit organizations under common corirol
through common cfficers, directors, or members; and {iii) & non-profit )
r or key employee cof the non-profit

organization and a director, tTrustee,
organiza*ioh"or hic immediate family, either directly or through corporations,
trusts, or similar arrangements in which they hold a contrclling interest. For
eyamp1e, a non—prO"Lt organization may establish a separate corporation for the
sole purpose of owning property and leasing it back to the non-profit
organization.

‘d” Rental costs under leases which. are required to be treated as capital
leases under GEEP are allowable only up to the amount. (as explaiﬁed in
subparagraph 'b) that would be 'allowed had the non-profit organization purchased
the property ‘on’ the date the'lease agreement was.executed. The provisions of
Flnanc1al Accountlng Standards Board Statement 13, Accounting for Leases, shall’
be used to determine whetlier a lease is a capital lease. Interest costs related
to capltal leases are allowable to the extent they meet the criteriz in
subparagraph 23. Unallowable costs include amounts paid for profit, management
fees, and taxes that would not have been incurred had the non— profit
organization purchased the facility.

44. Royalties and other costs for use of patents and copyrights.
a. Royalties on a patent or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or rights thereto, necessary for the

proper performance of the award are allowable unless:

{1) The Federal Government has a license or the right to free use of
the patent or copyright.

(2) The patent or copyright has been adjudicated to be invalid, or
. has been administratively determined to be invalid.

(3) The patent or copyright is considered to be. unenforceable.
{4) The patent or copyright is expired.
b. Special care should be exercised in determining reasonableness where
the royalties may have arrived at as a result of less-than-arm's-length

bargaining, e.g.:

(1) Poyalties paid to persons, including corporatioms, affiliated
with the non-profit organization.

o (2) Royalties paid to unaffiliated parties, including corporations,
under ‘an - agreenent entered into in contemplation that a Federal award would be
made. .
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lized service facilities.

4. The costs of services provided by highly complex or specialized
facilities operated by the non-profit organization, such as computers, wind
tunnels, and reacrtors are allowable, provided the chargss for the services meet
the conditions of either 46 b. or c. and, in addition, take into account any
items of income or Federal financing that qualify 2s applicable credits under
Attachment A, subparagraph A.5. of this Circular.

b. The costs of such services, when material, must be charged directly to
applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that (i) does not discriminate
against federally-supported activities of the non-profit organization, including
usage by the non-profit organization for internal purposes, and {ii) is designed
to racover only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at least biennially, and shall take
into consideration over/under applied costs of the previous period(s).

c. Where the costs incurred for a service are not material, they may be
allocated as indirect costs.

d. Under some extraordinary circumstances, where it is in the best
interest of the Federal Government and the institution to establish alternative
costing arrangements, such arrangements may be worked ocut with the cognizant

Federal agency.

47. Ta=xes.

a. 1In general, taxes which the organization is required to pay and which
are paid or accrued in accordance with GAAP, and paymentis made to local
governments in lieu of taxes which are commensurate with the local government
services received are allowable, except for (i) taxes from which exemptions are
available to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
certificates, (ii) special assessments on land which represent capital
improvements, and (iii) Federal income taxes.

b. Any refund of taxes, and any payment -to the organization of interest

thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.

-
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award not T D2 covering these items are set Iorth
below. Tney are tc be used onj ith the other provisions of this
Circular ip termination situations.

&. The cost of items reasonably usable on the non-profit organization's

other wory shall not be allowable unless the non-profit organization submits
evidence that it would not retain such items at cost without sustaining a loss.
Iin decidihg whéther such itéms are redsonably usable on other work of the non-
profit organization, the awarding agency should consider the non-profit
organization's plans and orders for current and scheduled activity.

Contemporaneous purchases of common items by the non-profit crganization shall
be regarded as evidence that such items are reazsonably usable on the mnon-profit
organization's other work. Any acceptance of common items as allocable to the
terminated portion of ‘the Federal award-shall be limited: to the extent that ‘the
quantities of such items on hand, in transit, and on order are in excess of the
reasonablé quantitative réquirements of-other work.

L. If in a particular case, despite all reasonable efforts by the non-
profit organization, certain costs cannot be discontinued immediately after the
effective date of termination, such costs are generally allowable within the
limitations set forth im this Circular, except that any such costs continuing
after termination due to the negligent or willful failure of the non-profit
organization to discontinue such costs shall be unallowable.

c. Loss of useful value of special tooling, machinery, and is generally
allowable if:

(1) Such special tooling, special machinery, or equipment is not
reasonably capable of use in -the otler work of the non-profit organization,

(2) The interest of the Federal Goveérmment is protected by transfer
of title or by other means deemed appropriate by the awarding agency, and
(3) The loss of usefullvalue for any one terminated Federal award is
limited to that portion of the acgquisition cost which bears the .same ratio to
the total acquisition cost as the terminated portion of the Federal award bears
to the entire terminated Federal award and other Federal awards for which the
special tooling, special machinery, or equipment was acquired.

d. Rental costs under unexpired leases are generally allowable where
clearly shown to have been reasonably necessary for the performance of the
terminated Federal award less the residual value of such leases, if:

(1} the amount of such rental claimed does not exceed the reasonable

use value of the property leased for the period of the Federal award and such
further period as may be reasonable, and

o (2) the non-profit organization makes zll reasonable efforts to
terminate, assign, settle, or otherwise reduce the cost of such lease. There

also may. be included the cost of alterations of such leased property, provided

Voo )
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(b} The termination and settlemen: of subawards.

{2) Reasonable costs for the storage, transportation, protection,
and disposition of property provided by the Federal Government or acguired or
produced for the Federal award, except when grantees Or contractors are
reimbursed for disposals at a predetermined amount in accordance with Subparts
.32 through ___ .37 of Circular 2-110.

(3) Indirect costs related to salaries and wages incurred as
sertlement sxpenses in subparagraphs {1) and (2). Normally, such indirect costs
shail be limited to fringe benefits, occupancy <Ost, and immediate supervision.

£ Claims under sub awards, including the allocable portion of claims
which are common to the Federal award, and to other work of the non-profit
organization are generally allowable.

An appropriate share of the non-profit organization's indirect expense may be
allocated to the amount of settlements with subcontractors and/or -subgrantees,
provided that the amount allocated is otherwise consistent with the basic
guidelines contained in Attachment 2. The indirect expense so allocated shall
exclude the same and similar costs claimed directly or indirectly as settlement

expenses.
49. Training costs.

a. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectiveness of employees, including
training materials, textbooks, salaries or wages of trainees (excluding overtime
compensation which might arise therefrom), and (i) salaries of the director of
training and. staff when the training program is conducted by the organization;
or (ii) tuition and fees when the training is in an institution not operated by

the organization, are allowable.

b. Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities, are
allowable only when the course or degree pursued is relative to the field in
which the employee is now working or may reasonably be expected to work, and are
limited to:

(1) Traiding materials.

(2) Textbooks.

-
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institution
{9) Salaries and related costs of instructors whe are employees of
tne organization

'6) Straight-time compensation of each employee for time spent
ttending classes during working hours not in excess of 156 hours per year and
only to the extent that circumstances.dc not permit the operation of classes or
attendance at classes after regular working hours; OthﬂYW'Se, sucli compensation

is unallowable. h

c. Costs of tuition, fees, training materials, and textbooks (but not
subsistence, salary, or any other emoluments) in connection with full-time
educatioﬁ;”including”that<provided'at~themorganization’s own facilities, at a
post—graaﬁété (but not urndergraduate) college level, are allowable only when the
course  or -degree  pursued is related to the,field-inp whlch the employee is now
working Or ‘may reasonably be expected to. work, and only where the costs receive
the prior approval of theé awarding agency. .. Such costs are limited to the costs
attributable to a total period not to exceed one school year ‘for each employee
so trained. In unusual cases the period may be extended.

d. Costs of attendance of up to 16 weeks per employee per year at
specialized programs specifically designed to enhance the effectiveness of
executives or managers or to prepare employees for such positions are-allowable.
Such costs include enrollment fees, training materials, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for courses that are part of z degree-
oriented curriculum, which are anowabWe only to the extent set forth in
subparagraphs b and c. .

e. Malntenance expense, and normal depreciation or fair rental, on
facilities owned or leased by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.

f. Contributions or donations to educatlonal or training institutions,
1nciudlng the donation- of facilities or other properties, and scholarships or
fellowshlps,'are unallowable

g. Training and education costs in excess of those otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred=pursuant to an established training and
education program, and that the coursée or degree pursued is relative to the
field in which the eleoyee s now working or may reasonably be erected to
work.

50. Transpor*‘tion costs. Transportation costs include freight, express,
ccrraoe, and. postage charges relating either to goods purchased, im process, or
delivered. These costs aré allowable. When such costs can readily be identified
ww_1th the-itéms involved, they may be directly charged as transportation costs or
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generally not guestion a non-profit organization's

determinations that customary standard airfare or other discount airfare is

unavailable for specific trips i
either of the following: (a) that such
specific case; or (b) that it
to make routine use of such airfare.

d. Air travel by otler than commercia
-chartered aircraft include the cost of

profit organization—owned, -leased, or
lsase, charter, operation

depreciation,

subparagraph] C.. is unallowable.

(including personnel costs
insurance, and other related costs.
that exceeds the cost of allowable commercial air travel,

f the non-profit organization can demonstrate

airfare was not available in the

is the non-profit organization’s overall practice

1 carrier. Costs of travel by non-

), maintenance,
The portion of such costs
as provided for in

™
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NOWN-PROTTT ORGANIZATIONS NOT SUBJECT TO THIS CIRCULAR

&
scdvance Technology Institute (&TI), Charleston, South
nerospace Corporation, ol Segundo, Califo:nia
American Inst.tutes of Research (AIR], Washington D.C.
Ergonne Metional Laboratory, Chiceago, Itlinclis
Atomic Casualty Commission, Washington, D.C.
Battelle Memorial Institute, Headguartered 1in Zolumbus, Ohio
Braokhaven National Laboratory, Upzon, New York
Charles Stark Draper Laboratory, Incoroorated, Cambridge, Massachusetis
CNA Corporaction (CNACY, Alexandria; Virginia
Environmental Institute of Michigan, Ann Arbor, Michigan

]

Georgia Institute of Technology/Georgia Tech Applied Research Corporation/
Georgia Tech Ressarch Institute, Atlanta, Georgia

Hanford Environmental Health Foundation, Pichland, Washington

IIT Reseaxrch Institute; Chicago, Illinocis

Institute of Gas Technology, ZThicago, Illinois

Institute for Defense Analysis, Alexandria, irginia

LMI, McLean, Virginia

Mitre Corporation, Bedford, Massachusetts

Mitretek Systems, Inc., Falls Church, Virginia

National Radiological Astronomy Observatory, Green Bank, West Virginia
National Renewable En2rgy Laboratory, Golden, Colorado |

Oak Ridge Associated Universities, Oak Ridge, Tennessee

and Corporation, Santa Monica, California

.

Research Triangle Institute, Research Triangle Park, North Carolina

et

Riverside Research Institute, New York, New York

South Carolina Research Authority (SCRA), Charleston, South Carolina

~
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Errmrngr.am, ERlabahe

San hnTonic, Terecs

ation, Incorporated (National Acceleration Lab},

BEssoc

Urban Institute, Washington D.C.

153

Non-profit insurance companies, such as Blue Cross and Elue Shield Organizations

Other non-profit organizations as negotiated with awarding agencies

o
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s Purpose. { ig is ¢ pUTELE ot
l4%ge, FL. SE-5062, an I ngie & t RCL Am . 104-15¢
It sets forth standards for obtaining congistency and unzformity among Federzl
agencies for the audit of States, locel govermments, and non-profit
vrganizations expending Federzl awards

z: Zuthority. Circular E-123 is igsued under the authority of secrions
503, 1111, and 756X et s=g. of title 21, United States Code, and Executive
Crders B24E and 11541 i .

2. escisgion and Supersession. This Circular rescinds Circular E-128,
"audi ts cf State and Loczl Governments, " issued April 12, 1985, and supersedes
the prior Circular 2-1Z3, "Audi‘s of Imstitutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 19%6. For effective dates,
see paragraph 10

provided herein, the standards set forth in this
by 21l Federal agencies. If any statute

licies or specific requiremente that differ
provisions of the subseguent statute =sr

=0
=]
i1
3
(n

apply the provisions of the sections of this
ies, wheth r they are recipients expending

d rzl awarding agencies, or are

e

eae
1 awards received from a pass-through entity |

Al

erpencing F
‘another subre

This Circular does not apply to non-U.§. bas
Federal awards received either directly as a recipi
subrecipient.

ties expend ng
indiresctly as a

5. Definitions. The definitions of key terms used in this Circular zare
conteined in § .105 in the Attachment to this Circular.

g and responsibilities of

€ Beguired Action. The specific t
et forth in the Attachment to

re
Federal agencies and non-Federal entiti
this Circular. Federal agencies

maling awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless diffesrent provisions are required by Federal
statute or are approved by the Office of Management and Budget (OME)

ities OMB will review Federal agemncy regulations and

s Circular, and will provide interpretatiomns of policy

stance to ensure uniform, sffective aznd efiicient
g formation Contact erning Circular EA-
be obtained by c*ing 4 EReporting Branc
of Federsl” Manza t and BudgetD, Washingto
DC Z0503, tel han £202)

1
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fective Date orch i
Circular, w aderal
19346, and S! fiscal
995, axcept as § 4

The standards b in this Circular that Federal sgencies shall
apwly <o non-Fedara < shal: be adopied DY raderal agencigs in codif:ied
regulations not iat th 0 days after sublication of -his finazl revision
in zhe Federal Reg: r ~hat they will apply to audics of fiscal years
beginning after June 30, 1996, with che exzeption that §__ ..305(b) of the
Arrachment applies to audits of fiscal years beginning afcer June 30, 1388,

1

t+he Circular is rescinded, and

The requirements of Circular 2-128, although
i effect for audits of fiscal years

che 1990 version of Circular 2-133 remain in
beginning on or pafore June 30, 1996.

- The revisions published in +he Federal Register June 27, 2003, are
e=factive for fiscal years ending after December 31, 2003, and early
implementation is not permitted wizh the exception of the definition of
oversight agency for audit which is feptive July 28, 2003.
Augustine T. Smyt he
Acting Director
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106 PUrpGSsEe
T zos Definitions
Suppart B--kud:its
200 Eudit reguiXEmEnis.
. 208 Bazcig for destermining Federal awards expended
__.21¢0 Subrecipient and vendor determinacions
__.2i5 Reilation To oCher audit reguirements.
_.22C Freguency of audizs.
_.225 ‘Sanctions.
__.23¢0 hudit costs.
__.235 Program-specific audits.
Subpart C--zuditees ‘
__.300 Buditee responsibilities.
___.305 suditor selectiom.
__-210 Financizl statements.
215 kudit findings follow-up.
220 Report submission.

Subpart D--Federzl Agencies and Pass-Through Entities
___.400 Responsibilities.
__.405 Management decision.

Subpart E--kuditors

___.500 Scope of audit.

___.505 Audit reporting.

__.510 Audit findings.

__.5i5 zudit working papers.

__.520 Major program determination.

__.525 Criteria for Federal program risk.
.530 Criteria for a low-risk auditee.

kppendix E to Part __ - Data Collection Form {Form SF-SAC).

Zppendix B to Part. - Circular 2-133 Compliance Supplement.

(J

ATTACHMENT -

nDACCE ’7')

NFE

%5

PAGES



§ 100 Pu

ity -hat 2xpends raderal awards whic

mus.

fuditor means an 2uditor, -hat is a public accountant or a Fedexral,
geare oY local government audit organization, which meezs the general

atandards specified in generally acceptzed government auditing standards

(GAGAS) . The term auditor does not include internal auditors of non-pro

£5e
-

organizations.

: pudit finding means deficiencies which the auditor is required by
§ .510 (a) co report in the schegule oi £indings and guestioned costs.

CFDA number means the number asgigned to a rederal program in the
g of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
share common compliance reguirements. The types of clusters of programs are
research and development (R&D), gtudent financial aid (SFA), and other
clustars. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement O aS designated by a 3tate for
Federal awards the State provides to itis subrecipients that mest the
definition of a cluster of programs. When designating an "other cluster,' &
ctate shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance reguirementcs applicable to the cluster, consistent
with § .400(d) (1) and 5___.400(&)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, &S
described in § .520, and, with the exception of R&D as described in
§  .200(c), whather a program-specific audit may be elected.

Cognizant agencv for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-3133 Compliance
Supplement, included as Appendix B to Circular A-133, or such documents as
DwE or its designee may issue to replace it. This document is available from
the Government Printing nffice, Superintendent of Documents, Washingtom, DC
20402-9325. : .

Corrective action means action taken by the auditee that:

(1) Correscts identified deficiencies;
(2) Produces recommended improvaments; OT

{(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term adgency in Section 351(1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Faderal entities receive directly from
waderal awarding agenciss OY indirectly from pass-through entities. It does

ATTACHMENT .. 5
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Federal financizl assistance MEanRSs aZ5SiStance that norn-Federal enticies
receive oY adminisrer in the form of grants, loans, loan guarantees, property
(inciuding donated surplus property), COOperative agreements, interest
subgidies, insurance, food commodities, direct appropriations, and other
asesistance, but does not include azmountg received as reimbursement for
services rendered to- individuals azs described in § .205(h) and & 205 (4)

Federal program me

(1) 211 Pederzl awards to a non-Federal entity assigned & singls
number in the CFDE.

(2) When no CFDZ number 1is assigned, all Federal awards from the same

agency made for the same purpose. should be combined and considered ons
program.

{(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(i} esearch and development (R&D);
(i1} Student financizl aid (SFZ); and

(iii) "Other clusters," &s described in the definition of cluster
of programs in this sectiomn. ’ '

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (RICPR) .

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Rlaskan Native village or regiomnal or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal contrcl means a process, effected by an enti
other personnel, designed to provide reasonable 28surance r
achievement of objectives in the following categories:

ty's management and
egarding the

(1) Effectiveness and efficiency of operations

(2} Reliapility of financial reporting; and

(z) Compliance with applicable laws and regulations

Interngl control pertsining to the compliance reguirements for Federal
programs (Internal control over Fed 1 programs) means & process--effected by

w
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management and oiner DEersv
egaxding :=he achievement of

T ~vapsactions are propexrly vecorded and accounted fo¥ TO:

Dermit the preparation of reliable financiszl szazements and

{i:) Maintain asmcouncabilizy over assets; and

Demonstrate compliance with laws, regulations, and other

(2) Transactions are executed in compliance with:

(1) Laws, regulations, and the provisions of contracts or grant
agresments that could have & direc:>and material effect on a rederal program;
and

(ii) mny other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property. and other assets are safeguarded against loss
from unauthorized use Or dispositcion. ’

Loan means a Federal loan OY loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of local govermment within a State,
including a county, porough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of iocal govermment.

Madior prodram means a Federal program determined by the auditor £ be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency OT pass-through entity in accordance with
§ .215(c) .

Management decision means che evaluation by the rederal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the igsuance of a written decision as to what corrective action is necessary.

Non-Federal sntity means & State, local government, Or non-proiit
organization. . '

Non-profit orcanization means:

(1) any corporation, .trust, association, cooperative, Or other
organization that:

(1) Is operated primarily for scientific, educatiomnal, service,

charitable, or similar purposes in the public interest;
(ii) 1Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.




OME m £ "ns Execuiive O o DIflce oI Management
enC Budge:
; r @uCit mMEENE rLhs
DYoOvi L amount of direct
& cog dit Whier. thexre ig
agemnc pveaon _nant incirect funding shalil zssum
respo The duties oI thne ovexcight agency for
i §
Effecci Ly 2003, the fol 10wrnc is added to <
2 Federal agency with oversight for an auditee may S
another Federzl agency wnich provideg substantial i
e the oversight agsncy for audit. Within 20 days 27 any
reazssignment, both the cold and the new oversight ag vy for audit shall
notify the auditee, and, if known, the auditor of t rezssignment . "
Pazss—through entity means & noh- Fade el ent;t) that provides &z Federal
award 1o & subrecipient to carry out & Federzl progra
Program-specific au udit means an audit of one Federal program as provided
for in § .200(e) and §____.235.

Questioned cost means 2 cost that is questioned by the auditor because
of an audit finding:

(1) Which resulted from a viclation or possible viclation of a
provision of a law, regulation, CODtTaCt, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, ;nc¢udlng
funde used to match Federal funds;

{2) Where the costs, at the time of the audit, are not supporied by
adeguate documentation; or

(3 Where the costs incurred appear unreascnable and do not reflect

)
the actions a prudent person would tzke in the circumstances.

-+

ipie means a non-Federal en ity that expends Federal awards
e ire FLly from 2 Federzl awarding agency to carry out a Federzl
program.

Research and development (R&D) means all resezrch activities, both basic
and applied, and 21l development activities that are pericormed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in the instruction function. Development is the sysitematic use of knowledge
&nd understanding gained from research directed toward the production of
useful materials, devices, svstems, or methods, including design and
development of proictypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards &s described in § .500.

Stale means any State of the United States, the District of Ceolumbie,
the Commonwezlth of Puerto Rico, the Virgin Islands, Guam, American Samca, the
Commonwealth ¢f the Northern Meriana Islands, and the Trust Territorv of the

7 T
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CrUmMer.TaLlTy

nas govarnm

inoiades Those programs ocf general szudent
ized by Title IV of <he Bigher Bducation AZ:
1070 2% seqg.) which is administered by the
zducation, and similar Drograms provided by other Federzl
no- inciude programs whizch provide fellowships OI similar
udants on & competitive DESLS, OF fcr sp=ec d studiss or
Subrecipient means a non~Federal entity tnat expends Federal awards
recsived from a pass-through entity to carry out a Federal program, but does

”)
Sl

1
i o
ot include an individual that 1is peneficiary of such a program. A
suprecipient may also be a recipil of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing hbetween a subrecipient
~¢ a vendor is provided in §__ .210. :

¥
a
nt

I=)

s8]

Types of compliance requirements refers to the types of compliance
reguirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility: matching, level of effort, earmarking; and,
reporting.

vendor means & dealer, distributor, merchant, oI other seller providing
s or services that are required for the conduct of a Federal program.
f=]

good

These goods Or services may be for an organization's own use ol for the use of
beneficiaries of the Federal program. additional guidance on distinguishing
between a subrecipient and a vendor is provided in §___ .210.

Subpart B--Rudits
§ .200 audit requirements.

{a) pudit reguired. Non-Federal entities that expend $300,000
000 for fiscal years ending after December 31, 2003) or more in a year
i erzl awards shall have a single or program—specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §  .205.

500

(b) Single audit. Non-Federal entities that expend $300, 000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §_ _ .500 except
when they elect to have a program—specific audit conducted in accordance with
paragraph () of this section.

] (c) program-specific audit election. When an. auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, O grant agreements do not require a financial
statement audit of the auditee, the auditee may eiect to have a program-
specific audit conducted in accordance with §__ .235. A program~specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same rederal agency and the
same pass-through entity, and that Pederal agency, OT pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

) (d) f£zemption when Federal awards expended are less than $300,000
($500,000 for fiscal vears endind after Decemper 31, 2003). Non-Federal
8
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§  .205 Basis for determining Federzl awards expended.

lej Derermirning Federzl awards eypended. The determination of when an
award is expended should ‘be based on when tThe activity related to the award
occurs. Generzlly, the zctivity pertains to events that reqguire the non-
Federzl entity Lo comply with laws,; regulations, and the provisions of
comtracis ©r grant agreements, such as: ezpenciture/expense Transactions
associated with grants, cost-reimbursement contraCts, COOPErative agreements,
and direct appropriztions; the disbursement of funds passed through to
subrecipients; the use ¢f lcan proceeds under lcan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of Zood
commédities; the disbursement of amounts entitling the non-Federzl entity to
an interest subeidy; amnd, the period when insurance is in force.

{b) Ican and lcan auarantees (lcans) .  Since the Federal Govermment 15
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs {(c) and (d) of this section:

(1) Value of new loans made or received during the fiscal ysar

(2) Bzlance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3 tny interest subsidy, cash, or administrative cost allowance
received. )

tc) Loan and loan cuarantees (loans) at institutions of higher
fion. Wnen loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federzl awaxds expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the prior balances.

(dj Prior loan and loan guarantees (1

). s, the proceeds of
which were received and expended in prior-years, are not considered Federal
awards erxpended under this part when the laws, rsgulations, and the provisions
of contracte cr grant agreements perteining to such 1 s impose no continuing
ance reguirements other than to repay the loans.

(g Endowment funds. The cumulative balence of Federal awards for
endowment funds which are federzlly restricted are considered awards expended
in each vear in-which the funds are still restricted.

It Free rent. Free-rent received by itself is not considered &
Fegderel avwerd expended under iLhis pert Rowever, free reni received as peart

g A ACFMAENT-._Ei ........
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e 1 awards expended under this part unless a S3tat
he trasted as Federal awards expended because reimbursem
eimbursement basis.

i Jaluing non-cash 2 radera. non-cesh zssistance, such as
3 food < donated property, OF donated surp-_us
o} d at ¢ value at the time of recelpt or I
T by the gency.
e tity for providing
considered
] Medicaid. Medicaid payments TO a subrecipient for providing
patlent care services to Medicaid eligible individuals are not considered
Federsa e reguires the funds to
semen s

on a cost-

3) certain -loans provided by the National Credit Union
sdministration. For purposes of this part, 1oans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that ar
funded by contributions from insured institutions are not considered Federal
awards sxpended. '

e

§ .210 Subrecipient and vendor determinations.

{a) General. An audites may be a recipient, a subrecipient, and a
vendor. Federal awards ezpended as 2 recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (c) of this section should be considered in determining.
whether payments constitute a Faderal award or a payment for goods and
services. ‘

{h) Federal award. Characteristics indicative of a Federal awaxrd
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial

(2) Has its performance measured against whether the objectives
E J
of the Federal program are met;

oA

(3) Has responsibility for programmatic decision making:;

: 14) Has responsibility for adherence to applicable Federal
program compliance reguirements; and

(5) Uses the Federal funds to carry out a program of the
rganization as compared to providing goecds or services for a program of the
s

or
pass-through entity.

(c) pavment for aoods and services. Characteristics indicative of a
pasyment, for goods and services received by a vendor are when the organization:

(1) Provides the goods and services within normal business

10 ATTACHMENT ... & .
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determinazion of whether & subrecipient or vendor relat HSLlD e»ists, The
substance of the relationship is more important thean tne form of the
agreement. It is not expected that &1l of the characteristics will pe present
and judgment should e used in determining whether an entity is a su cipient
or vendor

(&) For-profit s part does not apply to for-
profzt subrecipients, th responsible for estaeblishing
reguirements, &s necessa by for-prcfit subrecipients
The contract w1th the for should describe appli le

respons;blllty. Metnoas iance for Federa
profit subrecipients may lnclude pre- wa d audits, monitoring during the
centract, and post-award audits.

H

() Compliance responsibi
auditee's compliance responsibili s only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provicions of contracts or grant agreements. Program
compliance reguirsments mormzlly do not pass through to vendors. However, th
aucitee is responsible for ensuring compliance for vendor tramsactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewsd to determine program compliance. Elso,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of comiracts or grant agreements.

=

In most cases, the

(B

(]

§  .215 Relation to other audit requirements.

(&) Budit under this part in lieu of oither audits. 2An audit made in
accorcance with this part shall be in lieu of any financial audit required
under _nd viduel Federal awards. To the extent this audit meets a Federzal
agency's needs, it shall rely upon and use such audits. The provisions of
this part peither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits {e.g.,
financial audits, performance audits, evaluations, imspections, Or reviews)
nor authorize anmy auditee to ﬂors*fawn Federal agencies from carrying out
additionsz) audits. Zny additional audits shall be planned and performed in
such a wéy as to build upon work performed by other auditors.

(b} Fecderal azcencv to vav for additionsl audits.
that conducts or comtracts for additiomnal audits sheall,
applicable -laws and regulations, &rrange for funding the

additionel audite.
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O pay © , then the audites shall have the p
audized ss-through entity may use the provi

tn.s var

s .220 Freguency of audits.

audits provided in paragraphs (&)
this part shall be performed
oth years within the biennial

Except for the provisions ior wiennia
and (b) of this section, audits reguired by
annually. Any piennial audit shall cover b
period.

) B State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
chan annually, is permitted to undergo iis audits pursuant to this part

This reguirement must still be in effect for the biennial period

(a)

biennially.
under audit.

(b) any non-profit organization that had biennial audits for all
biennial periods ending petween July 1, 18%2, and January 1, 1985, is
permitted to undergo its audits pursuant to this part biennially.

§ .225 Sanctions.

No audit costs may be charged to Federal awards when audits reguirad by
this part have not been made or have been made but not in accordance with this
part. 1In cases of continued inability or unwillingness to have an audit

conducted in accordance with this part,  Federal agencies and pass-through
orntities shall take appropriate action using sanctions such as:

{a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b) Withholding oI disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award.

§ .230 Audit costs.

(a) allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
vederal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMR cost principles circulars, the Federal Acqguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or ragulations.
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(2)
t a . For purposes of ithis
dits only include agreed-upon procedures engagements
e with either tTne RICPE’s generally accepted auditing
ion standerds, that are paid fcr and &rranged by & pass-~
iress only one or more of the following types of
s: activities allowed or unzllowed; zllowable
eligibility; matching, level of effort, earmarking;
and, reporting.
§  .235 Piogram—specific audits.
(a) Program-specific audit guide available. In many caseg, a program-
spec1fic audit guide will be available to provide specific guidance to the
uditor with respect to internal control, compliance reguirements, suggested
aud¢t procedures, and audit reporting reguirements. The auditor should
nt

contact. the Office of Inspsctor Generzl of the Federal agency toc determine
whether such a guide is available. When & current program-specific audit
gulde is available, the audito* shall follow GAGARS and the guide when

performing a program-specific audit.

(b Program-specific audit guide not available. (1) When & program-
specific audit guide is not available, the asuditee and auditor shall have
basically the samé responsibilities for the Federal program as they would have
for an audit of a major program in a single .audit.

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule cof expenditures of
Federal awzrds for the program znd notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of

ou
prior audit findings consistent with the requirements of §  .315(b), and a
rec

corrective action plan consistent with the reguirements of § .315 (e} .
(3) The auditor shall:
(i) Perform an audit of the financial statement{s) for the
Federal program in accordance with GAGES;

(1i) Obtain an understarnding o
perfcrm tests of internal control over the Federa
requirements of § .500 (c) for a major program;

ke a
am coneistent with the

|l Y
ke

cedures to determine whether the auditee
, and the prov15;ons of contracis or gra
nd meterial effect on the Federal program
__.500(d) for a major program; and
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and rzpori, as 2

mne summary scheduls
0f any prior audic
(e) .

{4) The auditor's reportisi mey D2 1IN the form cof either
~omibined or separate repOrLs and mey pe organized Aifferently Zyom the manner
“presented in this 3207ion The auditor's report s} shall state that rne audit

was conducted in accoraance wivn this part and include tne following
(i) un opinion ({or disciaimer of opinion) &s to whethner

-he financial statementis) 0f the Federal program iS5 presented fairly in all

marerial respects in conformity with the stated accounting policies;

(iij} A report on internal control related to the Federal
Drogram, which shall describe the scope of testing of internal control and the

rasults of the tests;

on compliance which includes an opinion {or
ner the auditee complied with laws,

f contracts or grant agreements which could
on :he Faderal program: and

{(iii; A repor
disclaimer of opinion) as to wh
regulations, and the provisi
have a direct and material e

(iv) A schedule of findings and questioned costs for the
1 program that includes a summary of the auditor's results relative o
ol deral program in a format consistent with §___.505(d)(1) and findings
and questioned costs consistent with the requirements of §_;_.505(d)(3).

{c) Report submission for orogram-specific audits.

The audit shall be completed and the reporting required by paragraph
2) or {(e)(3) of this section submitted within the sarlier of 30 days after
ipt of the auditor’s report(s), or nine months after the end of the audit
iod, unless a longer period is agreed to in advance by the Federal agency
provided the funding or a different period is specified in a program-
ific audit guide. (However, for fiscal years beginning on or before June
0, 1998, the audit shall be completed and the required reporting shall be
ubmitted within the earlier of 30 days after receipt of the auditozr’s
eport(s), or 13 months after the end of the audit period, unless a different
a

S0 0 Q-
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W o ot~ o~
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ier
riod is specified in a proqram—specific audit guide.) Unless restricted by
w or regulation, the auditee shall make report copies available for public

nspection.

=g o 0 W
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(2) When a program—specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §___.320(b), as applicable to a
program—specific audit, and the reporting required by the program—specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
reguired by the program—specific audit guide.

(2) When a program—specific audit guide is not available, the
reporting package for a program—specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
tnis section, and the auditor's report(s} described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with

14
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£ ze aprll TL oz Lrogram-spe
by Citage Shelil il o T
iy renealned e ivel copy. .
: c’ onet ZGSTE Creclossd aud: 0T LNE SUMNEryY SCne
e d ings reported the gratucs irt fincings, tne aud
s5ne T one copy of the reperiing pathe Federel clee ghious
her he Federzl awzrding &gency, or d: Ly the pzss-througlh ent
AT sf & subrecipient instead of submitting ti I2LCrTl raclhege Lo
the ¢ rouglk emTity, wWhen & T is not reg e LT &
report ackege 10 the pass-Lhrough sntity, the subre it shall provide
wIritten notification tc the pess-ihrough ENTiLy, CONESLiS? I the
requirements cof § 326 (e) (2) £ subr L I a copy of the
Iepocrting package_zg the pass-tnrough entity to comply with this notification
reguirement ' ' '

(dj Qther sections of this pert mav apwlv. Program-specific audits
are subject to §  .100 through § . 15(b), & .220 througn § _ .230,
§_. _-300 through §  .305, § .3i5, §  .320(f) through § ___-320(3), §___ .400
tnrough § .405, §  .510 through § .515, and other referenced provisions

of this part unless contrary to the provisions of this section, a program-
specific audit guide, cr program laws and regulations.

Subpart C--Auditees
§ . 300 Zuditee responsibilities.

The auditee shall:

[

(&) l1dentify, in its accounts, all Feder awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award pumber and year, name of the Federal agency, and name of the
pass-through entity.

=3
a
e

(o) Maintein internal control over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have @ materizl effect on each of its
Federal programs.

(c) Comply with laws, regulati

ions, and the provisions of comtracts or
grant agreements related to each of its

Federal programs.

tdi Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by §  .320(a) are granted by the cognizant cr oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation 'of a summary schedele cf prior audit findings and & corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

§ .305 Euditor selection.
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e OTUT sud Tass shazil
y a ibed : omentT "ONMON
ine eferrs o & 3-102 Co shed March 11,
and amended 2pril 13, 1905 iipsart appropriate ~TR c-o-ationt, Circuiar
"iJriform hdministrative Raquirements 10T crants and hgreements Wil
- +ytions of HigheX Tgucatlion, Hospiztals and Other Non-Proiit
Organizetions, " or the FAR (48 CFR part 42z}, as applicable {OMB
available from the Office of Administration, publications Offic
New Executive Oflice Building, Washington, c 20503). Whenever possible.
auditees shall make positive sfforts tO utilize small businesses, minority-
owned firms, and women's husiness enterprises, in procuring audis services as
stated in the A-102 Common Rule, OWMB Circular a-110, or the FRR (48 CFR part
42}, as applicable. 1ID reguesting proposals for audit services, the
Factors to be

objectives and scope of the audit should be made clear.
considered in evaluating sach proposal for audit services inciude the
responsiveness toO the reguest for proposal, relevant experience,. availability
of staff with professional qualifications and technical abilities, the resulcs
of external quality control reviews, and price. '

(b} Restriction on auditor preparing indirect cost proposals . An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs racovered by the auditee during the prior year exceeded $1
million. This restriction applies €O the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement Or cost allocation plan is used to
recover costs. . TO minimize any disruption in existing contracts for audit
services, this paragraph appliss to audits of fiscal years beginning aiter

June 30, 1998.

of the work reguired under this part if they comply fully with the
raquirements of this part.

(c) Use of Faderal auditors. Federal auditors may perform all or part

§ 310 Financial statements.

(a) Financial statements. The auditee shall prepare financial
statements that reflect ite financial positiom, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements chall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization—wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §___.500(a) and prepare separate financial statements.

(b) achedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass—through.entities to make the schedule easier to use. FoOT
example, when a #ederal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At 2

minimum, the schedule shall:

(1) List individual FPederal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shovn either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services. '
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{5j Tc the extent practical, pass-through entities shoulid
identify in the schedule the total amount provided to subrecipients from each
Federal program

(&) Include, in either the schedule or a note to he schedule,

rthe value of the Federzl awards expended in the form of non-cash assistance,
the amount of insurance in effect during the yvear, and loans or lcan
guarantees outstanding at year end. While not reguired, it is preferable to
present this information in the schedule.

§ .215 zudit findings follow-up.
(a) General. The auditee is responsible for follow- up and corrective
action on zll audit findings. As part of this responsibility, the auditee
shaXl prepare a summary sch~aule of prior audit findings. The auditees shall
alsc prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shzll
include the reference numbers the auditor assigns to audit findings under
§ .510(c). Since the summary schedule may include audit findings from
meltiple years, it shall include the fiscal yzar in which the finding
initially occurred. ' "

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federzl awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b) (4) of this section.

(1) When audit findings were fully corrected, the summaxry
schedule need only list the audit findings and state that corrective action
was taken.

(2) When aucdit findings were not corrected or were only
partially corrected, the summary schedule shall deS”ribe"the planned
corrective action as well as any partial corrective action taken.

When corrective action taken is signifi
on previously reported in a corrective ac
s or pass-through entity’'s management deci
provide an explanation.

cantly different from
ion plan or in the
sion, the summary

(2)
corrective acti
Federa1 agency’
schedule shgll

Pt e

(4 When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary scnedule. 2 valid reason for comsidering an audit

finding as not warranting further actiom i1s that &ll of the following have
occurred:

i) Two years have passed since the audit report

17
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vy pass-througn enzizy 1s noc
he audit finding; and
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{ii} The =
Aurranoly foliowing up wiih €

7iii; 2 management decision was not issued.

‘c) ~orrective accion plan. AT the completion of the audit, -ne
audizee shall prepare @ corrective action pian O address each zudit Zinding
inciuded in the current yzar auditor's reports. The corrective action plan
shal. provide the name(s) of the contacti personis) responsible for correcrive
action, the corrective action planned, and the anticipated completion date.
1£ the auditee doss Dot agree with the audit findings or believes corrective
action is not required, then the covrective action plan shall include an
explanation and speciiic reasons
§ .320 Report submission.

(a) General. The audit shall be completed and the data collection
coym described in paragraph (b) of this section and reporting package
described in paragraph (c) of this section shall be submitted within the
carlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit period, unless a longer peried is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
yzars beginning on Or pefore June 30, 1998, the audit shall be completed and
“he data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report {s), or 13 months
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

(b) Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its PFederal programs, and the
results of the audit. The form shall be approved by OoMB, available from the
Federal clearinghouse designated by OWMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statewent to be included as part of
the form certifying that: the auditee complied with the regquirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanving the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
slamencs: :

(i) The type of report the auditor issued on the financial statements of
the auditee {i.e.. unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

(ii) where applicable, a statement that reportable conditions in internal

control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(1iii) 2 statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditcee.

(iv) Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses. '

(v) The type cf report the auditor issued on compliance for major

18
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as tc wheiher oh
L5306 of OME CL

used to distingu:ish betwesn Type Z and Type E
§ .520(b) of OMB Circular 2-133.

{ix) The Ceteloo of Federal Domestic Acesistance (LFDL) number for sach
Federzl program, as ‘applicable.

(x) The name of each Federal program and identification of each major
progvam Individual programs within a cluster of programs should be
listetd in the same level ‘of detail as they are listed in the schedule
of expenditures of Federal awards. )

{21) The amount of expenditures in the schedule of expenditurés of Federal
awards associated with each Federazl program.

(>ii) For sach Federal program, a yes Oor no statement 2s to whether there
are audit findings-in-each” of the following types of compliance
requirements and the totazl amount of any guescioned costs:

(&) ‘ Activities z2llowed or unallowed.

(B) zllowable costs/cost principles.

(C) Cash management.

(D) Davis-Bacon Act.

(E) Eligibility.

(F) Equipment and real property management.
(G) ’ Matching, level of effort, earmarking.
(H) Beriod of availability of Federzl funds.
(1) Procuremént and suspension and debarment.
(J) Program income.

(¥) Real property acqulslt;on and relocation assistance.
(L) Reporting.

(M) Subrecipient monltorlng

(19) Special tests and provisions.

(xiii) huditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

(xziv) Buditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature, and Date.

{xv) Whether the auditee has eﬂther a cognizant or oversight agency for
audit.

{xvi) The name of the cognizant or oversight agency for audit determined in
accordance with §_. .400(a) and § .400(b), respectively.

{3} . Us 1ng the infdrmation'included in the reporting package
described in paragraph (c) of this seéction, thée auditor shall complete the

applicable sections of the form. The auditor shall sign a statement to be
included as. part of the data collection form that indicates, at a minimum, the

source of the information. included in the
for the i
package described in paragwaph (c) ©

form, the auditor’s responsibility
is not a substitute for the reporting
f this section, ané€ that the content of

information, that the form
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o ReporLing pacizade Ths reporiing package shall include tne
(o Financial statements and schedule of expenditurss O
maderazl awards discussed 1n § 310 (a) =and § 310 (b), respectively;
(23 summary schedule of pricr audiz findings discussed in
§  .315(b);
(3) sudizor s report’'s) discussad in § .505; and
‘4) Correccive action plan discussed in § .315(c) .
(d) Submission to clearinghouse. 211 auditees shall submit to “he

]

rederal clearinghouse designated by OMB che data collection form described Iin
aragraph (b) of this section and one COpPY of the reporting package deszribed
n paragraph {(e) of this section for:

ey T

L

(1) The Federal clearinghouse to retain as an archival copy:
and :

(2) Fach Federal awarding agency when the schedule of findings
and questioned costs disclosed audit findings relating to Federal awards that
rhe Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit £indings relating to Federal
awards chat the Federal awarding agency provided directly.

{e) 2dditional submigsion bv subrecipients. (1) In addition to the
requiremsnts discussed in paragraph (@) of this section, audite=s that are
also subrecipients shall submit to each pass-through entity one copy oif the
reporting package described in paragraph (c) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audir Zindings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

(2) Instead of submitting the reporting package to a bass-
through entity, when a subrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subracipient shall provide written notification to the pass-through entity
rhat: an audit of the subrecipient was conducted in accordance with this part
{including the period covared by the audit and the name, amount, and CFDA
number of the Federal award (s) provided by the pass-through entity); the
schedule of f£indings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (c) of this section to a pass-through entity to comply with this
notification reguirement. :

+
1T
ar

(£) rRequests for report copies. In response to reguests by a Federal
agency oY pasg-through entity, auditees shall submit the appropriate copies oi
the reporting package described in paragraph (c) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention requirements. auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three years from the date of submission to the Federal clearinghouse

20
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Subpart D--Federzl AgnnC¢es and ‘Pass- Th*ougn Antltles
§ L400 Responsibilities. . -

(a) Cognizant agency for aiidit responsibilities. Recipients expending
more than $25 million (£50 million for fiscal years ending after December 31,
2003) & year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall'be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment. '

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the dstermination of the predominant
amount of direct funding shall be bdsed upon .direct Federal awards expended in
the recipient's fiscal years endvng 1n1995; ‘2000, 2005, and every fifth year
therezfter. For example, audit’ cognizance:for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1985. (However,
for States and local govermments that expend more than $25 million a yeéar in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effecfive until fiscal years beginning
after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amcunt of direct funding shall be based
upon direct Federal awards eypended in the.recipient's fiscal years ending in
2004, 2009, 2012, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for..audit is determined b&séd on the predominant amount of
direct Federal- awards eypenaed in the Te“lDlent'S fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency vwith cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provideés substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 davs after any

reassignment, 'oth the cld and the new cognizant agency for audit shall notify
the audltes, nd, if known, the auditor of the reassignment. The cognizant

agency for a d t shall:

(1} Provide technical audit advice and lizison to auditees and
auditors.
(2} Consider audit requests for extensions to the reporc
2 - =
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.220(&) . The cognrizant 89EnlYy for 2uCiT
(5 Dbzain or conduct gualicy conir 1 reviews of selected
audizs made oy non-Federsal auditors, -and provide the regulcs, when
appropriate, to other incsresced crganizations.

{4) prompzly inform other affected Faderal agencies and
anpropriate Federal law enforcement officials of any direct reporting by the
audi-ee or :ts auditor of irregularities or illegal acts, as regquired by GAGRS
sy laws and regulations

(5) ndvise the auditor and, where appropriate, the auditse oI
any deficiencies found in the audits when rhe deficiencies require corractive
action by the auditor. When advised of deficiencies, +he auditee shall work
with the auditor to take corrective action. IE corrective action is not
caken, the cognizant agency :oT sudit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
faces and make racommendations for follow-up action. “Major inadequacies oY
repatitive substandard performance Dby auditors shall be referred to
appropriate State 1icensing agencies and professional bodies for disciplinary

ction.

(&) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate -a management decision for audit findings that
affect the Federal programs of mors than one agency.
(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.
(9) For biennial audits permitted under § .220, consider
auditee requests to qualify as a low-risk auditee under § .530 (a) .
(b) oversight agency for audit responsibilities. An auditee which

does not have a designated cognizant  agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested.

(2) May assume all or some of the responsibilities normally

performed by a cognizant agency for audit.

(c) Federal awarding_agency responsibilities. The Federal awarding

agency shall perform the following for the Federal awards it makes:

(1) identify Federal awards made by informing each recipisnt
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal

award.

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements. :

(3) Znsure that audits are completed and reports are received

22




v _respongipbilities. & pass-through entity shzll
Federel awards it makes:

(z} Identify Federal awards made by informincg each
subrecipient of CFDA title and number, award name and numper, zward year, if
the award is R&D, and name of Federzl agency. When some of this information

i= mot availaple, the pass-through entity shall pYov1ae the best information
available to describe the Fcaﬂral award

(2) Advise subrecipients<of reqguirements imposed on them by

, regulations, and the provisions of contracts or grant agreements
ny supplemental requirements impos=d by the pass-through entity.

(YR

(2) Monitor the activities of subrecipients as necessary to
ensure chat Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisiomns of contracts or grant agreements and
that perfcrmance gozls are achieved. '

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 21, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{7) Reguire each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements &s
necessary for the pass-through entity to comply with this part.
§ .405 Management decision.

(&) General. The management decision shall cliearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to .repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may reguest
addi""ona1 information or documentation from the auditee, including a reqguest
for auditor assurance related to the documentation, as a way of mitigating

disaliowed costs. The management decision should déscribe any appeal process
awal'ab e to the auditee.

(o 'ederal -agency .. As provided in § 400 (z) (7), the cognizant
for audit shall be responsible for coordinating a manaoemﬁnt decision
t findings that affect the programs of more than one Federzl agency.
23
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‘ad) Time reguirements The entizy responsible Zor making the
management decision shzi1l do so within six mon-hs of receipt of the audit
r2port. ~grreactive action shoulid he initiated within six months after recesipt
of the audit report and procesd as rapidly as possible.

le) Refersnce numbers. Management decisions shall include the
refarence numbers the auditor assigned to each audit finding in accordance
wich § .510(c) .

Subpart B--Auditors
§ .500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other orgamizational units which expended or
otherwise administersd Federal awards during such fiscal year, provided that
each such audit shall encompass$ the financial statements and schedule of
expenditures of Federal awards for each such department, agency. and other
organizational unit, which shall he considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall

re for the same fiscal year.

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also determine whether 'the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(c) Tpnternal control. (1) In additiom to the reguirements oi GRGRS,
the auditor shall perform procedurss to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control risk for major programs.

(2) Except as provided in paragraph (c) (3) of this sectiomn,
the auditor shall:

: (1) Plan the testing of internal control over major
programs to Support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

{11) perform testing of internal control as planned in
paragraph (e) (2} (1) of this section.

(3) When internal control over some OT all of the compliance
reguirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a reportable condition
(including whether any such condition is a material weakness) in accordance
with § _ .510, assess the related comtrol risk at the maximum, and consider
whether additional compliance tests are raguired because of ineffective
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the compliance supplement, the auditor shalil determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the zuditor should use the
types of compliance reguirements contained in the compliance supplement as
guidance for identifying the types of compliance reguirements to test, and
determine the requirements goVé&rnifg the: Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agrsements.

(4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e} Audit follow-up. The auditor shall follow-up on prior audit
tindings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§_.315(b), and report, as & current year audit flndlng, when the auditor
concludes- that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current vear.

(f) Data Collection Form. 25 requirad in § .320(b)(3), the auditor
hall complete and sign specified sections of the data collection form.

§ .505 2Audit reporting.

The auditor's report({s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report (s) shall state that the audit was
conducted -in accordance with this part and include the following:

(a) An opinion {or disclaimer of opinion) as to whether the financial
statements are presented fairly in a2ll material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditurés of Federzl awards is
presented fairly in 21l material respects in relation to the financial
statements taken as z whole.

(b) Z report on internzl comtrol related to the financial statements
and major programs. This report shall describe the ‘scope of testing of
internal control and the results of the tests, and, where appWifabTe refer to
the separate schedule of findings and guestioned costs described in paragraph
(@) of this section.

a
i

c) 2 report on compliance with laws, regulations, and the provisions
- e a

{
of contracts or grant agreements, noncompliance with which could hav
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13} A summary of the audizZor's resul=s which shall inciude:

(i) The type of report che auditor issued on the
financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, Or disclaimer of opinioni;

(ii) Where applicable, a statement that reportable
conditions in internal control were disclosed by the audit of the finmancial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which is mat rial to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major programs (i.e., ungualified opinion, qualified opinion, adverse
opinion, OT disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a);
(vii) An identification of major programs;

(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § .520(b); and
(ix) n statement as to whether the auditee qualified as
a low-risk auditee under § .530.
(2) Findings relating ro the financial statements which are

reguired to be reported in accordance with GAGAS.

(3) Findings and guestioned costs for Federal awards which
shall include audit findings as defined in § .510(a) .
(1) audit findings (e.g., internal centrol findings,

compliance findings, questioned costs, OT fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(i1} audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) ‘and (&) (3)
of this section, respectively, should be reported in both sections of the
schedule. Howsver, the reporting in one séction of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the schedule.

§ .510 audit £indings.
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129 Mater:al noncompliance with the provisions of laws,

regulations, CONLracLs, O grant agreemente related to a major program. Ths
auditor'!s determination of whether a noncompliance with the provisions of
lawe Yegu“a‘lons, contracts, or grant agreements is material for the purpcose
of r nce

.
Eporting an audit finding is in relation to a type of complian
bR pment for @ major program or an audit objective identified in the

(3) ¥nown questioned costs which are greater than $10,000 for
a type of compliance Tequ_rement for 2 major program. ¥nown questioned costs
ar hosp specifically identified by the auditor. 1In evaluating the effect of

Q

Jjuestioned costs on the opinion om compliance, the auditor considers the best
estimate of total costs guestioned (likely guestioned costs), not just the
qunstﬁoned costs specifically identified (known questioned costs). The
auditor shall also report known guestioned costs when likely gquestioned costs
are greater than $10,000 for a type of compliance requirement for a major
program. In reporting guestioned costs, the auditor shell include information
To provide proper perspective for judging the prevalence and consequences of
the gusstioned costs.

{2) Known guestioned costs which are greater than $£10,000 for
a Federal program which is not audited 2s a mejor program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of gquestioned costs for a
Federal program which is not audited as a major program (e.g., .as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, thenm the auditor shall report this as an audit finding.

(5) The Circumstanﬁes concerning why the auditor's report on
compliance for major programs is other than an ungualified oplnlon unless
such circumstances are otherwise reported as audit findings in the schedule of"
findings and qunstloned costs for Federal awards.

(6) ¥nown fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
guestioned costs for Federal awards. This paragraph does not reqguire the
auditor to make an additional TepOftlnc when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting
reguirements of GAGAS.

(7} Instances where the results of audit follow-up procedures
disciosed that the summary schedule of prior audit findings prepared by the
auditee in accordanco with §  .315(b) materially misrepresents the status of
any prior audit finding.

(b} T Audit finding.detsil. 2udit findings shall be presented in
sufficient detail for the zuditee to D*apav= a corrective action planm and tzke
corrective action.end for Eederal agencies and pass-through entities to arrive
at a.mana gament decision. 'The follow _ng specific infcormation shall be
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Taderal agency, and nawme oi
infsrmation, such as the CFDA
avai.ablie, tne auditor shall
describe the Federal award.
(2) The griteria 2OY specific reguirement upon whizh the audit
find.ng l1s based, inciuding statutory, e ulatorv, or other citazion.

e

(3) The condition found, inc uding facts- that support the
deficiency identified in the audit finding.

{4) 1dentification of guestioned costs and how they were

(5} Information to provide proper perspective IOr judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance OI & systemic problem.. Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be guantified in terms of dollar value.

(6) The possible asgerted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity-in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

I

(7) Recommendations Lo prevent futures occurrences of the
deficiency identified in the audit finding.

¢ =)

(8) views of responsible officials of the audites when there
is disagreement with the audit findings, to the extent practical.

(c) Reference numbers. Each audit finding in the schedule of findings
and guestioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-uD.

§ .515 audit working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor's report (s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Faderal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
che audit finding for guidance prior to destruction of the working papers and

reports.

(b) Kecess to working Dapers . audit working papers shall be made
available upon rasguest to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion Of the audit, as part of a quality review, to rezolve audit
findings, or to carry out oversight responsibilities consistent with the
this part. Access to working papers includes the right of Federal
as is reasonable and necessary.

purposes of
agencies to obtain copies of working papers,
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L Step 1. (1]
programs, which shall be
&s Federsl programe with
erceeding rhe larger of:

(i) ¢500 000 Sr three percent (.02Z) of total Federal
awardes expended in the case of an auditee for which total Federal.awards _
expended zgual or exceed $300,000 but are less than or egual t $100 milliom.

(1i) $2 million or three-tenths of one percent (.003) of
total Fede“al awards expended in the case of an auditee for which total
Federal aYdS expended. exceed $100 mliilon but are less than or equaW to §i0
billiom -

{(iidi) $30 million. or 1E hundredths of one percent (.0015)

of total Federal awards expendsd in the case of an auditee for which rotal
Federal awards expsnded exceed $10 billion.

(2} Federzl programs not labesled Type & under paragraph (b) (1)
of this section shall be labeled Type B programs.

(3) The inclusion of large loan and lcan guarantees . (lcans)
should not result in the exclusion of other programs as Type 2 programs. When
a Federal program providing loans significantly affects the number or size of
Type L programs, the auditor shall consider this Federzal program as a Type A
program and exclude its values in detérmining other Type A programs.

{4¢) -+ For biennizl aud¢*s permitted under § .220, the
determination of Type Z and.Type B programc shall be based 1 upon the Federal
awards expended during the two-year pﬁrlod

(c) Step 2. (1) The auditor . shall identify Type & programs which are
low-risk. For a Type R program to be considered low-risk, it shall have been
zudited as a major program im at least one of the two most recent audit
periods {in the most recent- audit pEYlOd in the case of a biennial audit),
and, in thle most recent audit period, . it shall have had no audit findings
under § .510(a). However, the audluor may use judgment and: consider that
audit findings from questlonnd costs under § .510(a) (2) and §_-.-.510(a) (4)
fraud undeér § .510(a) (6), and audit follow-up up for the summary schedule of
prior aundit findings under -§.. .510(a ) (7) do not preclude the Type A program
from being low-risk. The. ‘auditor. shall consider: the critefia in § 525(c),
§ .5251(d) (1), §  .525¢(d) (2); and. & .525(d) (3); the restilts of audlt
follow-up; whetnEL any changes in- pe*sonnel or systems affecting a Type B
program have significantly increased.risk; and apply pro¥e551onal judgmen in
determining whether a Type A program is low-risk. ‘

(2) Notw1thstand1ng paragraph (c) { of this section, OMB may
approve a Federal awarding agency's reguest that a Tvpe & program at ‘certain
recipients may not be considesred low-risk. For example, it may be necessary
for & large Type A pregram Lo be audited as major each year at particular
recipients to allow the -Federzl agency to comply with the Government
Management Reform Act of 1994 (31 U.5.C. 3515). The Federzl agency shall
notify the recipient-‘and, -if known, the auditor at least 180 days prior to the
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(d; Step ~ne audi-or shall LdznTiiy Type 2 programs which ars
Sigh- risk using onzl judgment and the svizeria in §__ .525 However,
snoulid the audi : Option 2 undsr S:tep 4 iparagraph (e (2) (i) (B) of
-ris saction), i udi=ovy 18 not reguired o identily more high-risk Type 2
srograms than the number of low-risk Type A programs. BExcept Zor known
repor-able conditions :n internal contyoi OY ~ompliance problems 25 discussed
in § .525 (b) (1), 5___.525(b)(2), and §___.525(c)(l), a single criteria in
§  .525 would seldom cause a Type B program to ve considered high-risk.

(2} The auditor is not expected Lo perform risk assessments on
relazively small Federal programs. Therefore, the auditor is only reguired to
parfsrm risk assessments On Type B programs that axceed the larger of:

(i) .$100,000 or threes-tenths of one percent (.003) of

sotal Federal awards expended when the auditee has less chan or equal to 3100
millien in total Federal awards expended.

: (i) $300,000 or -hree-hundradths of one percent (.0003)
of total Federal awards expended when the auditee has more than 5100 million
in total PFederal awards expended.

(e) Step 4. At a minimum,- the auditor shall audiz all of the
following as major programs: -

(1) 21l Type 2 proé:ams, except the auditor may exclude any
Type B programs identified as low-risk under Step 2 (paragraph (¢) (1} of this
section) . :

12) (1) High-rigk Type B programs as identified under
either of the following two options: :

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this sectiom),
except this paragraph (e) (2) (1) (n) does not require the auditor to audit more
high-risk Type B programs than the: number of low-risk Type A programs
ijdentified as low-risk under Step 2.

(B) Option 2. One high-risk Type B program for
each Type A program identified as;gow-risk under Step 2.

(ii) When identifying which high-risk Type B programs to
audit as major under either optior 1 or 2 in paragraph (e) {2) (1) (&) or (B),
the auditor is encouraged to use 4n approach which provides an opportunity for
diffarent high-risk Type B programs to be audited as major over a period of

time.

. (3} cuch additional programs as may be necesgsary to compl;
with the percentage of coverage rule discussed in paragraph (£) of this
section. This paragraph (e) (3) may require the auditor to audit more programs

as major than the number of Type & programs.

(£) percentage of coverage rule. The auditor shall audit as major
programs Pederal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in § .530 for a jow-risk auditee, the avditor
need only audit as major programs rederal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total

Federal awards expended.

{g) Documentation of risk. The auditor shall document in the working
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ir. applyving .the xisk-bassed ag PPIo ach T programs shail be
presamed correct. Chal Feder ezs-through entities
shall ornly be foxr clearliy imprope* use in this parz. However,
Federa. agencies and pass-through enzi auditors guidance zsbou:
the risk of & particular Fedsrzl progr r zngil consider- ithis
guidance irn deleXmining major programs U compisted.

11} ‘Deviation from use of risk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type E programs plus any
Type B .programs &s NECESSsYY to meet the percentage oI coverage rule discussed
in paragraph (f) of this section. Under this option, the auditor would not be
raquired to perform the procedures discussed in paragraphs (c), (d), and (e)
of this section. -

(1) Z first-year audit is the first year the entity is audited
under this pa rt.or the first year of 3 change of auditors.
(z) To ensure that a frequent change of zuditors would not

preclude audit of high-risk Type E programs, this election for first-year
audite may not be used by an auditee more than once in every threse years.

§ .525 Criteria for Federai.prég;amlfiSk.
(a) Generzl. The auditor's determination should be based on an

overall evaluation of the risk of noncompliance occurrxing which could be
material to the Federzal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (c), and (d) of this
section, to identify risk in Federal programs. 2lso, as part of the risk
analysis, the auditor may wish to discuss a particular Federzl program with
auditee management and the Federal agency or pass-through entity.

{b) Current and prior audit experience. (i) Weaknesses in intermal
control over Fedsral programs would indicate higher risk. Consideration
should be given to the control enviromment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(1) 2 Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in & sing¥e operating unit {e.g., one college campus) or pervasive throughout
the entity. :

(i) When significant parts of a Federal program are
passed through to subrec;plen_u, a weak system for monitoring subrecipients
would indicaéte higher risk.

(iii) The extent tc which computer processing is used to

administzr Federal programs, as well as the compley;ty of that pToce sing,
should be considered by the auditor in assessing risk. New and redently
modified computer systems may also indicate risk
(2) Prior audit findings would indicate higher risk,
he gituations identified in the audit findings could have a
I8!

-a Federal program or have not been corracted.

() - Federal programs not recsntly audited as m&jor programs




may e

v ShHouT

H

wersicht exexcissd DY wrederal agsncies and pass-throuah entities .
3 t exercised by Federal agencies Or pass-through enzities couid
ndize For sxampie, recent MONiI-OYing OF o-her reviews periormed DY
an oversignt entity which disclosed no significant problams woulid indicate
iower X However, monitoring which disciosed significant probiems wou1d
indijcate higher risk

123 Federal agencies, with the concurrence oOf
identify Federal programs which are higher risk. OMB plans
idencificazion in the compliance supplement.
(d) Tnherent risk of the Federal program. (1) The nature of a

Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
~ontracts for goods and gervices. For example, rFederal programs that disburse
funds chrough chird party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
hwave a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its 1ife cycle at the
Federal agency may indicate rigsk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
fime-tested regulacions. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may incr=ase
risk.

(3) The phase of a Federal program in its 1ife cycle at the
auditee may indicate risk. For example, during the first and last yesrs that
an auditee participates in a Federal program, the risk may be higher due tO
start-up or closesout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Faderal awards

evpended.

§ .530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding tvwo years {or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with § .520:

(a) gingle audits were performed on an annual basis in accordance with
the provisions of this part. 2 non-rFederal entity that has biennial audits
doeg not qualify as a low-risk auditee, unless agreed to in advance by the
cognizant or oversight agericy for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of rederal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
gualification does not aifect the management of Federal awards and provide a

waiver.
(<) There were no deficiencies in internal control which were
identified as material weaknesses under the regquirements of GAGAS. However,

the cognizant or oversight agency for audit may judge that any identified
material wsaknesses do not affect the management of Federal awards and provide

a waiver.
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Health Information In Compliance With The Health Insurance Portability

And Accountability Act Of 1996 (HIPAA)

BUSINESS ASSOCIATE AGREEMENT
THIS BUSINESS ASSOCIATE AGREEMENT (*Agreement”) i is made and entered as of October 1
2008 by and between :DOH\UUZU,/\S Volusderr w/cc a_ W) waafﬁcolz
[corporation, partnership, "dbal, who¥e business address is:!_Z21 Suutn &F Fo0le
(hereinafter referred to as “Business Associate”),
and the CITY OF LONG BEACH, a municipal corporation (hereinafter referred to as “City” or
“Covered Entry”).

WHEREAS, the City has a Department of Health that provides a multitude of health care and
related services; and

WHEREAS, in the course of providing health care and related services the City obtains
protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides particular services
to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate, some of
which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and provide for the
security of protected health -information incompliance with the Health insurance Portability and
Accountability Act of 1996 (“HIPAA”) and regulations promulgated thereunder by the U.S. Department
of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section
164.504(e) of the Code of Federal Regulation.
NOW,

THEREFORE, in consideration of the mutual terms covenants, and conditions in this
Agreement the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same

meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code
of Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose protected health
information other than as permitted or required by the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate safeguards to prevent use of
disclosure of the protected health information

c. Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of protected health
information by Business Associate in violation of the requirements of this Agreement.

d. Reporting of disclosures. Business Associate agrees to report to Covered Entity any use or
disclosure of the protected health information not provided for by this Agreement of which it
becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any agent,
including a subcontractor, to whom it provides protected health information received from,
or created or received by Business Associate on behalf of Covered Entity agrees to the
same restrictions and conditions that apply through this Agreement to Business Associate
with respect to such information.

f. Availability of Information to City. Business Associate agrees to provide prompt access to
protected health information in a designated record set to Covered Entity or, as directed by
Covered Entity, to an individual upon Covered Entity’s request in order to meet the
requirements under 45 CFR § 164.524. '
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g.

i-

Amendment of Protected Health Information Business Associate agrees to promptly make
any amendment(s) to protected health information in a designated record set that the
Covered Entity directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices, Business Associate agrees to make internal practices, books and
records, including policies and procedures and protected health information, relating to the
use and disclosure of protected health information received from, or created or received by
Business Associate on behalf of, covered entity available to the Secretary of the U.S.
Department of Health and Human Services for purposes of the Secretary determining the
business Associate’s compliance with the privacy rule.

Reporting of Disclosures. Business Associate agrees to document such disclosures of
protected health information and information related to such disclosures as would be
required for the City to respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45 CFR § 164.528.
Availability of Information to Covered Entity. Business Associate agrees to promptly

- provide to covered Entity or an individual information collected in accordance with section

2(i) of this agreement, to permit Covered-Entity to respond to a request by an individual for
an accounting of disclosures of protected health information in accordance with 45 CFR
§164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, business Associate may use or disclose
protected health information to perform functions, activities, or services for, or on behalf of,
Covered Entity as specified in this Agreement, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and
procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a.

d.

Except as otherwise limited in this Agreement, Business Associate may use protected
health information for the proper management and administration of the business
Associate. '

Except as otherwise limited in this Agreement, Business Associate may disclose protected
health information for the proper management and administration of the Business
Associate, provided that disclosures are required by law, or Business Associate obtains
reasonable assurances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as required by law or for the purpose
for which it was disclosed to the person, and the person notifies the business associate of
any instances of which it is aware in which the confidentiality of the information has been
breached.

Except as otherwise limited in this Agreement, Business Associate may use protected

- health information to provide data aggregation services to covered entity as permitted by 42

CFR § 164.504(e)(2)(i)(B).
Business Associate may use protected health information to report violations of law to
appropriate federal and state authorities, consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered Entity shall notify
Business Associate of any limitations(s) in its notice of privacy practices of covered entity in
accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business
Associate’s use or disclosure of protected health information.

. Notification of Change or Revocation of Permission. Covered entity shall notify business

Associate of Any changes in, or revocation of permission by individual to use or disclose
protected health information to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
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c. Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered Entity has
agreed to in accordance with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health information.

PERMISSIBLE REQUEST BY COVERED ENTITY.

Covered Entity shall not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy Rule if done by

Covered Entity, except that this restriction is not intended and shall not be construed to limit

Business Associate’s capacity to use or disclose protected health information for the proper

management and administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for an expressly permitted under Section 3 (a), (b), and

(c) of this Agreement.

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon execution, and shall terminate
when all of the protected health information provided by Covered Entity to Business

~ Associate, or created or received by business Associate on behalf of Covered Entity, is
destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy protected
health information, protections are extended to such information, in accordance with the
termination provisions in this Section.

b. Termination for Cause. Upon Covered Entltys knowledge of a material breach by
Business Associate, Covered Entity shall either:

1. Provide and opportunity for Business Associate to cure the breach or end the violation and
terminate this Agreement if Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate has breached a material term
of this Agreement and cure is not possible; or

3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the

Secretary.
c. Effect of Termination.
1. Except as provided in paragraph (2) of the Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health
information received from covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected healith information
that is in the possession of subcontractors or agents of business Associate. Business
Associate shall retain no copies of the protected health information.

2. in the event that Business Associate determines that returning or destroying the
protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and fimit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as business Associate maintains
such protected health information.

ASSISTANCE INLITIGATION OR ADMINISTRATIVE PROCEDDINGS. -

Business Associate shall make itself and any subcontractors, employees, or agents assisting

Business Associate in the performance of its obligations under this Agreement with the

Covered Entity, available to Covered Entity, at no cost to Covered Entity to testify as witnesses

or otherwise, in the event of litigation administrative proceedings commenced against Covered

Entity, its directors, officers, or employees base on a claimed violation of HIPAA, the HIPAA

regulations or other laws relating to security or privacy, except where Business Associate or its

subcontractors, employees or ~agents are named as an adverse party.
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10.

11.

12.

13.

14.

MISCELLANEQUS
a. References. A reference in this Agreement to a section in the Privacy Rule means the
section as in effect or as amended.

- b. Amendment. The parties agree to take such action as in necessary to amend this

Agreement from time to time as is necessary for covered entity to comply with the
requirements of the Privacy Rule and the Health Insurance Portability and Accountability
Act of 1996. Amendments must be in writing and signed by the parties to the Agreement.
c. Survival. The respective rights and obligations or Business Associate under Section 6(c) of
the Agreement shall survive the termination of this Agreement.
d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity
to comply with the Privacy Rule.
LAW. This Agreement shall be governed by and construed pursuant to federal law and the
laws of the State of California (except those provisions of California law pertaining to conflicts
of laws). Business Associate shall comply with all laws, ordinances, rules and regulations of
all federal, state and local governmental authorities.
ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire
understanding between the parties and supersedes all other agreements, oral or written, with
respect to the subject matter herein.
INDEMITY. Business Associate shall protect, defend, indemnify and hold City, its officials,
employees, and agents (collectively in this Section referred to as “City”) harmless from and
against any and all claims, demands, causes or action, losses, damages, and liabilities,
whether or not reduced to judgment, which may be asserted against City arising from or
attributable to or caused directly or indirectly by Business Associate, Business Associate’s
employees, or agents in the performance of the duties under this Agreement or any alleged
negligent or intentional act, omission or misrepresentation by Business Associate, Business
Associate’s employees or agents, which act, omission or misrepresentation is connected in
any way with performance of the duties under this Agreement. If it is necessary for purposes
of resisting, adjusting, compromising, settling, or defending any claim, demand, cause of
action, loss, damage, or liability, or of enforcing this provision, for city to incur or to pay any
expense or cost, including attorney’s fees or court cost, Business Associate agrees to and
shall reimburse City within a reasonable time. Business Associate shall give City notice of any
claim, demand, cause or actions, loss, damage or liability within ten (10) calendar days.
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity shall
be resolved in favor of a meaning that complies and is consistent with HIPAA, HIPAA
Regulations and California law.
COSTS. |If there is any legal proceeding between the parties to enforce or interpret this
Agreement or to protect or establish any rights or remedies hereunder, the prevailing party
shall be entitled to its costs and expenses including reasonable attorney's fees and court
costs, including appeals.
NOTICES. Any notice or approval requ1red hereunder by either party shall be .in writing and
personally delivered or deposited in the U. S. Postal Service, first class, postage prepaid,
address to Business Associate at the address first stated herein, and to the City at 444 W,
Ocean Blvd., Ste. 1700, Long Beach, California 90802, Attention: Neighborhood Services
Bureau Manager, Community Development Department. Notice of change of address shall be
given in the same manner as stated herein for the other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made, whichever first
oCccurs.
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15.  WAIVER. The acceptance of any services or the payment of any money by City shall not
operate as a waiver of any provision of this Agreement, or of any right to damages or
indemnity stated in this Agreement. The waiver of any breach of this Agreement shall not
constitute a waiver of any other or subsequent breach of this Agreement.

16. CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7, 12, and 14 prior to termination or
expiration of this Agreement, sand shall not extinguish any warranties hereunder.

17. ADVERTISING. Business Associate shall not use the name of City, its officials or employees
in any advertising or solicitation for business, nor as a reference, without the prior approval of
the city Manager or designee. '

18. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties to benefit
themselves only and is not in any way intended or designed to or entered for the purpose of
creating any benefit or right for any person or entity of any kind that is not a party to this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed with all
of the formalities required by law as of the date first stated herein:

(Name of Business Associate)

3 Copyahrone Ibbiug Voluntesr s /w

(corpotation, partnership, indiVidual)

ﬁ/ﬁ—‘ 19 200% By (7 /Um

(person @H)‘/ allofuéd to bind organization)
Title: Exeruhve (el

, 20 By:

(person legally allowed to bind organization)

Title:

CITY OF LONG BEACH, a municipal corporation

' | - Assistant City Manager
% Z 2009 By: @,—_—2 g
E (} ity Manager or designee :
‘City”

N T
The foregoing Agreement is hereby approved as to form this /)-\ day of
» A i uqg , 20 0?’. .

ROBERT E, SHANNON,
City Attorngy or desi

By:

DeputyV ‘
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CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is providing the
certification as set out below:

1.

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or agency with which this

transaction originated may pursue available remedies, including suspension and/or
debarment.

The recipient of Federal assistance funds shall provide immediate written notice to the
person to which this agreement is entered, if any time the recipient of Federal Assistance
funds learns that its certification was erroneous, when submitted or has become erroneous
by reason of changed circumstance.

The terms “covered transaction”, “debarred”, “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” * primary covered transaction,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the
Definitions and Coverage sections of rules implementing Executive Order 12549.

The recipient of Federal assistance funds agrees by submitting this document that it shall

© not knowingly enter into any lower tier covered transaction with a person who is debarred,

suspended, declared ineligible, or voluntarily excluded from participation in this covered

transaction, unless authorized by the departmental or agency with which this transaction
originated.

. The recipient of Federal assistance funds further agrees by submitting this document that it

will include the clause titled “Certification Regarding Debarment, Suspension, Ineligibility -
and Voluntary Exclusion — Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

.~ A participant in a covered transaction may rely upon a certification of participant in a lower

tier covered ftransaction ‘that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous,.
A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may but is not required to, check the list of parties excluded
from procurement or non- procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this clause.
The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
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8. Except for transactions authorized under paragraph 4 of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
department or agency with which the transaction originated may pursue available
remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510 Participants’ Responsibilities require this certification:

1. The recipient of Federal assistance funds certifies that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or
~voluntarily excluded from partlc;lpatlon in this transaction by any Federal department or

agency.

2. Where the recipient of Federal assistance funds is unable to certify to any of the
statements in this certification, such participants shall attach an explanation to this
document.

Agreement Number: Contract Agency: %ﬂ,{ﬂb{ C V 4%/’)%(4/ %ﬁ/a’/
Name and Title of Authorized Representative: /KCC,UJ‘L(/L %7!’((/2/ CU/MZL/ W

C/WM)@ W Dec 15 W‘S/

Sighature : Date
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County code Chapter 2.160 (ordinance 93-0031),
retained by the Contractor, shall fully comply with the requirements as set forth in said County Code. The
contractor must also certify in writing that it is familiar with the Los Angeles County Code Chapter 2.160 and that
all persons acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s Lobbyist requirement shall
constitute a material breach of the contract upon which the City of Long Beach may immediately terminate this
contract and the contractor shall be liable for civil action.

- The Contractor is prohibited by the Department of Interior and Related Agencies Appropriations Act, known as the
Byrd Amendments, and the Housing and Urban Development Code of Federal Regulations 24 part 87, from using
federally appropriated funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, and office or attempting to influence an officer or employee of any agency, a
Member of Congress, and office or employee of Congress, any employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any federal grant, loan or cooperative agreement, and
any exiension, continuation, renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist Requirements and that all
persons and/or subcontractors acting on behalf of the Contractor will comply with the Lobbyist requirements.

Failure on the part of the contractor or persons/subcontractors acting on behalf of the Contractor to fully combply
with Federal Lobbyist Requirements shall be subject to civil penalties. The undersigned certifies, to the best of
his/her knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, loan or cooperative
agreement, and any extension, continuation, renewal, amendment or modification of said documents.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with the Federal
contfract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard
Form — LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by Section 1352 Title 31, U.S. Code. Any person who fails to file the required

certification shall be subject to a civil penalty of not less that $10,000 and not more that $100,000 for each
such failure.

Agreement Number: Contract Agency: f&tﬁ\,‘&)aﬂ S V//tﬂ%W %ﬁ/(f

Name and Title of Authorized Representative: [JMA',U - [: (C(,Lh/{/(/ {)WCC/Z/’
( /WM | \/g 19 o

Signature Date
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