
7 OF LOS ANGELES, a California nonprofit corporation ("Organization"), whose address is

8 100 W. Broadway, Suite 5010 Long Beach, California 90802, and the CITY OF LONG

9 BEACH, a municipal corporation (the "City").

10 WHEREAS, the City has received a grant from the U.S. Department of

11 Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
(;

1U :-..2
z ~u,~ 12 deals with the needs of the homeless; anda: .....c<t>o,g~<t>
~ "!.~ ~ 13 WHEREAS, Organization provides one or more of the following: transitional
<~(ijco~(»o- :t~~ 14 housing, permanent housing, human or social services to low-income and homeless
()~O()Wa:al
~ ~ lij.g 15 residents; and
~ff38&~ ~ ~ g 16 WHEREAS, as part of the 2013 Continuum of Care Program Grant
U.I~...J
~o ~ 17 Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

M

1

2

3

4

5

6

CONTRACT FOR CONTINUUM OF CARE

33562
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

"Contract") is made and entered into, in duplicate, as of July 17, 2014 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on August 13, 2013, by and between MENTAL HEALTH AMERICA

18 organizations that provide housing and supportive services to the homeless and the City

19 has selected Organization as a sub-recipient of grant funds; and

20 WHEREAS, the City Council has authorized the City Manager to enter into

21 a contract with Organization that provides the grant funding within a maximum amount

22 and program accountability by the City;

23 NOW, THEREFORE, in consideration of the terms and conditions

24 contained herein, the parties agree as follows:

25 Section 1. The above recitals are true and correct and the Grant

26 Agreement is incorporated herein by this reference. Organization shall comply fully with

27 the Grant Agreement.

28 III

1
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Section 2.

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "Compliance with Federal Regulations", Attachment "0"

entitled "Office of Management and Budget ("OMB") Circular A-110" as it may be

amended from time to time, Attachment "E" entitled "2 CFR Part 230 - Cost

Principles for Non-Profit Organizations (OMB Circular A-122), as it may be

amended from time to time, Attachment "F" entitled "OMB Circular A-133" as it

may be amended from time to time, Attachment "G" entitled "Health Information in

Compliance with the Health Insurance Portability and Accountability Act of 1996

(HIPAA) and the Health Information Technology for Economic and Clinical Health

Act (HITECH Act) Business Associate Agreement", Attachment "H" entitled

"Certification Regarding Debarment", and Attachment "I" entitled "Certification

Regarding Lobbying", all of which are attached hereto and incorporated by this

reference, and the City of Long Beach Grants Monitoring Guidelines, which have

been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations as noted in sources including but not limited to

HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,

Code of Federal Regulations, United States Codes, City of Long Beach Grants

Monitoring Guidelines, this Contract, the Grant Agreement, the Request for

Proposal ("RFP") and Organization's proposal in response to the RFP. In addition

to and without in any way limiting the foregoing, Organization shall comply with all

laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on July

2
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as

provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the

end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding and mainstream resources

available to continue the services identified in this Contract. Further, Organization

shall maintain cash reserves equivalent to three (3) months of funding necessary

to provide services under this Contract.

B. Total disbursements made to Organization under this Contract

by the City shall not exceed Three Hundred Seventy-One Thousand One Hundred

Eighty-Nine Dollars ($371,189) over the term of this Contract. Upon execution of

this Contract, the City shall disburse funds payable hereunder in due course of

payments following receipt from Organization of billing statements in a form

approved by the City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in

Attachment "B" for the categories, criteria and rates established in that

Attachment. Organization may, with the prior written approval of the Director of

the City's Department of Health and Human Services, or his designee, make

adjustments within and among the categories of expenditures in Attachment "B"

and modify the performance to be rendered hereunder stated in Attachment "A";

provided, however, that such adjustment(s) shall not cause the amount of the total

budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

3
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within the 15-day period may result in late payment from the City. Submission of

incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating

to that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of

funds.

F. Each calendar quarter Organization shall, no later than fifteen

(15) days after the end of each quarter, submit to the City copies of cancelled

checks and other documents supporting the charges and required matching funds

in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during the months of August

and September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice, backup documentation supporting administrative fees and APR

certified by one of Organization's officers or by its Executive Director. The City

reserves the right to refuse payment of any outstanding invoice if Organization

fails to submit a final invoice, or certified APR within thirty (30) days of the end of

the Operational Year.

I. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

4
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fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City

will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice

and certified APR within thirty (30) days after the end of the Operational Year may

result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice

pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by

the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
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under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate

Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt

of a written or oral request from a City representative, unless a longer period of

time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data

elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars

($500,000) or more in Federal funds in an Operational Year, then Organization

shall submit an audit report to the City in accordance with OMB Circular A-133 no

later than thirty (30) days after receipt of the audit report from Organization's

auditor or no later than nine (9) months after the end of the Operational Year,

whichever is earlier. If Organization spends less than Five Hundred Thousand

Dollars ($500,000) in Federal grant funds in an Operational Year, submission of

the audited financial statement is required.

Section 6.

6
ARW:bg A14·01692
L:lAppsIClyLaw32IWPDocsID028IP022100478765.doc



1
2
3
4
5
6
7
8
9
10
11

0(;j ».Q 12z~u.",,"a::•......c<D
0.9;::<0I-~""""i 13I- -<"I«~"E 0.- ro to~o>o_ Q)CJ) 14-Z::;«O::zooWa::CDI«c.c 15I-o..~g
u.(f.)UQ)
OWOCDw...J .•..•OJ 16Oa::CIIc_«~oU.I ...J
u.o«') 17o «')«')

18
19
20
21
22
23
24
25
26
27
28

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention

or treatment services through the project.

B. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are

consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, it officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and

reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,

disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action

shall include but not be limited to the following: employment, upgrading, demotion

or transfer; recruitment or recruitment advertising; layoff or termination; rates of

payor other forms of compensation; and selection for training, including

apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent

data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall

act as an independent contractor and not as an employee, representative, or

agent of the City. Organization's obligations to and authority from the City are

solely as prescribed in this Contract. Organization expressly warrants that it will

not, at any time, hold itself out or represent that Organization or any of its agents,

volunteers, subscribers, members, officers or employees are in any manner

officials, employees or agents of the City. Organization shall not have any

authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will

not withhold taxes of any kind from Organization's compensation, (b) the City will

not secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary

rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
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written consent of the City. Any attempted assignment or delegation shall be void, and

any assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the City, its

Boards, Commissions, and their officials, employees and agents (collectively in this

Section "City") against any and all liability, claims, demands, damage, causes of action,

proceedings, penalties, loss, costs, and expenses (including attorney's fees, court costs,

and expert and witness fees) (collectively "Claims" or individually "Claim") arising, directly

or indirectly, out of any negligent act or omission of Organization, its officers, employees,

agents, subcontractors or anyone under Organization's control (collectively "Indemnitor"),

breach of this Contract by Organization, misrepresentation or willful misconduct by

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers'

compensation. Independent of the duty to indemnify and as a free-standing duty on the

part of Organization, Organization shall defend the City and shall continue such defense

until the Claim is resolved, whether by settlement, judgment or otherwise. Organization

shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify

Organization of any Claim, shall tender the defense of the Claim to Organization, and

shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from

grant funds allocated to Organization if itemized on Attachment "B") for the

duration of this Contract the following insurance and bond against claims for

injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
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than One Million Dollars ($1,000,000) per occurrence and Two Million

Dollars ($2,000,000) general aggregate. Such coverage shall include but

not be limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commission" and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in

an amount not less than Five Hundred Thousand Dollars ($500,000)

combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization

hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to

safeguard the proper handling of funds by employees, agents or

representatives of Organization who sign as the maker of checks or drafts

or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage
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for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The

City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as

they would have been protected had the policy or policies not contained retention

or deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to

any other insurance or self-insurance maintained by the City. Organization shall

notify the City in writing within five (5) days after any insurance required herein has

been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

28 endorsements for approval as to sufficiency and form. The certificate and
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endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,

Organization, shall, within thirty (30) days prior to expiration of this insurance,

furnish to the City certificates of insurance and endorsements evidencing renewal

of the insurance. The City reserves the right to require complete certified copies of

all policies of Organization and Organization's contractors and subcontractors, at

any time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her

designee. Not more frequently than once a year, the City's Risk Manager or

his/her designee may require that Organization, Organization's contractors and

subcontractors change the amount, scope or types of coverages if, in his or her

sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be

construed or deemed as a limitation on liability relating to Organization's

performance or as full performance of or compliance with the indemnification

provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used,

then the building must be maintained as a shelter for or provide supportive

services to homeless individuals for not less than ten (10) years nor more than

fifteen (15) years according to a written determination delivered to Organization by

the City, and such determination shall state when the applicable period of time

shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
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funds will be used for supportive services, assessment and/or homeless

prevention services shall be maintained as a shelter or provider of programs for

homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 11.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a

religious or denominational institution or organization or an organization

operated for religious purposes that is supervised or controlled by or in

connection with a religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will

not limit such services or give preference to persons on the basis of

religion;

13
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(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of

services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or

in which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and

expression of its religious beliefs, provided that it does not use direct HUD

funds to support any inherently religious activities, such as worship,

religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority

over its internal governance, and it may retain religious terms in its

organization's name, select its board members on a religious basis, and

include religious references in its organization's mission statements and

other governing documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is

used for both eligible and inherently religious activities, HUD funds may not

exceed the cost of those portions of the acquisition, construction, or

rehabilitation that are attributable to eligible activities in accordance with the

cost accounting requirements applicable to HUD funds herein. Sanctuaries,

chapels, or other rooms that a HUD funded religious congregation uses as

its principal place of worship, however, are ineligible for HUD funded

improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to

government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or

families with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

15
ARW:bg A14-01692
L:lAppsIClyLaw32IWPDocsID028IP022100478765.doc



1

2

3

4

5

6

7

8

9

10

11L-
°fu >..2

12z~I..L.'<t
O::L-.c(OoO~(O~~,--;t 13>'"E 0«:!:(IlCXl
~u>o _ Q) OJ 14-Z"3«USZOUWo::CO:r: « c:s: 15I-a..mg
I..L.U)UQ)
Owocow...J.•...Cl 16UO::Ulc:
-«~o1..L.:r: ...Jl..L.uC') 17o C')C')

18

19

20

21

22

23

Section 14. The City shall facilitate the submission of all reports required

by HUD based on information submitted by Organization to the City. The City shall act

as the primary contact for Organization to HUD for services provided under this Contract.

Th City shall facilitate directly to HUD the submission of any information related to all

24 fin ncial and programmatic matters in this Contract, including but not limited to

25 bursements of grant funds, requests for changes to Organization's budget, requests

26 for changes to Organization's application for grant funds and requests for changes to

27

28

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "I".

treatment, counseling, supervision and other services essential for

achieving independent living; and

(2) Other Federal, State, and local private assistance

available for such individuals, including mainstream resources.

I. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 11

of this Contract and such other requirements as from time to time may be

promulgated by HUD.

J. Organization shall execute a Certification Regarding

Debarment in the form shown on Attachment "H".

Section 13. Organization certifies that it has established a Drug-Free

Avyareness Program in compliance with Government Code Section 8355, that it has

giJen a copy of said Program to each employee who performs services hereunder, that

co pliance with the Program is a condition of employment, and that it has published a

st tement notifying employees that unlawful manufacture, distribution, dispensation,

po session or use of a controlled substance is prohibited and action will be taken for

orranization,s Technical Submission.

Section 15. All notices given

16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return

receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice

shall be deemed given on the date personal delivery is made or the date shown on the

return receipt, whichever is earlier. Notice of change of address shall be given in the

same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either

party terminates this Contract, all funds held by Organization under this Contract which

have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this

Contract.

Section 20. The acceptance of any service or payment of any money by

the City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

17
ARW:bg A14·01692
L:lAppsIClyLaw32IWPDocsID028IP022100478765.doc



1
2
3
4
5
6
7
8
9
10
11l...

0GJ >..2 12z~Ll."<t
0::: •.... .<::<0
oo~<o
~~"--<f 13-N

>'"E 0«:t::cucx:>
~o>o_ Q)0) 14-Z:;«
Oszoow 0::: co _
I«c.<:: 15f-a..m~
Ll.U)UQ)Owocow...J+' OJ 16OO:::UlC
-«~oLl.I ...J
Ll.OC') 17o C')C')

18
19
20
21
22
23
24
25
26
27
28

and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit
cor tion

------:jh~,L...-,/;,L-j I 2014 By

__________ ,2014 By _
Name-------------Title _

"Organization"

CITY O~ LONG BEA~~d !ft~nj9&ahager
corporation ASS s n y

-"=-"'~-F-"::""::::"'---'--""""'-----""'--"--'--=-----' 2014 B/~lfci)/7L/~(/le+c "'
1./ \ E~.M¥rMYlIlm@e"NT

TO SECTION :'\01 OF
"City" THE CITY CHAFlTER.

This Contract is approved as to form on ~ i5 '2014.

By -+:f-J-L.IH---f\/\!W-----------
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City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work
Chronic Homeless

Agency: Mental Health America of Los Angeles Program name: Housing

HUD Grant: CA0643U9D061306 CLB Contract: PENDING

Program Objective: The Chronic Homeless Housing (CHH) is a scattered site permanent housing
program for 24 persons with disabilities combining permanent housing and supportive services for
people who have mental illness and meet HUD's definition of "chronic homeless". Its purpose is to help
these individuals who meet HUD's qualifications for disability and chronic homelessness obtain and
remain in stable housing. By continually building on the long-standing, evidence-based practices of
Integrated Services andHouslnq First-type models, this project uses a scattered-site approach to help
each participant locate, apply for and move into their apartment. To help eligible persons remain
successfully housed in that apartment, supportive services focus a wide array of recovery tools and
strategies for successful living. It places an emphasis on recovery-based domains such as permanent
housing, financial stability, employment, education, community living and personal wellness. To
incorporate high-support qualities of service into a scattered-site approach, the project includes both on-
site (in the individual's unit) and community-based supportive services in the form of outreach, intensive
case management and mental health services, in addition to the full-time support of a Housing
Manager. Depending on the needs of the individual, services range from structured, intensive
interventions to individualized support for independent living.
As a client-centered program, CHH delivers services based on the individual's goals in each area,
respecting the client as an equal partner in service. It adheres to a "whatever it takes" approach by
choice. Through a "high-support, no-fail" philosophy of service delivery, case management and
integrated services emphasize skill development, community integration, community living, self-
discovery, self-help, self-advocacy and personal growth and development as powerful tools to promote
successful, stable living, recovery, well ness and personal resiliency.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement activities and link participants to the
broader base of CoC programs and services. The agency will participate in the Long Beach CoC
Centralized and Coordinated Assessment System through the Multi-Service Center which 'coordinates
intake, assessment, and provision of referral services. The agency will conduct an annual evaluation 0

all program participants and determine the need for ongoing housing subsidies and/or supportive
services to help participants achieve greater levels of independence and to re-integrate into thei
community.

Outcomes/Performance Measures

Universe # Taraet # Tarqet %
Persons remaining in permanent housing as

1
of the end of the operating year or exiting to

24 19 79%
permanent housing (subsidized or
unsubsidzed) during the operating year.
Persons age 18 and older who maintained or

2
increased their total income (from all sources)

24 16 67%
as of the end of the operating year or program
exit.

The % of persons (adults and children) who
remained in the permanent housing program

3 (subsidized or unsubsidized) for 181 days (6- 24 18 75%
months) or longer as of the end of the
operating year.

Note: Universe number reflects project participant chart PIT lvp
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Dooket No. FA-5476-I-01]

AIN 2606-AC29

Homeless Emergency Assistance and
Rapid Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTHAct),
enacted into law on May 20, 2009,
.consolidates three of the separate
homeless assistance programs
administered by HUDunder the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTHAct also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on

regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO)program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY)2012 funding for HUDcan more
quickly be disbursed, consistent with
the HEARTHAct requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date:August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel,451 7th
Street SW.,Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.tegulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments ellows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to .
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.
Note: To receive consideration as public

comments, comments must be submitted
through one of the two methods speolfied
above. Again, all submissions must refer to
the docket number and title of the rule.
No Facsimile Comments. Facsimile

(FAX)comments are not acceptable.
Public Inspection of Public

Comments. All properly submitted
comments and communications
subinitted to HUDwill be available for
public inspection and copying botwoen
8 a.m, and 5 p.m. weekdays at the above
address. Due to security measures at the
HUDHeadquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTYby calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTYby calling the
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Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of and Legal Authority for This
Interim Rule
This interim rule implements the

Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTHAct). Section 1504 of
the HEARTHAct directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goel of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,
The HEARTHAct streamlines HUD's

homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTHAct Intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUDwill implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.
Summary of Major Provisions
The major provisions of this

rulemaklng relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD.These provisions are
summarized below.

1. GeneralProvisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Cars," "applicant," and
"collaborative applicant." A
"Continuum of Care" is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. Tbese
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has' identified through its
planning responsibilities. A
"Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.
. 2. Establishing and Operating a

Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(S) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment ofthe needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

S. Applioation and Grant Award
Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considored eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding 4gency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availabHlty of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homalessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matchedwith no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
tlmelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are .
selected for Continuum of Care funds ..
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.

Benefits and Costs
This interim rule is intended to help

respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through Its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (l.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness oftheir projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessnoss.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability



established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 201,1, HUD
continued the process to Implement the
HEARTHAct, with the publication of
the proposed rule titled "Homeless
Management Information Systems
Requirements" (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTHAct.
This rule establishes the regulatory

framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995. A Continuum ofCare is designed
lo address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs-physical, economic, and social.
The HEARTHAct not only codified in

law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation ofthe
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out, '
this congressional intent.
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.
I. Backgromtd-HEARTH Act
On May 20, 2009, the President

signed into law "An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTHAct
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUDin
1995. The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.
. HUDcommenced the process to
implement the HEARTHAct with
rulemaking that focused on the
definition of "homeless." HUD
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5,2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability." In addition, the Defining
Homeless rule included recordkeeping
requirements related to the "homeless"
definition. On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule
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families experiencing homelessness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of "developmental
disability," "homeless," "homeless
individual," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5,2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of "at risk of homelessness"
established by the December 5,2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.
HUD received valuable public

comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part ofthe
Emergency Solutions Grants program
rule. Commentors raised concerns with
the meaning of the phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "ohronloally
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are famlliar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions.

Applicant is defined to mean 'an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the "applicant")
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system.

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on'
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.
HUD highlights that its definition of

collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Contlnuums of Care
are not required to bo legal entities, but
HUD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
a~e defined to mean the group that is
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organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
'homeless providers, victim service .
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, soolal service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum.
These organizations carry out the

responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homalessness prevention activities

, across the geographic area.
Consequently, HUD is maintaining the
Continuum or Care terminology, and tho
rule provides for the duties and
responsibilities of a collaborat'lve
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designatedas a high-
performing community by HUD. Section
424 of the MCKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution ofthe term "Continuum of
Care" for "collaborative applicant," the
definition of "high-performing
community" in thisintorim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in §578.65 of this interim



fewer persons, and provido low-demand
services and referrals for the residents.

Subreolpient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
"subrecipient" Is consistent with the
definition of "project sponsor" found in
section 40'1ofthe McKinney-Vento Act,
but dOBSnot track the statutory
language. To be consistent with the
Emergenoy Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD Is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of "transitional housing" in
section 401 of the McKinney-Vento Act,
as follows: "The term 'transitional
housing' means housing, the purpose of
which is to faoilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Seoretary determines necessary."
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This dlstinotion is
necessitated by tho McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which BUD
awards a grant. HUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 ofthe McKinney-Vento Act.
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTHAct is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder. contributor, or
individual; (B) that has a voluntary
board; (Cl that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practioes nondiscrimination In the
provision of assistance.''' In HUD's
regulatory definition of "private
nonprofit organization," HUDclarifies
that the organization's accounting
system must be functioning and
operated In acoordance with generally
accepted acoounting principles. HUD
has included this language to make
certain that acoountingaystsms are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, suoh as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 4<)1of the
MoKlnney-Vento Act, but does not track
the statutory language. HUD'srregulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing."
Additionally, in the regulatory .
definition of"permanent housing,"
BUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program partioipants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements ai:econsistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Projeot is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource, In HUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUDhas clarified that it is a group of
one or more of these eligible costs that
are identified as.a project in an
application to HUD for Continuum of
Care funds.

Reoipient Is defined to mean an
applicant that signs a grant agreement
with BUD.HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
Section 424 of the McKinney.Vento Act
defines "recipient" as "an eligible entity
who-CAl submits an application for a
grant under section 422 that is approved
by the Seoretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i)serves as a project
sponsor for the projeots; or (il) awards
the funds to project sponsors to carry
out the projects." All o~the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (Cl is covered in the
sections of the rule dealing with what a
reoipient can do with grant funds. .

Safe haven Is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTHAct. Although no longer used
in statute, HUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspeoified period, have an
overnight capacity limited to 25 or
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HUDfocuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.
,As discussed earher in the preamble,

HUD's interim rule provides for the
duties and functions ofthe collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but Is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act.
Subpart B of the interim rule ,

identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier In this preamble, this
body is responsible for carrying out the
duties Identified in this Interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where thOBOorganizations
are located within the geographic area
.sarved by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date ofthe
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.
HUD is considering four additional

characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms: include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG)recipient's agency
located within the Continuum's
geographic area. HUr>is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESGrecipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUDj therefore, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipierits can
be Involved In the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care.The interim rule establishes three
major duties for which the Continuum
of Care is rosponsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.
This section of the interim rule

establishes requirements within these
three major duties.

Operating the Continuum of Care.The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is
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inclusive and fair. Hun has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
MCKinney-VentoAct require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at-the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Contlnuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN)to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.
One of the duties established in this

interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistanco and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each Individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.
Therefore, HODbas required, through

this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones. While the common thread
between typical models is the use of a



when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across tho
geographic area and assist Continuums
of Care and 'their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 578.7(a)(9) ofthis interim
rule .'

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney·Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continuum of Careplanning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Careprogrem
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum ofCare
System.
HUDhas determined. that since the

Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements baing
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).
While these planning duties are not

.explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTHAct, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals imd
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"no.wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so.that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care: or in larger goographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUDintends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.
HOD recognizes that imposing a

requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUDwishes specifically to
address are the risks facing individuals
and families fleeing damestic violence,
dating violence, sexual assault, and
stalking. In developing tho baseline
roquirements for a centralized or .
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service praviders should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific pollcy on how its particular
system will address the needs of .
individuals and families who are
fleeing, or attempting to.flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are socking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking: a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim. service providers with
centralized assessment teams.
HUD invites suggestions for ensuring

that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resaurces
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUDasks
commenters to specifically address are:
What barriers to.accessing housing/
services might a oentrallzed or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to.ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-spansored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?
In addition to comments addressing

the needs of victims of domestio
violence, dating violence, sexual
assault, and stalking, HUD invitos
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUDspecifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.
Another duty set forth in this part, Is

the requirement to establish and
consistently follow written standards
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ooordinated and clear planning prooess, designated for funding. The applicant. For-profit entities are not
which involves the creation of the collaborative applicant will always be eligible to apply for grants or to be
Continuum of Care and the duties the the only applicant that can apply for subrecipients of grant funds.
Continuum of Carowill have to fulfill. Continuum of Care planning costs. In Section 401(10) of the McKinney·
Other planning duties for Contlnuums the case that there is one application for Vento Act identifies that collaborative

established in this section of the interim projects, the recipient of the funds is applioants may be legal entities, and a
rule are planning for and conducting at required to have signed agreements with legal entity may include a consortium of
least a biennial-point-in-time count of its subreolplents as Bet forth in instrumentalities of a State.or local
homeless persons within the geographic §578.23(c), and is required to monitor government that has constituted itself as
area, conducting an annual gaps and sanction subrecipients I~ an entity. HOD has not included a
analysis ofthe homeless needs and complianoe with §578.107. consortium in the list of ellgfbls
servioes available within the geographic Whether the Continuum of Care applicants. As noted earlier in this
area, providing information necessary to submits the application or designates an preamble, a Continuum of Care is
complete the Consolidated Plan(s) eligible applicant to submit the defined to mean a group that is
within the goographlc area, and application for funding, the Continuum composed of representatives of
consulting with State and local of Caro retains all of its duties. organizations across the entire
government Emergenoy Solutions Unified Funding Agencies, To be geographic area claimed by the
Grants program recipients within the designated as the Unified Funding Continuum of Care. A Continuum is
Continuum of Care on the plan for Agency (UFA) for the Continuum of able to oombino more than one
allooatlng Emergency Solutions Grants Care, the Continuum must select the metropolitan oity or oounty into the
program funds and reporting on and collaborative applioant to apply 'toHOD geographic area that the Continuum
evaluating the performance of to be designated as the UFA for tho represents. In essencs.ithe Continuum of
Emergency Solutions Grants program Continuum. The interim rule- establishes Care acts as a consortium, and it is
recipients and subreoipients. tho criteria H~ will use when therefore HUD's position that the

Preparing an applicoiion for funds. A determining whether to designate the inclusion of consortiums in the interim
major function of tho Continuum of Care collaborative applicant as a UFA. These rule would be redundant.
is preparing and overseeing an standards were developed to ensure that Determining the Continuum's
application for funds under this part. collaborative applicants have the maximum award amount. The total
This seotion of the Interim rule capacity to manage the grant and carry amount for which a Continuum of Care
establishes the duties of the Continuum out the duties in 578.11(b), and are is eligible to apply and be awarded is
of Care related to the preparation of the desoribed below. determined through a four-step process,
application, This section of the Interim The duties of the UFA established in inoluding the following factors: A
rule establishes that the Continuum is §578.11 are consistent with the duties Continuum's PPRN amount: renewal
responsiblo for designing, operating, set forth in section 402(g) ofthe Act. demand; any additional increases in
and following a oollaborative process for Even if the Continuum designates a amounts for leasing, rental assistance,
the development of applications, as well UFA to subrriit the application for and operating costs based on Fair
as approving the submission of funding, the Continuum of Care retains Market Rents (FMRs)jplanning and
applications, in response to a NOFA all of its duties. UFA cost funds; and the amounts
published by HOD. Remedial actions. Seotion 402(0)of available for bonus dollars.
The Continuum must also establish the McKinney-Vento Aot gives HODthe Using the formula that will be

priorities for funding projects within tho authority to ensure the fair distribution disoussed below, HOD will first
geographic area and determine the of grant amounts for this program, suoh detormine a Continuum of Care's PPRN
number of applications being submitted as designating another body as a amount, as authorized under asctlon
for funding. As previously noted in this oollaboratlve applicant, replacing the 427(b)(Z)(B)of the McKinney-Vento Act.
preamble, since the Continuum of Care Continuum of Care for the geographio This amount is the sum of the PPRN
might not be a legal ontity, and therefore area, or permitting other eligible entities amounts for each metropolitan city,
may not be able to enter into a to apply direotly for grants. Section urban county, non-urban county, and
contraotual agreement with HOD, the 578.13 of this interim rule addresses the insular area claimed by the Continuum
Continuum must select one or more remedial aotions that may be taken. of Care as part of its geographic area,
eligible applicants to submit an excluding any counties applying for, or
application for funding to HOD on its Overview of the Application and Grant receiving funds under the Rural
behalf. If the Continuum of Care is an Award Process (Subpart C) Housing Stability Assistance program,
eligible applioant, the Continuum of Eligible applicants, Under this interim tho regulations for which will be
Care may submit an application. If the rule, eligible applicants consist of established in 24 CFR part 579. The
Continuum selects more than one nonprofit organizations, State and looal PPRN for each of these areas is based
application, the Continuum must select governments, and instrumentalities of upon the "need formula" under
one eligible applicant to be the looal governments. An eligible applicant §579,17(a)(2) and (3). Under the
oollaborative applicant. That applicant must have been designated by the MoKinney-Vento Act, HUD is required
will oolleot and oomblne the required Continuum of Care to submit an to publish, by regulation, the formula
application information from all of tho application for grant funds under this used to establish grant amounts. The
other eligible applicants and for all part. The Continuum's designation must need formula undor §579.17(a)(2) and
projects within tho geographic area that state whether the Continuum is (3) satisfies this requirement, and HOD
the Continuum has designated. If only designating more than one applicant to specifically seeks comment on this
one application is submitted by the apply for funds, and if it is, whioh . formula. HUDwill announce the PPRN
collaborative applicant, the applicant is being designated the amounts prior to the publication of the
collaborative applicant will collect and collaborative applicant, A Continuum of NOFA on its Web site.
combine the required applloatlon Care that is designating only ono To establish the amount on which tho
information from all projects within the applioant for funds must dosignate that neod formula is run, HUD will deduct
geographic area that tho Continuum has applioant to be the collaborative an amount, which will be published in
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the NOFA and award funds to recipients
through a national competition based on
selection oriteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included In the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension. '

The interim rule requires that site
control be established by each recipient '
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects nol
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-'
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
lime frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422{d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD's
environmental regulations in 24.CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HOD, and
carry out mitigating measures required
by HUD. The recipient, Its project
partners, and its project partner's
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval ofthe property agreements.

Exeouting grant ogrsements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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the NOF A, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities arid UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's.PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have nol been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto RIco.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing 'the reduction of
funds proportionally across, all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.

Specific request for oomment. HOD
specifically requests comment on the
method established In §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal In
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to ronew all projects
nationwide for at least one year.

The second step in determining a
Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to tho FMRs in
the geographic area.

Third, HUD will determine the
Continuum of Care's Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care.

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR.;
and the availability of any bonus
funding during the competition.

Applioation process, Each fiscal year,
HUD will issue a NOF A. All
applications, including applications for
grant funds, and requests for
designation as a UJi'A or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application fQr funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U,S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awal'ding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in

ATTACHMENT •••••••'? .
. \0 e . 1\.:1 GPAGE __•••••..._.OF •..•:r...._.PA ES



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45431
will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUDmay enter into
one grant agreement with that recipient
for new awards, If any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA,HUDwill enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.
HUD requires the recipient to enter

into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUDhas provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUDmay fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUDwants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.
HUDmay renew projects that were

submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
ofthe McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HOD deems appropriate.

Annual Performanoe Report. The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUDAnnual Performance
Report (APR)within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUDprovides an exception. The
recipient's submission of the APR helps
HUDreview whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APRas a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.
Under section 422(g) ofthe

McKinney-Vento Act, if more than one
collaboratlvs applicant submits an
application covering the same
geographic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD's use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUDwill award funds to the
Continuum afplicant(s) whose
applioationls has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal HUD's decision to
fund the competing Continuum of Care,
the appllcant(s) from the lowor-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUDmay require within 45 days of the ,
date of HUD's announcement of award.
If an applicant has had a certification

of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUDhas
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.
Section 422(h) of the McKinney-Vento

Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act. The interim
rule olarifies that a solo applicant must
submit its application to HUDby the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish anappeal
process for organizations that attempted
to participate in the Continuum of
Care's process and believe they were
denied the right to reasonable
participation, as reviewed In the context
of the local Continuum's process. An
organization may submit a Bolo
application to HUD and appeal the
Continuum's decision not to include it
in the Continuum's application. IfHun
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUDmay
award the grant to that solo applicant
and may direct the Continuum to lake
remedial steps to ensure reasonable
participation in the future. HUDmay
also reduce the award to the
Continuum's applicant(s).
Section 422(h)(1) of the McKinney-

Vento Act requires that "HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application."
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUDawarded, may appeal



homelesaneas prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
andlor medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family frombecoming homeless.

Planning activities. Under this interim
rule, HUDlists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUDwill allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HOD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic areals), Under section
423 ofthe McKinney·Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.
HUD is defining "of the total funds

made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC)balance: (1)Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding AgenOJ' Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoC,HUD
will allow no more than 3 percent ofthe
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less. to be used for UFA costs. This
amount is in addition to the amount
made available for CoCplanning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subreclpient funded by
a grant received through the Continuum
of Care program. The funds made
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by filing a written appeal within 45 days
of the date OfHUD's announcement of
the award. HUDwill notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal,
Program Components and Eligible Costs
(Subpart D)
Program components. The interim

rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.
The interim rule sets forth the costs

eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.
Consistent with the definition of

permanent housing in section 401 of the
McKinney·Vento Act and §578.3 of this
interim rule, the permanent housing
component is oomniunlty-based housing
withoul a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH)and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.
Although the McKinney-Vento Act

authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUDhas

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUDhas imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA)and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HOD programs, such as
Section 8 and HOME,provide housing
without supportive services to low-
income individuals and families. .
With respect to rapid rehousing, the

interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term,or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specifio request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management. ..
The interim rule provides that the

HMIS component is for funds that are
used by HMlS Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.
As set forth in Section 424(c) of the

McKinney-Veto Act, Continuum of Care
funds may be,used only for the
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.
Leasing. Under this interim rule, grant

funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney-Vento
Act.
The interim rule provides that leasing

funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organizaUon(s), any other related
organization(s), or organizations that are
members of a partnership where the '
partnership owns the structure, unless
Hun authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with Hun's regulations in
24 CFR5.609 and 24 CFR5.611(a).
However, tho interim rule clarifies that
projects may not charge program fees.
Rental assistance. Under this interim

rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent: medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.
As noted in the above discussion of

rental housing available for funding
under the Continuum of Care pro~ram,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Careboundaries. HDD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant ifrental assistance Is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.
Under this interim rule, the only

exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
Imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.
In the interim rule, HUD has clarified

that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or
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family member of the perpetrator of the
violence. Hun requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence', dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance) a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
amails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of

domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographlc
area required by the provider to
coordinate service delivery. Moving
program participants outside ofthe
geographic area where providers can
coordinato service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and
are receiving, appropriate supportive



presented In a narrative form or other
format prescribed by HUD.
Continuums must use the HMIS to

demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of '
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless, families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.
The McKinney-Vento Act requires

that HUDset forth standards for
preventing homelessnees among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one ofwhich
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71. ,
The final standard that the

Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HODhas defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD.This
type of standard would be entirely
reliant upon self-reporting.
Additionally, individuals and families
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
ostablished these provisions to provide
an exception and to address the
challenges that are associated with such
amove.
Based on HUD's experience in

administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the reclplentmay use
grant funds, in an amount not to exceed
one month's rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HlV)1
Acquired Immune Deficiency Syndrome
(AIDS)(HIV/AIDS);and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.
The definition of "supportive

services" in section 401(27) of the
McKinney-VentoAct includes the
provision of mental health services,
trauma counseling, and victim services.
HUDhas determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUDhas determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)Circulars A-87 and A-122, as
applicable. OMBCircular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local, and
Indian Tribal Governments." OMB
Circular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit '
Organizations. "

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)
Section 424 of the McKinney-Vento

Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUDmay
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUDWeb site (www.hud.gov) for
public comments. In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMISand whicb
standards will be measured through
reliable data from other sources and
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have the right to decline having their
data entered Into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard, '
and HUD defines 'the calculation in the '
HMIS rule; therefore, the measurement
will be consistent between Continuums,

Continuums must use reliable data
from other sources and presented Ina
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424{d){4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and Included each
homeless individual or family who
sought homeless assistance services In
the data system used by that community
for' determining compllanoe. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide oonsistency
of measurement since most of RUD's
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined "actively
encourage" within this standard as a
comprehensive outreach plan, Inoluding
speoiflc steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community," will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistont
measurement across Continuums.

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and usod Continuum
funds for activities described under
§578.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 ofthe
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made, The designation will be for
a period of one year;

Eligible aativiiiee. Recipients and
subreolpients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessnass as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effeotive at stabilizing
individuals and families In their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Reclpients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergenoy Solutions Grants
program rule.

Program Requirements (Subpart F)
All rooipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. '

Matchtng, The HEARTH Act allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the matoh on a
Continuum-wide basis.

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants. The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84.23 and In 24
CFR 85.24 applies to administration
funds, as well as Continuum of Care
planning costs and UFA's financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subreoipients
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in HPCs may use match on eligible
activities described under § 578.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive servioes on an
ongoing basis, have residential
supervision, and provide for
participation of homeless Individuals as
required under section 426{g) of the
MoKinney-Vento Act.

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program particlpant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed In
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
Inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary.

Under Section 578.75, General
Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subreolpients
may require program participants to
take part in supportive servioes so long
as they are not disability-related
services, provided through the projeot as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health servioes,
outpatient health servioes, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. .

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
reoipients and subrscipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment



services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or prosolytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the nbjactlon, refer the
beneficiary to an alternative provider.
Executive Order 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMBto issue guidance to agencies on
uniform Implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt."
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD's existing falth-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
Finally, the interim rule clarifies that

in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or institutionalization.
Displaoement, relocation, and

acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section ofthe
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.
Timeliness standards. Recipients

must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUDis
providing these requirements to assist
communities In meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.
Limitation on use offunds. Recipients

of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for BUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUp
programs. (See, for example, 24 CFR
574.300(c), 24 CFR582.115(c), and 24
CFR583.150(b).) . .
HUD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for falth-based
and community organizations.
Executive Order 13279was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obarna on
November 17,2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).
ExecutiveOrder 13559 expands on

the equal partiolpation principles
.provlded in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation offaith-based·
organizations in federally funded
activities and that Is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully In social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
"referral" provision of the Executive
Order is one that HUDbelieves it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUDis requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of §578.013.

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit. .

Termination of assistance. The
interim rule provides thal a recipient
may terminate assistance to a .
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUDhas determined that a.partici pant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
PlUBCare program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 5·78.93,addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title IT of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subreclpients may
exclusively serve a particular
subpopulaUon in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that HUD-funded
programs oractivities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities.

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances where recipionts or
subrecipients may limit admission or
provido a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, §578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section 578.93(b)(3) states that
housing may be limited to families with
children.
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Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration ofthe housing make it
appropriate for the housing to be limited
to one sex.

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons.

HOD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Sectlon
578.93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation. .

Section 578.93(lj)(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better ,
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains thn
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general
principles are offered to help clarify this



of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and .
brochures; person-to-person exchanges;
and training and related costs.
Therefore, as needed, HUD may

advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
reoordkeeping requirements to provide
sufficient notice and clarify the -
documentation that HUD requires for
assessing compliance with the program
requirements. The reoordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seekingfurther comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011; Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations.
Included along with these changes are

new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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section, a change in the factual scenario
may change the analysis.
One clarifying example is as follows.

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or subreoipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided;
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.
By comparison, §578.93(b)(6)

addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the prograrn may limit
eligibility for the project to persons with
HlV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HlV/AIDS. .
In another example, a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local govsrnmontal entity to
rehabilitate a five-unit building, and
provides services'Inoluding assistance
with dally living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.
Section 578.93(e) incorporates the

"preventing involuntary family
separation" requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 16,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Contlnuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD invites
comments about the difficulty that
recipients are golng to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards. In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
pr08!'am income.
Additionally, recipients are required

to follow other federal requirements
contained in this interim rule under
§578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
bean substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration [Subpart G)
Technical assistance. The purpose of

technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
reclpients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
tho capacity to prepare applications,
and prevent the separation of families in
projects funded under tho Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer
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oonfidentialtty of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUDapproval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUDwill approve tho grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient's or subrecipient's records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are'not
seeking renewal. Section 578.109 of thie
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUDwithin 90 days
ofthe end of the grant term. Any unused
funds must be deobligated and returned
toHUD.
The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other
reports required by HUDwithin 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III. Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTHAct
Because grants are still being

administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, wlll remain in the
Code of Federal Regulations for the time
being. When no more, or very few,.
grants remain under these programs,
HUDwill remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTHAct
regulations.
IV. Conforming Regulations
In ~ddition to establishing the new

regulations for the Continuum of Care
program, HUDis amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to:-.-(1)Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

, Assisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFRpart 5, subpart F, specifically,
§5.601 (Purpose and Applicability),
paragraphs (d) and (e) oftbis section;
§5.603 (Definitions), specifically the
definition of "Responsible Entity;"
§5.617 [Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
ofIncrease in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for.Entities Assuming HUD
Environmimtal Responsibilities, the
regulations for which are in 24 CFRpart
58, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3)of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFRpart
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.
V. Justification for Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFRpart 10, HUD
generally publishes its rules for advance
public comment.s Notice and public

'The Admlnlstratlve Procedure Act (5 U.S,C.
Subchapter 11) (APA). which governs federal
rulemaklng, provides in seotlon 553(0) that matters
involving 0 rnllltary or foreign affairs function of the
United Siaies or a matter relating 10 federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest." (See 24 CFR 10.1.)
In this case, HUD has determined that

it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.P Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY .
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD's homeless assistance grants,
including the Continuum ofCare
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
"The conferees express concern that
HUD continued to implement pre-
HEARTHgrant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTHcan
begin to govern the delivery of homeless
assistance funding." (See Conf.Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, £irft, of a proposed rule. As

management or personnel or to public property.
loans. grants. benefits. or contracts are exempt from
the advance notice and public comment
requirement of sections 653(b) and (0) of tho APA.
In Its regulations In 24 CFR tu.r, HUD has waived
the exemption for advance notice and publlo
comment Cor matters that relate to public properly.
loans, grants, benefits, or contracts. and has
commltted 10 undertake notice and comment
rulemaklng for thoso matters,

3Although HUD's regulation In 24 CFR 10.1
provide thai HUD will involve public partlclpa\lon
In lis rulemaklng, thls regulation also provides that
nollce and public procedure will be omilled if HUD
determines In a particular case or class of cases thai
notice and public procedure are imprenticable,
unnecessary. or contrary 10 the public interest.



accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500 .:
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202-
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
humber via TTY by calling the Federal
Relay Service. at ·800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector, This interim rulo does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HOD's solicitations to them
. on the burden of the requirements for
the Supportive Housing progrem and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rula
and govern the funding years following
FY 2012.
'For the reasons stated above, HUD is

issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.

VI. Findings and Certifications

Regulatory Review-Executive Orders
12866 and 13563
Under Executive Order 12866

(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements ofthe
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned." Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(£) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(£)(1) of the Executive Order).
As has been discussed in this

preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845). In
consolldattng these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.
The docket file is available for public

inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,

. DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may-access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Environmental Impact
A Finding of No Significant Impact

(FONSl) with respect to the
environment has been made in
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PAGE ••.1-.Q..... OF •••.~1...PAGES.'



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45441
have a significant economic impact on
a substantial number of small entities.
Notwlthstandlng HUD's

determination that this rule will not
have a significant effect on a substantial
number of small entities, BUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD's objectives as
described in this preamble.
Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute; or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments, nor
preempts State law within the meaning
of the Executive Order.
Paperwork Reduction Act
The information collection

requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995(44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMBcontrol
number.
The burden of the information

collections In this interim rule is
estimated as follows:

Information colleotlon Total annual
hours

Total annual
responses

Burden hours
per response

§578.5(a) Establishing the coc 450 1 450 B.O
§ 578.5(b) Establishing the Board ••......•.•.•.•........••.•.•.•.•..•.•.• 450 1 450 5.0
§578.7(a)(1) Hold CoO Meetings •.••.....•...•.•.••...•...•.........•.•. 450 2 900 4.0
§578.7(a)(2) Invllatlon for New Members ....•.•.•....•..•.•...•...• 4150 1 450 1.0
§578.7(a)(4) Appoint committees ..•...•.•.•..•••...•.•.•.•.•...•.•.•.•.. 4qO 2 900 0.5
§ 578.7(a)(5) Governanoe charter •.•.•.•...•.•.•.••••.•.•.•.•..•.•...•••. 450 1 450 7.0
§578.7(a)(6) and (7) Monllor performanoe and evaluation 450 4 450 9.0
§578.7(a)(8) Centralized or coordinated assessment sys-
tem .••...•....•..•.....•,..,•.....•.•.•.,.............................................. 450 1 450 8.0

§578.7(a)(9) Wrillen standards •.•..••.••..•.•.•.•.•.•.•..•...•...••••..•• 450 1 450 5.0
§578.7(b) Designate HMIS •.•.•.,........................................... 450 1 450 10.0
§578.9 Applloatl9n for funds :.., ,........................ 450 1 450 180.0
§ 578.11 (c) Develop CoO plan ....•.•.•....•...••.•..•.••.....•.........••• 456 1 450 9.0
§ 578.21 (0) Sallsfylng condillons •.....•.•.•.•.•....•.•.•.••.••.•.•.....•. 8,000 1 8,000 4.0
§ 578.23 Executing grant agreements •.•.•.•.•.•.•••.•.•....•...,..... 8,000 1 8,000 1.0
§578.35(b) Appeal-solo •..•.•.•.•••.•.•.•...•.•.••.•.•••••.•.•.•.•..•..•.••• 10 1 10 4.0
§ 578.35(c) Appeal-denled or decreased funding ......••.••.. 15 1 15 1.0
§578.35(d) Appeal-compellng CoC •......•.•.•.••....•....,......... 10 1 10 5.0
§ 578.35(e) Appeal-Oonsolldated Plan certification 5 1 5 2.0
§ 578.49(a)-Leaslng exceptions ..•••.•........•.••..•••.••.••..•......•. 5 1 5 1.5
§578.65 HPC Standards •.•...•.•..••.•.•.•.•..•........••.,................. 20 1 20 10.0
§578.75(a)(1) State and local requirements-appropriate
service provision ..••.•.••.•.•••••.•..•••...•.••••.•.•.•.••.•.•.,............... 7,000 1 7,000 0.5

§578.75(a)(1) State and local requirements-housing
codes ••••.••.•.•.•••.•.•.•.••..••.•.•...•••.••••.••••••.•.•••••....•.•.•.•••.....•.•. 20 1 20 3.0

§578.76(b) Housing quality standards' •.•.•••.•••.•...•...•.•.•.•..•.• 72,800 2 145,600 1.0
§678.75(b) Suitable dwelling size ,.............................. 72,800 2 145,600 0.08
§578.75(c) Meals •...•.•...•...•..•.•...••.•.•.•.......•.•.,...................... 70,720 1 70,720 0.5
§ 578.76(e) Ongoing assessment of supportive services .... 8,000 1 8,000 1.6
§678.75(f) Residential supervision •.•.•••...•.•.•.•.•••...•.•.•...•.•.•. 6,600 3 19,800 0.75
§578.75(g) Partlolpatlon ot.nomeless Individuals •...•.•.•.•••.• 11,500 ' 1 11,500 1.0
§578.75(h) supportive service agreements .................•..•.•. 3,000 100 30,000 0.5
§578.77(a) Signed leases/occupancy agreements ....•.•..•.•. 104,000 2 206,000 1.0
§578,77(b) Calculating occupancy charges •....••...•.•.•.•.,..... 1,840 200 388,000 0.75
§578,77(c) Oalculatlng rent •••.•.•.•...••••.•••.•.•.•.•.•.....•...•.•.•..••. 2,000 200 400,000 0.75
§ 578.81 (a) Use restrlctlon •.,..'.............................................. 20 1 20 0.5
§578.91(a) Termlnallon of assistance ...........•...•••.....•...,..... 400 1 400 4.00
§578.91(b) Due process for termination of assistance •.....• 4,500 1 4,500 3.0
§578.95(d)-Confllct,of-lnterest exceptions •.•.•.•.•.•..•.•..•.••.. 10 1 10 3.0
§578.103(a)(3) Documenting homelessnese •.•.•.•..•.•...•••.... 300,000 1 300,000 0.25
§578.103(a)(4) Documenting at risk of homelessness •.•.•.• 10,000 1 10,000 0.25
§ 578.103(a)(5) Documenting Imminent threat of harm 200 1 200 0.5
§ 578. 103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.25
§ 578.103(a)(7) Documenting case management •.•...••..•.•.. 8,000 12 96,000 1.0
§ 578.103(a)(13) Documenllng faith-based aotlvltles •.•.•••.•• 8,000 1 8,000 1.0
§ 578.103(b) Oonfldentlallty prooedures ••.•.•.•.,.................... 11,500 1 11,500 1.0
§578.105(a) GrantlproJ!flct changes-UFAs •.•......•...•.•.•.•.... 20 2 40 2.0
§ 578.105(b) GrantlproJect changes-mUltiple project appll-
cants .•.•.,.•.•..•..•.•.•..•..•.•••.•..••.•..•......•..,•..•.•...•..•.....•..•.•.•.•.•1- 8_00--l- 1__ ~--~-80-0+--_-2-.0-+ __ -1-,6-0-0

1,921,710.5

Number of Response
respondents frequency

(average)

Total .•....•.,•..•.••...•..•.•...•..••.••..•.••..•...•.•.•..•.•••,•....,•.....•.... ,•••••,•••••••••••••••,•••• !••••••••••••••••••••

3,600
2,250
3.600
450
450

3.150
4,050

3,800
2,250
4,500

81,000
4,050

32,000
8,000

40
15
60
10
7.5
200

3,600

60
145,600
11,648
35,360
12,000
14,850
11,500
15,000

206,000
276,000
300,000

10
1,600

13,500
30

75,000
2,500
100

525,000
96,000
8,000
11,500

80
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678.87 , Limitation on USB of funds.
678.89 . Limitation on USB of grant funds to

serve persons defined as homeless under
other federal laws.

678.91 Termination of assistance to
program partlolpants,

678.93 Fair Housing and Equal
Opportunity.

578.96 Conflicts of interest.
578.97 Program income,
578.99 Applicability of other federal

requirements.

Subpart G-Grant Administration
578.101 Technical assistance.
578.103 Recordkeeplng requirements.
578.105 Grant and project changes.
678.107 Sanctions. '
578.109 Closeout.

Authority: 42 U.S.C. 11371 et seq., 42
U.S.C. 3536(d).

SubpartA-General Provisions
§578.1 Purpose lind scope.
(a) The Contlnuum of Care program is

authorized by.subtitle C of title IV of the
McKinney.Vento Homeless Assistance
Act (42 U.S.C.11381-11389).
(b) The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness;
(2) Provide funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
Individuals, families, and communities
by homelessness; ,
(3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families; and
(4) Optimize self-sufficiency among

individuals and families experiencing
homoleesneaa. '

§678.3 Definitions.
As used in this part:
Aot means the McKinney- Vento

Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount moans the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation. and any
administrative costs related to these
act! vities). .

Applicant means an oligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum.
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In accordance with 5 eFR
1320.8(d)(1j. HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1) Evaluate whether the proposed

collection of information is necessary
. for the proper performance of the
functions HUD, Including whether the
information will have practical utility;
(2) Evaluate the accuracy of HUD's

estimate ofthe burden ofthe proposed
collection of Information; .
(3) Enhance the quality, utility. and

clarity of the information to be
collected; and
(4) Minimize the burden of the

collection of information on those who
are to respond. including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.·
Interested persons are invitee! to

submit comments regarding the
information collection requirements in
this rule. Comments must refer to the
proposal by name and docket number
(FR-5476-I-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC'~0503, Fax: (202) 395-
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7233, Washington, DC 20410-
7000.
Interested persons may submit

comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.govWeb site can
be viewed by other commenters and
interested members ofthe public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578
Community facilities, Continuum of

Care, Emergency solutions grants, Grant
programs-housing and community
development, Grant program-social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs- housing and community
development, Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578-CONTINUUM OF CARE
PROGRAM

Subpart A~~eneral Provisions
Sec.
576.1 Purpose and scope,
578.3 Definitions.

Subpart B-Establlshlng and Operallng a
Continuum of Care .
578.6 Establishing the Continuum or Care.
576.7 Responsibilities of the Continuum of

Care,
576.9 Preparing an application for funds.
678.11 Unified Funding Agency.
676.13 Remedial action.

Subpart C-Appllcatlon and Grant Award
Process
578.15 Eligible applicants.
578.17 Overview of application and grant

award process.
676.19 Application process.
578.21 Awarding funds.
678.23 Executing grant agreements.
676.26 Site control.
678.27 Consolidated plan.
576.29 Subsidy layering,
578.31 Environmental review.
676.33 Renewals.
578.36 Appeal.

Subpart D-Program Components and
Eligible Costs
578.37 Program components and uses of

assistance.
678.39 Continuum of Care planning

aotivitios.
57B.41 Unified Funding Agency costs.
578.43 Acquisition.
.576.45 Rehabilitation.
578.47 New construction.
57B.49 Leasing.
67B.51 Rental assistance.
578.53 Supportive services.
678.66 Operating costs, .
67B.57 Homeless Management Information

System.
678.59 Project administrative costs.
578.61 Relocation costs.
578.63 Indirect costs.

Subpart E-Hlgh·Performlng Communities
57B.66 Standards.
578.67 Publication of application,
678.69 Cooperation among entities.
678.71 HPC·eligiblo aotivitios.

Subpart F-Program Requirements
67B.73 Matching roquirements.
578.75 General operations.
578,77 Calculating occupancy charges lind

rent,
578.79 Limitation on transitional housing.
578.81 Term of commitment, repayment of

grants, and prevention of undue benefits.
578.83 Displacement. relocation, and

.ecquisi tion,
578.B6 Timeliness standards.

, . C
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At risk of bomelessness. (1) An
individual or family who:
(i) Has an annual income below 30

percent of median family income for the
area, as determined by HUD; ,
(il) Does not have sufficient resources

or support networks, e.g., family,
friends, faith-based or other social '
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section:
and
(iii) Moots one of the following

oonditions:
(A) Has moved because of economic

reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance:

(B) Is living in the home of another
because of economic hardshiJ?;
(C) Has been notified in writing that

their right to ocoupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance:
[D) Lives in a hotel or motel and the

cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
pro&rams for low- income individuals;

(E) Lives in a single-room occupancy
or efficienoy apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;
(F) Is exiting a publicly fundod

institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has oharaoteristios associated with
instability and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan;
(2) A child or youth who does not

qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) ofthe Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.S.C. 140436-
2(6)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Aot of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or
(3) A child or youth who does not

qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McKinney·
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardiants) ofthat child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Ghronically homeless. (1) An
individual who:

(1) Is homeless and lives in a place not
meant for human habitation, a: safe
haven, or in an emergency shelter; and
(li) Has been homeless and living or

residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter oontinuously for at
least one year or on at least four separate
occasions in the last 3 years; and
(iii) Can be diagnosed with one or

more of the following conditions:
. substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 ofthe
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or ohronic physical illness
or disability;
(2) An individual who has been

residing in an institutional care facility.
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
oriteria in paragraph (1) of this
definition, before entering that faoility;
or
(3) A family with an adult head of

household (or if there is no adult in the
family, a minor head of household) who
meets all ofthe criteria in paragraph (1)
of this definition, mcludinga family
whose composition has fluctuated while
. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
ofthe Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals.
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate,

Developmental disability means, as
defined in seotion 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002):
(1) A severe, chronic disability of an

individual that-
(il Is attributable to a mental or

physical impairment or combination of
mental and physical impairments;
(li) Is manifested before the individual

attains age 22;
(iii) Is likely to continue indefinitely;
(Iv) Results in substantial functional

limitations in three or more of the
following areas of major life activity:
(A) Self-care;
(B) Receptive and expressive

language;
(C) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent Hving;
(G) Economic self-sufficiency.
(v) Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong 01'

extended duration and are individually
planned and coordinated. '
(2) An individual from birth to age 9,

inclusive, who has a substantial
developmental delay or speoific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(l)(i) through (v) ofthe definition of
"developmental disability" in this
section i£the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applioant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergenoy Solutions Grants (ESG)
means the grants provided under 24
CFR part 576.
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HOD.

High-performing oommunity (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD,

Homeless means:
(1) An individual or family who lacks

a fixed, regular, and adequate nighttime
residence, meaning:
(i) An individual or family with a

primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;
(il) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or
(iii) An individual who is exiting an

institution where he or she resided for
90 days or.less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;
(2)An individual or family who will

imminently lose their primary nighttime
residence, provided that:
(i) The primary nighttime residence

will be lost within 14 days of the date
of application for homeless assistance;
(Ii)No subsequent residence has been

identified; and
(iii) The individual or family lacks the

resources or support networks, e.g:
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3) Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:
(i)Are defined as homeless under

section 387 of the Runaway and
Homeless Youth Act (42U,S.C, 5732a),
section 637 of the Head Start Act (42
U,S,C, 9832), section 41403 of the
Violence Against Women Act of 1994
(42U.s,C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S,C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U,S.!;::,2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C, 1786(b)),or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S,C, 11434a);

(Ii)Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and
(lv) Can be expected to continue in

such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment: or
(4)Any individual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate toviolence against the
individual or a family member,
including a child, that has either taken
place within the individual's or family'S
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;
(Ii)Has no other residence; and
(iii) Lacks the resources or support

networks, e.g., family, friends, and faith-
based 'or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribedby HOD,

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf,
. Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently,
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Point-in-time oount means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD,

Private nonprofit organjzation means
an organization:
(1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual; .
(2) That has a voluntary board;
(3) That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and
(4)That practices nondiscrimination

in the provision of assistance,
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies,

Program partioipant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Projeot means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HOD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HOD,

Safe llaven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;
(2)Provides 24-hour residence for

eligible persons for an unspecified
period;
(3)Has an overnight capacity limited

to 25 or fewer persons; and
(4)Provides low-demand services and

referrals for the residents,
State means each of the 50 States, the

Dietrict of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subreoipient means a private
nonprofit organization, State, local
government, or instrumentality of State
01' local government that receives a



Federal Regtster/Vol, 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45445

subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program' participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. Tho
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agenoy (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved byHUD
and to which HUD awards a grant.

Viotim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B-Establishlng and
Operating a Continuum of Care

§578.5 Establishing the Conllnuum of
Care.

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establlsh a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, buslnesses,
advocates, public housing agencies,
school distrlcts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-lnterest requirements at
§578.95(b). The board must:
(1) Be representative of the relevant

organizations and of projects serving
homeless subpopulatlons: and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§578.7 Responslbilitios of the Continuum
of Care.
(a) Operate the Continuum of Care.

The Continuum of Care must:
(1) Hold meetings of the full

membership, with publishedagendas, at
least semi-ennually:
(2) Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3) Adopt and follow a written

process to select a board to aot on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years: '

(4) Appoint additional committees,
subcommittees, or workgroups:

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by BOO; and a code of
conduct and recusal process for the
board, its chalrls), and any person acting
on behalf of the board:
(6) Consult with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers:

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD:

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvlctlm
service providers. This system must
comply with any requirements
established by HUD by Notioe.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and oonsistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include:
(i) Policies and procedures for

evaluating individuals' and families'
eligibility for assistance under this part;
(il) Policies and procedures for

determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;
(iii) Policies and procedures for

determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance:
(iv) Standards for determining what

percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance:
(v) Policies and procedures for

determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and
(~i) Where the Continuum is

designated a high. performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 576.400(e)(3)(vi),
(e)(3)(vii), (e)(3)(viii), and (e)(3)(ix).

(b) Designating and operating an
EIMIS. The Continuum of Care must:
(1) Designate a single Homeless

Management Information System
(HMIS) for the geographic area:
(2) Designate an eligible applicant to

manage, the Continuum's HMIS, which
will be known as the HMIS Lead;
(3) Review, revise, and approve a

privacy plan, security plan, and data
quality plan for the HMIS. '

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS: and
(5) Ensure the HMIS is administered

in compliance with requirements
prescribed by HUD.

(c) Continuum of Care planning. The
Continuum must develop a plan that
includes:

(1) Coordinating the implementation
of B housing and service system within
its geographic area that meets the needs
of the homeless individuals (including

, unaccompanied youth) and families. At
a minimum, such system encompasses
the following:
(i) Outreach, engagement, and

assessment:
(li) Shelter, housing, and supportive

services:
(iii) Prevention strategies.
(2) Planning for and conducting, at

least biennially, a point-in-time count of
homeless' persons within the geographic
area that meets the following
requirements:
(i) Homeless persons who are living in

a place not designed or ordinarily used
as a regular sleeping, aocommodatlon.Ior
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humans must be counted as unsheltered
homeless persons.
(ii) Persons living in emergency

shelters and transitional housing
projects must be counted as sheltered
homeless persons.
(iii) Other requirements established

by HUDby Notice.
(3)Conducting an annual gaps

analysis of the homeless needs and
services available within the geographic
area;
(4)Providing information required to

complete the Consolidated Plan(s)
within the Continuum's geographic
area;
(5)Consulting with State and local

government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.
§578.9 Preparing an applloatlon for fund6.
(a)The Continuum must:
(1)Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUDunder §578.19 of thlssubpart;
(2)Establish priorities for funding

projects in the geographic area;
(3)Determine if one application for

funding will be submitted for all
projects within the geographic area or if
more than one application will bo
submitted for the projects within the
geographic area;
(i) If more than one application will

be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself
(ii) If only one application will be

submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activltiesr
(b)Tho Continuum retains ell of its

responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§578.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUDto be designated as the
UFA for the Continuum.
(b) Criteria for designating a UFA.

HUDwill consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:
(1)The Continuum of Care it

represents meets the requirements in
§578.7j
(2)The collaborative applicant has

financial management systems that meet
the standards Betforth in 24 CFR84.21
(fornonprofit organizations) and 24 CFR
85.20 (for States):
(3)The collaborative applicant

demonstrates the ability to monitor
subreclpients: and
(4)Such other criteria as HUDmay

establish by NOFA.
(c)Requirements. HUD-designated

UFAs shall:
(1) Apply to HUD for funding for all

of the projects within the geographic
aren and enter into a grant agreement
with HUD for the entire geographic area.
(2)Enter into legally binding

agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area. .
(3)Require subrecipients to establish

fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFRparts 84 and 85
and corresponding OMBcirculars.
(4)Obtain approval of any proposed

grant agreement amendments by the
Continuum of Carebefore submitting a
request for an amendment to HUD.
§578.13 Remedial aellon.
(a) IfHUD finds that the Continuum

of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUDmay take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:
(1)Designating a replacement

Continuum of Care for the geographic
area:
(2)Designating a replacement

collaborative applicant for the
Continuum's geographic area; and
(3)Accepting applications from other

eligible applicants within the
Continuum's geographic area. '
(b)HUDmust provide a 3D-dayprior

written notice to the Continuum and its
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collaborative applicant and give them
an opportunity to respond.

Subpart C-Applicatlon and Grant
Award Process

§578.15 Eligible applioants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

(b) Designation by the Continuum of
Care. Eligible applicant(s) must have
beon designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.
(c)Exclusion. For-profit entities are

not eligible to apply for grants or to be
subrecipients of grant funds.
§578.17 Overview of application and grant
award process.
(a)Formula. (1) After enactment of the

annual appropriations act for each fiscal
year, and issuance of the NOFA,HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.
(2) HUDwill apply the formula used

to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by:
(i) Determining the total amount for

the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;
(il) From the amount in paragraph

(a)(2)(i)of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
.independent living goals established in
the NOFA and to meet policy priorities
Betin the NOFAj and
(iii) Deducting the amount of funding

necessary for Continuum of Care
planning activities and UFA costs.
(3) PPRN is calculated on the amount

determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.
(il) Seventy-five percent of the

remaining amount will be allocated,
using the Community Development
Block Grant (GDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.
(iii) The amount remaining after the

allocation under paragraphs (a)(1) and
(2) ofthis section will be allocated,
using theGDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Solutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico.
(4) If the calculation in paragraph

(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HOO
will publish, via the NaFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide.
(b) Calculating a Continuum of Care's

maximum award amount. (1) Establish
the PPRN amount. First, HUD will total
the PPRN amounts for Bach
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR l,lart 579.

(2) Establishmg renewal demand.
Next, HOO will determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3) Establishing FPRN.The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the 'continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses.

§578.19 Application process.
. (0) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HOO will issue a NaF A in accordance
with the requirements of 24 CFR part 4.
(b) Applioations. All applications to

HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HOO may
require, and contain such information as
HOO determines necessary. At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
sub recipients; a description ofthe
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and!
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subreoipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§678.21 Awarding funds.
(a) Selection. HUD will review

applications in accordance with the
guidelines and procedures provided in
the NaF A and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.
(b) Announcement of awards. HUD

will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant.
(c) Satisfying conditions. HOO will

withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NaFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24
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months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by.HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Exeoutlng grant agreements.
(a) Deadline. No later than 45 days

from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applioant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
. the other.

(3) Unified Funding Agenolee, If a
Continuum is a UFA that HUD has
approved, then HUD will ontor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire .
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.
(c) Required agreements. Recipients

will be required to sign a grant
agreement in which the recipient agrees:
(1) To ensure the operation ofthe

project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578;
(2) To monitor and report the progress

ofthe project(s) to the Continuum of
Care and HUD;
(3) To ensure, to the maximum extent

practicable, that individuals and
famiIles experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;
(4) To require certification from all

subreciplents that:
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(0 Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project:
(il)The address or location of any

family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;
. (Iii) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of.educatlonal and related
services to individuals and families
experiencing homelessness; .
[IvlIn the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that ohildren being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;
(v) The subrecipient, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government: and
(vi) Subrecipients will provide

information, such as data and reports, as
required by HOD;and
l5) To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, ifthe recipient is a UFA:
(6)To monitor subrecipient match

and report on match to HUD:
(7)To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children's
education;
(8) To monitor subrecipients at least

annually;
(9)To use the centrallzed or

coordinated assessment system
established by the Continuum of Care as
set forth in §578,7(a)(8),A victim
service provider may choose not to use
the Continuum of Care's centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that sfstem instead;
(10 To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
req.uirements set forth in §578.7(a)(9):

(11) Enter into subrecipient
agreements requiring subreolpients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFRpart 578;
and
(12)To comply with such other terms

and conditions as HUDmay establish by
NOFA.
§578.25 Site ccntrot,
(a) In general, When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUDwill
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned 01' controlled by the individuals .
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.
(b)Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance,
(c) Tax credit projects, (1)Applicants

that plan to use the low-income housing
tax' credit authorized under 26 U,S.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.
[i] To have control of the limited

partnership, the applicant or
subrecipient must be the general partner
of the limited partnership 01' have a 51
percent controlling interest in that
general partner.
(il) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member.
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must
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ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
ocoupancy or initial service provision.
The partnership or corporation must
own the project site throughoutthe 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.
§578.27 Consolidated plan.

(a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFRpart 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b)Other applicants. Applicants that

are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction'S HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under §578,35,

(c) Timing of consolidated plan
oettifioatiot: submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA, .

§578.29 Subsidy layering.
HODmay provide assistance under

this program only in accordance with
HUDsubsidy layering requirements in
section 102 of the Housingand Urban
Development Reform Act of 1989 (42
U,S,C. 3545) and 24 CFRpart 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, 01'
reasonably expects to receive, for a
proposed project or activities. HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by
combining (layering) assistance under
this program with other govemmantal
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits.

§578.31 Environmental review.

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.
(b) The recipient or subreoipient, its

project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under z-t CFR part 50 and the recipient
or subreclpient has received HUD
approval of the property.

§678.33 Renewals.'

(a) In general. Awards made under
this part and title IV ofthe Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue 'ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form speclflod by
HUD, must meet the requirements of
, this part, and must subrriit the request
within the time frame established by
BUD.
(b) Length of renewal. HUD may

award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for lip to one year of
rental assistance. Renewals of proJect-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations.
(c) Assistanoe available. (1)

Assistance during each year of a
renewal period may be for:
(i) Up to 100 percent ofthe amount

for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and
(iii) For rental assistance, up to 100

percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.
(d) Review oriierla. (1) Awards made

under title IV ofthe Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and-the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there Is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012. For
purposes ofmeeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583.325, if the
project received funding under the
Supportive Housing Program.

(2)Renewal of awards made after
August 30,2012. Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.
(e) Unsuccessful projects. HUD may

renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that tho project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(f) Annual Performance Report
condition.HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal.
(a) In general. Failure to follow the ,

procedures or meet the deadlines '
established in this section will result in
denial of the appeal.
(b) Solo applicants. (1) Who may

appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application.

(3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting Its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care.The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

(5) Deoision, HUD will notify the solo
applicant and the Continuum of its
decision within 60 days of receipt of the
Continuum's response.

(6)Funding. IfHUD finds that the Bolo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to tako remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's applicant(s).
(c) Denied or decreased funding. (1)

Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award.

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days ofHOO's receipt ofthe
written appeal. HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease.



a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§578.51(a)(1)(i) and (il); (a)(2); (c) and
(f) through (i); and (1)(1). These projects:
(A) Must follow the written policies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.
(B) May set a maximum amount or

percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share In the
costs ofrent.For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.
(C) Limit rental assistance to no more

than 24 months to a household.
(D) May provide supportive services

for no longer than 6 months after rental
assistance stops.
(E)Must re-evaluate, not less than

once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. Tho
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subreciplent of changes in the program
participant's income or other
olroumstances (e.g., changes in
household composition) that affect the
program participant's need for
assistance. Whon notified of a relevant
change, the recipient or subreoipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F) Require the program participant to

meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.
(d) Competing Continuums of Care,

(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded;
(2) Who may appeal. The designated

applicant(s) for the lower scoring
Continuum may appeal HUD's decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days ofthe date ofHUD's
announcement ofthe award.

(3) Deoision. HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. ' .

(e) Consolidated plan oertijioa!ion. (1)
In general. An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:
(i) A copy of the applicant's request

to the jurisdiction for the certification of
consistency with the Consolidated Plan;
(il) A copy of the jurisdiction's

response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR 91.500(c); and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurisdiction's
Consolidated Plan ..

(3) Jurisdiotion response. The
jurisdiction that refused to provide the
certification of consistency with the
jurlsdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.

(4) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction's

response. As part of its review, HUD
will consider: .
(A) Whether the applicant submitted

the request to the appropriate political
jurisdiction; and
(B) The reasonableness of the

jurisdiction's refusal to provide the
certificate.
(il) If the jurisdiction did not provide

written reasons for refusal, including
the reasons why the project is not
consistent with the Jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a I

certification, HUD will find for the
applicant without further Inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
Eligible Costs .

§578.37 Program components and uses of
assletance.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §578.63 when usod
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homslessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Carol
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible actlvlties in a single
project found in §578.87(C). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilltntlon.. new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:
(i) Permanent supportive housing for

persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants.
(il) Rapid rehousing. Continuum of

Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on tho participant's
acceptance of services.

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24months of
entering TH. Grant funds may be used
for acquisitlon, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which tho HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(5) Home1essness prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR576.106, that aro
necessary to prevent an individual or
family from becoming homeless.
(b) Uses of assistance, Funds are

available to pay for the eligible costs
listed in §578.39 through §578.63 when
used to:
(1) Establish new housing or new

facilities to provide supportive services:
(2)Expand existing housing and

facilities in order to increase the number
of homeless persons served:
(3) Bring existing housing and

facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;
(4) Preserve existing permanent

housing and facilities that provide
supportive services;
(5) Provide supportive services for

residents of supportive housing or for
homeless persons not residing in
supportive housing;
(6) Continue funding permanent

housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7)Establish and operate an HMIS or
comparable database; and
(8)Establish and carry out ll.

Continuum of Care planning process
and operate a Continuum of Care.
(c)Multiple purposes. Structures used

to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance .
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions ofthe same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs wilJ be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.
§578.39 Continuum of Careplanning
activities.
(a) In general. Collaborative

applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:
(1)Designing and carrying out a

oollaborative process for the
development of an application to HUD;
(2)Evaluating the outcomes of

projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
(3)Participating in the consolidated

plants) for the geographic area(s). .
(b) Continuum of Care planning

activities. Eligible planning costs
include the costs of:
(1)Developing a communitywide or

regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals; universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;
(2)Determining the geographic area

that the Continuum of Care will serve;
(3)Developing a Continuum of Care

system;
(4)Evaluating the outcomes of

projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plants) of the jurisdiction(s) in the
geographic area; and
(6)Preparing and submitting an

application to HUD on behalf ofthe
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.
(c)Monitoring costs. The costs of

monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.
§678.41 Unified Funding Agency costs.
(a) In general. UFAs may use up to 3

percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs. UFA costs include

costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program.
(c)Monitoring costs, The costs of

monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.
§578.43 Acquisition.
Grant funds may be used to pay up to

100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.
§678.45 Rehabilitation.
(a) Use. Grant funds may be used to

pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons.
(b)Eligible costs. Eligible

rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards.
(c) Ineligible costs. Grant funds may

not be used for rehabilitation of leased
property.
§578.47 New construction.
(a) Use. Grant funds may be used to:
(1) Pay up to 100 percent of the cost

of new construction, including the



(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578.7(a)(9) and this section.
(li) The rental assistance may be

tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.
(2)Grant funds may be used for

security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month's rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month's rent.
(b) Rental assistance administrator.

Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.
(c) Tenant-based rental aseistance,

Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.
(1)Up to 5 years worth of rental

assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.
(3)Program participants who have

complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), ifthey remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
.with that construction, for use as
housing.
(2) If grant funds are used for new

construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a laok of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acguisition.
(b) Ineligible costs. Grant funds may

not be used for new construction on
leased property.
§678.49 Leasing.
(a) Use. (1)Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the partnership owns the
structure, unless HUDauthorized an
exception for good cause.
(2) Any request for an exception must

include the following: '
(i)A description of how leasing these

structures is in the best interest of the
program;
(Ii) Supporting documentation

showing that the leasing charges paid
with grant funds are reasonable for the
market; and
(iii) A copy of the written policy for

resolving disputes between the landlord
and tenant, including a reousal for
officers, agents, and staff who work for
both the landlord and tenant.

(b) Requirements. (1) Leasing
struotures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space: In addition, the rent paid may not
exceed rents currently being charged,by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceedHUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
month's rent. Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month's rent.
(5) Occupanoy ugreemenis and

subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Ca1ou1ationof ocoupancy cluuges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in § 678.77.

(7) Program inoome. Occupancy
charges and rent collectod from program
participants are program income and
may be used as provided under
§ 578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the charaoteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing ifthe funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.
§578.51 Rental asslatance,
(a) Use. (1)Grant funds may be used

for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.

(eJ Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition, .
(f)Grant amount. The amount of

rental assistance in each project w1ll be
based on the number and size of units
proposed by the applicant to.be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposod by the FMR
of each unit on the date the application
is submitted to HUD,by the term ofthe
grant.
(g)Rent reasonableness. HUDwill

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents. being charged for
nomparahle unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.
(h) Payment of grant. (1)The amount

of rental assistance in each project will
be reserved for rental assistance over the
grant period. An appllcant's request for
rental assistance in each grant is an
estimate ofthe amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(l) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a 5-year grant term; or
(il) A higher percentage if approved in

advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3)A recipient must serve at least as

many program participants as shown in
its afPlication for assistance.
(4 If the amount in each grant

reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FM~s
and program participants being able to
pay a portion of the rent, recipients or
'subreclpients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.

(iJ VacancJes. If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue-for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Briefperiods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies. '

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time costper
participant, incurred at the time a
participant exits a housing unit.
(k)Resident rent. Rent must be

calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97. '

(1)Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. Tho leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice b>.>either party.

(2) Initial lease for transitional
housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;
§578.53 Supportive services.
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.
(1) Supportive services must be

necessary to assist program participants
obtain and maintain housing. .
(2)Recipients and subrecipients shall

conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.
(2)Permanent supportive housing

projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project,
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who wore homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.
(4)Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Special populations. All eligible

costs are eligible to the same extent for
program participants who 'are
unaccompanied homeless youth;
persons living with HIV/AlDS; and
victims of domestlo violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certiflcatlons
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.
(1) Annual Assessment of Service

Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs.

(2)Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.



providing reasonable stipends to legal services provider and performs the
program participants in employment services itself, the eligible costs are the
assistance and Job training programs is subreclpient's employees' salaries and
also an eligible cost. other costs necessary to perform the
(i) Learning skills include those skills services.

that can be used to secure and retain a (iv) Legal services for immigration
job, including the acquisition of and citizenship matters and issues
vocationallicensos and/or cortiflcates, related to mortgages and
(ii) Services that assist individuals in homeowners hip are ineligible. Retainer

securing employment consist of: fee arrangements and contingency fee
(A) Employment screening, arrangements are ineligible.

assessment, or testing; (10) Life skills training. The costs of
(B) Structured job skills and job- teaching critical life management skills

seeking skills; that may never have been learned or
(e) Special training and tutoring, have been lost during the course of

including literacy training and pre- physical or mental illness, domestic
vocational training; violence, substance abuse, and
(D) Books and instructional material; homelessness are eligible. These
(E) Counseling or job coaching; and services must be necessary to assist the
(F) Referral to community resources. program participant to function
(7) Food. The cost of providing meals independently in the community.

or groceries to program participants is Component life skills training are the
eligible.
(8) Housing search and counseling budgeting of resources and money

management, household management,
setvices, Costs of assisting eligible conflict management, shopping for food
program participants to locate, obtain, and other needed Items, nutrition, the
and retain suitable housing are eligible. use of p'ubllc transportation, and parent
(i) Component services or activities

are tenant counseling; assisting training.
individuals and families to understand . (11) Mental health services, Eligible
leases; securing utilities; and making costs are the direct outpatient treatment

of mental health conditions that are
moving arrangements.
[ii] Other eligible costs are: provided by licensed professionals.
(A) Mediation with property owners Component services are crisis

and landlords on behalf of eligible interventions; counseling; individual,
program participants: family, or group therapy sessions; the

(B) Credit counseling, accessing a free prescription of psychotropic
personal credit report, and resolving medications or explanations about the
personal credit issues; and use and management of medications;
(C) The payment of rental application and combinations of therapeutic

fees. approaches to address multiple
(9) Legal setvlces. Eligible costs are problems.

the fees charged by licensed attorneys (12) Outpatient health services.
and by person(s) under the ,supervision Eligible costs are ~e direc! ?utpatient
of licensed attorneys, for advice and treatment of ~edlcal cond~hons when
representation in matters that interfere provid~d by h.censed medical
with the homeless individual or family's I pr~fesslO~~s Including:
ability to obtain and retain housing. (1) Provlding an analysis or
(i) Eligible subject matters are child assessment Of an individual's health

support; guardianship; paternity; problems and the development of a
emancipation: legal separation; orders of treatment plan;
protection and other civil remedies for (iI) Assisting individuals to
victims of domestic violence, dating understand their health needs;
violence, sexual assault, and stalking; (iii) Providing directly or assisting
appeal of veterans and public benefit individuals to obtain and utilize
claim denials; landlord tenant disputes; appropriate medical treatment;
and the resolution of outstanding . (Iv) Preventive medical care and
criminal warrants. health maintenance services, including
(iI) Component services or activities in-home health services and emergency

may include receiving and preparing medical services;
cases for trial, provision of legal advice, (v) Provision of appropriate
representation at hearings, and medication;
counseling. (vi) Providing follow-up services; and
(iii) Fees based on the actual service (vii}Preventive and noncosmetlo

performed [i.e., fee for service) ate also dental care.
eligible, but only if the cost would be (13) Outreach services. The costs of
less than the cost of hourly fees. Filing activities to engage persons for the
fees and other necessary court costs are purpose of providing immediate support
also eligible. If the subrecipient is a and intervention, as well as identifying
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(3) Casemanagement. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs ofthe program participant(s) are
eligible costs. Component services and
activities consist of:

(1) Counseling;
(li) Developing, securing, and

coordinating services;
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).
(iv) Obtaining federal, State, and local

benefits;
(v) Monitoring and evaluating

program participant progress;
(vi) Providing information and

referrals to other providers;
(vii) Providing ongoing risk

assessment and safety planning with,
victims of domestic violence, dating
violence, sexual assault, and stalking;
and
(viii) Developing an individualized

housing and service plan, Including
.planning a path to permanent housing
stability. .

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experlenoing
homalessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.
(i) The children must be under the age

of 13, unless they are disabled children.
(ii) Disabled children must be under

the age of 18.
(iii) The child-care center must be

licensed by the jurisdiction in which it
operates in order for its costs to be .
eligible. . .

(5)Education services. The costs of
improving knowledge and basic
educational skills are eligible.
(i) Services Include instruction or

training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED). .
(ii) Component services or activities

are screenlng, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6)Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible, '
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of
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potential program participants, are
eligible.
W Eligible costs include the outreach

worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.
(if) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and' providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Cure.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. ,

(15) Transportation. Eligible costs are:
(i) The costs of program participant's

travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
[ii] Mileage allowance for service

workers to visit program participants .
and to carry out housing quality
insp,ections;
(Iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v) The costs ofrecipient or

subrecipient staff to accompany or assist
program participants to utilize public
transportation: and
(vi) If public transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A) Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B) Payments for car repairs or

maintenance must be paid by the
recipient or subreoiplent directly to the
third party that repairs or maintains the
car; and
(C) The recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subreoiplent, eligible costs for those
services also include:
(I) The costs of labor or supplies, and

materials incurred by the recipient or
subreolpient in directly providing
supportive services to program
participants; and
(il) The salary and benefit packages of

the recipient and subreclpient staff who
directly deliver the services.

§578.55 Operating costs.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.
(b) Eligible costs. (1) The maintenance

and repair of housing:
(2) Property taxes and insurance;
(3) Scheduled payments to a reserve

for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost):

(4) Building seaurity for a structure
where more than 50 percent of the units
or area is paid for with grant funds;
(5) Electricity, gas, and water;
(6) Furniture: and .
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are Included in
the lease.

§578.57 Homeless Management
Information System.
(a) ELigible costs. (1) The recipient or

subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS .
designated by the Continuum of.Care,
including the costs of:
(I) Purchasing or leasing computer

hardware;
(ii) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture;
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(iv) Obtaining technical support;
(v) Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS:
(vii) Paying salaries for. operating

HMIS, including: ' .
(A) Gomp,leling data entry;
(B) Monitoring and reviewing data

quality;
(e) Completing data analysis;
(D) Reporting to the HMIS Lead;
(E) Training staff on using the HMIS;

and
(F) Implementing and complying with

HMIS requirements;
(viii) Paying costs of staff to travol to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the.
McKinney· Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
(x) Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, If the recipient or subrecipient is
not the HMIS Lead. .
(2) If the recipient or subrecipient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of:
(I) Hosting and maintaining HMIS

software or data;
(il) Backing up, recovering, or

repairing HMIS software or data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(Iv) Integrating and warehousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems:
(v) Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD: and
(vii) Conducting training on using the

system, including traveling to the
training.
(3) Ifthe recipient or subrecipient is

a victim services provider, or a legal
services provider, it may use Continuum,
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§578.59 proJecl admlnlstrallve costs,
(a) Eligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum



time and in such manner as HUn may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such Information as HUD requires,
inoluding at a minimum:
. (1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended:
(2) A specific plan for how grant

funds will be expended; and
(3) Information establishing that the

Continuum of Care meets the standards
forHPCs.

(c) Standards for qualifying as an
HPe. To qualify as anHPC, a
Continuum must demonstrate through:
(1) Reliable data generated by the

Continuum of Care's HMIS that it meets
all of the following standards:
(i) Mean length of bomelessuess,

Either the mean length of episode of
homelessness within the Continuum's
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.
(il) Reduced recidivism. Of

individuals and families who leave
homelessneas, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.
(iii) HMIS coverage. The Continuum's

HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.
(iv) Serving families and youth. With

respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:
(A) 95 percent of those families and

youth did not become homeless again
witbin a 2-year period following
termination of assistance; or
(B)85 percent of those families

achieved independent living in
permanent housing for at least 2 years
following termination of assistance.
(2) Reliable data generated from

sources other than the Continuum's
HMIS that is provided in a narrative or
other form prescribed by HUn that it
meets both of the following standards:
(i) Community action. All the

metropolitan cities and counties within
the Conlinuum's geographic area have a
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through §578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for tho
following:
(i) Salaries, wages, and related costs of

the recipient's staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whoso primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and"
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:
(A)Preparing program budgets and

schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;
(C)Developing agreements with

aubreclpients and contractors to carry
out program activities;
(D)Monitoring program activities for

progress and compliance with program
requirements;

(El Preparing reports and other
documents directly related to the
program for submission to HUD;
(F)Coordinating the resolution of

audit and monitoring findings;
(G)Evaluating program results against

stated objectives; and
(H)Managing or supervising persons

whose primary responsibilities wlth
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A)through (G)oftbis
section.
(il) Travel costs incurred for

monitoring of subrecipients;
(iii) Administrative services

performed under third-party contracts
01" agreements, including general legal
services, accounting services, and audit
services; and
(Iv)Other costs for goods and services

required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
resyonsibilities under § 578.31.
(b) Sharing requirement. (1) UFAs. If

the recipient is a UFA that carries out
a project, it may use up to 10 percent
of tho grant amount awarded for the
project on project administrative costs.
The UFAmust share the remaining
project administrative funds with its
subrecipients ..

(2) Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project '
administrative funds with its
subrecipients.
§678.61 Relocation costs.
(a) In general. Relocation costs under

the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.
(b) Eligible relocation costs. Eligible

costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.
§678.63 Indirect costs.
(a) In general. Continuum of Care

funds may be used to pay Indirect costs
in accordance with OMDCirculars A-87
or A-122, as applicable.
(b)Allocation. Indirect costs may be

allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMBCirculars A-87 or
A-122, as applicable.
(c)Expenditure limits. The indirect

costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578.59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E-Hlgh-Performlng
Communities

§678.66 Standards.
(a) In general. The collaborative

applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC).The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.
(b)Applying for HPC designation. The

application must be submitted at such
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geo~aphic area.
(il) Renewing HPGstaius, If the

Continuum was designated an HPC in
,tile previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at
reducing the numberqf individuals and
families who became homeless in that
community.

§578.67 Publlcallon of application.
HUD will publish the application to

be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPe meets the
standards for being one.

§578.69 Cooperallon among entities.
An HPC must cooperate with HUD in

distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-ellglble acllvltles.
In addition to using grant funds for

the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homalessness as set forth in 24 CFR
576.103 and 24 CFR 676.104, if
necessary to prevent the indiv.idual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §678.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
676.500 apply.

Subpart F-Program Requirements

§578.73 Matching requirements.
(a) in general. The recipient or

subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by- grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§678.71.
(b) Cash sources. A recipient or

subreclplent may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program,
(c) In-kind contributions. (1) The

recipient or subreolplent may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subreclpient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case ofHPCs, eligible under
§678.71. ,
(2) The requirements of 24 CFR 84.23

and 85.24 apply. '
(3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subreclpient's
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.
(i) The MOU must establish the

unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided,tho
profession of the persons providing the
service, and the hourly cost of the
service to be provided,
(li) During the term of the grant, the

recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.76 General operations.
(a) State and local requirements. (1)

Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type
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of structure) of the International Code
Council.
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 98~.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
recoiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 36,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, E, H, and R apply.
For residential property for which funds
under this part aro used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, E, K, and R
apply.
(1) Before any assistance will be

provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the ownor corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2) Recipients or subrecipients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.
(c) Suitable dwelling size. The

dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons,
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) If hotiseliold composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services.
(d) Meals. Each recipient and

subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.
(e) Ongoing assessment of supportive

services. To the extent practicable, each



made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1)).
(ii)·Income of program participants

must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subreolpients must examine a program
participant's income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.

(3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subreolpient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant's
contribution toward the rental payment.

§678.79 Limitation on transitional
housing. .
A homeless individual or family may

remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living.
However, HOD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§678.81 Term of commitment, repayment
of grimts, and prevention of undue benefits.
(a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial occupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
(b) Conversion. Recipients and

subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants ..Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.
(f) Residential supervision. Each .

recipient and subreolplent of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services-or assistance
provided under this part. This
requirement is waived if a recipient or
subreclpient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions.
(2) Each recipient and subreoipient of

assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.
(li) Supportive service agreement.

Recipients and subrecipients may
require the program participants to take
part in supportive services that are not .
disability-related services provided
through the project as a condition of
continued participation Inthe program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrsclplents
may require program participants to
take part in such services as a condition
of continued participation in the
program.
(i) Retention of assistance after death,

incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at tile time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
.death, long-term incarceration, or long-
term institutionalization.

§678.77 Caloulatlng oooupancy o/larges
and rent.
(a) Occupancy agreements and leases.

Recipients and subrenipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing.

(b) Calculation of oooupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing, However, if
occupancy charges are imposed, they
may not exceed the highest of:
(1) 30 percent of the family's monthly

adjusted income (adjustment factors
include the number of people in the
family, .age of family members, medical
expenses, and child-care expenses);
(2) 10 percent of the family's monthly

income; or
(3) If the family is receiving payments

for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion of the payments that is
designated for housing costs.

(4) Inoome. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program partlclpant's income initially,
and if there is a change in family
composition (e.g., birth of a child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly. .

(c) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive'
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care's
geographic area.

(c) Repayment of grant funds. If a
projoct is not operated 6B transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUDwill require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under

. paragraph (b) of this section, If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,
(d) Prevention of undue benefits.

Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUDmay prescribe to
prevent the recipient or subrecipient
from unduly' benefiting from such sale
or dispositio'n.
(e)Exception, Arecipient or

subreolpient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1) The sale or disposition ofthe

property used for the project results in
the use of the property for the direct
benefit cifvery low-income persons; ,
(2) All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this part;
(3) Project-based rental assistance or

operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project ismeeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or
(4) There are no individuals and

families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homeleasness.
§578.83 Displacement, relocation, and
acquisition,

(a) Minimizing displaoement.
Consistent with the other goals and
objectives ofthis part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. "Project," as used in this section,
means any activity or series of activities
assisted with .Continuum of Care funds
received or'antlclpated in any phase of
an undertaking, '

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV ofthe McKinney-Vento
Act. The absence of such assistance to
·the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under
.conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S,C. 4601-4656, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion ·under reasonable
terms and conditions, The length of
occupancy requirements in §578,79
may prevent a program participant from
returning to the'property upon
completion (See paragraph (c)(2)(lii)(D)
ofthis section). Any program
participant who has been temporarily
relocated for alerlod beyond one year
must be treate as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section, Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(1)Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection.with the temporary
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relocation, including the cost ofmoving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and
(li) Appropriate advisory services,

including reasonable advance written
notice of:

(A) The date and approximate
duration of the temporary relocation;
(B)The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
(C)The reasonable terms and

conditions under whioh the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and
(D)The provisions of paragraph

(b)(2)(i)ofthis section.
(c) Relocation assistance for displaced

persons, (1) In general. A displaced
person (defined in paragraph (c)(2)of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA.and
implementing regulations at 49 CFRpart
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible, ,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFRZ4,206(c)(2)(li)(D).

(2) Displaced person, (I) For the
purposes of paragraph (c) of this section,
the term "displaced person" means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that Is made:
(A)After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to ranewan expiring lease, if the
move occurs after the date of the
submission by tho recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
appllcahle) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578,25(b); or



section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
aoquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subreclpient, or
between the recipient (or subreoipient,
as applicable) and the person owning or
oontrolling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purohase
agreement.

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the ORA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.
(e) Appeals. A person who disagrees

with the recipient's (or subrecipient'a, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
Income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards.
(a) In general. Recipients must initiate

approved activities and projects
promptly.
(b) Construction activities. Recipients

of funds for rehabilitation or new
construction must meet the following
standards:
(1) Construction activities must begin

within 9 months of the later of signing'
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project.
(2) Construction activities must be

completed within 24 months of signing
the grant agreement.
(3) Activities that cannot begin until

after construction activities are
completed must begin within 3 months
ofthe date that construction activities
are completed.
(c) Distribution. A recipient that

receives funds through this part must:
(1) Distribute the funds to

subrecipients (in advance of
expenditures by the subreclpients):
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or

(e) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section; if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project, or
(D) By a tenant of a building that is

not assisted under Title N of the
McKinney-Vento Act, if the tenant.
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
Projecti or .
(li) For the purposes of paragraph (c)

ofthis section, the term "displaced
person" means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV ofthe McKinney-Vento
Act, if anyone of the following three
situations occurs:
(A) The program participant moves

after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or
(B) The program participant is

required to relocate temporarily, does
not return to the building or complex,
and anyone of the following situations
occurs:
(1) The program participant is not

offered pay~ent for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
eligible to return to the building or
comrlex upon project completion; or
(3 Other oondltions of the temporary

relocation are not reasonable; or
(C) The program participant is

required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
comrlex upon project completion; or

(3 Other conditions of the move are
not reasonable.
(iii) Notwithstanding the provisions of

paragraph (c)(2)(I) or [ii) of this section,
a person does not qualify as a
"displaced person" if: .
(A) The person has been evicted for

serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see §578.91)i and
the recipient or subreoipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify os a
"displaced person" (or for any
relocation assistance provided under
this section), as a result of the project:
(C) The person is ineligible under 49

CFR 24.2(a)(9)(il))j
(D) The person is a program

participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or
(E) HUD determines that the person

was not displaced as a direct' result of
acquisition, rehabilitation, or
demolition for the project.
(iv) The recipient may request, at any

time, HUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations; For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this
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(2)Distribute the appropriate portion
of the funds to a subreoipient no later
than 45 days after receiving an
approvable request for such distribution
from the subreciptent, and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence.

§578.87 Limitation on use of fundil.
(a) Maintenance of effort. No

assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization's religious
character or affiliation. Recipients and
subrecipients of program funds shall
not, in providing program assistance,
dlscrlminato against a program
participant or prospective program
participant on the basis of religion or
religious belief.
(ii) Beneficiaries. In providing

services supported in whole or in part
with federal finanoialassistance, and in
their-outreach activities related to such
services, program participants shall nol
discriminate against current or
prospectlve program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. .

(2J Separation of explioitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content suoh as worship,
religious Instruction, or proselytization,
must perform sucb aotivities and offer
suoh services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explioitly
religious activities must be voluntary for
the program benefioiaries of the HUD-
funded programs or services.

(3) Religious identity. A faith-based
organization that is a recipient or
subreoipienl of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character,
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activ.ities,
including activities that involve overt
religious content, suoh as worship,
religious instruction, or proselytization,
or any manner prohibited by law,
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
servlces, without removing or altering
religious art, icons, soriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization's mission statements and
other governing documents.

(4)Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subreoipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer suoh participants
to alternative providers in accordance
with the requirements of
§578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving' program funds
aware of these requirements.

(5) Structures. Program funds may not
be used for the acquisition,
construotion, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities, Program funds may

. C.
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addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise. eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fail'
housing, A recipient must implement its
programs in a manner that-affirmatively
furthers fair housing, which means that
the recipient must:
(1) Affirmatively market their housing

and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex. age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, arid maintain records
of those marketing activities;
(2) Where a recipient encounters a

condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and
(3) Provide program participants with

information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws.
(d) Accessibility and integrative

housing and services for persons with
disabilities. Recipients and
subreciplents must comply with the
accessibility requirements of the F.air
HousingAct (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles II and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36), In
accordance with the requirements of 24
CFR 8,4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Prohibition against involuntary
fam'ly separation. The age and gender
of a child under age 18 must not be used
as a basis fOl:denying any family's
admission to 11 project that receives
funds under this part.

§578.95 Conflicts ot Interest.
(a) Procurement. For the procurement

of property (goods, supplies, or
equipment) and services, the recipient
and its subreciplents must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85,36 (for governments) and 24 CFR
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth.
(b) Limit. No more than 10 percent of

the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.
(c) Exception. The 10 percent

limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-In-time count, is less than
one-tenth of one percent of the total
population.

§578.91 Termination of assistance to
program participants.

(a) Termination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subraclplent from providing
further assistance at a later date to the
same individual or family.
(b) Due process. In terminating

assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of:
(1) Providing the program participant

with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;
(2) Written notice to the program

participant containing a clear statement
of the reasons for termination;
(3) A review of the decision, in which

the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination,
decision; and
(4) Prompt written notice of the final

decision to the program participant.
(c) Hard-to-house populations.

Recipients and subreclplents that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant's assistance is terminated
only in the most severe cases.

§678.93 Fair Housing and Equal
Opportunity. .

(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable,

(b) Housing for specific
subpopulations, Recipionts and
subrecipients may exclusively serve !I.
particular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: '
(1) The housing may be limited to one

sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;
(2) The housing may be limited to a

specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(s.g., the housing may be limited to
homeless veterans. victims of domestic
violence and their children, or
chronically homeless persons and
families).
(3) The housing may be limited to

families with children.
(4) If the housing has in residence at

least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing.
(5) Sober housing may exclude

persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substenoes and/or
alcohol on the premises,
(6) If the housing is assisted with

funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing maybe limited to that
subpopulation (e.g.,housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
discusos).
(7) Recipients may limit admission to

or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing [s.g., substance abuse
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84.42 (for private nonprofit
organizations) .
(b) Continuum of Care board

members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.
(c) Organizational conflict. An

organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a .
covered person's, as in p,aragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such an
organizatiorial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns.
(d) Other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered person, meaning a

person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exorcises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assistod activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure .
. (2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions ofthis
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
raquirements of paragraph (d)(2)(ll) of
this section.
(i) Threshold requirements. HUD will

consider an exception only after the
recipient has provided the following
documentation:
(A) Disclosure of the nature of the

conflict, acoompanled by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made: and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion or the recipient's
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
(if) Factors to be considered for

exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(C)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's or subrecipient's project,
taking into account the cumulative
effect of the following factors, as
applicable:
(A) Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;
(B) Whether an opportunity was

provided for open competitive bidding
, or negotiation:

(C) Whether the affected person has
wlthdrawnfrom his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;
(D) Whether the interest or benefit

was present before the affected person
was in the position described in
paragraph (c)(1) of this section;
(EJWhether undue hardship will

result to the recipient, the subreclpient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict:
(F) Whether the person affected is a

member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
grouf or class; and
(G Any other relevant considerations.

§578.97 Program Income.
(a) Defined. Program income is the

income received by the recipient or
subreoipient directly generated by a
grant-supported activity.
(b) Use. Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and oooupanoy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they aro
collected to move to permanent
housing.

§678.99 Applloablllty of other federal
requirements.
In addition to the requirements set

forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:
(a) Environmental review. Activities

under this part are subject to
environmental review by HUD undor 24
CFR part 50 as noted in §578.31.

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a .
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:
(1).Procure items designated in

guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistont with maintaining a .
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and



establishing and operating a Continuum
of Care:

(0 Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 578.5(b)i
[ill Evidence that the Continuum has

been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;
(iii) Evidence that the Continuum has

prepared the application for funds as set
forth in § 578.9, including the
designation of the eligible applicant to
be the oollaborative applicant.
(2) Unified funding agency records.

UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

(3) Homeless status. Acceptable
evidence ofthe homeless as status is set
forth in 24 CFR 576.500(b).

(4) At tis): of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish "at risk of
homeleasness" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(0)(3),
each recipiont or subrecipient of
assistance under this part must retain:
(i) Documentation of the original

incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a Ietter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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(3) Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.

(c) Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.govor
its successor system. The reporting of
award and sub award information is in
accordance with the requirements ofthe
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).
(d) The Coastal Bonier Resources Act

of198~ (16 U.S.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.
[e) AppJicability of OMBCirculars.

The requirements of 24 CFR part 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225-Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)-apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84-Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230-
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220-Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part.

(f) Lead-based paint. The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, ], K, M, and R
apply to activities under this program.
[g) Audit. Recipients lind

subrecipients must comply with the
audit requirements of OMB Circular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations. "
[h) Davis-Bacon Act. The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 8 of the Housing and
UrbanDevelopment Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing .
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable.

Subpart G-Grant Administration

§678.101 Technical assistance.
(a) Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subreclpients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare appllcations: prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing lind services for persons
experiencing homelessness,
(b) Defined. Technical assistance

means the transfer of skills and
knowledge to entitles that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.
(c) Set-aside. HUD may set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers. .
(d) Awards. From time to time, as

HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts, grants, or cooperative
agreements,vvhennecessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeplng requirements.
(a) In general. The recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
.(1) Continuum of Carerecords. Each

collaborative applicant must keep the
following documentation related to
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program participant to whom the
violence occurred or by the head of
household.
(il) Documentation of the reasonable

belief of imminent threat of further
domestic violence, 'dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, sooial worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends ofthe perpetrator of
the violence, including em ails,
voicemalls.fext messsges.nnd soelal
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of
household.

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keer the following documentation
of annua income:
(i) Income evaluation form specified

by HUD and completed by the recipient
or subrecipiont; and
(B) Source documents (e.g.,most

recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;
(iii) To the extent that source

documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient's or
subreclplent's intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or
(Iv) To the extent that source

documents and third-party verification
are unobtainable, the written '
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the a-month
period following the evaluation.

(7)Program participant records. In
addition to evidence of "homeless"
status or "at-rtsk-of-homelessness"
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:
(I] The services and assistance

provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in §578.37(a)(1)(li)(F); and
(li) Where applicable, compliance

with the termination of assistance
requirement in § 578.91.

(8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.

(9) Services provided. The recipient or
subrecipient must document the types
of supportive services provided under
the recipient's program nnd the amounts
spent on those services. The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary. . ,

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts ofinterest. The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the '
Continuum of Care board conflict-of-
interest requirements in §578.95(b), the
other conflict requirements in
§ 578.95(d), a copy ofthe personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in §578.95, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12)Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578. 75(g).

(13)Faith-based activities. The
recipient and its subrsciplents must
document their compliance with the
faith-based activities requirements
under §578.87(b).

(14)Affirmatively Furthering Fair
Housing. Recipients and subrecipients
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must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in §578.93(c).

(15) Other federal requirements. The
recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99, as
applicable.

(16) Subteoipienis and contractors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subreciplents, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.
(ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient and its

subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84.

(17) Other records speoified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.
(b) Confidentiality. In addition to

meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:
(1) All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and,
confi dential;
(2) The address or location of any

family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and
(3) The address or location of any

housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality.;

(e) Period oJrecord retention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 yoars or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant's qualification as a family or
individual at risk of homelessness or. as
a homeless family or individual and
other program participant records must



45466 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) If HUD determines preliminarily

that the recipient or one of Its
subreolplents has nol complied with a
program requirement, HUDwill give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUDmay change the
method of payment to require the
recipient to submit documentation .
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to .
manually submit its payment requests
and supporting documentation to HUD
In order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements.
(3) If the recipient fails to demonstrate

to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUDmay take
one or more of the remedial actions or
sanctions specified in paragraph (b) of .
this section.

(b) Remedial actions and sQIIcti9ns.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its.
adverse effects or consequences: and to
prevent its recurrence.

(1) HUDmay instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:
(I)Preparing and following a schedule

of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities arid projeots;
(il) Establishing and following a

manegemont plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them;
(iv)Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;
lV)Suspending disbursement of grant

funds for some or all activities or
projects;
(vi) Reducing or terminating the

remaining grant of a subrecipient and
either reallocating those funds to other

be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and .
(2)Where Continuum of Care funds

are used for the acquisition, new
construction, or rehabilitation of a
project site, rocords must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.
(d) Access to records. (1) Federal

Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) ofthis section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights. The recipient must
provide citizens, public agencies, and
other Interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this r,art.
le) Reports. In addition to the

reporting requirements in 24 CFRparts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR),as well as in any
additional reports as and when required
by HUD;Projects receiving grant funds
only for acqulsition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUDprovides an
exception under §578;81(e).
§578.105 Oranland project changes.
(a) For Unified Funding Agencies and

Continuums having only one recipient.
(1) Tho recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by anyone project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.
(2)Approval of substitution ofthe

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in whioh the grant was originally
awarded, or the most recent NOFA, are
met.

(b) For Continuums having mote than
one recipient, (1)The recipients or
subreolplents may not make any
significant changes to a project without
prior HUDapproval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift ofmore than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulatlon served.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the-grant was
awarded, or the most recent NOFA.
Approval of shifting funds between .
activities and changing subpopulatlons'
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subrecipient's records.
§ 678.107 Sancllons.
(a)Performance reviews. (1) HUDwill

review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will roly primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD's
financial and reporting systems (e.g.,
LOCCSand a-snaps] and HMIS. Where
applicable, HUDmay also consider
relevant information pertaining to the
recipient's performance gained from
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subrecipients or returning funds to
HUD; and
(vii) Making matching contrihutions

before or as draws are made from the
reoipient's grant.

(2) HUD may change the method of
payment to a reimbu.rsement basis.

(3) HUD may suspend payments to
the extent HUD determines neoessary to
preclude the further expenditure of
funds for affected activities or projeots.
(4) HUD may continue the grant with

a substitute reoipient of HUD's
choosing.
(5) HUD may deny matohing credit for

all or part of the cost of the affeoted
aotivities and require the recipient to
make further matching oontributions to
make up for the contribution ,
determined to be ineligible. .
(6) HUD may require the recipient to

reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected aotivities.
(7) HUD may reduce or terminate the

remaining grant of a reoipient.
(8) HUD may oondition a future grant.
(9) HUD may take other remedies that

are legally available.
(0) Recipient sanctions. If the

recipient determines that a subreclplent
is not oomplying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the aotions listed in paragraphs (a)
and (b) of this section.
(d) Deobligation, HUD may deobligate

funds for the following reasons:
(1) If the timeliness standards in

§578,85 aro not met;
(2) If HUD determines that delays

oompleting construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible oosts during the remaining
term ofthe grant;
(3) If the aotual total cost of

acquisition, rehabilitation, or new
construotion for a projeot is less than the
total cost agreed to in the grant
agreement;
(4) If the aotual annual leasing costs,

operating costs, supportive services
costs, rental assistance costs, or HMIS
oosts are less than the total cost agreed
to in the grant agreement for a one-year
period;
(5) Program participants have not

moved into units within 3 months of the
time that the units are available for
occupancy; and
(6) The grant agreement may set forth

In detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578,109 Closeout.

(a) In general. Grants will be olosed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,
(b) Reports, Applicants must submit

all reports required by HUD no later
than 90 days from the date of the end
of the project's grant term.

. (c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
oonsultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respeot to the following:
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(1) Identifioation of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed:

(2) Identification of any unused grant
funds to be deobligated by HUD;
(3) Identifioation of any program

income on deposit in financial
institutions at tho time the oloseout
agreement is signed;

(4) Description of the recipient's
. responsibility after closeout for:

(i) Compliance with all program
requirements in using progr~ income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and oontingent liabilities;
(il) Use of real property assisted with

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(iii) Use of personal property

purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(l) through (4) of this section.
Dated: June 28, 2912.

Mark Johnston,
Assistant Seorotory for Community Planning
and Development (Acting).
[FR Doc. 2012-17546 Filed 7-30-12; 6:45 am]
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"UTH8NTICAnD~us,Of)VmNMrHT .
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OPO

Of/Ice of the Secretary, HUO

reepeot to data, Inrormatdon 01' re-
port(s) required under subpart E of this
pa.rt (but that are not required by sec-
tions a09(m) 01'· (n) of the Fannie Mae
Oharter Aot 01' by sectione 307(e) 01' (f)
of the Freddie Mao .Aot), the Secretary
may pursue a.ny civil 01' administrative
remedies or penaJties agl\.inst the GSE
that may be available to the Seol'eta.ry.
The Seoretary Bhall pursue such rem-
edies under applioable law.

(3) 1'rooeltures. The Seol'eta.ry sball'
comply with the. prooedures set forth in
subpart G of thie part in oonneotion
with a,ny enforoement action that he or
she may initiate against a GSlD under
par~graph (e) of tbia section,
[69 Fl1. 68642, ~O"i 2, 200d)

PART 84-UNIFORM ADMINISTRA~
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

subpart A-GenerClI

SeD,
84.1 PlU'pose,
B4.2 Doflnltlons,
84.8 Effeot on other Iesuances.
BU Deviations.
8M Suba.warda.

subpart B-Pre-Award Requirements
DUO . Plll'POSO.
64.U Pre-award l'l01101e8.
6U2 Forins ror a.pp)ying 101'Federa.! assist-

ance.
SUS Pebarment a.nd sUlJpenslon; Dl'ng-Free

WOl'kplll\lO,
aU4 ·Speola.laWllord ocmdltlonB.
D4.15 Metric system of msasurement,
64,16 ReeOU\'OB Oonservation lind ReoovelOY

Aot,
BU7 Oel'tlCloatlonB and l'eprosen~a.tlonB,

Subpart C-Posl·Award Requlremen,ls
F.lNANOIAL AND PROGRAM MANAtlEMmN'l'

04020 Pl\rpose of fina.nollLl and progl'am man-
agamont,

DMll StOondlll'ds £01' finauola.l ml\nllgement
systems.

04.22 Pa.yment.
84.23 Oost she,rinll' 01'matohing,
84.24 l'rogl'a.m Income,
8UD Reloj61onor budget and Pl'ogl'nm plans,
84.26 Non-Federnl audits,
84.27 Allowable OOBts,

r
I
I

PI. 84

84.28 1'01'10(1of avallahll1ty of funds"

. PaOPEllll'YSTANDARDS
84.30 Purpose of propeloj;~,stllollde.rds,
84.31 Inem·a.noe oove~aga.
81.32 ReaJ property,
M.SS Fo(lel'All~r-owne(land exempt Pl'OPOl'ty.
84.84 Equipment..
8d.35 Supplies aald othOI' expenda.ble ]l1'OP-

arty.
84.36 Intangible propel'ty,
84.37 Propertl' trust rslntionsllip.

PROO!11UWlIlNT STANDAlIDS

84.40 l"1U'Poseo£proolU'ament Bt~nda.rdB.
BII.41 Reolplent reBponslbllitla$.
04042 Oodas of conduct,
84048 Oompetltlolj. .
BM.4 Proourement prooeiluraB.
84040 OOBt lind prjoe 8.llalysls.
DII,46 PrQDUrement l'eOOl'd8,
MA7 Oo~tra.ot administl'lItlon.
8~.4B oontraot )ll'oviBlons-.

REPORTS AND RJiXXlRDS

8~.60 Purpose of reports and reoords,
84.61 Mo.riitorlng ami reporting pJ:ogra.m

performanoe,
M,02 FinllJlola.1 reporting,
84.03 Retention llolld aocaas l'equlra;ments ior

records.

TJllR.MlNATlON ANDl!lNl"OROEMlIlNT

84.60 Purpose or termina.tion and enroros-
ment.

84.61 Termlna.tlon,
8Ull Entol'oement,

subparl D-Affer-Ihe-Awafd RequIrements
8d.'10 1"lU'poso.
M.7l Oloseout procedurea.
84,?1l Subsequent adjustments lionel. con-

tlnuing rosponBlbllltleB.
84.'13 OOlleotlon or amonnte due.

Subpart E-Use of Lump Sum Grants
84.80 Oondltlons tor lUlU of Lump Sum (fixed

plioe 01' fixed amount) gra.nts,
M.8l Definition.
84.82 Pl'ov!slons a.ppl\oa!Jle only to lump

sum 81'ants.
8U8 1"I'operty sbandarda.

. 64.S!! ProolU'ettlOUt Iltanc1al'ds.
84.05 Reports a.nd recorda,
84.86 Termlna.tlon llJlel enforcement.
84.87 Oloseont procedures, subseQUent I\.d-

lustments and oontlnulng l'ssponslbll-
itlas .:

APPlDNDlX A 'l'O PAIW 04-00NTRACT.l' PltOVI-
atONS

AU'l'.HOR.In-: 42 u.s.o, S585(d).
SOUltOE: 69 FR 47011, Sept. 13, 1994, unless

otllarwiee noted.

,
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i
I
I
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§84.1

Subpart A-General
fi 84.1 Purpose,
This part establishes umrorm admin-

Istrative requirements tor Federal
grants and agreements II.wa).'dedto in·
atltlltlonB of higher eduoatdon, bos-
pitals, and other non-profit orge,nita-
tions. Additional or inoonsistent reo
quirsmente shall not be' imposed, ex·
oept as provided in §§ 84.4, and 84.14 or
unless spsolfiop,lly required by Federp,l
statute or exeouttve order. Non-profit
organizations that Implement ,Federal
programs for the Stll.tea are alec Bub-
jeot to State reqU1rements.

§84.2 DefinltioJ1B.
Accrued expenditures means the

oharges inourred by tbe reoipient duro
Ing a given period requiring tM provi-
sion offunds for:

(1) Goods and other tn.ngible property
received:

(2) Services performed by employees,
oontraotors, subreoiprents, and otber
pa~ees:and '
(3) Other amounts beooming owed

under programs for whioh no ourrent
servleea or pert:ormanoe is required.

Accrued l?lJJomemeans the sum of:
(1) Earnings during a given period

from:
(i) Bervlces performed by the reolpl·

ent: and
(11) Goods and other tangible prop-

erty delivered to puroaaaers: and
(2), Amounts becoming' owed to the

reoipient for whioh no ourrent services
or performanoe is required by the re-
oipient.

Acquisition cost 01 equipment means
the net mvoiee prioe of the equipment,
inoluding the coat of modifioations, at-
t!l.ohments, acoesaories, or auxiliary
apparatua necessary to make the prop·
erty usable Corthe purpose for whioh it
was acquired. Other charges, such as
the oost of Installation, tranllpo~!l.tion,
taxes, duty or proteotive in-transit in-
surance, shall be inoluded or exoluded
from the unit aoquisition oost In ao-
oordance with the reoipient's regular
aooounting praotioes.

Adva.noe means a payment made by
Treasury oheok or other appropriate
payment meonanism to a reolpient
upon its request either before outlays
are made by the reoipient or through

24 CFRSublille A (4-1-11 Edition)

the use of predetermined payment
sohedules.

Award meane flnano1a,1 asslstance
thp,t provides BUpport or stlmul!l.tion to
lIOoomplish a publio purpose. Awarde
include grants and othel' agreements in
the form of money or property in Heu
or money, by HOO to an e)jgible recipl-
ent. The term does not include: tech-
nioa.l assista.noe, whioh provides serv-
10BB instead or money: other asslstance
In the form of loana, loan gU!l.l'antees,
oapltaJ advancea under the Seotions 202
and 811 programs. Interest subsidies. or
insurance, direot payments of any kind
to lndiV1dua.ls: and, eonteaeta whioh
alle requirsd to be entered Into and ad·
ministered under proourement la.ws
!l.ndregulations.

Oash oontrlbuttcms means the raotpi-
ent's oash outlay, Including the outlay
of monW oontributed to the rsciptent
bY third pa:rtles.

Oloseout means the process by wmeh
HOD determines that allll.pplioable ad-
ministrative aotlons and !l.11required
work of the award have been completied
by the reoipient and BUD.

Oontraot means a procurement con-
traot under an award or subaward, and
a procurement suboontraot under are-
oiplent's or subreoiplent's contract.

OOBt sharing or matohing meane that
portion ot projeot or program oosts not
borne by KUD.

Date 0/ oompletlon means the date on
whioh all work uniler an lI.ward is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on whioh HUn sponsor-
ship ends,

Dlsal/owed oosts means those oharges
to an award that HODdetermines to be
unallowable, in aooordanoe with the
applicable Fl.lderPl coat prlnoiples or
other terms and oonditions oontaansd
in the award.

Equjpment means tangible nonexpend-
able personal property inoluding ex-
empt property oharged direotly to the
award having a ueefu1l1fe of more than
one year and an aoquisition oost of
$6000 or more per unit. However, con-
sistent With reoipient pOlioy, lower
limite may be eetablished,

Excess property means property under
the oontrol of HUD that, as determined
by the Seoretary, is no longer required
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fOl' its needs or the disoha.l.'ge of j ts re-
sponsibilities.

ExemJjt property means tangible per-
sonal property acquired in whole or in
pa.rt with Federal funde, where BUD
has statutory authol'ity to vest title in
the reoipient witho\lt further obliga-
tion to the Federal Government. AJl ex-
ample of exempt propeny authol'ity' Is
oontalned in the Federal Grant and 00-
operative Agreement Aot (81 U.S.O.
6306), for property acquired und61' an
aWllJ.'dto oonduot basic 01' applied .re-
search by a non-profit institution of
higher eduoatioil or non-profit organi-
zation whose prmcipal purpose )8 oon-
duoting soientifio reseli\.1.'oh.

Fede.ml aWa!'ding agenoy means thli
Federal agenoy that provides an award
to the reoipient.

Federal lltiilCis authm'lzed means the
total amount, of Federal funds oblt-
gated by HOD for use by the reoipient.
Thia amount may inOlude any author-
ized oarryoVer of unobligated flUlds
from priol' funding periods when per-
mitted by ROD ~'egulationa or imple-
menting instruotions. --

Federal share of' real property, equip-
ment, or suppliell means that percent-
age of the property's aoquISition costs
and any improvement expenditures
pa.id with Federal funds.

FundIng period means the pertod of
time when Federal funding is available
fOl' obligation by the reotpient,

Intangible PI'OPerty and debt Instru-
ments means, but is not limited to,
tl'adema.rks, oopyrights, patentll and
patent applioations and such property
as loans, notes arid other debt instru-
ments, ieaae agi'eementll, stook llJ.1d
othar instruments or propel1iy owner-
ship, whether considered tllJ.1gible or in-

- tangible.
Obllgatio118means the amounts of or-

ders plaoed, oontraota and g:rauts
a.Wal'ded. servioee reosived anq simllar
tl'llJ.1sactione dm'ing a given period tha.t
require payment by the l'eoipient dur-
ing the same 01' a future perlod.

Outlays or expsllcZltu1'es means ohargell
made to the projeot 01' progl'am. They
may be reported on a cash 01' accrual
basis, FOl' reports prepli\.red on a oash
basta, outla.YIlare the sum of cash dis-
bursements for direot oharges for goods
and aervtces, the amount of'1ndlreo~ex-
pense ohllJ.'ged,the value of thil'd party

§84.2

in-kind oontl'ibutlona applied 8.11dthe
amount of oalll1adva.nces llJ.1dpayments
made to subreoiptente. F01' reports pre-
pa.red on an accrual basis, outlays are
the sum of cash dillbursements fo~' di-
reot ohargell fol' goods and servioes, the
amounf of -indh'eot expense iD,ourred,-
th~ value of in-kind oontl.'ibutiona ap-
plied, and the net morease (01' de-
crease) in the amounts owed by the re-
oipient for goods and otbel' property re-
oeived; for services performed by em- -
ployees, -oontl.'aotors, subl'eoiplents and
otber pli\.yees and other amounts be-
commg' owed under programs for whioh
no ourrent servicee 01' performanoe are
required,

Personal property means property of
any kind exoept real property. It may
be ta.ngible, having physioaJ ezistenoe,
or intangible, hav1ng no physioal exist-
ence, auah as oopyrights, patents, or
seounttee,
--Prior approval means written ap-
proval by an authol'ized offioia] evt-
denoing prior consent.

Program income means gross inoome
earned by the reoipient that is direot]y
generated -by a -supported aotivity 61'
ea.rned as a. result of the award, (see ex-
clusions 111§§84,24 (e) and (h». Proil'l'a.m
income inoludes, but is not Ibuited to,
Income b'om· fees for aervices per-
formed, the use or rental Ofl'oli\.l01' per-
sonal property aoquired undel' feder-
ally-funded projeotll, the Bale of com-
modities 01' items fabrioated under an
award,- lioense fees arid royalties on
patents and oopyrights, and intel'est on
10llJ.1Smade with award funds, Interest
earned on advlU10eBof Federal funds is
not program income. Exoept as other-
wise provided in HUD regulations or
the terms a.nd oonditions of the aWlIol'd,
Pl'og:ra.rn Income doea not inolude tbe
reoeipt 'or prinoipal on Ioans, rebates,
oredits, diseounts, etc., 01' intel'eBt
earned on any of them.

P)'ojeot costs means all allowable
costs, as set forth in the applioable
Federli\.l oost pl'inoiples, 1110o.1'redby a
reoipient IU1dthe value of the oonbrlbu-
tdona made by third paJ.'ties in acoom-
pl1shing the obiectdves of the awal'd
duxing the projeot period.

Project period means the period estab-
lished in the aWllJ.'ddocument duxing
whiOh HUP sponsorship begins and
enda.

,

l
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§84.2

Proparty means, unless otherwise
stated, real property, equipment, In-
tl\,nglble property and debt instru-
ments.
Real propertv means land, including

land Improvementa, struotures and ll"p-
purtenanoss thereto, but exoludee mov-
able machinery and equipment.
Recipient meane an organltllotion re-

oelvJ.ng finanoial asslstllonoe direotly
from HUD to ollorry out a projeot or
program. The term inoludes publio and
p1.'1vate institutions of' higher edu-
oation, publio and private -hospitalS,
and other quasl-publio and prlva.te non-
profit organizations suoh as, but not
limited to, oommunity aobion ll"genoies,
researoh institutes, eduoatlonal ASSO-
oiatdona, and health centers, The term
includes commercial orga.nizationa,
international organizations when oper-
ating domestloaJly (such e.e p,genoles of
the United Nations) whioh ll..1'ereoipi-
ents, subrecipientB, or oontractors or
Buboontraotors of reoipients or Bub-
reoipients. ';l'he term does not include
government-owned oonteaonor-operated
fa01l1ties or researoh centers prOviding
oontinued support for mission-oriented,
large·soale programe that are govern-
ment-awned or controlfed, or are des-
ignated as federally-funded rellearoh
and development centers, The term
does not inolude mortgagors that reo
ceive mortgages :insured or held by
HUD or mortgagors or projeot owners
tha.t receive oa.pital advances from
HUD Illlder the Section 202 and 811 pro-gz.a.ms. - -
R.e8oaroh.ana development means all

researoh aotivitles, both baaio and a.p-
plied, and all development aotivities
that are supported at universities, 0.01-
leges, and other non-profit institu-
tions. "Researoh" Is defined as a sys-
tematio stu.dy direoted toward fuller
soientifio knowiedge or understanding
of the Ilubjeot studied. "Development"
Is the systematlo use or knowledge and
understanding gained from reseli.roh di·
reoted towa.rd the produotion of uaerul
materials, devioes, systems, or math-
ods, Including' design and development
of prototypes and procesees, The term
resel\-roh also tnotudes aotivities in-
volving the tra,inlng of individuals in
resea.roh teohnlques where suoh activ!· -
ties utlllze the same facilities as other
research lind development activities

24 CFR Subtitle A (4- 1-1 1 Edition)

and where auoh activities are not in-
cluded in the instruotion functton.
Small awards means a grllont or coop-

erattve agreement not exoeedlng
$100,000 or the small purchase threshold
fixed at '41 'U.S.O. 403(11), whiohever is
greater.
Subawara means:
(1) .An awal.'d of finanoia.l alls1etanoe

In ths form or mDney, or property in
lieu of money, made under an award by
a reolpient to an eligible Bubreoipient
or by a Bubreolpient to a IDwer tier sub-
- reoipient. The term Inoludes finanoial
asslstanoe when provided by any legal
agreement, even if the agreement is
oalled a oonteaot, but does -not Include
proouremenb .of goods and services nor
does it include any form of e.elllBtl)..nOEl
whioh is excluded from the definition
of "award", -
(2) For Oon:ununity Development

Blook GrantB, the term "Bubaward"
dDElS not mcluda the arrangement
whereby the prime reoipient transfers
funds to another entity and that entity
Is the projeot. A distinotion Is made be-
tween auoh a tranuCer for the further-
ance of the prime reoipient's goals and
the trans!er of funds -to a snbrectpient
who oarries out e.otivltles and Is ac·
oDlllltable to the prime reoipient. For
example, in a OD13G award where a
prime reoipient has e.e its program goal
the revitaliza.t1on of a downtown area,
the funds transferred to a business In
the downtown area to remodel its store
would not be oonsidered a. subaward
Ilubjeot to this part 84.-
Subreoiplent means the legal entity to

whioh a. subaward is made and whioh is
, aooountable to the recipient, for the use
of the funds provided. The term in-
eludes commercial organizatione and
international organizations operating
dDmestioally (auoh aa agenoiesof the
United Nations);
Supplies means all personal propsrty

exoludlng equipment, intangible prop-
erty, and debt lnatrumente ll"Sdefined
in this section, and Inventions of a. con-
traotor conceived Dr first actua.lly reo
duoed to practioe in the performanoe of
wDrk under a. funding agreement
("subjeDt inventions"), as defined in 37
OFR part 401, ":Rights to Inventions
Made by Nonprofit Organizatlone and
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SD;lall Buslness Firms Undel' Govern-
ment Grants, Oontrapts, and Ooopere-
tive Agreements,"
SUSpensionmeans an action by HOD

that tempOl'ariJy withdraws HOD SPOll-
sorship uridel' an award, pending 001'-
reotive action'by the reoipient or pend-
ing a deo~Bion to terminate the award'
by HOD. Suspeneion of an a.wa.rd is a
separate aotion from suspensiona under
HUD regulations implementing E.O.
12649 and E.O. 12689; "Debarment and
SUBPension," Il.t 2 O:FRpart 2424 •.
Termlnatioll means the oanoellation

of HUD sponsorship, in whole or in
part, under :all agreement a.t any time
prior to the date of oompletion, .
Thll'd party in-kind contributions

means the value of non-cash oontrlbu-
tione provided by non-Federal third
parties. Third party in-kind contrlbu-
tions may be in the fOl'm of real prop-
erty, equipment, supplies and othel' ox-
pendable property. and the value of
goods and servioes direotly benefiting
and Sp801iioll.lly identifiable to the
projeot 01' program.
Unliquidated ob~igations, fOl' finanoial

reports prepared on a cash basta, means
the amount ofobligatione ino\U'red by
the reoipient that have not been paid,
:For reports prepared on an accrued ex-
p.enditura basis, they represent the
amount of obligations inourred by the
reoijnenb for whiob an outlay he.s not
bean reool'dad.
Unobligated ba.lance means the por-

tion of the funds authorized by RUD
that has not been obl1gatea by the re-
oipient and is determined by deduoting
t)le oumulative obl1gatiol18 from the
oumulative funds a.uthorlzed.
Unrecovered indireot (Jost means the

difference between the amount awarded
and the amount which oould have been
awarded under the reoipient's approved
negotiated indireob oQst l'ate,
Worlctnn capital advanoe means a pro-

oedure whereby fuuds are advanoed to
the reoipient to oover its eatimated
disbursement needs for a given initial
period.
[69 FR 47011, Sept, 18, lOOt, as p.menlled. at 72
FR 73492, Deo. 27, 200'IJ

§84.8 Effect on other Issuanees,
F01' awards subjeot to tbis part, aU

administrative l'equil'ementB of coni-
fied program regulations, program

) -I
I
f

I
I
I

[
r

I§84.1O

manuals, handbcoks and other non-
regulatol'Y ml\tBl'ials whioh are moon-
sistent with the requirements of this
PIU't shall be Buperseded, except to the
extent tlley at'e required b;sr atatute, or
authorized in accordance with the devi-
abions provision in §84.4, .

§84.4 Devlations.
Tbe Oi$oe of Management and Budg-

et. (Ol\Ul) mll.Y grant exoeptions for
olasses of grants 01' reoipients subjeot
to the requirements of this rule when
exoeptions are not prohibited by sta1r
nne, lIowevel', in the interest of max-
imum uniformity, exceptions from the'
requirements of this rule shall be per-
mitted only in WlUSUal oiroumetances.
HUn may appl~' more restriotive re-
quirements to a olass of reoipients
when a:PP1'oved by 9MB. Ht,TD may
apply less restriotive requirements
when awal'diJig' small awards and when
approved by OMB, exoept for those re-
quirements whioh are sta.tutol'Y, Ex-
ceptions on a oase-by-oaae basis may
alao be made by atm.

§84.6 Subawards.
Unless sections of this PllJ't speoifi-

oally explude Sllbreoipients from oov-
erage, the provisiolls of this pa..rt shall
bll applied to aubreolpients performing
worlr under awal'de if suoh subl'eoipi-
ents are institutiolls of higher edu-
cation, hospitals, commeroral organiza-
tions and international organizations
opel'ating domestioally, or other non-
profit O~gf\nblationB. state, 100!>.1 and
:FederallY reo.ognized Indian tribal gov-
.ernment eubl'eoipients are su.bjeot to
the provisions of regulations imple-
menting' ,the gj.'ants management oom-
mon rule, "Administra.tive Require-
ments 1'01' Grants a11d Oooperatdve
Agreements to State, Looal and li'edl(~'-
ally Reoognized Indian Tribal Govel'n-
ments," (24 O:FItpart 86),

subpart B-Pre-Award
Requirements

§84,10 Purpose,
Seotlo1168Ul thl'oug)l 84.17 pl'esel'lbe

fOl'ms a.nd instruotions and otber pre-
award mattel's to be uaed :In applying
fOl'HUD awa1'ds,
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§84.11

§84.11 Pre-award polfeies,
(a) Use of Grants and Oooperatlve

Agreements, and Oontracts. In eaoh in-
stanoe, HU)) sliall deoide on ·the appro-
priate award instrumenf (i.e, grant,
oooperative ll.ll'l'eement, or oonbraob),
The Federa.l Grant and Coopera,tlve
Agreement Aot (31 U,S,O, 6301-08) gov-
erns the uae of grants, ooopera,thre
agreements a,nd oontracts, A gra.nt or
oooperative agreement shall be ueed
only when the prinoipal purpose of a
bransaotdon is to aooomplish a publlo
purpose of support or stimulation au-
thorized by Federal statute, The statu-
tory oriterion for ohooaing between
grants and oooperative agreements Is
tbat for the 1e.toor, "substantial in-
volvement ie expeoted between tbe ex-
eoutdve agenoy and the State, looal
government, or other ,eoipient when
oarrying out the aotivity oontemplated
in the agreement." .Contracts shall be
used when the prlnoipal purpose ill ae-
quisition of property or services ror the
direot· benefit cir uee of the Federal
Government.
(b) Publlo Notice and Priority Setttng,

HUD shall notify the public of its in-
tended fundin!f priorities for disore-
tionary gra-nt progra-ms, unless fnndlng
priorities are Elst!l,blished by Federal
statute,

§84.12 Fontls tor applying fol.' Federal
assistanoe.

(a.) HUn shall oomply with the appli-
eable report olea.ranoe requirements of
6 OFR part 1820, "0ontrol11ng Pa.per-
work Burdens on the Puhlle," with re-
gardto a.11forme used by HUD in plaoe
of or as a Ilupplement to the Standard
Form 424 (SF-424) sedes.
(b) Applioants shall uee the SF-424 se-

ries or those forms and instructions
presoribed by HUD,
(0) For Federal programs oovered by

E.O. 111872,"Intergovernmental Review
of Fedel.'aJ Programs," the applioant
shal) complete the appropriate seotions
of the SF-424 (AppUoation fol.' Fedeml
Assistanoe) indicating whether the ap-
plioa.tlon was subjeot to review by the
State Single Point of Oontaot (SPOO),
The name and address 0:1'the SPOC Cor
a partioular State can be obtained :from
the Oatalog of Fecleral DomestIc Ass/st-
ance, The SPOC shall advise the appli-
oant whether the program for whioh

24 CFRSubtitle A (4-1-11 Edition)

ap})lioation is made has been selected
by that State :1'01'review,

§84.18 Debarment and euspenslont
Drug·Free WOl'llplaoe.

(a) Re01pients and subreolpients shall
oomply with the governmentwide non-
proourement debarment and auapeneion
requirements in 2 OFR part 2424, These
governmentwide requirements restriot
subawe.rde and oontraots· with certain
parties that lJ,t'edebp,rred, B,uspended. or
otherwise exoluded fi'orn, or ineligible
for pa.rtioipa.tion in federM aseista,noe
programs or aotiv'itles.
(b) Reoipients and subreoipients shall

oomply with the requirements of .the
Drug-Free Workpll108 Aot of 1988 (42
U,S·,O, 701), as set forth a.t 24 CFR part
21,
[?2 FR '1S~91, nee, 27, 200'1]

§84.14 Speoialllwsrd conditions.
If an applioant or reoipient:
(a) lIas a history of poor perrorm-

anoe:
(b) Is not finanoially stable;
(0) Has a ma.na.gement system that

does not meet the standards preacribed
in this part:
(d) HM not oonformed to the terms

and oonditions of a previous award: or
(e) Is not otherwise responsible, HOD

may impose additional requirements as
needed, provided thp,t such a.pplioant or
reoipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additiona.l
requirements are being imposed, the
nature of the correotive aotion needed.
the time allowed for oompleting the
oorreotive aotdons, and the method for
requesting reoonsideration of the a.ddi·
tional requtrements imposed, Axly spe-
01a.1oonditions shall be promptly re-
moved once the oonditione that
prompted them have been oorreoted.

§84.15 MetrJc system of measurement.
ThEl Metrlo Conversion Aot, as

amended by the Omnibus Trade and
OompetltivenesB Aot (15 U.S,O.205) de-
olares that the metrio syetem. ie the
preferred measuremsnt system for U.S,
trade and commerce. The Aot requtres
eaob Federal agenoy to establish a date
or datell in consultatdcn With tbe Seo-
retary of Commerce, when the metric
system of measurement will be used-In
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the agenoy'll proourements, gl'lIJlts, ana
other buaineall-r&lated aotivities. Met-
rio :lmplemeJ.ltll.tion may take longel'
where the use of the Byst&m is initialh'
imprll.otiolll 01' likely to cauee Bignifi-
cant Ineffioienoies in the accomplish-
ment of federally-funded aotivitiea.
HOD shl\.11follow the provisions of E.O.
12770, "Netrio Usage in Federal Gov-
ernment Programs. "

§84.,16 Resource Conservation and Re·
oovery Aot. "

Under the ReBourO&OonBervatlon and
Reoovery Aot (BORA) (pub. L. 94-580,
42 U.s.a. 69611), lUlY State a.genoy or
agenoy of a politioal BubdiviBion of a
Stll.te wbioh 1s ll.sing appropriated Fed-
eral funds must comply with Seotion
6002, Seotion 6002 requires that pref-
erenoe be given .m proourement pro-
grams nobhe purchase 'of Bpeoifio prod-
uots containins' r&oy01ed mfl,terials
identified in guidelines developed by
the Environmental Proteotion Agenoy
(EPA) (40 OFR llarts 247 through 254).
A0001'dingly, State lUld looal institu-
tions of higher eduoattou, hospitals,
commercial orgamzfl,tlone and inter-
national organizationB when operating
domestiolllly, and non-profit organiza-
tions tha.t reoeive direot FeCieral
awa.rds 01' ether Federal funds shall
give praiel'£moe in theil' procurement
programs funded with Federal funds to
the purchase of reoyoled produots PUl'"
suanf to the EPA guidelines,

§84.1'1 Certifioations and represente-
tiona,

UnleBs prohibited by statute or oodi-
tied regillation, BUD is authorized and
enoouraged to allow l'eoipients to sub-
mit oertifioatlons and l'epreaentations
I'equired b~' statute, exeoutive order, 01'
l'eglllation Oilan an11Ull.lbasta, if the re-
oiplents have ongoing IIJld oontinn.illg'
relationships with the agenoy. Annual
oel'tifloe.tions anll repl'esentations shall
be signed by responetble' offioillls with
the authority to ensure reoipienbe'
oomplianoe with the pertinent require-
ments,

§84.21

Subpart C-Post·Award
RequIrements

FINANOIAL AND PROGRAMMANAGEMENT

§B4.20 Purpose of finanoial and pro-
gram man,agement. '

Seotio)lll 84.21thi'ough BUB prasorlbe
standards f01' finanoial manfl,g'ement
systems, methode for making pa.y-
mente and rilles for: sn.tiefyfng cost
Bha~lng and matohing 'l'equil'ements,
aocoununs for program Income, budget
revision ,approvals, mfl,king a.udits, de-
termining allowability of cosb, and es-
tablishing fund ll.vallabil1ty.

§84.21 Standards for financial man-
agement BYlltems,

(a) ROD shaJl requil'e reoipientB to
relate finanoial data to performanoe
data and develop unit oost information
whe-never praotioal. .
(b) Reoipients' finanoial management

Bystems shall provide for the :following:
(1) Aoourate, current and oomplete

diBolosure of the finanoial results of
e~oh ,federally-sponsored projeot or
program In aooordanoe with the report-
ing requirements set forth :In §84.611.If
a'reoip1ent maintains its records on
othel' than an aool'\lll,1basis, the reoipi-
ent shall not be required to establish
an accrual aooounting' Byet&m. TheBe

, reoipients may develop suoh acorua;
data for theil' repol'te on the basis of an
apalYBiB of the dooumentatdon on hand.
(2) Reoords that identify a.dequately

the source e.nd allplioation of funds 1'01'
fedel'ally-sponsored aotivitieB. These
rec,ords shall connaan information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, Income li.nd in-
terest,
(3) Effeotive oontrol over and (l.C-

oountll.b1l1ty fOl' all fllllds, property and
other assets. Reoipients shall, ade-
quately Bafeguard all such assets and
aseure they are used Bolely jor author~
ized purposes.
(4) Oomparlson of outlaYB with budg-

et amounts for each fl,ward. "Whenever
appropriate, finanoial Infol'matip11
should be related to performanoe and
untt oost da.ta,
, (5) Written procedures to minimize
the time elapsing between the transfer
of funds to the reoipient from thEl U.S.
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Treasury and the issuanoe or redemp-
tion of oheoks, warrants or payments
by other means tor program purposes
by the reoipient. To the extent that the
provisions of the Oaeh Management Im-
provement Aot (OMIA) (Pub. L. 101-463)
severn, payment methode of State
agenotes, inlltrumenta.llties, andfieoal
agente llhl\.ll be oonsilltent with OMIA
TreaBury~Sta.te Agl'eements or the
OMIA defa.ult procedures oolUfled a.t 81
om part 205, "WithdrAwal of Dash
from the Trea.aul'y for Adva.noell under
Federal Gra.nt and Other Programs ."
(6) Written prooedures for deter·

mining the reasonableness, a.llooability
and allowabUity of eoate in accordance
with the provisions of the applioa.ble
Federal cost prinoiplell and the terms
and oondrtdons of the award.
(7) Aooounting rsoords inoluding cost

aonounting reoords that are supported
by source dooumentation.
(0) Where the Federal Government

guarantees or insures the repl.Iiyment of
money borrowed by the reoipient, HUD,
at Its disoretion, may require l\.dequate
bonding and ineurance if the bonding
and meurance requirements of the re-
cipient a.re not deemed adequll.te to
proteot the interest of the Federal Gov-
ernment.
(d) HOD may require adequate fidel-

ity 'bond ccverage where the reoipient
Iaolra suffioient ooverage to proteot the
Federal Government's interest.
(e) Where bonds are required in the

situations desoribed above, the bonds
shall be obtained from oompanies hold-
ing oertifloa.tes of authority 8,S aecepb-
able sureties, as presoribed in 81 OFR
part 223. "Surety Oompanies Doing
BUBinesBwith the United Stl\.tes."

§84.22 Payment.
(a) Payment methods shl\.ll mlnlmize

tb-e time elapsing between the transfer
of funds from the United Sta.tes Treas-
ury and tp.e issuance or redemption of
checks, warra..nts. or payment by other
means by the reoipients. Payment
methods of State agenoies or instru-
mentalities shaJl be oonBistent with
Treasury~Sta.te OMIA agreements or
default prccedures oodified a.t 8.1.OFR
part 205.
(b) Reoipients are to be paid in ad-

vance, provided they maintain or dem-
onstrll.te the willingness to maintain:

24 CFRSubflll~ A (4-1-11 Edition)

(1) Written prooedures tha.t mmtmiss
the time elapsing between the transfer
of funds a.nd disbursement by the re-
oipientj and
(2) Flnanoill.1 management systems

that meet the standa.rds for fund oon-
trol and aooountability as established
in §94.21. Oasb advaneee to l\ reoipient
orga.n1za.tion shall be limited to the
minimum amounts needed a.nd be
timed to be in accordance with the 11.0-
tUal, immediate oash requirements or
the reoipient organiza.tion in oa.rrying
out the purpose of the approved P1;0-
gram or projeot, The timing and
amount of cash adva..noes shall be a.a
olose as is administratively feasible to
the aotua,l disbursements by the reoipi-
ent organiza.tion for dlrllot program or
projeot coste and the proportionate
share of any ll.llowable indireot costs.
(0) Whenever possible, advanoes sball

be oonsolidated to oover antloipated
cash needs for all awards made by HUD
to the reoipient.
(1) Advanoe payment mechantsma In-

elude, but are not llmited to, Treasury
oheok a..ndeleotronio funds transfer.
(2) Advanoe pa,yment meoha.nisms are

subjeot to 81 OFR part 206.
(3) Reoipients Shall be authorized to

submit requests for advances and reim-
bursements at lea.st monthly when
eleotronio fund tranSfers are not used.
(d) Requests for Trea.a1U'Ycheek a.d-

vance payments sha.ll be submitted
through elacbronto means determined
by the authorilling mm program, or on
forms as may be authorized by OMB.
Thill form 1s not to be used when Treas-
ury OOeok advanoe pa.yments are made
to the reoipient automatioally through
the use of a predetermined payment
schedule 01' if precluded by speotal HUD
instruotions for electeomo funds tra.ns-
fer.
(e) Reimbursement is the preferred

method when the requirements in para-
graph (b) of this seotion cannot be met.
HUD may also use this method on any
oonstruotion ll.greement. or if the
major portion of the oonstruotlon
projeot is acoomplished through pri-
vate market finanoing or Federal
loans. and the Federal aeststanoe con-
atftutes a minor portion of the projeot.
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(l) When the reimbursement method
is used, l1UD Bball make payment with-
in ao days aftel' reoeipt of the billing,
unless the billing is improper.
(2) Reoi}>ients shall be authorized to

submit request for l'ElimbUl'llement at
least monthl~' wbeneleotronio iUndS
transfers are not used.
(f) If a recipient, cannot meet the orl-

teria. fOl' advance payments filld RUn
has determinecl tha.t reimbursement is
not feasible because the reoipient laoka
suffloient world:ng oapital, IruD may'
provide oash all a working eapital ad-
VAlleebasia. Under this procedure, HOD
shall advanoe oaah to the reoipient to
cover its estimated disbursement needs
for an initial period genel'ally geared
to the awardee's disbursing oyole.
Thereafter. HOD ehall reimburse the
reoipient fOl' its actUliJ cash disburse-
ments. The working oll.pltal advanoe
method of payment ehall not be used
for reoipients unwilling or unable to
provide timely advanoes to their sub-
reCipient to meet the llubreoiplent's ao-
tua,l ol\.6hdisbursements.
. (If) To the extent availa.ble, recipi-
ents shall disburse funds available from
repayments to and interest e9.r.uedon a
revolving fund, program income, re-
bates, refUndll, contract settlements,
audit reoovarles and interest earned on
suoh fUllds before requesting additioll!>.l
cash payments.

(h) Unless otherwise required b~rstat-
ute, lIDD shall not withhold payments
for proper ollarges made by reoipients
at 1lJ.1Ytime during the projeot period
unless paragraphs (ll){l) or (h)(2) of this
seotion apply.

(1) A reoiplent hM failed to oomply
with the projeot objeotives, the terms
and oonditions of the award, 01' Fedel'aJ
repol'ting requirements.

(2) Tbe reoipient or subreoip'ient 113
delinquent in a debt to the Unitsd
States e.s defined in OMB Oll'oulal' A-
129, "Managing ]lederaJ Oredit Pl'O-
gl'ams. II Ulldel' such eondrtdcns, BUD
. may, upon reasohable nonce, inform
the l'eoiplent that payments shall not
be made for obligations incurred after
a speoified date until the oonditions
are oorrected 01' the indebtednsss to
the Fedel's,,1Govemment is liquidated.
(1) Stand9.rds governing the use of

.banlrs s"nd other institutions as deposi-

§84.22

tories of funds advanced under awards
are as follows,

(1) Exoept fOl' situatioll!! dellol'ibecl in
pa.rag'l'aph (1)(2). of thill seotion, RUn
shall not requiresepa.rate depositol'Y
aooounts for funds provided to a reoipi-
ent 01' establish au;V el1gi.bil1ty require-
menta :Cor depositories for iUnds pro-
vided to a 1'eoipient. However, reoipt-
ents must be 'able 1)0 account for the re-
ceipt, obligation and expenditure of
funds. . .
(2) Advanoea of Federal fUndS shaU'be

deposited and main.tained in insured
aooounte whenever :possible.
(j) Oonsistent with the national lfOaJ

of expanding the opportunities fOl'
women-owned and minority-owned
business entel'pl'ises, reoipients shall be
encouraged to use women- owned and
minority-owned banks (a bank which ts
owned at least 60 percent by women or
minority group members).
(k) Reoipients Bhall maintatn ad-

vanoes of FederaJ funds in interest
be!jJ.'l,ng aooounts, unless llaragraphs
(k)(l). (k){2), '01' (k){3) of this section
apply. ,
(l) The recipient reoerves lellS than

$.120,000 in Federal awa.rds pel' year.
(2) The best reasonably available in-

terest bea.ring aooount would not be ex-
peoted to earn interest in excess of $260
pel' yell.l' OD Fedel'al cash balances,
(8) The depository would require 'an

average or minimum batauos so high
tha.t it would not 'be feasible within the
expeoted 'FederaJ and non-Federal cash
resources.
(1) For, those entities where OMIA

indits implementing l'egwations do
not apply, interest earned on Federal
advances deposited in interest bearing
aooounts shall be l'emitted annually to
Del>a.rtment of Health' Il.llCi HUlllan
Servioes, Payment Man9.gell1ent SYB-
tern, P.O. Box 6021, ll.ookvllfe, MD
20862. In keeping with Eleotronio Funds
TrAlls:fel' rurea ~a1 OFll. part 206), mter-
eet Illiould be remitted to the RHS Pay-
ment Management System through an
eleotronio medium suoh as' the
FJDDW1RlllDeposit system. Reol:plents
whioh do not have this oapability
should use a oheok. Interest amounts
up to $260 pel' ~reflJ,'may be retained by
the l'soipient fOl' adml11iatl's"tive ex-
pense. State umversitiea and hospitals
shall oomply with OMIA, as It pel'taiue ,
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§84.Z3

to inliereat, If an entity subject to
aMIA uses Its own funds to pay pre-
award 'coste for disoretionary awards
without prior written a.pproval from
the Federal awarding agenoy, it waives
Its right to recover the Interest under
OMrA,
[69 li'R 47011, Sept. 13, 109~,as amended at 76
FR ~1089,July 16, 2010)

fi 84,28 Cost sharlng Ill'matohing.
(a) All oonbributions, inoluding oa.ah

and third party in-ldl'ld, shall be ao-
oepted aa part of the reoipient's cost
sharing or matohing when suoh con-
tributione meet all of the (allowing ori-
terta,
(1) Are vel'ifiable from the reoiptent's

records,
(2) Are not inoluded as oontmbutdons

for any other federally-assisted projeot
or program,
(8) Are neeeasary and reasonable for

proper and effioient aooompltsbmenb of
projeot or program objeotives.
(4) Are allowable under the applioa-

ble cost prlnolples,
(5) Are not paid by the Federal Gov-

ernment under another emard, exoept
where authorized by Federal statute to
be used for cost sharing or matching,
(6) Are provided :for in the approved

budget when l'eqnired byHUD.
(7) Oonform to other provisions of

tws part, as applioable,
(b) Unreoovered indireot eosts may be

inoluded as part of oost sharing or
matohing only with the prior approval
of ROD.
(0) Values for reoipient oontributions

of servioea and property shall be estab-
lished in accordance with the n.p.Plioa-
ble cosb prinoiples, If HOD authorizes
reoipienta to donate buildlnga or land
for oonstruotion/facilitles aoquisltdon
projeots or long-term use, the value of
the dona.ted property for oost Sharing
or matohing shall be the lesser o:fpara-
CI'aphe (0)(1) or (o)(2rof this seotion.
(1) The oertified value of the remain-

Ing life of the property reoorded In the
reolpient's aocountdns recorda at the
time o:fdonation,

(2) The current fair mar/cet value, :Fiow-
ever, when tbere Is suffioient justifioa-
tion, HOD may approve the use of the
ourrent fair market value of the do-
nated property, even if it exceeds the

24 CFRSubtitle A (4~H 1 Edition)

oertified value at the time of donation
to the projeot, .
(d) VollUlteer aervloes furnished by

professional and teohnical personnel,
ooneuttants, and other skilled and un-
sk1l1ed labor may be oOUnted ea oost
sharing or mabohing if the service is an
integral and neoeSsary pm ot an ap-
proved projeot or program, Rates for
volunteer servioes shall be oonsistent
with those paid for similar work in the
reoipient's organiza,tion, In those in-
stanoes :Inwhioh the required skills are
not Iound in the reolpient organization,
rates shall be consistent with those
paid :for similar work in the labor mar-
ket in whiob tbe reoipient oompetes for
the kind of services involved, In eitber
case, paid f:l'~ge benefits that are rea-
sonable, allowable, and allooa.ble may
be inoluded in the valuation,
(e) When an emploYer other than the

l'80ipient furn.:l.ahea the servioes of an
employee, these eervtces shall be val-
ued at the employee's regular rate of
pay (plus an amount o:f fringe benefits
that are reasonahle, allowable, and 8.01·
looable, but exolusive of overhead
costs), provided these servioes are in
the same aldll ;Corwhioh the employee
is normally paid,
(f) Donated su.pplies may Include

suoh items as expendable equipment,
offioe supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
oluded In tbe cost sharing or matohing
share shall· be reaaonable and shall not
exoeed the fair market value of the
property at the time of the donation.
(g) The methocl, used for determining

oost sharing or ma,tohing for donated
equipment, buildings and land for
wWoh title passes to the reoipient may
differ aooording to the purpose of the
award, if paragraphs (g)(1) 01' (g)(2) of
th1e seotion Il.pply.
(1) If the purpose of the award is to

assist the reoipient in the acquisition
of equtpment, buildlnga or land, the
total value of the donated property
may be olaimed as cost sharing or
matohing.
(2)' If the purpose of the a.we.rd is to

support aotivities that require the use
of equipment, buildings or land, nor-
mally only depreoiation or use charges
for equipment and buildings may be
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made. However, the full value of equip-
ment 01' other oap1tal assets and fau'
rental oharges fOl' land may be allowed,
provided that HOD has approved the
oharges.
(h) The value of donated propel'ty

shall be detarmined in accordance with
the usual aooounting po11oies of the re-
oipient, with the following' qUl\.l1fioe.-
tiona. . .

(1) The value of donated land and
. bUildings shall not exceed its fair mar-
ket value at the time of donation to
the reoipient as established by an inde-
pendent appraiser (e.g., oertified real
property aPP1'aiael' 01' General Servioea
Administl'ation .representative) and
oertified by a responsible official of the
reoipient.
(2) The value of donated equipment

shall not exoeed the fair market value
of equipment of the same age. and con-
dition at the time of dona.tion.
(8) The va-Iue of donll.ted spaoe shall

not exceed the fair rental value of com-
pal'a.ble space as eetabllllhed by an inde-
pendent aIlPra.1sal of oompll.l'able space
e..nd faoillties in a. privately-owned
building in the same looality.
(4) The value of loaned equipment

shall not exoeed itB fair rental value.
(6) The folloWillg requirements PS1'-

tain to. the reQipient's BUPpol'tillg
recorda for in-kind oontributions from
third parties.

(1) Volunteer services shall be doou-
mented ana, to the extent feasible, sup-
ported by the same methods used by
the reoipient fOl' itB ownemploveee.
(U) The basis for determining the

valuation for personal service, mate-
ria.l, eqUipment, buildings and le..nd
eheJl be documented,

§84.24 Program Income,
(a) RUn shall appl~r the sta.ndards set

fOl'th in this sectdon in l'equiring reoipi-
ent organizations to aooount for :pro-
gram Income related to Pl'ojeots fl-
nanoed in whole or in part with Federal .
funds,
(b) Exoept 11.6 provided in l)M'agl'aph

(h) of this section, pl'Oil'am moome
earned during the projeot period Shall
be retained by the reaipient and, in ac-
ccrdanee with HDD regulations 01' the
terms and oonditdons of the aWM'd.
shall be used in one 01' more of the
ways Iiatsd in the following.

§84.24

(1) Added to funds oommitted to the
projeot b3' HUn and .reoiplent ll.11d used
to fm'ther eligible projeot 01' progJ.'am
objeotives.
(2) Used to finanoe the non-Federal

share of the projeot or progJ.'am,
(8) Deducted from the total pl'oject 01'

pl'Ogl'am allowable oost in determining
the net allowable coste on whioh the
Fedel'al Bhare of coats is based.

(0) When HUn authorises the disposi-
tion Of program income as desoribed in .
paragraphs (b)(l) 01' (b)(2) 0,1'this S60-
tdon, pl'ogl'anl incomeIn .exoess of ~T

limits stipulated ehallbe used in ae-
cordance with paragraph (b)(8) of this
section,
(d) In the event that HUn does not

speoify ill its regulations 01' the terms
and oondrtdone of the award how pro-
g~am mcome is to be used, :pa.l'agraph
(b)(3) of this, aecbion shall apply auto-
matioll.lly to all projeots 01' programa
except research, For awards that sup-
port researoa, pa-ragraph Cb)(l) of this
seotdon shall apply automatioally un-
less HUD uldio,atef> in the terms ~d
oondrtdons another alternabtve on' the
award 01'the l'eol.piBnt is subjeqt to spe-
oial award oonditions, as indicated in
§84.14.
(e) Unless HUn regulations or the

terms a.nd oonditione of the award pro-
vide obherwlse, recipients shall havtj no
obligation to the 'Federal Government
regarding' prl,lg'l.'amincome earned after
the end of the projeot period.
(1')If authorized by HUD regulations

or the terms and oonditions of thEl
award, oosts illoldent to the ge11Bration
of program :Inooms may be dec1uoted
from ~'OIlS mcome to detel'mille pro-
gram income, provided these costs have
not been oharged to the award.
(g) Proosens from the sa-le of propel'ty

shall be handled in accordance with the
requirementa of the Property Stand-
al'ds (See §§84,aO.thl'ough Bd.37).
(h) Unless HUn rell'ula.tions 01' the

terms and ooadimon of the award 'pro-
vide obherwfas, rsoiplente eha]). have no
obligation to the Fedel'al GoverJlmellt
with l'espeot to progl'ttm income earned
from lioense fees and royalties for
oopyrighted ma,tel'ial, patents, patent
applioations, trademarka, and inven-
tions produced under an ll.w~l'd. How-
ever. Patent and Tradema.l'k Amend-
ments (35u.s.a. 18) apply to Inventdone
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§84.25

made under an experimental, develop-
mental, or research award.
§B4.25 Revision of budget and pro.

gram plans. '
(a) The budget plan Is the finanolal

expression of the projeot or program all
approved during the award prooesa, It
mll.YInclude either the Federe.l and
non-Federal abare, or only the Federal
share, depending upon RUD require-
ments. It shall be related to perform-
anoe for program evaluation purposes
whenever appropriate.
(b) Reoipients are required to report

deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with thia sectton.
(0) For nonoonatruo'liion awards, re-

oiptents shall request prior approva.1B
from HOD for one or' more of the fol-
lowing'prog'ram or budget related rea-
Ilona.
(1) Oha.ngein the scope or the obieo-

trve of the projeot or program (even if
there Is no assooiated budget revision
requiring prior written approval).
(2) Ohange in a key pereonepeoified

in the a.ppl1oationor award dooument.
(8) The absence for more than three

months, or II,'25 peroent reduotion in
time devoted to the projeot, by the ap-
proved projeot direotor or prinoipa1 in-
vestigator.
(4) The need for additional Federe,l

iunding. '
(6)The tra.nsfer of amounts budgeted

for indireot oosts to lI,bsorbincreases in
dirent costs, orvioe versa, if e,pproval
is required by RU'D.
(6) Tbe moluston, unless wa.lved by

HOD, of costs that require prior ap-
proval in aooordenoe with OMB 011'-
oular A-21, "Oost Prinoiples' for Insti-
tutions of IDgher l1lduon,tion,".OMB
otrowar A-12Z, "Oost Prinoiples for
Non-Profit Organizations," or 46 OFR
part 74Appendix E, "Prmoiples for De-
termining OostsApplioable to Researoh
and Development under Gre,nts and
dontracts :with Hospitals," or 4B OFR
part 81, "OontrMt Oost 1'rinoiples and
Procadures," as applioable.
(7) The transfer of funds allotted for

tra.lning allowanoes (direot payment to
tra.inees) to other oa.tegories of' ex-
pense.

24 CPRSublltle A (4-1-11 Edition)

(8) Utuees desoribed in tbe applioa-
tlon and funded in the apPl'oved
awards, the subaward, transfer 01' con-
traoting out of any work under an
award. This provision does not apply to
the purohase or supplies, materie..l,
equipment or genera.l support servioea.
(d) No other prior approval require-

ments for speolfio items may be tm-
poseClunless a c1eviatlonhllA'lbeen ap-
proved byOMB.
(e) l1lxoeptfor requirements listed In

paragraphs (0)(1) and (0)(4)of this seo-
tlon, HUD is authorizeCl,at its option,
to waive oost-related and administra-
tive prior written approvals required
by Oiroular A-ll0 and OMB 0lroulll.ra
A-21 and A-12~. Suoh waivera may in-
olude authorizing reoipients to do any
one or more of the following.
(1) Incur pre-award coste 90 calendar

days prior to award or more than 90
oalendaz' da.yawith the prior approval
of HUD. All pre-award oosts are in-
ourred a.t the reoipient's r1ak (i.e., HUD
is under no obligation to reimburse
suoh oosts if for any reason the rectpi-
ent does not reoeive an award or If the
award te less than antioipated and in-
adequate to cover sueh coste).
(2) Initiate a. one-time extension of

the expiration 'date of the award of up
to 12months unless one or more of the
following oonc1it10nee,pply. For one-
time extensions, the reoiplent must no-
tify HOD in writing with the sup-
porting reasons and revised expirataon
date at least 10days before the expira-
tion date spenif1ed in the award. This
one-time extension may not be exer-
olsed merely for the purpose of using
unobligated balances. .
(1)The terms and oonditions of award

prohibit the extension.
(ii) The extension requires additional

Federal funds,
(ill) The extension involves any

ohange in the approved objeotives or
soope of the projeot.
(8) darry forward unobligated bal-

anoes to subsequent funding periods.
(4) For awards that support research,

unless HOD provides otherwise in
HOD's reg\llationa, the prior approval
requirements desoribed in paragraph
(e) of this aeotdon are automatioll.lly
waived (1.e., recipients need not obtain
suoh prtor a.pprovale)unlesll one of the
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oonditione inoluded in pal.'agl'aph (e)(2)
of thia section applies.
(1) ROD may, at its option. restriot

the transfer of funds among dlreot oosn
oategorfes or programs, fWlotipns and
aotlvities for awards in which the Fed-
eral share of the projeot exceeds
$100,000and the cumulative amount or
such tl.'allsfers exceeds 01' Is expeoted to
exceed 10percent of the total budget as
last apPl'oveq by RUD. lIUD shall not
psrmib a traiiS:fel' that would oauae any
F.edera.l a.ppropJ.'iation 01' part thereof
to be Ulled fOl' purposes other than
those oonsistent with the o,rjginal in-
tent or the apPl'oprlation. .
(g) All other ohanges to nonoonstruo-

tion budgets, exoept for the changes de-
SOl'ibed in para."o-raph (j) of this seotion,
do not requite p1'ior approval.
(h) F01' conetruotaon awards. 1'eolpi-

ents shall request prior written ap-
proval promptly from lIUD for budget
rsvistona whenever paragraphs (h)(1).
(11)(2)01' (11)(8)of this section apply.
(1) The revision results from changes

in the scope 01' the objeotive of the
projeot or program.
. (2) The need arises for additional

. !Federa.l :funds to complete the projeot.
(8) A· revision is desired whioh in-

volves speoifio costs for whioh pl'ior
written approval requ11'elnents may be
inaposed oonsistent with applioable
OMB.cost prinoiples liated in §04.27.
(i) No other pl'ior approval require-

ments for speoifio items ma.y be im-
posed unless a deviation has been ap-
proved b3' OMB.
(j) When BUD makes an aWal.·dthat

provides support for both oonstruotion
and nonconabruotdon work. ROO may
require the reoipient to request prior
approval from HUD 'befol'e mal.d.ng any
:fund 01' budget transfers 'betwEjen the
two types of work supported.
(k) For both oonabruetdon and non-

oonstruotton awards, lIUD shalll'equil'e
l'soipients to notify lIUD in wdting
pl'omptl3' whenever the amount of Fed-
.eral authorized fWlds is expeotsd to ex-
oeed the needs of the reoipient fOl' the
projeot 1lS1'iod 'by more than $6000 01'
five psroenb of the Fede1'al award,
whiobever is greatel" This notifioation
shall not bs requu'ed if au aPlllioation
for additional fWld:l.llg'is submitted for
a oontinuation award.

§84.26

(1) When requesting aPP1'oval for
)mdget revisions. l'eoi}lients shall use
the budget ronns that were used in the
applioation unlesa lIUD indioates a let-
.ter of request suffices. .

(m) Within 80 o/l,1e~dal' days from Vlle
date of reoeipt of the request for budg-
et revisions, HOD shall review the re-
quest and notifY the reoipient wh9th~l'
the budget reVisions have been ap-
proved. If the l'evision is st111 u.nder

. ooneide1'ation at the end of 30 oalelldM'
days. IroD shall Inform the reoipient in
writing of the date when the :reoipient
may expect the deoision.

§84.26 Non·Federal audits.
(a) Reoipients and subreoipients that

are institutions of higher sducataon or
other non-profit organization (inolud-
ing hospitals) sha.ll be subjeot to the
audit requirements oontained in the
Single Audit Aot Amendments of 1996
(81 U.S.d. 7601-7607) and revised OMB
Oiroular A-ISS. "Audits of States.
Looal Governments. and Non-Profit Or-
ganizations. II

(1) Non-profit organizations su),)jeot
to regUlations in the part 200 and part
BOO series of this title whioh recerve
awards subjeot to part 84 shall oomply
With the audit requite'lllents of revised
OMB Ciroular A-1SS, "Audits of States,
Looal Governments, and Non-Profit Or-
ganizations." For HOD programs. a
non-profit organization is the mort-
gagor 01' owner (as these terma al'e de-
fined in the regula.tions in the part 200
and part BOO series) and not a related 0).'
affiUated organization 01' entity.
(ll) [Reserved]
(b) State and 10011.1governments shall

be subjeot to the audit requirements
oontained in the Single Audit Aot
Amendments of 1996 (81 U.S.O. 7601-
7607) aud revised OMB Oiroulal.' A-lIlS.
"Audits or States, Looal GoVe1'llments.
and NOll-Profit Ol'grotizatione."
(0) FOl'-profit hospitals not oovered

by the audit provisions of revised OMB
Olroular A-13S shall be Bubjeot to the
audit l'equ.irements of tlie Federal
awa1'ding agenoies.
(d) Oommeroial organizations shall

be Bubjeot to the audit requirements of
HOD or the prime reoipient as moor-
pOl'ated into the awar~ document.
[69 FR 47011. Sept. 13. 1994, Il.S amended Itt 62
FE 61617.Nov.lS. 19117)
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§84.27

§84.27 Allowable costs,
For each kind of reoipient, there il,la

set of Federal prlnolples for deter-
mining allowable costs. Allowabillty of
costssball be determined in accord-
anoe with the cost prlnolples applloable
to the entlty inourring the oosts. Thus.
allowa.bility of oosts inourred by Sta.te.
looal 01' federally-reoognleed Indian
trlbn.l governments is determined in
aocordance with the provieionB of OMB
O1roular A-87, "Oost Principles for
Sta.te and Looal Governments. II The 0..1.'
lowability oroosts inourred by non-
profit orgll,nizatlons III determined in
accordance with the provisions of om
01roular A-122. "Cost Prinoiples for
Non-Profit Organizatio)Ul." The allow-
ab11ity of oosts incurred by Institutions
of higher eduoabion Is determined in
aooorda.noe with the provisions of OMB
Oiroular A-21. "Oost Prinoiples foX'
Eduoationa.l Institutions." The allow-
ability of oosts inourred by hospitals Is
determined in ll.Ooordanoewith the pro-
visions of Appendix E of 46OFR part 74.
"Prlnoiples for Determining ooets Ap-
p1-ioa.ble to Resear'oh and Development
U.nder Grants and Contraots with Hos-
pitals." The allowabil1ty of oosts in-
ourX'ed by oommeroia; organizations
and those non-profit organizationn list-
edin Attaohment 0 to Oiroular A-122 Is
determined in aooordanoe with the pro-
visions of the Federal Aoquisition Reg-
ulation (FAR) at 4BOFR part 81.

§84.28 Period of avaUabUity of funds.
Where a funding period is speoified,'a

reeipient may oharge to the grant only
allowable costa resulting from obliga-
tiona inourred during the :fUnding pe-
rlod and any pre-award costs author-
lzedbyHUD.

PnOpIDloTYSTANDARDS

§84..80 Purpose of property standards.
Seotions 84.31 through 84.87 Bet forth

uniform standards governing manage-
ment and disposition of property fur-
nished by the Federa.l Government
whose cosb was oharged to a projeot
Bupported by a Federal award. RUD
sbaJl require reofpients to obllsrVB
these stanCl,ards under awards and ehall
not Impose additional requirements.
unless speoifioally required by Federal
eta.tute. The X'eoiplent may USBits own

24 CFRSubtllle A (4-1--11 Edillon)

property management standards and
procedures provided it observes the
provisions of §§~4.81through 84.37.

§84.81 Insueanee ll,oyerage.
Reolpients SMUt at a minimum. pro-

vide the equivalent insuranoe ooverage
for real property and equipment ae-
ltl'lired with Federal funds as provided
to property owned by the reoipient.
Federally-owned property need not be
insured unless required by the terms
and oonditlone of the ~ward.

§84.82. Real property.
HUD presorlbes the following require-

ments for reoipients oonoerning the use
and disposition of real property ac-
quired in whole or in part under
awa.rds:
,(a) Title to real property shall vest in

the reoiplent aubjeot to the oondltion
that the reoipient shan .use the real
property for tbe authorized purpose of
the projeot as long as It is needed p,nd
shall not encumber the property with-
out approval ofHUD.
(b) The reoipient shall obte.in written

p,pproval by HUD for the use of real
pX'operty 1n other federa.llY-l!ponsored
projeots when the reoipient determ1nes
that the property Is no longer needed
ror the purpose of the original projeot.
Use in other projeDts s)1ll.l1be limited
to those under fel1erally-sponsored
.projeots (i.e •• a.wards) or programs tha.t
have purposes oonsistent with those
authorizsd for support by HUD.
(0) When tbe X'eal property Is no

longer needed as provided in para-
graphs (a) and (b) of this seotaon, the
reoipient Shal1 req\lellt disposition in-
structions from HUD or its successor
Federal awarding agenoy. HUn shall
observe one or more of the following

. disposition 1nstru.otions.
(1) The reoipient ma-y be permitted to

retain title without fUrther obliga.tion
to the Federal Govermnent after it
compensates the Federal Government
for that peroentage of the ourrent fair
ma.rket value 01: the property attrib-
utable to the Federal partioipation in
the projeot.

(2) The reoipient ma-y be direoted to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment foX'tna;t peroentage of the our-
rent fair market vp,lue of the property
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Off/ee of the Seeretary, HUD

attriDut{l.ble to the FederM plU'ticipa-
tion In the prDjeot (a.ftel~(leduoting ac-
tual and reasonable selling an(l fix-up
expenses, If allY, :from the sales Pl'O-
oeede), 'W.b.enthe reoipient is a.uthDr-
ized or raquil'ed to sell the prDperty,
prop61' sales prooedures shall be estab-
lished tha.t provide for oompetition to
the extant pl'aotioable and result in the
higheat possible return.
(8) The reoipient ma.y be direoted to

transfer 'title to the property to the
FederaJ. Government or to an eligible
thll'd party provided that, in suoh
cases, the reoipient'sha.ll be entitled to
oompeneatdon fDl' its attl'1butable per-
oentage I of the our rent fall' market
value of the propel'W.

ti 84.88 Federally-owned 'and exempt
property.

(a) .Federallv-ciwned 1J1'Opertv.(1) Title
to fedel'allY-DWned prDperty remains
vested in tbe FederM GDvernment. Re-
oipients shMl submit annually an in-
ventory listingDf' federally-Dwned
prDperty in thell' DustOdy to :a:un.
Upl)n eompletdori of the award 131'when
the prDperty is no longer n(ieded, the
recipient shall report theprl)perty tD '

, BUD for further HUD utUwa.tiou.
(2) If HUn has no further need 1'ol'the

prDperty, it shaJ.l be deolared excess
and reported to the General Servioes
Administration, unless :a:un has statu-
tDry authDrity to diBPOSBof th~ prop-
erty by alternative'methode (e;g., the
authority provid,ed by the -' FederaJ.
Teohnology Tl'anefer .Act (16 U.S;O. 3710
(I» :to donate resea.l'oh equipment to
eduoatiDnl\.l and non-profit; organiza-
mons in accordance with E.O; 12021,
"Improvlng Mathematios and Soienoe
Eduoation in Suppot't of the National
Educa.tlon Goals. ") .APPl'o),)riate in-
struotions shall be issued to the reoipl-
eut b~' ROD.
(b) Exempt pl'opertJJ. When atatutol'3'

autllorit3' exists, :a:un has the o),)tion
to vest title to pro),)ert~Taoqutred with
Federal funds in the reoipient without
flU'ther obligation to the Federal Gov-
emment Mld under 01)1ldltil)1l6 BUD
oonaiders a,ppropriate. Suob property is
"exempt pl'Dperty. II ShDuld HOD not
Bstn.blish oO)lditions, title to exempt
property upon acquisition shall vest in
the reoipient withcut flU'ther obliga-
tion to the Federal Government.

§84.34

§84.84 Equipment.
(a) Title to equipment acquired b3' a

reoipient with Federal funds shall vest
in the recipient, subjeot to oDnditiDns
of this seotion.
(b) The l'eoipient shall not use el,luip-

ment aoquired with Federa.l funds to
provide servloss to non-Federal outside
Dl'ganiza1iions fOl' a fee tha.t is less than
pl'1va.te companies oharge fOl' equiva-
lent servtcea, unl,!SIl speoiflea.l1y au-
thorlzed by Fed£lrM statute, for as long
as tbe Federal Government retains an
interest in the equipment.
(0) The recipient shan use the equip"

ment in the projeot or program for
whioh it was aoquired as long as need"
ed, whether 01' not the projeot or pro-
gram contdnues to be sUPPDrted.by Fed-
sral funds and Ilha.ll not encumber the
equipment withDut apprDva.1 of HUD.
When the equipment is no 10118el'need-
ed for the oliginal prcjeot or program,
the reoipient shall use the equipment
in oonneotion with its othel' federallY-
sponsored ll.Otivities, in the fDllDwing
ordel' of priDrity: .
(1) A.otivities, sponsored bY':a:un

whioh funded the origlnaJ. prDjeot; then
(2) Aotivities sponsored by Dthel' Fed-

eraJ. awarding agencies.
(d) During the time that equipment

is used on tb.a prDjeot or program fDr
whioh it was ll.Oquired, the ,reoipient
shaJl make it availa.ble for UBeon other
prDjeots or progra.mB if such othel' use
will not interfere with the work on tbe
projeot 01' program for whioh the equip-
ment was o~·lglna.lly acquired, First
prefel'enoe fOl' such Dther use sh!l,ll be
given to other projeots 01' programs
sponsored by HUD that finanoed the
equipment; second preferenoe Shall be
givell to projects 01' programll spon-
/JDred b~' other Fedel'al awarding ag'lln-
cies. Ii" the equipment is owned by the
Federal Government, UBe on other ao-
tivities not sponsored by the Federal
Government shall be permisllible 1f au-
thorized by KUD. User ohal'ges shan be
trea.ted all lll'Og'l'amincome.
(e) When aoquiring replaoement

equipment, the l'eoipient mEl:!' use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to ofiiiet the oosts cf the replace-
ment equipment subjeot to the ap-
prDval or HUD.
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§84.34

(fl 'l'he reoiplent's property manase-
ment standards tor equipment aoqulred
with Federal fundaand federally-owned
equipment shall Include all of the fol·
lowing.

(1) Equipment reoorda shall be main-
tained aoourately ll,ndehall inolude the
following InCorma-tlon,
(I) A deBorlptlonof the squtpment,
(ii) ManufAoturer's serial number,

model number, Federa,l lltook number,
national stook number, or other Identd-
floation number.

(111) Source of the equipment, includ·
Ing the award number,
(Iv) Whether title vests in the reoipt-

ent or the Federal Government.
(v) Aoquieltlon dat,e (or dll,te reo

oelved, If the equipment was furnished
, by the Federal Government) and cost,

(vi) Information from whioh one oan
oalou1ate the percentage of Federal
pa:rtloipation in the ocsb of the equip·
ment (not applioable to equipment fur-
nlsbed by the Federal Government).
(vii) Looation and condition of the

equipment and the date the mrorme-
tlon wae reporwd.
(viii) Unit aoqntsrtlon cost,
(ix) Ultimate disposition dll.ta, in-

oluding date of disposal and sales prloe
or the method used to determine our-
rent fe,.irmll.rket value where a reolpi-
ent compenaatesHOD for ite share,
(2) Equipment owned by the Federal

Government shall be identified to indl-
eaee Federlil ownel'l;lhip.
(3)A phyeioaltnventory of equipment

shll.ll be taken and the results, reo-
onoiled wi~h the equipment recorda at
least once every two yeara. Any dif·
ferenoes between quantities deter-
mined by the physioal lnspeotdon and
those shown in the aocountdng' records
shall be investigated to determine the
causes of the differenoe. 'I'he reoipient
shall, in oonneotion with the inven-
tory, verify the extstenoe, current uti-
lization, and oontinued need for the
equipment.
(4)A oontrol system shall be in effeot

to insure adequlIoteaafegua..rdsto pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be 'Investigated lind
fully documented; if the equipment was
owned by the Federal Government, the
reoipient shall promptly notify mm.

24 CFR Subtllle A (4-1-11 Edition)

(5)Adequate mamtenance prooedures
shall be implemented to keep the
equipment in good oondition.
(6) Where the reoipient 1a authorized

or required to sell the equipment, prop-
er salse prooedures shall be established
whioh provide for oompetition to tbe
extent praotioable and result In the
hill'hest possible return.

(g) When the reoipient no longer
needs the equipment, the equipment
may be Used for other aotivities In ac-
oordanoe with the following standards.
For equipment with a ourrent per unit
fair market value of $6000 or more, the
reoipient mll.Yretain the equipment for
other usaa provided that oompensatdon
is made to HOD or ite euocessor. 'l'M
amount of oompensatdon ahall be com-
puted by applying the percentage 01
Federal partioipation in the oost of the
original pro~eot or program to the our-
rent fair market value of the equip-
ment. If the reoipient has no need for
the equipment, the re,01pientshall re-
quest disposition. instruotions from
HUD.mm shall d~termine Vlheth~ the
equipment can be used to meet HUD's
requirements. If no requiremeht exists
within HOD, the aVll-ilability,of the
equipment s~a.ll be reported to the
Genera,} Servioes Adm1nistra,tlon by
HUn to determine whether a require.
ment for the equipment exists in other
Federal e.genc1es. HUD sball issue in-
struotions .to the reoiplen~ /.10 later
than 120 oalendar days after the reoipi·
ent's request and the following prooe-
dures shall govern.
(1) If so :lnstru!)wd or if disposition

instruotions are not issued within 120
oa1endll.l.'dl\.Ysafter the l'eoipient's re-
quest, the reolpient shall sell the
equipment and reimburse HOD an
amount oomputed by applying to the
sales prooeeds the peroenta.ge of Fed-
eral participation in the oost of the
original projeot or program. However,
the reoipient shall be permitted to de-
duot and retll.in from the Federal share
$500 or ten. percent of the proceeds,
whiohever is less, for the reoiplent's
selling and handling exneneee,
(2) If the reoipient is instruoted to

ship the equipment elsewhere, the reo
oipient sha.ll be reimbursed by the Fed-
Bral Government by an amount whioh
is computed by applying the peroent·
ll,geof the reoipient's partioipation in
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.Offlce of the Secretary, HUD

the cost of the original pI'ojeot OA'pro-
gram to the ourrsnt cah' 1nl\J.'ketvalue
of the equipment, plus 11.1\3'reasonable
shipping or interim storage coste in-
ourred,
(8) If the reoipient is instJ.'~oted to

othermse dispose of the equipment, the
reoipient ahall be reimbursed by' HOD
for suoh ooabs inourred in its disposi-
tion,
(4) llUD ml\~' reserve the :right to

transfel' the title to the Federal Gov~
emment 01' to' a .thil'd party named by
the Federal Government when suoh
third party is otherwise eligible under
existing statutes. Suoh transfer 'llhall
be Bubjeot to the following standards.

(1) The equipment Bhall be appro-
priately identWed i~ the award or oth-
erwise made known to 'the reoipient in
writing.
(li) HUD ahall issue. disposition in-

struotions within 12() calendar days
after reoeipt of I\. finalinventol'Y. The
final inventory Bhalllist all equipment
aoquired with grant funds and feder-
eJly-owned equipment. If HOD fails to
issue .disposition instructions within
the 120 calendar; day period, the reoipi-
ent sbeJl apply the standards of this
section, as appl'opriate.
(iii) When HUn exeroiaes ~ts l;lght to

( taJre title, the equipment shall be sub-
jeot to the provisions for :I'ederaHY-
owned equipment.

§B4,85 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable 'property ahall vest in the re-
Qipient upon acquisitdon, I;f there is a
l'e8id\18,1inventory of unused supplies
exoeeding $5000 in total aggregate
value upon termination 01' oompletaon
of the projeot 01' pl'Og'ram and the BUP-
plies are not needed fOl' any other fed-
eral1~'-sponsored projeot 01' pl'ograan,
the reoipient shall retain tbe supplies
for use 011 non-Federal sponaored ae-
tivities or ·sell tbex:n, but shall, in ei-
ther oase, compensate the FederaJ Gov-
ernment fOl' iw share. The amount of
oompenaatdon shall be computed in the
same manner as ror equipment.
(b) The reoipient shElll 110t use sup-

plies acquired with Federal funds to
provide servloee to non-Federal outside
ol'ganlza,tions cor a fee that is less than
pl'1vate oompames oharge fOl' equiva-

§84.36

lent aervfces, umess speo1fioall~' au-
thorized by Federal statute, as long as
the Fsdeml Government retaina an in-
tel'est in tbe supplies.

§84.86 Intangible property.
(a) The reoipient may oopyright any

work that is subjeot to OOpyr1g'btalld
was daveloped, 01' for" which ownership
was purohal.led, Wlder an award. HOD
reserves a royalty-Cree, nonexclueive
and irrevooable right to reproduce.
publish, 01' otherwise use the work for
Federl\.l purposes, and to. authorize oth-
ers to do so.
(b) Reoipients are subjeot to applioa-

ble regulatiollB governiJl8' patents and
inventions, inoluduig government-wide
regulations iesued by the Department
ljf; Oommerce at 8'7 OF:R pl\l't 401,
"Righta to lllventions Made by Non-
profit Ol'ganizations 1Ul~ Small Busi~
ness Firms Under Government Granw,
Oontraots and Ooopel:a.t1ve· .Agree-
menta." .
(0) HUn has ~e right to:
(1) Obtain, .I:sproduoe, publish 01'obh-

erwlse use the data first produoed
under an award; fl.l1d

(2) Authorize others to receive, repro-
duoe, publtsh, or otherwieo use auoh
data for ROD purposes.
(d)(l) In I\ddition, :In response to a.

FreE!dom of Information Aot-(FOIA) re-
quest for researoh data relating to pub-
lished l'eseaa'oh findings produced uuder
an award that were used by WI> in de-
veloping an ageno;\' aobion that has the
rerce and effeot of law, RUD allall re-
quest. and the recipient shall provide,
within a reasonable time, tbe l'esearoh
data BOthat they 01Ulbe made avail-
able to the ,publio tlIrough the proce-
dures estabUahed undel' the FOIA, If
HOD obtatns the reaearon data solely
in respollseto a FOlA request, mID
may ohM'go the l'eCjuester a reasonable
ree equaling the full inoremental oost
or obtailling the research data. This fee
should reneot oosts inourred b~'HUD,
the l'eoiplent, and applioable Bubl'eo1pi-
ents. Thie :fee is in additioll to any fees
HUD may aseesa under the FOIA (5
U.S.0.562(a)(4)(A».
(2) The following definitions apply

fol' purposes of-this paragraph (d):
(1)Reseal'CJh data is defined ail the re-

o01'ded faotual material commonlv M-
oepted in the soientifio oommunitv as
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neoessary to validate research findings,
but not any of the following: prelimi.
l1ary analraes,' dl'Mta of scientifio pa-
para, plans for future research, peer re-
views, or oommunloations with 001-
leagues, This "recorded" material ex.
oludea physioal objeots (e.g., le.boratory
samples). Researoh data. also do not in- '
elude:
(A) Trade seorete, oommerol.al infor-

mation, materials neoessary to be held
oonfidential by a researohel' until they
are published, or slmilal' information
whloh is proteoted under law; and
(.B) Personnel and medioal informa-

tion a.nd similar information the dis-
closure of whioh would oonatitute a
clearly unwarranted Invaston of per.
sona1 privaoy, suoh as inforrriation that
could be used to identifY a partioulll.l'
person in a research study.

(11) Published Ie defined as either
when:' ,
(A) Research findinge are published

in a peer-reviewed Bcientifio or teeh-
ntca) journe.lj or
(B) ROD publioly and offioially oites

the researoh findillg's in support of an
agenoy action that has the rorce an(i
effect of law.
(iii) Used by HUD in deVeloping a.n

agency action th4t has the force and ef-
fect of law is defined as when RUD pub-
lioly a.nd offioially cites the researoh
findings in support of a.n agenoy action
that has the force a.nd effeot of le.w.
(e) Title to Intangible property and

debt instruments aoquired under lion
a.ward or sube.ward vests upon aoquisi-
tlon in the reoipient. The rectpient
shall use that property for the origi-
nally-authorized purpose, a.nd the re-
olpient shall not encumber the prop-
erty without approval of ROD. When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shan ooour in accord-
anoe with the provisions of §84.34(g),
[59 FR 47011, aapt. 13, 199~,as nmended at 66
FR 80499, May 11, 2000]

§ 84,87 Property trust relationship,
Real property, equipment, intangible

property and debt instruments that are
aoquired or improved with Federal
funds sh!\oll be held in trust by the reo
cipient as tl'uatee for the benefioiaries
of the projeot or program under whioh
the property was aoquired or improved.

24 CFRSubtitle A (4-1-11 Edillon)

HUD may require recipients tc reoord
liens or other e.ppropriate notices of
record to indioate th!l,t personal or real
property has been aoquired or improved
with Federal funds and that UBe and
disposition oonditione apply to the
property.

PROOURlilMlDN'l' STANDARDS

§84.40 Purpose of procurement stand-
ards. "

Seotions 84.41 through 84.48 set forth '
standards for uae by reoipients in es· '
tabl1ahlng prooedures for the procure-
ment of suppliee and other expendab)e
property, eqUipment, real property and
other servioes with Federa.l funds.
Thes'e llta.n.dards are furnished to en-
sure that suoh ma.terials a.nd services
arB obtained in an, effective manner
and in oomplianoe with thll provisions
of a.pplioable Federal statutes and ex-
eoutive orders. No additional procure-
ment eta.n.dardB or requirements shall
be imposed by HOD upon reCipients,
unless specifioally required by Federal
eta-tute or exeoutdve order or IIopproved
bYOMB. '

§8.J,41 Reoipient responsibilities.
The standards eontadned in this seo-

tion do not relieve the reolpient of the
oontractual responsibilities arising
under its oontract(s). The reoipient is
the responsible authority, wit}jout reo
course to mJD, rega.rding the settle-
ment and sa.t:1sfaotion of all oontrac-
tual and admh,lietratlve issues ariSing
out of proourements entered into In
support of an award or other agree-
ment. Thia Includes disputes, 011101008,
protests of award, aource evaluatdon or
other ma.tters of a oontraotual nature.
Matters concerning violation of statute
are to be referred to suoh Federal,
sta.te or looal authOrity as may have
proper jurisdiotion.

§84.42 Codes of conduct.
The recipient sha.ll maintain written

standards of oonduot governing the
performanoe of its employees engaged
in the award and administration of
oonteaots, No employes, offloer, or
Il.gent shall partioipate in the selection,
award, or administration of a. oontraot
Bupported by Federal funde if a real or
apparent confliot of interest woulCl be
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§84,44Oltlce 01the Seoretary, HUD
involved, Suoh a oonf.\j,ot would arise
when the employee, offioer, or agent,
a:ny member of his or her immediate
famll~', llis oi' hel' partner, or an orga-
nization which employs 01' is about to
employ lillY of the parties indioated
herein, has 1\ finanoial or other intel'est
In the firm selsoted for an award, 'rbe
offioers, employees, and agents of the
reoipient shall nelthe1' "olioit nor 11.0-
oept gratuitIes, favors, 01' anything 01;
monetary value from oontraotors, 01'
parties to subagJ.'eementll, However, re-
oipients may set standarda fOl' situa-
tions in whioh the fil\anoial mteresn is
not BubBtILlltlal 01' the gift 1s an unso-
lioited item of nominlLlvalue, The
standards of conduct shall provide for.
disoiplinary aotions to be applisd for
viollLtions of suon standards by offi-
oers, emplOyeeB, or agents of the reo
oipient. .

§84,48 Oompetition,
All proourement transaotions shall

be oonduoted in a manner to provide,
to the maximum .extent praotioal, open
and iree oompetition, The l'eoipient
"hall be alert to orga.niza.tional eon-
fliots of interest as well as nonoompetd-
trve praotdoes among contractors that
may.restriot 01' eliminate oompetition
or otherwise restl'ain trade, In order to
ensure objeotive nontraobor perform-
ance and eliminate unfair oompetitive
advantage, oontcactore that develop or
draft speoifioa.tlollS, requiremente,
statements of. work, invitations for
bids aud/or requests for proposals ahall
be excluded from oompeting ror such
proourementa. Awards shal! be made to
the bidder or ofCerol' whose bid 01' offer
is responsive to the solioitation and is
most advantageous to the reoipient,
pl'ioe, qua.llty and other faotol's OOJJsid-
ered, The other factors shall inolude
the bidder's or offeror's oornpltanoe
with Beotion 3 of the Bousing' Mld
Urban Development Aot of 1968 (12
U.S.O. 1'101u), hereafter l'efe1'l'ed to as
"Seotion 8,/l Seotion 8 provides th!1.t, to
the gl'eatest extent feasible, and eon-
sistent with existing FederM, State,
and 10011.1 laws, and l'egnlations, eco-
nomic opportunities genel'ated bJ' cer-
tadn HUn fina.noial asstatancs shall be
directed to low- and very low-inoome
persone, SOliolta.tions sball oleal'l;}' set
fOl'th all requirements' that the bidder

01' offel'or shall fulfill in ordel' for the
bid 01' offer to be evalua.ted b3' the re-
oipient . .AllY and all bids or offers may
be l'ejeoted when it is in 1;hereoipient's
interest to do so,

ll84,44 Procurement proeedures.
(a) .A1lreoipients shall establish writ-

ten procurement procedures, 'rheee
prooedures shall proVide for, a.t a min-
imum, that parag'i'aphs (a)(l), (0..)(2) and
(a)(3) of this seobion apply.' .

(;I.) Reoipients avoid purchasing' un-
neoessary iteins, .
(2) .Whel'e approprill.te, an analysis is

made of lease and purchase alter-
natives to determine whioh would be
the most eoonomioal and praotioal pro-
ourement for the Federal Govermnent.
(8) Solioitations ·:fbr goods and serv-

ioes provide for all of the following,
(i) A clear and accurate description

of the teohnioal requirements for the
material, produot 01' eervice to be ),)1'0-
cured. In oompetit~v~ proourementa,
suoh adesoription aha.11 not contain
features which unduly restriot com-
)?etltion. ..
(ii) Requirements w~oh the bidderl

olferor must fulfill and all othel' fao-
tors to be used in evaluating bida 01'
)?rOpolla.1B,
. (iii) A desoription, whenever prao-
tioable, of technioal requirements in
terms of fUnotions to be performed or
performp,noe required, including the
range of acoeptable oha.raoteristios 01'
minimum aooeptable standards.
(iV) The speoifio features of "brand

name or eqll.al" desoriptions tha.t bid-
dera ere required to meet when slloh
items al'e inoluded in the solioitation.
(v) The acceptance, to the extent

pJ:aotioable and eoonomically feasible,
of products a.nd services dimenslonedin
. the metrio system of measurement.

(vi) Preferenoe, to the extent prao-
tioable and eoonomioally feaSible, for
prodnots and eervlcea that conserve
natUl'al resouroee and pi'otaot the envi-
ronment and are energy effiolent,
(b) Positive effOl'ts shall be made by

i.'eoipienta to utiUze sma.1l businesses,
minorit~r-ow.ped firms, ahd women's
business entel'pl'ises, whenever' pos-
sible, lteoiplents of Fedel'a] awards
shall take all of the following steps to
furthel' thia goal.
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(1) Ensure that small businesses. mi-
nority-owned firme, and women's busl-
ness enterprises are used to the fullest
extent prMti()a.ble,
(2) MalIe information on forthooming

opportll.n1tiee available and arrange
time :framesi'or pu,rohases and con-
tracts to enoourase and fao1l1tate pat··
tiolpation by small businesses, minor-
ity-owned firms. and women's buetneae
enterprises.
(3) Conaider in the oontraot process

whether firms oompeting for larger
ccnteacta intend to suboontract with
small businesses, minority-owned
firms, and women's buslnese enter-
prises.

(4.) Enoourage oontracting wltl1 con-
sortiums of small businesses, minority·
owned firms and women's bnslnese en-
terprises when a contract 1e too larg·o
tor one of these firms to h~dle individ·
ually.
(6) Use TheBervioesand assistanoe, as

appropriate, of such organizations as
the Small Business Adn'linistration and
the De;partment of Oommeroe's·Minor-
ity Business Development Agenoy 1n
the sol1oitation and utilization of
smal) businesses, minority-owned firms
and women'a buetness enterpriees.
(0) The type of ;proouringinatI'llments

ueed (e.g., fixed prioe oontraots, oost
reimbursable oontrMts, purohl\se or-
dara, and jnoentive oontraots) shall be
determined by the reoipient but shall
be appropriate for the particular pro·
ourement and for promoting the best
interest of the. program 01'pr03eot in-
volved. The "oost-plue-a.~peroentage-of·
coat" or "percentage of oonstruotion
oost" methods of oontraotlng shall not
be used.
(d)Oontraots shall be made only with

responsible conteacnors who poasees
the potential l\bility to parlorm suo-
oessfully under the terms and oondi-
tione of the proposed procurement.
Oonsideration shall be given to suoh
matters as oontractor integritYi com-
plianoe with publio poliCY, inOluding,
where applicable, Seotion 3 of the
Housing and UxbanDevelopment Aot of
1968 (12 U.S.C. 1701u): record of past
per1:ormll"noe;Il"ndfin!l"D.oialand teoh-
nioal resouroes or aooessibility to other
neoessary resouroes. In oertain oir-
oumauanoes, oontraote with oertain
parties are restrioted by Implemenna-

24 CFRSubtitle A (4-1-1 1 Edition)

tion of Exeoutive Orders 12649 and
12889, "DeblU'mentand Suspension." a.t'
II OF.R part 2424.
(e) Reoipients shall, on request. make

available for the Federal awarding'
agenoy, pre-award review and procure-
ment doouments, Iluohas requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when a.ny
of the following oonditions apply.
(1) A reoipiant'a proourement prooe-

dures or operation faUeto oomply with
the proourement sti\ndardS in HUD's
implementation of Ojroula.~~110. .
(2) The procurement is expeoted to

exosad 3100,000 or the small purchase
threshold fixed at 41 U.S.D. 408 (11),
whichever is greater, and is to be
awarded without compebitdon or only
one bid or offer ie received in response
to a solioitation.
(8) The procurement, wl110his ex-

peened to exoeed the small purehaaa
threshold. speoifies a. "br!l"D.dname"
produot. .
(4) The proposed award over the

small purohase threshold Is to be
awarded to other than the a;pparent
low bidder under a sealed bid procure-
ment.
J6) A pl'oposed oontraot modifioation

ohanges the scope of a oontract or in-
oreases the contcaot amount by more
than the amount of the small purohase
thieshold.
[69 FR 47011. Sept. 18. 1994. as amended a.t 72
Ji'R 7849:A, nee: 27, 2007]

§84.45 Oost III1d prioe analysis.
Some form of cost Or price analysis

ehall be made and dooumented in The
procurement fUell in oonneotaon with
every proourement aotion, Price anal-
ysis' may be aooomplished in varloue
ways, inoluding the oompartson of
prioe quotations submitted, market
prices and similar indioia, together
with disoounts. Cost analye:lllis the re-
view and evaluation of sach element of
cost to . determine reasonableness,
allooability and allowa,bUity.
§84.46 Procurement reoerds,
Proourement records and files for

purohasea in excess 9f the small pur-
chase threshold shall inolude the 1'01-
lowing at a minimum:
(a) Basis for oontraotor eeleotionj
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Office of the Secretary, HUD §84,48

has made a dete1'minatio}1 that the
Federal Govemment's interest ill ade-
quatel~T proteoted. If such a detel'mina-
tioll has not been made, the minimum
requirements shalJ be as follows:
(1) A bid guarantee from each bidder

equivalent to five percent of the bid
prioe. The "bid guarantee" filiall con-
met of a firm commttment such as a
bid bond, oertmed oheok, 01' other ne-
gotiable instrument aooompanying a
bid as assuranoe that the bIdder ahall,
upon aoceptanoe of his bid, exeoute
auoh oontraotual documents as may be
l'equil'ed within the time speoified.
(2) A performanoe bond on the pp,rt of

the contractor for 100 peroent of the
§84.48 Contraot provisions, oontra.ot prioe. A "pe1'formanoe bond II
The reoipient shMJ Include, in addi- is one executed in oonneotion with a

tion to provisions to define a Bound lIolld oontraot to secure fulfillment of all ·the.
oomplete agreement, the following Pl'O~ oontraotor's obl1ga.tions under suoh
vfsiona in all oontmots. The folloWing oontra.ot,
pl'ovisions sha.ll also be applied to sub- (8)A p~yment bond On the pp,rt of the
oontl'/I.Ots. contra.otor for 100 peroent of the con-
(a) Oontraots in exoess of the small tl'aot prioe. A "payment bond" is one

purchasa tbrefiliold filia.ll contam eon- exeouted in connection With a. conteaot
traotual provisions o~, oondttdons that to assure payment as required by stat-
anew for administrative, OOJltraotual, ute of all p91'sons supplying labor and
01' legal remedies in mstanoea in whioh material in the exeoution of the work
a contractor violates 01' breaohea the provided for in the contract,
contract, terms, a)ld provide for such (4) Where bonds are required in the
remedia.l aotions as may be appro- situationa deaor1bed 'herein, the bonds
priate. l •
(b) :All oontra.ots in excesa- of tp.e shall be obtained from oompanies hold~

small purohase threshold shall oonta.in ing oertiflcates of authol'iW as accept-
suitable provtstona fOl' termination by able sureties pursuant to 81 OFR part
the recipient, inoluding the manner by 228, "Sl,U'ety Oompanies Doing Bu.siness
whioh termination shal! be effeoted With the United States."
and the basil; for settlement. In addi- (d) All negotiated ecnteaote (exoept
tion, suoh.oontraots shall describe con- those for less than the small purahasE!
ditiol1B unde1' which the aontl'act. mll.Y threshold) awarded by reoipients Bhall
be terminated f01' defaUlt as well as 11101udea provision to the effect that
oondittoue where the oontraot luay be , the reoipient, IiUD, the Comptl'ollel'
tel'minated because of otroumstanoes Gelleral of the United States, or MY of
be~'ond the control of the contractor, theil' duly authol;'i~ed representatrvea,
(c) l!lxoept as otherwille l'equired by shall have access to any books, docu-

statute, an awal'd that l'oquires the menta, papers and recorda of the con-
oontraotdng' (or subcontraotdng) {Ol' tl'aotor whioh are direotly pertinent to
oonstruotion 01' {aolliW improvements a Bpeoifio program for the purpose of
shall provide 1'01'the l'eoip1ent to follow making audits, examinations, eXoBl'pts
its own requirementa l'elatiljg to bid and transcriptions.
guarantees, performanoe bonds, and (e) All ooutraots u)clutUng small
l)aYl1lent bonds unless the constmcmon pW'ohasell awal'ded 'by recipiente and'
contract or suboontract exoeeds their oon~'aotorll shall contain the 1'1'0-
S100,OOO. F01' those oontracts or Dub-
oonbraota excesding' $100,000, HUD may ourement provisions of Appendix A to
accept the bouding 1)01103'and require- this rule, as a.pplioable.
ments of the reoipient, providsd IiUD

(b) Justifioation for laok o:fcompeti-
tion when competitive bids 01' offers
are not obtained; and
(c) Baste for award ooat or price.

§84,47 Oonn-aot administratlon.
A 53'stem for contract at'lm1niBtration

shall be ma1ntaille(l to ensure con-
traotoi' oonrormanoe with the tel'ma,
oonditions and speoifioatiollS of the
QOntl'aot and to ensure adequate and
timely foJ,low up of a.ll purohases. Re-:
oipients shal) evaluate contractor per-
formanoe and document, as a.p1>ro-
priate, whether contra.otol'll have met
the terms, oondrtdons and specifioa-
tions of the contract.
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§84.50

REPORTS AND RElCORDS

§84.50 Purpose ofloeports lind records.
Seotions 84.51 through 84.63 set forth

the prcoedures fOl' monitoring lUld re-
porting on the reoipient's finanoial lUld
program performa,noe and the nec-
essary "tandard repol·ting forma. They
also set forth rsoord retention require-
ments.

§84.lil Monitoring and rsporting pro.
graJn POl'fOl'xnaDoe.

(a) Reoipients e..re responsible for
managing and monitoring each projeot,
program, subaward, funotion or aotdv-
ity supported by the award. Reoipients
Ijball monitor sub awards to ensure Bub-
reoipients have met the audit require-
ments as delineated in §84.26.
(b) HOD aball nrescrtbe the frequenoy

with whioh the performanoe reports
shall be submitted. Exoept as provided
in §84.51(0, perfol'manoe reports shall
not be required more freqUently than
quarterly or less frequentlythlUl annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year; quar-
terly or semi-annual reports sball be
due 80 days after the reporting period.
HUD ma.y requfro I\-nnu/lJ.reports before
the anniversl\-ry dates of multiple year
awards in lieu of these requirements.
The final performanoe reports are due
90 oalendar days after the expiration or
terminatdon of the award. "
(c) If inappropriate, a final technloeJ

or perform.anoe report shall not be re-
quired after oompletdon of the projeot.
(d) When required, performanoe re-

ports shall genereJly oontain, for eaoh
I\-ward, brief information on eaoh of the
following:
(1) A comparlson of actual aooom-

plishments With the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Wllenever approprill.te and the outpnt
of programs or projeots can be readily
qUlI.ntified, suoh quantitl\-tive da.ta
shoUld be related to oosu data for com-
putation of unit costs.
(2) ReaeoDs wby establ1ehed goals

were not met, if appropriate.
(8) Other pertinent inrormatdon in-

oluding, when appropriate, lUlll.lyala
and explanabion of oost overruns or
high unit costs.

24 CFRSubtllle A (4-1-1 I Edit/on)

(e) Reoipients llhall not be required to
submi t more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify HUD of developments that have II
signifioant impaot on the award-eup-
ported aotiVities. Aleo, notifioation
sheJl be given in the oase of problems,
delaYB, or adverse oonditione whioh
materially impair the ability to meet
the objeotlveB Of the a.ward. Thie notifi-
cation ehall inolude a statement of the
aoblon taken 01' contemplated, and any
assistanoe needed to resolve the situa-
tion.
(g) BUD may make site visits, as

needed.
(h) HOD shall complY with clearance

requirements of 6 OFR part 1320 when
requesting performanoe data from re-
oipients.

fi 8\L52 Financiwl'sporiing.
(a) The Federal finanoial report

(FFR) , or suoh other form as may be
approved by OMB, is authorized for ob-
taining finanoial information from re-
cipients. The applioability of the FFR
form shall be determined by the a,ppro-
priate H't1D program, and the grantee
will be "notified of any program require-
ments in referenoe to the FFR upon re-
oeipt of tbe award. A HUD program
may, where appl'opriate, waive the UBe
of the FFR for its grantees and require
an alternative reporting' system.
(b) HUD shs,l1 presoribe whether the

FFR Shall be on a oash or aoorual
baais, If HUD requires aoorualinforma-
tion and the reoipient's accounttng
records are not normally kept on the
accrual basrs, the reoipient shall not be
required to convert ita aooounting ays-
tem, but shall develop such aoorual in-
formation through besf estdmatee
based on an analysis of the dooumenta-
tion on band.
(c) HOD sball determine the fre-

quency of the FFR for eaoh projeot or
program, oonaidering the aize and oom-
plexity of the partdenlar projeot or pro-
gram. However, the report shall not be
required more frequently than quar-
terly 01' less frequently than annually.
The reporting period end da.tes Bhall be
March 31. June 80, September 80 or De-
camber 81. A final FFR shall be re-
quiretl at the oompletdon of the award
agreement and shall use the end date of
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Ot/lce of the Secretary, HUD
the projeot 01' gl'ant period as the re-
'portillg' end date,
(d) lrU.Ii requires reo1pients to submit

the FFR no lat'el' than SOda.ys aft&t the
end of eaOA'speoified reporting period
for quarterly and'senli-annua1 reports,
and ,90 .ol\,lelldar days' for a.nnual re-
por~: Final reports shall be submitted
no later tbl\.ll 90 dayfil aftel' the prQjeot
or grant pel'iod end date, Extensions. or
reporting du.e dates may be approved
by HUD upon request of the recipient,
.HUD ma,y require awardees to submit
the FFR eleotronioally. Electronic flub-
mission IIlay be waived for oause in ao-
oordanoe With HUD's waiver policY in
§6,110 of·this title, '
(e)(l)Wl1en funds are advanoed ,to re-

oipients ROD shall use the FF:R '·to
monitor cash advanced to recipients
and to obta.in dis1;lursement blforma.-
tion fOl'each ag'l'eement with the re-
olplents, IhJD may require foreoaste of
FederaJ oaeh requirements in the "Re-
marks" seotdon of the FFR and maY re-
quire l'eolplents to report in the ''Re-
marks" seotdon the amount of oash ad-
vanoes reoerved and l'etained in excess
of three days and' anY interest earned
on sucb oash: advanoes, Reoipients shall
provide sbort narrative explanations of
actions taken· to reduoe early
, drawdowns and excess balances.

(2) Reolpients shall be. required to
,sllbnlit not more thl\.ll the original and
two.oopies of the FFR 01' Ilubmit the 1'6- .
poi't.e~eDtron1(jallY. BUD may rsqutre a
q\U1J'terly report 'from reoipients re-
oeiving advances totaling $1 million or '
more per yeM',
(f) Whan HOD needs additional infor-

mation o~ more fl'equent reports, the
follpv>1ngllha~ll)e observed,
(1) When additionaJ inrormatdon is

needed to comply with legislattve re-
quirements· or goVerllmEllttwide 1'6-
quirements, HOD Bhall issue inBtruo-
tioria to l'equiI'(l reoipientll to submit
such inJor,q>.ation undel' the "Remarks"
section o:{the re})ortll 01' other means.
(2) When RUD detel'nlines tha1i a re-

oipient's aooounting system does not
meet the staudal'ds in §B4.,21, adell,tional
pertinent infol'lnation to :further mon-
itOl'aWlU'dsma,;\' be obtained by written
.notioe to t:qe l'eoipient until filuolltime
as the' Bystem is brought up .to stand-
'ai'd, liUD, in ol)~ahrlng thia illfC!l'ma-

§84.53

tion, shaJl oornl)ly with report oiear-
anoe l~eq\lll'ements of 6 OFR part 1320,
,(3) 1IUD may eleot to accept the iden-

tioaJ information' from the reoipients
through a System to flystem data inter-
face as determined In' HUD, .:
[75 FR 4l089, Jul;y 16,9010]

§84.58 R,etention lind aceeas requlre- "
ments ;for records.

(a) This seotion sets :l'0l'th require-
.ments for r.eool'd retention and access
to reoords fOl' awards to reoipients.
ROD shall not impose lLllY othel' record
retention or acoeas requirements upon
re9iplents,

(I:i) Finl\.lloial records, supporting doe-
uments, statistioal records, llJld" all
other records 'pel't1nelit to an award
shall be retained fOl'a period of thl'ee
years from the date of submission of
the final expenditure report or, for
awards that aee renewed quarterly or
annually, from 'the date of the aubmis-
sion of the quarterl3' or annual finl\.ll-
oial report, lIS authorized by EUD, The
onl3' exoeptions are the following.
(1) If any litigation, oladm, or audit ie

sta,l'ted before the expiration. of the 8-
year period, the reoords shall be' re-
tained. until all litigation, cladms or
audit findings uwolving tl;l.e reoords
have bean resolved and final aotton
taken, '
(2) Reool'ds for rsal propel'ty and

equipmBnt acquired with Federal fllIlds
shall bEll'otained fOl' 8 years after final
disposition,' .
(8) When reoords are tl'l\.llsferred ~o'or

mamtained by BUD, the 3-yea,1'reten-
tiol\ requil'olnent ill not applioable to
the l'eCiipient. .
(4) Indireot cost rate Pl'oposala, oost

allooation plans, etc, as speoified in
§04.li8(g).
. '(0) Oopiee of ol'iginal records ma3' be
'supstituteCi for the ol'igillaJ records 'if
authol'ized b3' rom. . .
(d) HUD sAaJI1'equeat transfer of oer-

tain records to its oustody from reoipi-
ents when it determines ~hat the
reoords .jmasese long term retention
value, However, in order to avo1d dupli-
oate l'eoordkeeping, HUn may make ar-
, l'allgements fOl' recipients to retain any
reoorde' tbat are oontdnuoualy needed
fel' joint USB,
(e) ROD" the' Inspeotor General,

OOlll)Jtl'oller General or. the United
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§84.60

I:'ltates, or a.ny of their duly authorized
representatives, have the right of time-
ly and qIU'estrioted aooesa to any
books, documenta, papera, or other
reoords of reolpienta tha.t are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
eopiea of auoh doouments. This right
also inoludee timely alld reasonable ao-
cesa to a reoipient's p~rsonnel for the
purpoae of interview and dlsoussion re-
lated to·suoh documents, The rights of
aooess In this paragraph (e) are not
limited to the required retention pe-
riod, but shall last' as long as .reoords
are retained.

(l) 'Unless required by statute, HUD
shall noli place restriotions on recipi-
ents that limit publio aQ08SIl to the
reoords of reoipients that are pertinent
to an awp,rd. except when HUD oan
demonstrate tAat suoh recorda shall be
kept oonfidential and would have been
-.exempted from disolosure pursuant to
the Freedom' of Information Aot (6
U.S.O. 662) if the records had belonged
toHUD.
(g) IncUreotcost rate proposals, cost a/-

location plans, etc, Paragrp,phs (g)(l) and
(~)(2) of this seotton applY to the fol-
lowing types of doouments, a.nd their
Bupporttng reaords--indireot oost rate
computatdone or proposals, oost allooll.-
tion plans, and a.ny' similar aooounting
oo~pnta.tlon8 of. the rate a.t whioh a
pa.rtioula.r group of costa is oha.rll'eable
(suoh as oomputer uSll.8'e ohargebaok
. l!ates or .composite fringe benefit
rates).

(1) If submttted for negotiation. If the
recipient sulimlts to HOD 'or the sub-

, reoipient submits to the reoipient the
propoaa.l, plan, or other oomputation to
form the basiB for negotiation of the
rate, then the S-yea.r retention period
for its au.pporting recorda starts on the
da.te of suoh submission.

(2) If not submitted fo!' negotiation. If
the recipient iii not required to submit
to HOD '01' the aubreoipient is not re-
quired to submit to the reoipient the
proposal, plan, or other oomputation
"for negotiation plU'liolles, then the 8-
yea.r retention :period for the proposal,
plan, or other computatdon and its sup-
porting records starts at the end of the
flacal yea.r (or other acoountdng period)
covered by the proposal,plan, or other
oomputatdon. .

24 CF~,Sublille A (4-1-1 1 Edition)

TI!lRMrNA'I'IONAND :rn~FORomMl!lNT

§84.60 Purpose of termination and en-
forcement, '

Seotlons 84.61 anq 84.62 set forth uni-
form suspension, termination and en-
foroement prooedurea,

§ 84,61 Tel'llllnlltlon,
(a) Awards ma.y be terminp,t&d in

whole or in part only if paragraphs
(a)(l), (a.)(2)or (a)(3) of this seotlon
apply.
(1) By HUD, if a reoipient materjll,l1~'

fp,ils to oomply with tbe terms and con-
dltions of an award ..
(2) By HUD with the, conaent of the

reotptent, in whioh ease the two pa.rtias
shall agree upon the termination con-
dltions, inoluding the effeotlve date
and, in the OMe of pa,rti~ tsrmtnataon,
the portion to be terminated.
,(8) By the reoipient upon sending to

HUD written notification setting forth
the reasons for suob termination, the
effeotive 'date, and, in the oase of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduoed or modified ·portion of the
grant will not aooomplish the purposes
tor whioh the grant 'was. made, it may
terminate the gra.nt in its entirety
under either paragraphs (a)(1) or (a)(2)
of thie seotdon.
(b) If costs are allowed under an

award, the resppnelbilities of the re-
oipient referred to in §84.'71(a), inolud-
ing those for property management as
applloa.ble, Bha.:\1be considered in the
termination of the award, and provi-
sion shall be made for oontinuing re-
sponsibilities of the reoipient a.fter ter-
miIi.ation, as appropriate.

§84.62 Enforcement.
(a) Remedies for nonoomplianoe. If a re-

oipient materially fa.lls to comply with
the terms a,nd oondrtaons of an award,
whether stated in a Federal statute,
regulation, aesurance, appl1oa,tion, or
notioe of a.ward., HUD may, In addition
to imposing a,ny of the speoial oondi-
tions outlined in §04.14, take one or
more of the following aottons, Il.ll appro-
pr1a~e in the oiroumstanoes.
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(1) Tempora;rlly.withhold OElShpay-
ments pending, oorreotdon or tbe defi-
oienov b3' the l'eoipient or more severe
snrorcsment action l)y HOD.
(2»)isaJlow (that is,den3' both usa-of

funds and any applioable matohing
oredit for) all 01' part of the cost of the
aotivity 01'action not in oompnance.:
(8) Wholly or partly suspend 01' tel'- '

minate the current award. '
(4) Withhold furthel' awarda for the

projeot 01' p1'ogram,
(6) Take other remedies that may be

legally available,
(b) Hearings and appeals, In tilking an

enforoement aotion, HUn shall provide
the l'eoipient an opportunity for hear-
ing, a.ppeal, or other administrative
proceeding to whioh the reoipient ie en-
titled under anY'l3tatute or regulation
applioable to the action involved,
(0) Effeots oj suspension and tel1nj-

nation, Oosta of a reoipient resulting
from obligations inom'J.'Bd b3' the re-
oipient dUl'in.ga suspenaion 01' after
termmatton of an awaJ.'d are not allow-
able unless HOD express13; authorizes
them in the notioe of euspenaion or ner-
m,inl.\.tion or subsequently. ,other reoipi-
ent costa during suepenston 01' aftel'
termination w11ioh are 1lfioeS/la.ryand
nob reasonably avoidable are 1\.1l0wILble
if parag'l'a.phs (0)(1) and (0)(2)' of this
seotion apply. .

(1) The costs 7.'eBult from obligations
, whioh were proper13' lllourl'ed by the T&'
oipient before' the effeotive date of sus-
pension ol'termination, are not in an-
tioipation of it, and in the oElSeof a ter-
mmatton, are n.onoanoellable,
(2) The costs would be allowable if

the award were not suspended 01' ex-
pired norml.\.lly at the end of the fund-
ing period in whtoh t'):le termination
takes effeot,
(d) Relatlonsl~tp to qeba.rmellt alld sus-

pension. Tbe enrorosment remedies
~dentlfied in this seotion, il101udiug
suspension and terminl.\.tlon, do not
preolude a reoipient from beiug' subjeot
to debarment and suapensfon .unde1'
HUD's regulatiolls at 2 OF;Et part 2424
(see §8UB).

[69 FE 4~Oll, sept, 13, 1999, I\~ o..mo)ltlac1 l\t ?2
FE ?3492;Dno. 2~. 200~J '

.•---.--------_ ..--=---_ .._----

§84,72

Subpart D-Afler.-fhe-Award
,Requlremenfs ..

*84.70 Purpose.
Seotions 84.71 through 84.73 contain

oloeeout procedures aud othel' prooe-
dnrea for auhsequeut diel\.1lowa.I:\oesana
adjustmentB,

§84,71 Oloseout procedures,
(a) Reoipients shall eubmit, within 90

oalendar daYSlloftel' the date of oomple-
tion of, the award, all fina.l~oial, p61'-,
;formanoe. and other reports as l'equired
by the terms ~d condttdons of 1ilfe
award. HUD may approve extensions
when requested by the raciptent,
(b) Unless HOD authorizes an exten-

sion, a reoipient shall liquidl.\.te' all ob-
lig-a,tions inOUl'l'Eldunder the award not
later than 90 ol.\.lenllal' days after the
funding period 01' the date of oomple-
tion as BPE!oif1e(lin tl1e terms and con-
ditions of the award 01'in RUD Instruo-
tions.
(0) HUD shall make prompt Payments

to a reoipient for allowabl,e reimburs-
able oosts under the award being olosed
out:· \.
(d) The l'eoipient shall pl'omptly re-

fund any balanoBs of unobligated cash '
that HUD has advanoed 01' paiel and
that ia not authol'ized to' be ~etained b3'
the reoipient for use ill other p1'ojeots-.
Ol\!rB Ciroular A-l29 governs unreturnlld
amounts tha.t become delinquent debts,
(e) When authoriMd by the terms and

oondttdons of the aW!\,1'd, HUn ahall
make a settlement fOl' any upWard or
downward adjustments to,the Federal
ahare of costs !Lfter oloaeout reports are
recerved, '
(£) The reoipient shall account for

any 1;ea1 and personal property ao-
quil:ed with Federal funds or received
from the Fedel'a} GClVe1'ument in ao-
cordanoe with §§84.81 tlll'ougll 84.8'7.

(g) In the event a final I.\.udithas riot'
been P~l'f01'rotid priOl' to the' oloseout'of
an aWal'd, RUD shall rebain the right to '
recover an apPl'opl'ia.te amount after
fully oOl1sidel'ing the recommendations
on dillallowed ooats resulting fl.'om the
final audit.

§B4.72 Subsequent adjustments and
continuing responsibilities. .

(a) Tlui closeout of an award doee not
~ffeot any· of the following·
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§84.73

(1) The right of HUD to diBallow costa
and recover, funds on the basis of a
later audit 01' other review.
(2) The obligation of the reoiptent to

return any funds due as a result of
}a.ter, refunds, correcttone, 01' other
,transaotions.
(3) Audit requirements in §84.26.
(4) Property management require-

ments in §§1l4.31through 84.37. ,
(6) Recorda retention as required in

§84.63.
(b) After closeout of an award, a rela-

tionship oreated under an award may
be modified or ended in whole or in
part with the oonllent of HUP and the
l'ecipient, provided the responsibilities
of the recipient referred to in §1l4.78(a),
inoluding those :for property manage-
ment as applicable, are considered and
provisions made for oontdnuing respon-
sibilities of the reoipient, as appro-
priate.

§84.78 Collection of amounts due.
(a) Any funds paid to a reoipient in

excesa of the amount to whioh the re-
oipient is finally determined to be enti-
tled under the terms and oonditions of
the award oonstitute a debt to the Fed-
eral Government. If not paid within a

, reasonable period aftsr the demand for
Dayment, HUD may reduce the debt by
paragraphs (0,)(1), (a)(2) or (0,)(8) of this
seotion. ,

(1) Making' an administrative offset
against other requests for reimburse-
.ments.

(2) Withholding' advance payments
otherwise due to the reoiDient.
(3) Ta.king other actton permitted by

statute. '
(b) Exoept as otherwise provided by

law, HOD shall oharge jnterest on an
overdue debt in accordance with 4 OFR
Ohapter TI, "Federal Olaims Oolleotion
Standards. "

Subpart E-Use of Lump Sum
, , Grants

§84,80 Conditions for UBe of Lump
S~ (fixed prioe or fixed amount)
grants.

(a) Heads of awarding' aotivitlBll
(HAAs) sha,}1determine and publish the
funding arrangement for ll,ward pro-
grams halving a published program reg-
ulation or Notioe of FundinJr Avail-

"

24 CFRSublllie A (4-1-11 Edlllon)

abillty. For other awards, disoretlon
may be provided"to Grant Officers to
determine the funding arrangement on
a tranaaetdon basie, In such oases,
Grant Offioel's shall dooument the basis
for seleotion of the funding arrange-
ment ill the negotiation record. Appro-
priate oonsideratlon to fixed 'amount
(Jump Bum) awards shall be made If one
or more of the following oonditions are
present:

(1) The HUD funding amount Is defl·
nitely lesa than the total acnua) oost of
the projeot.
(2) The HOD fUnding amount does not

exoeed $100,000 or the small purehaae
threshold fixed at 41 U.S.C. 403 (11),
whiohever Is greatsI'.
(S) The projeot scope is very speQifio

and adequate cost, historioal, or unit
pricing data is available to estahUeh a
fixed amount a.ward with aesurance
that the reoipient will realize'no mere-
ment above actual oost. '
(b) [Reserved)

§84.81 Definition.
(a.) .Alump sum award is an award for

a predetermined amount, as set' forth
in- the grant agreement, whioh amount
does not vary with the amount Of the
reoipient's actual inolU'red coste, Under
this type of awe-rd, HOD 'does not pay
the recipient for its inolU'red oosts but ,
ra.ther for oompleting oertain defined
events in the work or aOhievement of
some other well-defined milestone.
Some of the ways in whioh the grant
amount may be paid 'are. but arenot
limited to:
(1) In several partial payments, the

,amount of each agreed upon in ad-
vance, and the "milestone" or event
triggering the payment also agreed
upon in advance, 'and set forth in the
grant;
(2) On a unit price basis, for a. defined

unit or unite (suoh ae a housing coun-
seling unit), a.t a defined prioe or
prices, agreed to ~n advance of perform-
ance of the grant and Bet forth in the
grant; or,
(8) hi. one payment at gra.nt comple-

tion.
(b) The key distdnctdon between. a

lump .sum and a oost reimbursement
grant ia the laok of a direot relation-
ship between the oosts incurred by the
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reolplent a.nd tbe amount paid by :auD
in the llll)'lp sum al'l'angement.

§B4.B2 Pcovlslons applioable -only to
lump sum !Wants. :

. In a.ddition to the provisions of this
subpart lDi subparbs A ll,.nd :B of this
part l\.ppljrto lump sum gl'ants.

(a) Flnanolal and program' manage-
mrmt. :famgrapha (b) tbl.'Dugh (e) of thiB
aeotlon presoribe standards for finan-
oial mlUlagement systems, mebhods fOl'
·maltlllg paY1l1ents, budget revislon l\.p-
provals, and making audits.

(b) Standards fOI' finanalal managenumt
81/stenls. (1) Reoords ~at identifY ade-
quatel;V the source aJld applioatlon of
fluIds io}' federally-sponsoredaotivities
are required. These records shall eon-
tain information psrtainlllg to Federal
awards, autho.).'izat~ons, obligations,
unobligated balances, 'assets, outlays,
Income and interest.
(2) Etleotlve oontro; over' and ao-

oounta.bllity for all funds, property and
other assets are required. Reoipisnts
Bball a.dequately sa,fegual'd all suoh as-
sets and assure they are used solely for
authorized purposes.
(3) Oomparison of outlays with budg-

et amounta for eaoh award is required.
Vllhenevel' appropriate, finanoial infor-
mation should be related to perform-
ance a.ndunit cost data.
(4) Where HOD guarantees' 01'msur8ll

the repayment of mOney borrowed by
the reoipient, HUD, I!-t its disoretion,
m~y require adequate bonding and 'in-
suranee if the bonding and insurance
requil'sments of the l'echpient are not
deemed adequate to proteot the Inter-
est of the Fedel'al Government.
.(6) ;wm lnay require adequate fidel-

ity' bond ooverag'e where t:q.e ·l'ecipient
lacks suffiuient coverage to proteot the
Federal Gov,erJl111ent'sinterest; ,
(6) Where bonds are required in the

situations deBOl'ibed above, the bonda
s'.\lali be obtained from eompantes hold-
i1lg .08l·ti:fioates of authority as acoept-
.able sureties, as presoribed in 81 OFR
part 2~8, "SUl'ety dompanies DO)ng
Business with the United States."
(0) Payment. (1) The standard gQV-

erning the use of banlta and other lust1- '
tutions as depOSitories of funds ad-
va.noed under awards is, ROD· shall not
require separate depository· aocounta
fOl' :funds proylded to a reoipient 01' ell-

I
I

·1
I
i
I
r

§84.il2.

tabllBh an3' eligibility requirements for
depositeries fOl' fIulds pl'evided to a re-
oipient. However, l'eoiplents must be
able to account for tlle reoeipt, obliga-
tion l\.lldexpenditure of funds;
(2) Oonsistent with the natlonaJ goal

of expanding the opporbumtdes fel'
women-owned and minority-ewned
businesa enterprises, reoipients shall be
enoouraged to' use women-ewhed and
mtnorlty~owned banks (a bank whioh is
owned at least 60 peroent b3' women 01.'
minority group members),
(d) Revl8ion of budget and program

plan8. (1) The budget plan is tlle finan-
oial expression of the projeot or pro-
gram as approved during the award
prooess. It may inolude eitller the Fed-
. eral and non-Federal Share, 01' only the
Federal share, depending upon HOD re-
quirements. It shall be related to per-
formanoe for pl'ogram evaluation pur-
poses whenever appropriate.
(2) Reoipientll are .required to report

deviations from program plana. and re-
quest priol' approvals for buqget IDld
program pla.n revisions, in accordance
witll this sectdou..
. (8) FOl' nonoonebruotion awarde, re-
oipients sha.ll request prior approvals
from HUD for one or more of the fol-
'lowing program or budget related rea-
sons.' .
(i) Ohange in the soope or the, objec-

tive of the projeot ol'program (even if·
there is no assooiated budget revision
l'equir.ing plior written approval).
(11)'The need fOl' additional Fedel'aJ.

fIulding,
(ill) Unless desoribed in the applloa-

tion and funded .in the approved
awarde,tha aubaward, tre,.nBfel' or eon-
traoting out of allY work under an
award. This provision does not apply to
the purchase of suppliea, material,
equipment or general support aervioea.
(4) No other prior approval require-

ments 1'01' speoific items may be im-
posed ·unless a deViation bas been ap-
proved by OMB.
(6) Exoept for requil'ements listed in

pal'al!1'aphs. (d)(S)(i) alld (d)(ll)(U) of this
seotion, :auD 16 authorized, at its op-
tion, to waive oost-l'elll,ted an.d admin-
iatl'ative prior Wl'itten appl'ovals .re-
quired by dil'oular .A-ll0 and OMB Oir-
oulars .A-21 and .A-122. Such waivers
Inay .inolude authorizing reoipients to
do anyone 01' more of the following;
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(i) Initiate a one-time extension of
the expiration date of the award of up
to IIImonths unless one or more of the
following oonditions apply. For one-
time extensions, tbe reolpient must no-
tify ,HUD in writing with the au):)-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date speoified in the award, This
aotion may be tll.kenunless:
(A) The terms and oonditions of

award prohibit ths extension,
(B) The extension requires'additionflJ

Federal fUnds.
(0) The extension 'involves any

ohange, In 'the approved obfectivea or
soopeof the projeot,
(6) For oonstruotion awards, reoipi-

ents shall request ):)rior w:rltten ap-
proval promptly from RUD for budget
revisions whenever paragraphs (d)(6)(I)
or (d)(6)(U)of this seotion apply.
(I) The revision results from ohanges

.fn the scope or the objeotive of the
projeot or program.
(it) The need arises 'for additiona,l

Federal fUnds to oomplete the projeot.
(7) No other prior approval require-

ments for' speoifio items' may be im-
posed unless a deviation has been a~
proved by OMB",
(8) ,When HOD makes an aw.ard that

provides support for both oonstruction
and ncnoonstrucmcn work, HOD may
require the reoipient to request prior ,
approval from HOD beiore making' any
fund or budget trll.nefers between the
two types of work ilUpported,
(e) Non-Fed8ral audIts. (1) Iteoipients

and Bubreo1pientsthat are institutions
of higher eduoation or other non-profit
organizations (Inoluding hospitals)
shall be Bubjeot to the audit require-
ments oontained in the Single Audit
Aot Amendments of 1996 (81 U.S.C. '7601-
7507) and revised OMBCiroular A-1SB.
"Audits of States. Looal Governments.
andNon-Profit Orga.nizations."
'(i) Non-profit organizl\otiona subjeot
to regulations In the part 200 and PM't
800 series of this title whioh receive
awards sqbjeot to part 84 sball oomply ,
with the audit requtrements of revised
OMBOiroular A-188."Audita of States,
Looal Governments, and Non-Profit Or-
ganizations." For HOD programs, a
non-profit orll'anization is the mort-
gagor or owner (as these terms are, de-
fined in the regulations in the part 200

24 CFRSublllie A (4-i-l1 EditIon)

and part 800 aeries) and not a related 01'
a.ffil1a.tedorganization or entity,

(11) [RelleX'ved)
(2) State and 190a1 governments shall

be subjeot to the audit requirements
oontained in the Single Audit Aot
Amendments of :1996 (31 U.S,O, 7501-
7607) and revised OMBO1roula~'A.-l33,
"Audits of States, Local Governmente,
ana Non-Profit Organillationa."
, (3) For-profit hospltMs not covered
by the audit provisions of revised OMB
Oiroular A-13Sshall be su~jeot to the
audit 'r~quirElmente of the Fedel'l;l,)
awarding agenoies. '
(4) ocmmerotat organizations shp,llbe

subjeot to the audit requirements of
HOO or the prime reoipient all Inoor-
porated into the award document,
[59 FR 4.7011, Sept. 18, 1994,all amendell lit 62
FR 61617, Nov, 18, 1097;75 li'R 41090. July 16,
ll010J

§84.88 Property stRudlll'ds,
(a) Purpose of property standards.

Paragrp,phs (b) through (g) of this sec-
tion set forth uniform standards sov-
erning management, and disposition of
property furnished by the Federa.l Gov-
ernment whose oost WIUl oharged to a
projeot Bupported by a Federal p,ward,
lIDD shall require reoipients to observe
thess sta.ndards under awards and sball
not impose additional requirements,
unless speoifioally required by ll'ederal
statute. The reoipient may use its own
property m~agement standarde and
pr0gedures provided it obaerves the
prov1sionaof pa.ragraph!i(b) through (g)
of this seotion. '
(h) Insurance covarage. Reoipients

Shall, at a mtntmum, provide the equiv-
alent Insuranoe ooverase for real prop-
erty and equipment aoquired with Fed-
eral funds as provided 'to property
owned by the reoipient, Federally~
owned property need hot be insured un-
less required by the terms and oondi-
,tiOllBof the ,awa.rd,

(0) Real property. HUn prescrlbea the
following requirements for reoipients
oonoerning the use and disposltir;m of
rea.1property aoquired in whole or in
part under awards:
(1)Title to real property shall vest in

, ,the reoi):)ierit subjeot to the oondition
that the,reoipient shall use the real
property for the authorized purpose of
the pX'ojeotas long as it.is nes,ded,and
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shall not encumber the property with- ed, whether or not the projeot 01' 1'1'0-
out e..ppl'oval·of BUD. . gl'am oontdnues to be sUPPol'ted by Fed- .

(2) The recipient aha11obta,in written el'al funds and shall not encumber the
approval b;SrHUD ;for the use of real equipment without approval of HUD.
property 111other federally-spomored Whel1the equipme)),t is no longer need-
projeots when the recipient determines ed for the original pI'ojeot or program,
tlmt. the property ill no longer needed the reoipie,nt shall' use the equipment
for the pUl'POBeof the orlginaJ pI'ojeot. in connection with its other iedal'ally-
Use in othel' projeots I:Ihallbe limited sponsored activities, in the roncwius
to those under federally-spollsored ordel' of pl'iorlty:
projeots (i.e., awal'de) or programs that (1) Aotivities sponsored by HOD
have purposes oonsistent with those ,whioh funded the original projeot; then
authorized for support by HOD. (ii) Aotivitiea sponsol'ed by other,
(d) Federa!!21-ow1Ied ana exempt pl'Op· FederaJ awarding' agenoles.

ert31-(l)' Federally-owned property..,..(i) (8) Dur.lng the time that ,equipment is
Title to,federally-owned property remat1l8, u!\ed on the pl'oje6t or program for
vested ill the Federal Government. Reoip!. ,whioh it :Wallacqufred, the reoipient
ente shall submit annually all inven- shall make it available for,U,Beon other
tory -listing of federa.lly-owned prop· ,p1'ojeots 01' programs if such other use
arty in their oustody, to HOD. Upon will not interfere 'with the work 011the
oompletfon of the award or wlillll the projeot or progl'am fOl'which the equip-
pl'opel'ty is no longer needed, the re- ment was, originally acquired, First
cipient sllall repqrt the property tp preferenoe fOl' suoh other use shall be
F.l1JDfor furthBl':a:tJD U1iUi21ation. g:l.ven to othel' pl'ojeots 01' programs
(11)U HUD has no fUJ;'thBl'need for 8Pon601'ed by HOD that f11lanoed the

the property, it shall be deolared exoese equipment; seoo1).dpreferenoe shan be
a.nd'repol'ted to the General Servioes given to projeots or progra.ins spon-
Adminiptra.tion, unless HOD hall sta.tu· Bored by other F,ederal awarding agen-
tory a.uthority to dispose or the prop- clea, J:f; the equipment is owned by the
erty by a.lte,rnative methods (e.~., the Fede.ra~ Goverpment, lise 011 other ao-
a.uthority provided by the Fedel'al tivities not sponsored by the Federal '
Technology Trallllf!ll' Aot (15U.S,O. 8710 Govel'pmen'j; shall be permiss1ble if au-
(I» to doua.te researoh equipment to thorillec1by liUD.
sduoatdonal and non-pl'ofit orga,nilla· (4) The l'ecipient's property manage-
tions in accornance with E.O. 12821, ment standards :CDI.'equipment ~oquired
"ImPl'oving Mathematios and Science with Fedel'al funds and federally~owned
lllduo.a,tionin Support 'of the National eq)lipment shall ~nolude all of the fol~
Eduoation Goals.") Appropriate .m- loWing. "
StruOtiDl1SshaU be issued to tb,e reoipi- (1) Equipment reccrds shall be main-
ent by RUD. tained aoour~tely and shall :Include the
(2) Exempt property. When statutol'Y fonowing information.

authority exists, HOD haa the option (A) A deaol'iptioll of the equ'ipmellt.
to vest title to property aoqllired wl:bh (13) ManUfa~turel"G aerial number,
Federa.l fUllds in the reoil)ient without model number, 'Federal stook number,
further obligation to the Fedel'a1 Gov- natiOl1allltock number, 01' other identi-
emment and under oond\tione:miD fioa,tion uumber. '
.oonaiders a).)propriate, Buoll pl'opert~' is (0) SOUl'ceof ~he squtpmenb, lpo1ud-
"exempt property." Should HOD not ing' the a,ward number.
establish oonditions, title to exempt (D) Whether title vesta in t)lij l'eo1pi~
propel'ty upon aoquisrbion shaJl vest in ent 01' the Fedel'al Govel'nment.
the reoipient without. further obliga- (E) Aoquisition date (or date re-
tion to. the Fadel'al Govel'nment. ceived, if the equipment Wall ful.'l11ahed
(e) Equipment. (1) Title to. equipment by the Federal Government) and oost.

aoquired by a recipient with Federal (F) LooJl.tion and oondition of the
funds s11a11vest in the recipient, sub- equipment and the date the mrorme-
jeot to. condibtona of thill seotdon, tion was reported, , ' .
(2) The l'eoipient shall use the equip- (11)Equipment owned by the ll'ederal

ment in the' projeot 01' pl~'ogranl for Government shall be identified to indi-
,whioh it was aoquired as long a.s need- oate ;Federal ownership, '
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(Hi) A pbysioa1 inventory of equip-
ment shall be taken a.nd the results
reoonoiled with the equipment records
at least once every two yearll. Any dif-
rerences between ctua.ntltles deter-
mined by the physloal inspeotlon and
those Shown in the accounting' recorda
shall be Investigated to determine the
oaaeee of tM differeMe. 'l'he reoipient
shall. In oonneotion with the Inven-
tory. verifY the existenoe, ourrent uti·
lIzation. and oontinued need for the
equipment. .
(iv) A oontrol system eha.11be in ef-

feot to insure a.deque..te safegua.J.'dS to
prevent loss. damage, or theft of. the
equipment. An'll loss, damaS-B, or theft
of equipment shall beinvestige.ted and
fully documented; if the equipment was
owned by the Federal Government, the
reoipient shall promptly notifY HUD.
(v) Adequa.te madntenanoe procedures

shall be implemented to keep tbe
equipment in good oonditdon,
(6) HOP rna'll reserve the right to

transfer the title to the Federal Gov-
ernment or to a third pa.rty named by
the Federal Government when suoh
third party Is otherwise el1g1ble under
existing B~atutes, Suoh trll.nsfer shall
. be subjeot to the following standarde.

. (1) '!'he equipment shall be e.ppro-
prlately identfiied in the award or oth-
erwise made known to the rMipient in
writing.
(if) HUD sbe.ll issue disposition in-

struotlons within 120 ce.lendar da.ys
after reosipt of a final inventor'll. 'l'he
!tneJ inventory shall list all equipment
aoquired with grant funde e.nd feder-
ally-owned equipment. Jf HUn fails to
issue disposition. instru.otions within
the 120·oa1endar day period, the reoipi-
ent .shall apply the standards of tbis
seotion, as appropriate.
(111)Whell HUD exercises its right to

take title, the equipment shall be sub-
jeot to the provisions for federally~
owned equipment.

(f) Intangible property. (1) '!'he reoipi-
ent mayoopyright e.ny work that is
subjeot to oopyright and was devel·
oped, or for whioh ownership was pur-
obased, under an award. HOD reserves
a royElJty-free, nonexolusrve and irrey-
Doable right to reproduoe, puplish,or
otherwise use the work for Federal pur-
poses, and tQ authorize others. to do so.

24 CFR SublUle A (4-1-11 Edlllon)

(2) Reoipients are Bubjeot to applioa-
ble regulations· governing patents and
inventions, Including government-wide
regulations issued by the Department
of commerce at 37 OFR part 401,
"Rights to Inventions Made by Non-
profit Organilla~ions and Small Busi-
ness Firms Under Government Grants,
Oontraots a.nd Oooperatlve All'l'ee-
menta."
(3) Un]ellll waived by HOD. the Fed-

eral Government has the right to para-
graphs (f)(3)(!) and (f)(3)(11) of this BeO-
tlon,
. (1) Obtain, reproduce, publ1flh or oth-
erwise use the data i'ir9t produoed
under an award .

. (11) Authorize others to reoelve, re-
produoe, publish, or otherwise use such
data. for Federal purposes.
(4) 'l'itle to Intangible property and

debt instruments aoquired under an
award or aubaward vests upon aoquiBi-
tion in the reoiplent. The reoiplent
shall use thAt property for the origi-
nally-authorized purpose.

(g) property trust relationship. Real
property, equipment, Intangible prop-
erty and debt instruments that n.re ae-
quired or improved witb Federal !unClB
shall be held in trust by the reoipient
. as trustee for the benefioladell of"the
pro~eot· or program under whioh the
property was acquired or Improved.
HUD may require recipients to reoord
liens or other appropriate notloes of
record to indioate thll.t personal or real
property bas been aoquired or improved
with Federal funds and that use and
disposition oonditions apply to .the
property.

§84.84 Peoeurement standards.
(a) Purpose ot proourement standards.

Paragraphs. (b) through (1) of this sec-
tion Bet forth standards for use by re-
oipients in sstablishing procedures for
theproourement of Bupplies and other
expendable property, equipment, real
p,roperty and other servlces with Fed-
eral funds. These standards are :fur.-
nished to ensure tl1at suoh mater1als
and servioes are obtained in an effec-
tive manner and in oomplianoe with
tbe provisions of applioable Federal
statutes and exeoutive orders, No addi-
tional proourement standards or -re-
quireme~te shall be imposed by HOD
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upon.l'eoiplents, unless speeifjoall~' re-
quh'ed b3' Federal statute 01' exeoublve
ol'del' or approved by OMB.
(b) Recipient l'esponsiblZltJes, The

sta.ndards contatned in this seotion do
not relieve the reoipient of the eon-
traotual responsibilities arising under
its oontraot(s). The reoipient Is the re-
sponsible authority, without recourse
to :miD, regro.'ding the settlement and
satisfaotlon of all oontraotual and ad-
nnnistrative issues arising out of Pl'O-
ourements entered into in support of
an award or othel' agreement. This in-
eludes dlllPutes, claims, protests of
award, SO}ltMevaluation 01' other mat-
ters of a oontl'actual nature, Matters
OOnoerning violation of statute are to
be referl'ed to such Federal, State 01'
100a.1authorit~' as may have propel' ju-
risd! otl on.

(0) Oodes of conduct. The reoiplent
shall maintain written standards or
oonduot governing the performa.noe of
its employees engaged in the award ana
adm1njstration of oontraots. No em-
ployee, offioer, or agent shall partioi-
pa.te in the seleotdon, award, or admin-
iatra.tion of a contraef supported by
Federal funds if a real or a.ppal'ent con-
fliot of interest would be in'iolved,
Suoh a ooni1ict would arise when tbe
employee, offioer, or agent, any mem-
ber of his or her Immediane family, bis
or 'her partner, 01' an oJ'gaD.il'lation
whioh emploiVs oris about to employ
any or the parties indioated nerem, has
a fina.noial or other'interest in the fj.rm
seleoted for an award. The offioel's, em-
ployees, and agents of the l'eoiplent
sball n.either solioit nor aooept grat!l-
ities, favors, 01' anything of monetary
value from corrbraotors, or parties to
anbagreements, However, reoipients
may set standards fOl' situations 'in
whioh the finanoial in1;erest is not sub-
stantial 01' the gitt is an ullsolioited
item of nominal value, The standM'ds
of oonduot shall provide :COl'disoipli-
naryaotlona to be applied for v.iola-
tiona of suoh standal'de b~r officBl's, e111-
l)loyees, 01'agents of the l'eoipient.

(d) Oompetltion. All procurement
tl'a.nsaotions 'shall be oonduoted in a
maainer' to provide, to the maximum
extent pl'aotioaJ, .open and free com-
petition. The l'ooipiellt shall be alert to
Ol'ganlllatlonal oonnlots of interest as
well as nonoompenitrve pl'aotioes

§84.84

a.mollg oontl'a.otol'll tb.at mllY l'astriot
01' eliminate oompetdtdoii' or othel'Wise
resteaan trade. In order to ensure objeo-
tive oontraotor' Jl~l'fol'manoe alld elimi-
nate uufair oompetitive advantage,
oontl'actors that develop 01' draft spaot-
fioations, requlrements, sta.tements of
work, invitatiolls fQl' bids and/or ra-
qU,eats for proposals shall be exoluded
from oompetlng' for snob prcourements.
.Awards shall be made to the bidder or
offeror Wl1oBl.lbid or offel; ill l'Bsponeive
to the solioitation and is most advan-
tageous to the recipient, prioe, qualit;\t
and other faotors oonsidered. The other
fa.otors shall inoluM the bidder's or
offeror's compliance with Seotion 8 of
the Housing and Urban Developmenn
Aot of 1968 (12 U.S.C. 1701u), hereafter
re1'en'ed, to as "Seotlon 8." Seotion 3
provides that, to the g.l'eatest extent
feasible, a.nd oonsistent with existing
Federa.l, Sta.te, and 10011.1laws, I\Jld reg~
ulatlons, eoonomio opportunities gen~
el'ated by certain RUD financial assist-
anoe shall be dh'Elcted to low- and very
Iow-dnoome.pereona. Sol101ta.tions shall
olearly set forth all requirem.ents tba.t
the biddel' or offeror shall 'fulfill In
order' for the bid 01' offer to be evalu-
a.ted by the reoipient. M1~'and all bids
or offers may be rejeoted when it is in
the reoipient's interest to do so. '
(e) Procurement prooedures. (1) AlIre-

oipients shall establiSh written· P1'0-
curement procedures, These prooedures
shall provide for, a.t a. minimum, that
pal;a.graphs (e)(1)(1), (e)(l)(ii) and
(e)(l)(iii) of this seotdon apply.

(1) Reoipients avoid pUl'ohasing un-
neoessary rtema,
(U) VlThereapPl'opl'iata, an analysia is

made 0:C lease a.nd l)urchll.se alter-
nativGs to determine which would be
the most eoonormoal and pre.otioal pro-
ourement for the recipient,
(11i) Solioitations fOI' goodll I\Jld serv-

tees provide 1'01'1\.11of tIle folloWing ..
(.A)..A olear and aooUl'ate desoription

or the teohnioal reqmremenbs for the
material, pl'Oduot or service to be pro-
cured, In oompetitive procurements,
suoh a desoription shall not contain
featUl'es whioh unduly :restriot com-
petition., ,
I (B)" Requil'emeutS whioh tbe biddel'l
offel'or must fulfill and all other fao-
tors to be used hi evaluating bids 01'
pr01Josa.ls: ' ,
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(0) A desoription, whenever prao· reimburse.ble contracts, purohase 01'-
tloable, or teohnioltl requirements in dsrs, and Inoentive contracts) shall be
terms of- funotions to be pel'formed 01' determined by the reoipient but shall
performaaoe required, inoluding the be appropriate for the partloular pro-
range of acoeptable oharaoteristlos or ourement and for promoting the best
minimum 1!.00eptablelltandards. interellt of the program or projeot in- ,
(D) The llpsoifio features of "brand volved, The "oost-plue-a-peroentaga-of-

name or equal" desoriptions that bid· ooat" or liperoentage of oonstruotlon
del'S are required to meet when s\\Oh oOllt" methods of oontracting alla11not
Items are inoluded in the aoltoita.tlon. be used.
(]D) The aooeptanoe, to the extent (4) Oontl.'aots sha.ll be ma.de only with

praotlop,ble and eoonomioally feaeible, responsible oontraotors who .poaeess
of produots and servioes dimensioned in .bhe potential ability to perform sue-
the metrio system of measurement, oessfully under the j;arms and oondi-
(F) Preferenoe, to the extent prao- tions oitha propol;led procurement,

tioable and economically feasible, for Oonsideration shall be given to auoh
produots and aervtoea that conserve matters as oontraotor :Integrity: com-
natural resouroes and proteot the envi- plianoe with publio polioy, inoluding,
ronment and are energy effioient. where applioable, Seotion 3 of the
(2) Positive efforts I,lha.11be made by Housing and Urban Development Aot of

reoipients to ut11ize smaJl businesaea, 1968 (12 U.S.O. 1'101u); reoord .of past
minority-owned firn:ts, and women's performanoe; and finanoial and teoh-
business enterprises,· whenever pos- nioal resources or acoBsslbility to other
aible, Reoipients of FederaJ. awal.'ds neoessary resources. In oertain oir-
shall take a.ll of the following steps to 'oumstanoes, contracts with certain
further tbis goal. parties are restrioted, as set forth at 2
(i) Elnsure that small busineaaea, mi- OFR Pal.'t 2424.

nority-owned firms, and women's bust- (6) Reoipients shall, on request, make
nesa enterprises are used to, the fullest available for the Federal awarding
extent practioable. , agenoy, pre-award review and procure-
(i1) Make information on forth- ment documents, such as requests for

comins opportunities a.vai1a.ble and ar- proposals or invitations for bids, inde-
range time fl'e.mea for purohaeea and pen(lent cost estimates, eto., When any
contraete to encourage and faoilitp,te 01:the following oondltione apply.
partioipa.tlon by small bueinessBll, mt- (I) A reoipient's procurement prooe-
norlty.owned f1rm$, and women's busl- dures or operation faUs to oomply with
ness enterprises. tJie proourement lltp,ndarde in HUn's
, '(iii) Oonaider in the"oontra.ot prccees implementa.tion of diroula.r A-110,
whether !il.'lnB oompeting for larger (ill The proourement ts expeoted to
eonnraota intend to subcontract with exceed $100,000 or the small purobase
small businesses, minority-owned tbreBhold fixed at 41 U.S.O. 408 (11),
firms, and women's business enter- whiohever Is greater, and is to be
pl'ieell. awarded without competdtdon or only
(iv) Enoourage contracting with oon- one bid or offer is reoeived in response

aortduma of small businesses, minoriby- to a solioita.tion.
owned firms and women's business en- (iii) The procurement, whioh is ex-
terprises when a. contract ieteo large peoted to exceed the Bmall pureaaae
for one ofthelle firmll to handle intiivld- threshold, speoifle~ a "brand name"
ua.lly. ' produot. '
(v) Use the services and assistenee, as (iv) The propolled a.ward over the

appropriate, of suoh organlzatioDIl as small purcbase threshold is to be
the Small Business Administra.tlon and a.warded to other'than the appa.rent
the Department of oommsrce's Minor- low bidder under a. sealed bid procure-
tty Business Development Agenoy in manto
the solioitatlon and 'utilization of (v) A proppssd oontraot modifioation
amal) businesses, minority-owned firms ohanges the scope of a oontract or in-
and women's buslneas enterprises. ., ereaaes the oontraot amount by more
, (8) The type o:Cproouring instruments than the amount of the sman purcnase
used (e.g., fixed prloe oontraots, oost threshold. '

24 CFR Subtllle A (4-1-11 Edillon)
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(f) Oost ,md prioB ana/va/B. Some f'OI'ro
of oost 01'prioe alla.lys18 shall be made
and documented in the proourement
files in oonneotion with evel'3r procure-
ment aobion, Prioe analysis may be ao-
'oomplished in various WIl,Ys,inoluding
the comparison of'price quotations sub-
mitted, market prioes and sirotlar indi-
cia, together with disoounts. Oost anal-
~sls 16 the review Il,nu evaluatdon of'
each element of oost to determine rea-
sonableness, allooa.billt3r and allow-
lI-b1l1ty. • . ,

(g) Proourement records. Proourement
reoorda and files fOl'·purchases in ex-
cess of the small purohase threshold
shall include the following at a min-
imum:
(1) Basis for oontraotor selectiou;
(2) Justifloation fOl' la.ok 'of oompsti-

tion when oompetitive bids '01' ofiers
are.not obtained; and '
(8) Basis for award oost or prioe.
(h) Oontract adm1nlstration. A system

for contraet, lI-dministration shall be
maintained to ensure contractor eon-
formanoe with the terms, oonditdons
and speoifioations of the oontl'aot and
to enaureadequate. and tilliely follow
up of all purchases. Reoipients sball
evaluate conbraotor pel'formanoe and
dooum~nt, as appropriate\ wbether con-
tractol's have met t,he terms, condl-.
tions and speoifioations of the con-
tract.m .Oontract Pl'ovlsi0118,The reoipient
shall inomde, in addition to pro:visions
to define a so:und and complete agree-
m.ent, the following prOvisions in all
oontreote, The following p1'ovislona
shall also be 'applied to Buboontrllootll.
(1) Oo:iltl'aots in 'excess of $6 small

pnrohase threshold shall oontain con-
traotuaJ provisions 01' oonditions that
allow for administrative, cont1'aotual,
01'legal remedies in Instances in WhiM
a oontraotor'vlolates 01' breaohes ,tlle
oontra.ot terms, and provide for suob
remedial aotdons as may be apPl'O-
priate.
(2) All conteaots in exoese of the

smllJI 'pOl'obase threshold shall oontain
sui~able Provisions for terminatdon by'
the reoipient, inoluding' the manner by
whioh terl)Unatlon sb\l-ll be effeoted
and the basis for settlement. Ill' addi-
tlOll, BllOhoontracte shill desoribe con-
ditl011a unClel"whioh the' ocntcaot lUay
be tel'roiliated' ;1.'01' defauit, as well as

§84.84

··oonditions wnere the oontl'aot may be
te:rminated because of circumstanoes
beyond the control of the oontraotor.
(8) Exoept as otherwise reql:/.h'ed by

statute, 411 aWIl.l'd that renutrss the
oontl'a.oting (01' suboontl'aotlng) :for
oonatmotlon 01' fa.oility improvements
shall provide for the reoipient to follow
ita own requirements relating' to bid
guarantees, performanoe bonds, and
payment bonds unless the oonstruotion
oontraot or auboontraot .ezceeds
$100,000. For those oontrl\.Otll, or'sub-
-oontraota exoeeding $10.0,000, HUD ma~'
aooept the bonding polio~r .and require-
ments of' the reoipient, provided HOD
has mads a determination .that the
Federal Govermnent'l3 lnterestis ade-
CJ.l1atel~'l)roteote(l. If such a determina-
tion. haa not been ~p.de, the minimum
requil'ements shall be as follows:
(1) A b~d guarantee from each bidder

equivalent to five pel'o~t of the bid
price. The "bid guarantee" shall con-
sist of a. fil'm oommitment such a.s a
bid bond, oertified abe ok, or other ne-
gotiable instrument aooompanybig a
bid as assuranoe tllat the bidder sha.ll,
upon acoeptanee of Ws bid, execute
such oontractaial doouments as may be
l'equired within the time speoifie,d.
,(11) A ),)erC01'mllJ)Oebond on the part
of the oontraotOl' f01' 100 peroent of the
oonteaet prioe. A "performance bond"
is one exeouted in oonneotion with a
oon1ii'aot to secure fulfillment of all the
contractor's obliga.tions under such
. contract, .

(iii) ,A payment bond 011 the part of
the contractor tor lOll peroent of the
contract p1'i,oe. A "pa.~rment bond" is
one executed in oonneotion with a con-
traot to assure payment as required b3r
statute of all persons supplying 111,bo1'
and material in the execution of the
work provided for in the conteact.
, (tv) Where bonds are required in the
situations desoribed berein, the bonds
Ilhal1 be obtained from companies hold-
ing oertifioa.tes of auPhol'ity all acoept-
,able suretdes pursuant, to 31 011'& pal.'t
228, "Suret3' Oompanies Doing Business
with the United States."
(4) All negotiated ooutl'actS (except

those for less than the small purchase
tln'eshold) awarded by recipients shall
include a provision to the effeot that
tlle reoipiel).t, ,ROD, the Oomptl',?l1er
Genel;al of the United States, or any of

I
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their duly autho~li:ed representatives,
shall haveacoeaa to any books, doou-
ments, papers and .reoords cif the con-
traotor whioh are direotlY pertinent to
a speoificprogram for the purpose of
making a.udlts, eX9..mina.tions,exoerpts
9..ndtransol'iptions,
(6)All oont~aots, inoludlng amall pur-

'ohasell,awa.rdedby reoiplents and their
oontraotors 81111.11 contain the prooure-
ment provisions of appendix A to tbis
rule, as appl1oabl~.
(6~ FE 47011, SePt. 13. 1904, aB amended at 72
Fit ?3~911, DeD. 27, 2007)

§84.85 Reports ond ~elloJ.'ds.
(a) PUl'P08e of reports and reoorcis.

Paragra.phs (b) and (0) of this seotdon
set forth the prooedures for monitoring
and reporting on the reoipient's finan-
elal and program performanoe and the
neoessary Bta.~da.rdreporting forma,
They aJao set forth record retention re-
quirements. .
(b) Monitoring ana reportIng program

performance. (1) Reoiplents are respon-
sible for managing and momtorlng'
each projeot, program, subaward, funo-
tlon or aotivity aupported by the
award. Reo:lpients shall monitor sub-
awardB to ensure Bubreoipients have
met the ll.udtt requirements aa delin-
eated in §84.02(e),
(2) '!'he Federal awarding agenoy

shall presoribe the frequenoy with
wbioh the performlmoe reporta shall be
submitted. Exoept 9.B provided in para-
graph (b)(6) of thia seotlon, 'perfo~m"
ance reports shall not be required more
:freQuently than Quarterly or less fre-
quently than annually. Annual reports
shall be' due 90 oalenda» days after the
gre.nt yeari quarterlY or semi-annual
reports shall be due 80 days after the
reporting period, The FederaJ awarding
agenoy may require annual reports be-
fore the anniversary dates of multiple
year awardJ:lin lieu of these require-
ments. '!'he final performanoe reports
are due 90 oalendar daYBafter the expi-
ration or termination of the award.
(3) If inappropriate, a final teohnioal

or performanoe report 8hll.11not be re-
quired M'ter oompletlon of the projeot.
(4) When required, performanQe re-

ports shall generally contain, for each
award, brief in'formation on'each of the
following: .

', ..

24 CFR Subtitle A (4- H 1 Edition)

(i) A ooinpariBon of aotual acoom-
pltshmsnts with the goals and obieo-
tiVBSestablished for the' period, the
findings of the Investigll.tor, or both.
Whenever approprill.ta and the output
of programs or projeotll can be readily
quantified, suoh quantitative dll.ta
should be rela-ted to oost data for com-
putation of unit coste.

(11) :Reasons why established goals
were not met, ·if a.ppropriate.
(6) Reoipients shall not be l'eqiltred to

submit more than theol.'18'lnl\1and two
copies of performanoe reports.
(6) Reoiplents sha.ll immediately no-

tify HOD of developmente that have a
signifioant impaot on the awa.rd-sup-
ported aotivities. Also, notifioation
shall be given in the case of problems,
delays, or adverse oonditions whioh
ma.teriaJly impair the ability to meet
the objeotives of the award. This notifi-
cation shall inolude a statement of the
aotion taken or oontemplated, and any
assistanoe needed to resolve the situa-
tion ..
(7) HUn may make site visits, as

needed,
(ll)HOD shaJl comply with clearance

requ.irements of 6 OFR part 1820 when
requ.esting performanoe da.ta.,from re-
oipients. .
(0) Retention and aOoe$$requirements

for records. (1) This pare.graph (0) sets
forth requirements for record retention
and aoOBSB to records for awarde to re-
oipients. Federal awarding agencles
shall not impose any other reoord reo
tention or floOoessrequir&ments upon
reoipienta,
. (2)Fina.noial records, supporting doc-
uments, 8tatiBtical records, and -all
other recorda perJ;inent to an award
shall be reta.ined for a period of three
years from the date of submission of
the final eXllendlture report or, for
awards that are renewed quart~rlY or
'annually, from the date of the submis-
sion of the qulU.'terly or annual finan-
oia.l report, as a.utho'rizedby HUD.The
only exoeptions are the following.
(1)If IlJJ:Y' litigation, claim, or audit is

sta.rted before the expiration of the 3-
year period, the reoorda sha.ll be reo
tained until 8011 litigation, olaims or
audit findings invo~vlng the recorda
!lll:ve been resolved and final aoilon
taken.
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, (li)' Rooords for real property and
equipment aoquired with Fedel'al funds
shall be retained :for 8 YaM'S af'tel; final
disposition,
(iii) When records are transferred to

or maintained by the Federal awarding
agenoy, tbe 8-year retention require-
ment 18 not applioable to the reoipient.
(8) Oopies of original rEloords mll,Ybe

substituted fOl' the orirrina). records if
authorized by HOD,
(4) HUD shaJ.l1'equest trfl.ilSfel'of oer-

tain recorda to Ita oustody fi'om reoipi.
ents when it determines that the
records possess long term retention
value, Howeve~',ill order to avoid dupl1-'
oate l'eoor<lkeeping, BUD ma~rmake ar-
rangements for reoipients to retain any
records that' are oontdnuously needed
for joint use,
(5) HUD, the Inspeotor General,

Oomptrollel' General o:f the United
States 01' any of theil' duI;I' authorized
repreB~tatives, have the right of time-
ly and unrestl'1011ed access to any
books, doouments, papers, 01' other
recorda of recipients that are pertinent
to the awardll, in order to make audits,
examinations, exoerpta, transoripts and
copies of anon documents. Tbis right
alao Includes tnnely and reasonable ao-
oese to a reoipient's personnel, for the
1'1.11'p08eof intervlew and disouslilon re-
lated to such documents. The rights of
aooeaa in this pM'agta-ph (0)(6) are not
limited to the reqllired retentIon pe-
r.iod, but sha.ll last 'as long as recorda
are retained.' ,
(6) Unless requil'ed by statute, HOD

shall not place l'estriotions on reolp~-
ents that limit publio access to the
reoords of reoipient/! that are pertinent
to an award, except wnen HOD can
demonsbrate that such recorda Bhall'be
'kept oo:pfidential and would have been
exempted fi'om dlsolosure pursuant to
the Freedom of, lnfol'll1ation Aot (5
tr.s.c. 562) if the records had belonged
toHUD.

§84.86 Termination and enforcement,
(a) Tel1lltnatton. (1) Awll.Tdsma~' be

terminated in whole 01' In Pal't only if
pal'agraphs (a)(1)(1), (a)(l)(l1), or
(a)(1)(1ll)of this aectdon apply,
(i) B~'BUD" if a rBoiplent l11atel'IallY

rails to ooinpl~'with the ter111Sand con-
ditione of an (I;Wal'd.

§84.86

(i:i) B3' HUn with the consent of ilie
reeipfent, In whioh case the two pll.Tties
shall agree upon the termination 0011-
ditiolls, inoluding the effeotive date
and, in the oase o.fpartial termination,
the portion to be.termtneted, ,
(iii) By the l'eoipient upon sending to

ROD wl'ltten nQtifioll.tlon !letting forth
the reaaons for suoli termination, the
effeotive date, and, ill the case of pa.r-
tia1 termination, the portion to be tel'-
mmated, HOW~vel"if ROD determines
in the oaae of pa.rtial termin,at10n tbat
the reduoed 01' modiued portion of the
grant wlll not aooomplish the purposes
for which theg~'ant was made, it may
terminate the grant in its entu'ety
under either paragraphs .(a)(1)(1) or
(a)(l)(ii) oithia aeotdon, ,
(2) If oosts are allowed under an

award, the rellPonsibilities of the re-
oipient refel'red to In §84.B7{a)(1), :In-
oluding those for pl'operty management
as applioable, s4a.ll be oonsidered in the
termination Cif the award, and provl-
sion shall be made for continuing re-
sponsibilities of the l'aoipient after ter-
mination, as appropl'iate,
(8) If cosba are allowed, the oost prill'

oiples in §B4,1l7 apply, evan thougob the
award was made on a Iump-sum basis,
Alternatively, a termination settle·
ment may be reaohed by P1'orating the
grant amount against the peroentage
of completion or by some otner lllethod
as determined bY the Grant Offio.Br, as
long as the m(jthod used results In an
equitable Ilettlement to both parties.
(b) Enforcemenf,-(1) Remedies for non-

compliance. If a reoipient materially
:fills to oomply with the terms and con-
ditione of an award, whether stated in
a Federal Iltatute, l'egulation, assur-
ance, applioation, 01' notice of award •.
HUn may, In addltion to imposU1g, any
of the speoial oonditdons outlined in
§84.14, take one 01' more of the fol-
lowing' aotions, as aPP1'opl'iate in the
circumstances.

(1) Tempora1'ily withhold oash pay-
ments pending correction of the defi·
oiency by the recipient or more severe
enforcement aotaon by HUD.

(11) Wholly 01' partly sllspelld or ter-
minate the ourl'ent aWlwd'.
(i11)Withhold foo'thel' awards for the

projeot 01' pl'og'ram.
(iv) Take other remedies that may be

legallye,vailable,
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§84.87

, (2) Hearings and appeals. In takinjl' an
enforoement action, HUD shaH provide
the recipient an opportU);dty for hear-
lng, appen.), or other n.dministrative
proceeding to whioh the reoipient is en-
titled'under'any statute or regulation
a.ppl1oable .to the action involved.
(8) Effeots '0/ 8uspenBion' and t/lrmt-

nation. Costs of a reoiplent resultinll'
from obligations Incurred by the re-
llipient during a euspenaion or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suapension or ter-
mination or subsequently. Other reoipi-
ent oosts during suspension or after
termination whioh are neoessary and
not reasonably avoidable are allowable
If paragraphs (b)(8)(i) and (b)(3)(U) of
this seomon apply. .'

(1) The costa result from obligations '
wl,lioh were properly Incurred by the re-
oipient before the effeotive date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of:a ter-
mination, are nonoanoellable.

(11) The coats would be allowltb,le if
the award were not Buepended or ex-
pired normally at the end of the fund·
ing period in whioh the termination
takea effeot. '

(4) Relationship to debarment and sus-
pen:,slon. The enforoement remedies
identW.ed in this section, inolll.ding
suspension and termination, do not
preclude a reolpient from being subjeot
to debarment and, suspension under
HUD's regUlations at 2 OFR part 2424
(see §84.13),
[69 FR 41011, Sept. 13. 1994, aa amended a-t 72
FR 13492, Deo. 27. 2007J

§84.8'1 Closeout procedures, subse-
quent adjustJl1ents and continuing
responsibilities,

(a) Olo8eout procedures. (1) Reoipients
shall subl'l\lt, within 90 oa.lendar days
after the date of completion of the
award, all finanoia.l, performa.noe, and
other reports as required by the terms
and oondltions of the award. HUD may
approve extensions when requested by
the reoiplent.
(2) The reoiplent shall aooount for

any reltl and personal property ao-
quired with Federal funds or reoe1ved
from the Federal Government in a.o-
oordanoe with §§84..B3(b)through (g).

24 CFR Sublllle A (4-1-11 Edilion)

(b) Subsequent Cld1U$tments a1ld con-
tinuing respOnsibilllles, (1) The oloseout
of an award does 'not affeot lI.ny of the
following: ,
(1)Audit requtremsnts In §84.26.
(li) Property management require-

ments in §§84.63(Q) tb!'oug-h «(:').
CUi) Reoords retention as required ill

§84.53.
(2) After closeout of an award, a rela-

tionship oreated under an award may
be modUied or ended in wbole or in
pa.l't with the oonsent of HUn and the
reoipient r •provided· the responsibilities
of. the reolpient are oonsidered and pro-
visions made for' oontinulng respon-
sibilities of the· reo1pient, as appro-
priate. .

APPJD)')IDIX A ro PART 84-0oNTRAOT
, PROVlSIONS

All oonbraets, awarded by a reoipient in-
oluding smal! purobaeee, shall oontain tlle
followiDg prQvisiona ILIIlLpplloa.ble:.
, 1. .li:qlUll Emplollment Opportunltll-All eon-
traots shall oontatn a- provision requiring
oompllanoe with E.O. 11246, "Equal lllplploy-
ment Opportunity," a.s amended by E.O.
11376, "Amending lllxeoutive Order 11246 Re-
lating eo Equal EmploYlIlImt Opportunity."
a-nd as llu)lplemllnted by regullLtloDll a.t 41
Cli'lt part 60, "Offioe or FederlLl dontra.ot
OompUI;l.noe Pr08'l'amB, Equal lJl1nployment
Opportunity, »opllrtment or Labor."

2. Gopeland "Antt-1{lokbaok" Aot (18 U.S.G.
8rd. and 40 u.s.a. 1176o)-All oontrAots and sub·
grants in exceaa or $2000 ror oonebruOtlo)1 or
replI.ir awarded by reolpientB lind subreoipl-
ents bhllJ.llnolude Il. prClviBiol1tor oomplle.noe
with the Oopela,nd "Antl-lOokbaok" Aot (10
U.S.O. 874), as s'upplemented by Depa.l'tment
of La-hoI' regUlations (29 OFR pa-rt 8. "Oon-
trllotors and Suboontraotors on Publio BuUd-
ing or Publlo Work Finan oed In Whole or In
Part by Loa-ns or Gre.nbs from the United
States"). 'rhe A.ot proVides that ell.ohcon-
tra.otor 'or BUbreolplent shall be prohibited
from iDduolng, by a.ny means, a.ny paraon
employed in the construotion, oompletlon. or
repair of pUblio work, to give up any part of
the oompensa.tlon to whioh he is otherwise
entitled. 'I'M raolplant Bha-ll report an sus-
peoted or reportel'l viollltions to BUD ..
, 3. Davis-Baoon Aot. lIB lZI1Iended (40 U.S.q.
276a to a-7}-When required by Federal pro-
gram legiolatlon, 11.11eonstructlcn oontraots
lLwarded by the reoiplents and Bubreo!plents
of more than $2000 /lbll.ll Inolude a' provision
for oompllanoe with tbe DlI.vis-Baoon Aot (40
U.S.O. 276a. to a.-?) and as Bupplemented by
D,8partment 'or La.bor regulatlQns (29 OFR
plI.rt 6. "Labor Stsnda.rds Provisions Applloa-
ble to Oontraots Qov81'1ling Federli1ly' Fl-
nanead and Assisted ponstl'l1otlon"). Under
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Oltloe of the SeorelarY,HUD

thle Aot, contraotcrs sllal] be ~'aqllired to pn.:\,
wagee to labol'8r8 IIni! meehaules at a rate
not Iess than the nlinlmum wagea speoifled
In' a wage determination made by the sec-
rota.ry, of 1!abor, III nddltion, Dontl'notol'S
shMi be requil'ed to pay We.g'esnot lens thllll
once e.week; The reolpient shall pla.oe I\. oopy
of the ourl'ent pl'eve.lllng' wage determination
Issued by the Department of Labbl' in' eaob
solloltatlon o.nll the o.wo.l'dor II oontraot shall
be oondltloned upon the aooepta.nae of tIle
wage determination, The reoipient, IIhall re-
port all sUBPooted 0).' reported Violations to
HOO,
4. Oontraot, Work Hour« alld ,safety stalldartU

Aot (40 U,S.O. 327 through 3aS)-WlIE'l'o a.ppl1-
oable; l\J.leonbraots awe.rded b~' l'eolplents in
excess of $2000fol' oonstruotton contracts and
in excess of 82600 for other oontl'aots tbat in-
volve the employment of meohanlos 01' labor-
ers shall inolude ,e. pI'oviston for oomplianoa
with Seotlons 102 and 107 of the Oontl'lIot
WOl'k Hours and Safety Standlll'ds Aot (40
U.13.0. 827...s3S), as anpplemented hyDepo.rt-
ment or Labol' regula.tlons (29 OFR pa.l't 6).
UndeF Seotion J02 of the Aot, each con-
traotol' shall be reqUired to oompute the
we.gell of ev,ory mecnsnto and laborel' Oil the
basis of II standard workweek or 4() hours.
Work in excese of the /ltanil.a.l'd workweek is
permiBsible provided the.t the worker is com-
pensated lit a rate ,or not less the.n l'h times
the baol0 rate of PI>Y for a.ll houre -wol'ked in
exoess or 40 hours in the workweek. Seotlon
107 or tbe Aot ie Il.pplloa.ble to' conateuotton
wOl'k and provides that no Iaborer or me-
ohanlo ,shall be requl1'od to work In sur-
roundIngs or under wOI'king oondltlone
whioll ar'o unsll-nltal'3', he.zo.rdous 01' dan-
gel'Ous. These requirements do not a.pply to
the purohase!. or supplies 01' materials 01' 0,1'-
tioles ordinllrlly available on the open mar-
ket, or Dontra.otti for t;ra.nsportl\.t!on 0)' trans-
mission of Intell1genoe.
, 5, Rig/Its tb Jllvehl/oll$ Made Under a COII-
traot or A.oreemont-Oontraots or e.greements
for the perIol'manno of expel'!montal, devel-
opmental; 01'research work ehll-ll XU'ovidetOl'
tho r!ghta of the Fedel'a.l Govel'lllllent and
the reoiplent III a.ny l'esnl1>illll' invention In
aocordaame wit!1 87 Oli'R jlM't 401, ,"Rlgllta to
Inventions Made by NonPl'ofit 01'ganizations
a)ld Sml\J.) Business }l'1l'IDS Under, Govel'n-
menb GI'ants, OOlltraotll. I\nd Ooopora.tlve
.Agreements," anti an3' inlplementlng regullV-
tlons Issued by HUD.
6. Olean Air Aot (1i2 U.S.O. 7401 at Beq.) a.nd

tile Pede!'al Water Pollution Oontrol Act (33
U.S.O, 1251 8t seq.}, lIB IIl11ollded-Oontl'llots
and Bublfl'ants of amownts ili excess of
S100,000 sbl\.ll oontain I\. P1'o\'ision tlll\.t I'll-
qUires tue l'ooipiont to 11-8'1'90to oompl3' With
11,11I\.pplioable Iltll-nda.rds, ol'dlll'S bi!, l'agula-
tlons Issued plU'BtU1.ntto tIle Olean .Ail' Aot
(42 U,S.O. 7401ot seq.) lind the ll'edel'a! We.tel'
l?OllUtiOll Oontrol. Aot as II-mended (83 U.S.O.
1261 et B6(1.), Viole.tloD6 ahall be reported to

Pt,85
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I
I
iHUD and the Regloual Offioe or the IOnviron-

mentall?roteotion .Agenoy (lllPA),
7. Bvrd Antf·.t.o~b1Jlng Amslldmont (J1 U.S.C.

1352)-Oontl'lIotOl'S who a.pply 01' bid fOl' an
e.wM'd of S100,00001' more she.ll file tlle re-
quired 'OB1'tlfion.tioll.' I!laoh tiel' oertlfies to
the tiel'above ~llat It will not a.nd has nof
ueed Federal approprla.ted funds to pa.y any
person 01' ol'll'll.llil!ation for inflnenoin8' 01' at-
tllmptiu.Q' tQ influenoe an offioe1' 0" employee
of any'e.gello3', a member of 00ng1'e86, offloel'
01' employoe or Oonlfl'ess, or an employee of a.
member or Oongress In connectton with ob-
tll-Inlng aDJ' Federe.l cnntraet, grant or any
abhlll' e.Wl\rd oovered Jiy 31 u.s.a, 1352. ]j)aoh
tiel' she.)} alllo dlsoloee any lobbying w.lth
non-Federlll funds that te.kea place In con-
neotlon wltll obtaining any Federal e.wal'd.
Suoh dlsoloslll'es 'are forwl\rded il'om tier to
tiel' up to the 1'6oipient.
(59 FR 47011, Sept. J9, 11lll4; ll.8 amended at 72
FR 73493, Deo. ll?, 200?)

I
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jPART 85-ADMINISTRATIVE RE"

QUiREMENTS FOR GRANTS AND
COOPERATiVe AGREEMENTS TO
STATE, LOCAL AND, FEDERALLY
RECOGNIZED INDIAN TRIBAL
GOVERNMENTS

Subpart A-General
Sea.
85.1 PUl',Pose and scope or this part.
8Ml Soope of subpa.rt.
86.3 Definitions.
8M Applloab1l1ty,
85.6 Effeot on other Issuancea, ,
85,6 Additions roill exceptions.

Subpart a-PIe-Award Requirements
86.10 FOl'roS ror IIPplyl.ng for 1l'1'l\lltS.
85.11 Stllote pla.ns.
85.12 Speo\a.! gl'Ant 01' Ilubgrant oonditions

ior'''hill'h-ri&k'' g'l'alltaes.

subpart C""';P6'sl;AwcndRequirements
li'INANCll.AL .ADMn/ISTllATlON

BIi.20 Standards for finanoill.l mp.nagement
systems .

85.21 :Pe.:vment.
01i.22 Allowllble QOst6.
05.23 :Pel'lod or e.vl\,llllbll1t~' of funda~
86.24 :Matohlng 01' cost sharing.
51i.1l6 :Pl'oll're.m income,
05,26 Non-Fedel'a! audl t.

OHANGIil5, :PROl'ER'l'l', AND SUllAWARDS
86.80 Ohanges.
81i.81 Rep.l pl'Opel'ty.
86.82 )DqUi)iment.
'S5.aS Supplles.

, I
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PI. 230
ll. Indlreot oost allooations not using rates,

In oorblL!n sltuatlona, 9, governmental unit.
because or the llat~'e of Its II.wal'ds, m9,~t be
l'equh'eCi to develop a oost allooa,t.lon plan
thlLt distributes indireot (and. in some casea,
direot) oosts to the spBoifio fllDdlng BO\l1'OOS.
rn these caeea, 9, nal'~&tlve cost allooatdon
metllodology allould ba dovelopad. aoou-
mented. malnblned for audit, or submitted.
as approprh.te, to tIle oognitant agenoy fOl'
review, negotiation, 'IIond approval.

it. Appaals. If a diBJlutolll'hieB in I\. negotia-
tion oC an InCiireot oOBt ra.te (01' other l'lI.te)
between tbe oogniza.nt a.genoy Il.ud tile gOY-
emmenba! tmlt. tbe dispute sball be l'esolved
In accordanee with tho Iloppaala procedurea of
the oognbant agenoy;
6. ooneenen of unallowable costs and erro-

neous payments. Oosbs BPeolfioa.lly identified
as unanowabte lUld obarged to Federal
aowards eitber dlreotly or Indireotly will be
refuniled (InolUdl11g Interest oba.rgeable in
aoool'danoe with applloil.1ll&Federal agenoy
regulaotlouB).
6. OMB RB8Iatllonoe. '1'0 tbe extent tba.t PI·O))·

lems are enoountel'ed among the, Federal
I all'enoies an/llol' Il'0vernrnental units in con-
neotion with. the negotiation a.neJ, apprbva!
prooess, OMB will lend B.Bllletanoe. aa ra-
quired, to resolve auoh problems in 1\ timely
manner,

PARTS226-229 [.RESERVED]

PART 230-COST PRINCIPLES FOR
NON-PROFIT ORGANIZATIONS
(OMB CIRCULAR A-122) ,

SeD.
280.5 Purpose.
280.10 Soope.
280.15 Pol1oy"
230.20 A,ppllollobillty.
28,0.25 Defhlltions
230.80 ollm l·osponsibll1tles.
2S0.P.5 Feder8.J agenoy respouelbUitlea.
280.40 liIfieotlve da.te or ehansea.
290.46 Relationship to Pl'llVioUIliSBUlUlOB.
280,50 Itlforma.tion bonta.ot ..
APPOODIX A TO PART 23o-Gl!llmllJ\L Pl\!N-

OIPLlDS •
ApPENDIX B ?'O PART 2ao-Sn:LEO'1'JllD lTElMS OF

OOST .
ApPENDIX 0 TO PART 230-NON-PROFIT ORGA-

NlZA'l'J:ON8NOT ,SUBJlWl' 'l'9 'l'ms PART .

AuWO~: 8~ V.S,Q. 60S; 31V.S..O. 1111; 41
U.S.O. 406;Reol'ga.nlzllotloliPlan No. ~ of 1970)n.o. 116U, 56lI'R10737,a QFR.196(;",1970. p.IIS9

SOURQ,ID;70 FR 51927,,Aug. 31, 2006.unless
otherwise noted.

2 CFRCh. II (1-1-09 Edition)

*290.5 PIll',{lOS6.

This part establishes' prinoiples for
detel'muling costs of grants, oontraots
and other agreements with Don-profit
Ol'ganillatlons. .

*280.1() Soope,
(a) ';['his.part; does not Ilopply to 001-

leges and universitdes which are oov-
el'ed by 2 OFR part 220 Dost Prinoiples
1'01'Eduollotional InatitutionB (OMB 011'-
oular A-21); State, 100M, and fedel'ally-
reoognilled Indian tribal governments
whioh are oovered by 2 OFR pa.rt 226
Dost Prinoiples for State,' Looal, and
Indian Tribal Goverliments (OMB Oil'-
OullU'A-87); or hospitals.

(b) The prinotplea deal with the sub-
jeot of cost determination, and make
no attempt to identify the air-
oumetanoes or diotate the extent of
agenoy and' non-profit organization
pa.rtloipation in the finanoing of a par-
tioular project. Provision fOl' profit or
other morement above oosf is outside
the ~oope o1'this.part.

§2BO.15Po~oy.
The pi'ineiples .are liesigned to pro-

vide that the Federal Government bear
its fa.1r sbn.re of coste except where re-
strioted or prohibited by law. The prin-
'oiples do not attempt to prel!cribe the
extent of cost shlU'ing or matebing' on
grants, oontra.ots, 01' other agreementa.
However, auoh oost aharing or mllotch-
ing ahall not be aooompl1shed through
al'bitrary limitations on :lndividua.l
cost elements by Federal agencies.

§280.20 Applicability.
(a) These prinoiples sball be ueed by

all Fedel'a! agenoies in detel'lnining the
costs of work performed by non-pl'ofit
o~'gauizations und61' grants, coopsra-
tive agreements, oost reimbUJ.'Bement
oorrbraots, and other oontraots in whioh
oosts are used in prieUlg, administra.-
tion, or settlement. All of these instru-
ments are hereafter l'eferred to as
awards. The prinoiples do not apply to
awards under whioh au ol'gl;l.nlzll.tion is
not requited to account tb the Federal
Government for aotual DOSt/?incurred.
(b) All cosb reimbursement sub-

awards (subgranta, euboonbraots, ebo.)
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OMBClroulars and Guidance

are Ilubjeot to those Federal oost prdn-
oiples applioable to the partleula» or-
ganillat~on conoerned. ,Thus,' if a
sub award is to a non-profit orgMliza-
tion, this part Ilhall apply; if a
subaward is to a oommeroial organiza.-
tion, the' oost prinoiples applioable to
oommerotal oonoema shall apply; if a
subaward 1a to a ocnese or university,
2 OFIt :part 220 abl'!,ll apply; if a
aubaward is to a Sta~e, Jooal, or feder-
ally-reoognized Indlan tribal govern-
ment, 2 OFIt part 225 shan apply.
(0) lllxolueion of some non-profit or-

ganizations, Bome non~profit organiza.-
tiona. beoanse of their size and nature
of operations, OMl be oonsidered to be
simUa.r to commercial ooncerns for
purpose of applioability of oost prin.-
oiplea. Suoh non-profit organizations
sha.ll operate under Federal cost prin-
oiples applioa.ble to commercial con-
oems. A listing oj.' these organizations
is eontamed in Appe1),dix 0 to this part.
Other organiza.tions ma.y be added from
time to time. '

§280025 Definitions.
(a) Non-profit organilmt10n moans

any oorporation. trust, aesooiat10n, 00-
operative, or other organiza.tion whioh:
(1) Is pperated primarily for soi-

elltltio, eduoational, service, ohari-
table, 'orsimilar' purposes in the publio
interest; ,
(2) ~B not organized primarily for

profit; and
(B) Uses its net prooeeds to mainta:in,

improve, andlQrexpand it!! operations.
For this purpose, the term "non-profit
orgilJlization" excludes oolleges and
universities; hospitals; State, local"
and federally-reoognized Indlan tribal
governments; Mld those non-profit 01'-
gamea.t1ons whioh are excluded from
coverage of this part in accordance
with §230.20(0). '
(b) Prior approval means seouring the

awa.rdirig agenoy'll permission in ad-
vance to mour cost for thoBe items
that are dealgnated lIS requiring prior
approval by the part and its Appen-
dioes. Genera.lly this permission wlll be
in writing. Where an item of oOllt re-
quiring pr10r app.roval is llpeoified in
the budget of an award. approval of the
budget oonlltitute,B approval ot that
oost.

§230.50

~280.80 OMB responsibilities.
OMB ma.y grllont exoeptdona to the re-

, quirernents of this part when permfs-
slble under existing' Iaw, However. in
the interest of aohieving maxtmum
uni!ormity, exceptions win be per-
mitted only in highly unusual cir-
cumetsncee. '
§2BO.85 Federal ogenoy responsibil·

Ities.
The head of eaoh Federal 'agenoy that

awardS and administers grMlts and
agreements Ilubjeot to this pa.rt is re-
sponsible for requesting approval from
andlor consultdng' with OMB (as appli-
oa.ble) for devillotion8 i)'om tb.e guidance
in the a.ppendices to this part Mld per~
forming the applioable funotions speoi-
fied in the appendioes to this part.

§280.40 Effective date of changes.
The provisions of this part are effeo-

tive August 81. 2005, lmplementa.tlon
shall be phased in by inootporatlng the
prOvisions into new awards made after
the start of the orga.nization's next fis-
cal year. For existing aWards, tbe new
prinoiples may be applied if an organi-
zation and the oognizant Federal agen-
Oy agree, Earlier implementation. or a
delay in implementation of individual
provi'liions, is also permrtted by mutual
'agreement between lion orgariiza.tlon
and the oognizMlt Fede):'alllogenoy,

§280.46 Relatlonsblp to ,previous
Isausnce, '

(a) The guidanoe in this part pre-
viously was issued e.s OMB Oiroular A-
122. Appendix A to thia pa.rt oontama
the guidance that was in Attaohment A
(general prinoiples) to the' OMB eir-
oular; Appendlx B oontains the guid-
ance that was in AttaolUnent B (se-
leoted items of cost) to :tbe OMB oir-
oular; and Appendix C contafns the in-
formation that was in Attaohment 0
(non-profit organizations not subjeot to
the Ciroular) to the OMB oiroular,
(b) Historioally, OMB Ciroular A-122

.superseded ooet prinoipleB issued by in-
dividual agenoies for non-profit organi-
zations.' ,

§280.50 Information eontact.
Further information nonoerning' this

part may be obtained by contacting thQ
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PI. 230, App. 'A

Offioe of Fedel;al Finanoia.l Manage-
ment, OMB, Waahington, DO 20603.
telephone (202) 896-8993.

ApPENDIX A TO PART ZaG-GENERAL
PRINOIPLES

GENJmAL PJlJNOIPLlilS

TAllL'l!l0)<' OONTEms
A. Baslo Oonslderat.ions
1. Oompositlon of tote.l oosts '
2. Faotprs affiiotlng e,liowabtlity ot costs
3. Re[lllona.ble oosts
4. Allonable oosbs
6. App116able01'edlts
6. Advanoe understAndings
? OonGltlonal exemptions

B. Direot ODsta '
0, Indireot. Oosts
D. Allooll,tlon of Indll.'eot Oosts lind Detor-

minatlon of Indirent Oost Rates
1. Generlll
2. Simplified allooation method
3, Multiple IIllooatlon base method
4, Dlreot allooation method
6. speoialln61reot oost rlltes

E, Negotiatloll and Approval of Indireot Oost
Rates

1.Definltlons
2. Negotlati!lli:and allproval orratus

GJ!lliIlIRAL PJlJNOIPWS

A. Basio Oonaldera.tiollS
1. Oomposltion of total costs, 'l'b.e tota.l

cost of an award is the sum of the allowable
direot a.nd allooable indireot oeste less an~'
applioablo ol'lldits.
2. Fo.otor& affeoting e,llowllbiliby or OOS~8,

To be a.llowable under e,D s.wal.'d, DOStsmust
meet the following geners.l orltarla:
a, Be l'eason •••ble fOl' tlie perfOI'lnllnOe of the

s.ward It.nd be allooable theroto undol' these
prlnoiples. '
b. Oonform to any limitations 01'·exelu-

,SiOll8 set forth In these prlnoiplos 01' in the
II.wal'dRS to typee 01'amount of Dost items.
0, Be constatent witll poltolee and prooe-

dures that apply uniformly to both fedel'll.lly·
flnaDced and Othlll' aoMvltles of the organiza-
tion.
d.Be Mool'ded oonsistent tl,·oatment.
e. Be dotol'minod in accordance with gen-

el'ally aooapted aooouDting prlnoiples
(GAAP).

t, Not be Inolu.ded liS a oost 01'used to,meot
oost shlW!ng or matohing, l'oQui1'8mellts of
II.DJ'other fedorally-fine,noed Pl'ogl'anl III et-
ther the O\ll'rellt or 'Il. priol' pel'lo\\.
g. Blladoquo.tely do'!umell,ted. .'. '
8. Reasonable ooste. A .eostIe l'08.8011o.bleIf"

In its llatlU'e 01' amount, it (loes not exoeed
t1lat whloh would be incurred by a pl'qdlint
pel'SOll llDdol' the otrcumsbaneea )ll'evalling ILt
t1le time tIle decislon was made to Incur the

',", .

2 CFRcs. II (1-1--09 Edition)

oosts. Tlle questdon of the l'oasonablenel!8 of
speoifio costs must be Borutln.lzed with Jlal'-
tioulal' care In oonnentdon with Ol'uanlzatlons
or separate divisions thereof wllloh receive
tlIe pl'epondel'lInDe of theil' SUPPOI't from
aWal'ds made by Federlll agenoies, In deter-
mining the rOllsona.bieness of a. given cost,
oonslderlltlon shall be given to:
R, Wbetllel' tbe cost is of a type generally

l'eoognilled as ordInary and neoesaary fOI' tlIe
operation of the ol'ganlzatlon or thllperlol'm'
a.nos of til1ee,warcl. '
b. 'l'b.e I'BBtraints or l'equiranlents imposed

by Buob faotOl'S as generall;r aooepted sound
business praotioes, arms length barga.ining,
Federal and State laws and reguilltions, and
terms and oonditions of the award,

e, Whether'tho individue,ls concerned aoted
with prudence in the o\.roUlIlstanoBB, oonaid-
ering tlle\.r re/lponslbllltleB to t~e 01'!l'an111P.-
tlon, Its members, employees, an\\ onents,
the publio at large, and the 'Fedsl'a.l Govern-
ment. "
d, Signltioallt dwiatioDs from the 8/ltl\b-

llshed pl'aotIoes of the organiza.tion whlob
mlL~'unjustifiably moreaee the award oosts.
4. Alloop.ble coste, a. A oost is allooable to

a partioular cost objeotive, IInoh as a ll1'ant,
contract, projeot, aervtoe, or otber antlvit;y;
In aooornanoe with the relative benefits l'e-
oelved, A oos~ is allooa!;lle to a Federal award
If it ie trea.ted obnslstrmtl3' wltb otber' oosts
lnolU'l'ed fOl' 'the sa.me purpose in iike etr-
oumebanoea and if it:
(1) Ie Incurred 8peollioa1l3' for the IIoWal'Q. '
(ll) Benefits both the award and othel' work

and can be distributed In rellsona.ble propor-
tlon to the benefits reoelved, or
(8) 18 neoessary to the ove1'll,1lopll~atlon of

the organization, althoUgh a dU'aot. relation-
shill to allY partloulllor oost objeotlve oannot
be shown,
b. Any oost ll.lIooable to a partIOllla~' award

01'other oost objeotlve under these :prlnolllles
'mp.y not be shlrted to other Ji'ederall\.wards
to overcome fUndlng'defioienolea, 01' to avoid
l'eBtl'iotlons Unposed b.' Iaw 01' by the terms
of the awe,rd.6: Applloable ol'edlts. a, 'l'he term allPl101\-
ble oredlts l'ofel'S to tholle reoeipts, 01' reduo-
tlon of expen(lltnres Whioh opera.te to offset
01'1'oduoe expanse items tha.t are e,llooe,ble to
l\.wal'ds as dl,root 01' indl1'~ot costs, Typioal
eXamples of suob t1'ansaotlons' are: 'PlU'ohaee
disoounts, l'ebates 01' allowanoes, recoveries
,01' Indemnltlea on losses, mauranoe refunds,
a.nd Il.lljllstments or overpayments 01' erro-
neous oharges. To the e>.:tent that auoh ored-
its a001'\\lnll' 01' l'eoeivell by .the organization
relate to allowable ccat, thw allal1 be oreu-
ited to the Fedel'al Govei'nment either as a
cost l'oduotion or' casu l'aCUnd, as appro-
pl'1ate. ' , .,
b. In some lnstp.noes, tbe amounts" recelve(l

'from tile Fedoral Govel'nment to iine,noe 01'·
ganizationp.i lI.otivltles 01' sel'vioe opel'l\tions
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OMBClrculars and Guldc:moe
should be t~llI\,ted as applloable ol'edite. sne-
olfioaUy, the oonoept oC nettinll' such oredlt
Items against relo.tecl expenditures should be
tljlpllecl by the 01'lJ'o.lllzatlon'lll datel'mlnlng
the rates 01' amounts to be oharged to Fed-
eral n.wtlrds ror servtces rendel'od wheneVel'
tho faollitles or other resources ueed In \'11'0-
vldlnll' euob eervtees have boon flllo.noed di-
l'llotly, In whole or In \'IlII't, by Federe.l tundsl
0, For rUles oovol'lng progre.m tnoome (I.e"

gross Income Bal'ned from Cederally·sup·
ported liotlvltlea) seo §2l5.24. oC II OlJ'R part
216 Unltol'l'll Administrative Requlromonte
ror Grants and Agreements with Institutions
of Higher mduoatlon, Hospitals, and Otllll1'
Non-Pro!1t Organlza.tlons (OMB Olrcular A-
110). . '
6. Advanoe unclerstn.ndlnll's. Under e.ny

given e.ward, the ren.sonablene8s and
allooablllty or o~rtaln Items of oosts ma.y be
dlffloult. to determine. This 10 partloUla.rly
true In oonneotlon wltb o~g'anll!o.tiOnBthat
rooel'l'e a prepondera.noe or their support
trom Federa.ll4l'enoles. In order to avoid sub-
sequent dlsa-llowa-noe or dispute based on
unreasonableness or nona.llooa.blllty. it Ie
often desll'able to seek a written agreement
wltb tbe oOll'Ilillo.ntor awa.rdlng l4l'enoy in ad·
vance of tbe Incurrence of speolal or unusual
DOBts.The absence or llJI e.dvo.noe e.lfl'eument
on MlY element of oost will not,ln Itself, af-
reot the roaaonn.blenoss or lI.llooll.blllty of
thll.t element.
7. Oonditlonal exemptlol1ll. 1\,. OMllll.uthor·

Izes ooncHtlona,1 exemption from OMB e.dmln·
letr/l.tlve requlremente and oost prlnolples
lor oert/l.ln Federal programs witb stll.tu·
torily-autborilled oonsolldated planning and
oonsollda.ted administrative funding, that
••re Identifllld by a. Feder ••1 "renoy Il.nd o.ll·
proved by the hen.d of the Exeoutlve depa-rt·
ment or esta.bllshment. A Feder ••l agenoy
shall oonsult with Ollm during its oonslder-
a.tlon of whether to sra.nt suob an exemption.
b. To promote efflolenoy In State a.nd ]000.1

program adminlstra.tlon, when Federal non-
entitlement »rograma' with common pur-
poses have speoiflo statutorily-authorized
oOl1llolldo.ted planning a.nd oOl1llolldo.ted ad·
ministrative funding and where .most at the
State Rlfenoy'll resourcea oome from non-
Federal sources, Federal agenoles may ex-
empt these covered State-administered. non-
entitlement grant progro.ma trom oertatn
OMB lfl'llJIte management requiremente. The
exemptdons would be from all but the
o.llooability of costs provisions or Appendix
A, subaeetdon o.e. oC 2 OrR part 225 (OMB
Olroulo.r A-B?); Appendix A, Seotlon 0.4. of 2
OFR Pl!-l't Il~O(OMB Olroular A-Ill): Seotion
A.4. of tlrls appendix: llJId from all of the e.d.
mtnietratlv$ requirements provisions of 2
011'Rpart 2lli (OMB Olroular A-l10) e.ncl the
alrenoles' gra.n'ts ma.na.gement common ~ul8.
. o. When 0. Federal agenoy pl'ovilles this
nexlbllity, as R llrerequlelte. to a 8te.te'g ex-
erolslng this OPtion, a. State must a.dopt Its
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own Wl'ltten flsoal and administrative reo
qulrements for expendlnlr o.nd aooounting Cor
all funds, whloll are consistent wltb tbe pro-
visions or 2 OFR part 226 (OMa Olroular A-
87). and extend suon polloles to a.1Isubrecipl-
ents, These f1soa.l and administrative re-
qutremente must be Burflolently speolflo to
ensure tho.t;: Ftln!lB are uQed In compnanoe
wltb all o.pplioable Federal statutory lind
regulatory provisions, ooeta are rea80na.ble
Aud neOeSBo.~ytor operating these prolll'a.mB,
and tunds a.l'e not to be used COl' general ex-
penses required to onrry out otber respon-
slbilities of a Ste.te or Ite oubr&oiplents.

B. Direot Ooste
1. Dlreot ccsts are those tba.t can be Identl·

fled epeolfloally with 0. partloula.r final oost
objeotlve. t.e.,' a llo.rtloular a.warl\, projeot,
sorvl08, or obher dlreot activity or an orgAnl-
so.tlon. However, a oOBbma.y not be assigned
to an awo.l'd as a. dlreot oost if any other oost
Inourred for tbe same pur,PoSB, In 'lIke oir-
cumetanoa, haa .been allooo.ted to e.n award
o.e an indlreot OOBt.DoBts identified Bpeoifi-
oo.lIy with awards are dlreot costs or the
awarde a.nd are to be A!lIIlgneddlrBotly tbere-
to. Oosts identified speolfloally with other
tinal oost objeotlves of the orlro.n1eatlon l\.re
dlr~ot oosts or those cost objeotlves and are
not to' be assigned to other awards dlreoth'
or IndireotlY.
2. J\.Dy dlreot cost ot a minor amount mav

be treated as an indlreot oost ror reaeone or
praotloll-l!ty Where the acoountlng treatment
tor suoh cost ie oonslstently applIed to· all
fllla.l oost objeotlvCilB. .
3. Tbe oost of oertn.ln aotlvities are not 0.1·

lowe.ble as obl\.l'lres to Federal awe.rds (aee,
tor example, fundre.ialng oosts in po.rl\gra.pb
J1 or AppendiX :a to thle pllt't). However, even
though these oosta are I1ne.llpwable for pur-
poses of computing ona.l'8'es to Federal
awards, t)l.ey nonetheless mU$t be treated 8.S
direot oostB ror purpoBes or determining Indl·
reot oosu rates a.l:ld be allOoa.ted their share
of the organization's Indlreot costa If they
represent e.otivltles whioh Include tbe sala-
ries of personnel, OOOUPYIl]il\Oe,o.nd benefit
from the organizatlon'a indlreot ocsts,
4. The costs of aotlvltles performed prl-

me.rlly a.s a. service to members. olients, or
the genera.l publlo when 11lgnifioll.nt lind nee-
essary to the orgo.nillat1ol'l's misSion must be
trail-ted l\.ll direot OOBtswhether 01'not allow·
able a.nd be 1I1100a.tedan eqUItable sbare or
Indireot oeste. Bome exe.mples of theBe types
or e.otivitles inolude:
0.. MAintena.noe of mombershlp l'olls: sub-

sorlptlons, publioatloDs, MId related ruac-
tlons.
b. Providing servtees and Information to

members. lelhlllative or admj.nletratlve bod.
ies, or the publio. .
'0. Promotion. lobbylnlr, and other Corms or

PUblio rela.tlons.
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d. Meetings a.nd conrerences exoept those
heM to oonduof the general MlmlniBtl'lIt1on
or the ol'gll.lllz~tion.
B, MalntanlU1oe, pl'otaotlon, lind Invest-

ment of speollll lunda not ueed in OPBl'ntion
of tIle organization,
f, Admlnlstl'lItioll of gl'ouP benefits on be-

half of membera or ollents, illoll1dlng life and
hosplt~l Insurance, o.nnulty 01' re~lrement
plans, fina.nollll Mil, eto.

0, Indireot Oosts
1. lndil'Elot oosts are those tha.t ba.ve been

inourl'cd ror oommon or joint objeotiVes p.JI(1
oa.nnot be Tea.dll)' identified with a PM'-
tio.ulll.l' finp.l oost objeotlve. Dfl'eot oost or
minor' amounts lUa.y be trea.ted as InlUl'eot
oosts under the oondltlons desol'Jbed In sub-
paragraph B.2 of this appendix. After direot
oosts have bsen- lletol'n11ned Mil IUIslgneli IU.
reotly to I\wards or other work as appro-
pl'late. Indil'eot costs are those remaining to
be alloon.ted to benefiting' oost objeotlves, A
cost mn.y not be a.1100ated to an award as p.JI
indireot OOBtIf p.JI3' other ensb Inom'l'ed fol'
the same ;purpose, In l1h:e otroumetencee, has
been asslgned to an I\.waro.as Il.direot cost,
2. BeoaUBe of the diverse ohM'lI.oteristios

and Il.OOOlllltingpractioes of nOll-profit' orga-
nizEltions, it Is not possible to speo!f;!, thll
types of oost whioh me,y be oll\.llsified as InlU-
raot cost In all Il1tUI\.t1onS.BoWev81', typioal
examples of indireot Dbst for many ri~n-Pfof-
it orll'anlzatioll$ ma~' inolude depreoia.tlon 01'
USB1l.1lowalloB'son bulldlnga and equipment,
the oosta 'of operating anl,l mll.inta.lnlng ra-
o1litles, and general Mlministra.tion and gan-
era.] expenses, suoh as the sll.IM'les p.JI{iex-
penses of exeollt~ve offioers, personnel IId-
minlutra.tlon, and acoountdns.

. 3. Indireot oosts s~all be olallSifiecl wltllin
two broad categories: "FlIOilities" a.nd "Ad-
minlstratlon~ll "l1'a.ollitlsSIl is defined as de-
;Pl'eolll.tlon lind use a.IloWa.noes on buildings,
equipment and 0ll-pita1 improvement. Inter-
est on debt ll.9soola.tedwith cel'taln bUillUngs,
equipment and oapItal improvements, and
operl\t!ons and matntenance expenaes. "Ad-
ministration" Is defined as general Mlmlnis·
tratlon and genel'a.l expenees suoh as tbe dl·
l'eotol"S offlna, acconnttng, personnel. libl'a,ry
expenses n.ud aJ.l.other types of e;tt;pendlturss
not listed speo1fioall~' uuder one or tllB sub-
oategorles or "Faoll1tles" (inoludlng 01'08Sal-
looatlons from other pools. where lIopplloa-
bIe).· Soe Indireot oost l'~te l'eporting l'egulre-
ments In 811bparagl'aplls D,2.e p.JIo.:O,S;g or
tll1s apPslldlx.

D. Al)ooatlon or Indireot Oosts p.JI/l
Detel'lllination or ~ndil'eo.t OOiltRates

1, Gelleral, rI. Wllere l\ non-Pl'orit organlzl\-
t1im has only .one m"j01' runctton, 01' where
all its majol' iunotlone benefit from its Indl-
reot costs to allPl'o>,:ima.tely·the same degree.
tIle allooatlon of indb'oot oosts and t1le oom-

2 CFR Ch. II (H"'()9 Edfllon)

putllotloll of an jndb'oot oost l'ate mll-)t be ae- '
oompllshell thl'ough simplified allooa.tion
procedures, as desDI'lbea 1)1'flubpll.1'l\.!rra.phD.2
of.this appendiX. .
. b. W11el'eI\ll ol'gnnlzatlou ha.s severa.l major
functions Wl110b benefit (l'om its indlreOt
ccets In Vll.rylllll' degrees. ll.llooa.tl011of lndl-
rsot oosts may require the aooumulatloll or
suoh costs Into soparate OOBt gl'oUJllngs
whloh tllen are ll.llooll-tedindlvldulI-1l3' to ben-
e'fltlng funotlons by meana of a base which
best meaeures the re)ll.tlve degl'se oCbenefit.
The InlUreot costs lillool\ted to (mob funotion
II.re'then distributed to Indivldutl.j a.wlwds and
other lIotlvities inolndoa in tha.t Iunotdon by
mBp.JISor I1.nIndireot ooat l'ate(a).
o. 'l'he dat&l'minlltlon of what oonatltutes

an organization's mll.,or funotions will de-
pend on its »Ilrpose in being! the types. ot
services it I'onders to the pnbltc, ita ollents,'
and 1ts members; and the amount of effort it
devotes to such aotlvlties as fundra.ialng.
publlo InfOI'Dll1.tlon I\-nd membership aotlvi-
tlea.
d. Speoifio methodli fOI' allooa.tlng indlreot

oosts p.JId oomputlng indll'e\lt oost ratell
along' with the oonditions und61' whioh eaoh
method should 'beused Me desorlbed in Bub-
paragraphll D.2 throngll Ii of this a.ppendix,
e. T.he base period fOl' the a.llooll-tlon or in-

direot oosts is tlle pedod In whtoll quoll oosts
· a.re Inour1'ed a.nd 1I00l\D1.ulll.tep.for ll.llooatlon
· to work performed in tha.t pSI'!od, T.he base
period ;normally Ilbpuld ooinoide with the or-
ganization's nso a1 yeaI' but, In .Il.ny evant.
Shall be so seleoted lUIto e,vold inequities In
the allocatdon or the costs.
2, Simpllfled l1.11oDa.tlonmetholl. a. Where

p.JI orgBnlza.tion'll ma.jol' fnnotions benefit
·rrom Its indireot oosts to approxima.taly the
same derree, the a.llooatlon or lndil'eot oosts
mll-Ybe aooompliBhed'b3' separa.tjng the orgl1.-
niza.tion'6 tot!ll oosts for the base p&l'iod as
either. dlreot 01' Indireot. II.nd dividing tue
total a}lowa.ble 1nlUreot oosts (net or e,pplloa-.
ble oredlts) by p.JI equltl\ble dietrlbutio:n
base. The result of this pl'OOeBBIs an 1ndl:reot
OOBtl'a.te WhiO)lIs used to dlebrlbute indll'llot
oosbs to individual awards, The 1'lIte Mould
be eXP1'llsSod lIB the )loroentage whioh the
totn,) amount or allowe.ble illdh'eot oosts
bears to the bB.se seleoted. This mebhod
should also be useel where ll.ll organll>l\tion
bas only one majo\' f\l.notion enoompllsslng' a
number or individual projeots 01' I\otlvltles.
and ma.y be used where the level or Fedel'a}
a.wa.l'de to an ol'ganlzn,tlon is I'eln.tlve~'
small.
·b. Both t11e dil'eot costs lind tlls Indirect

oosts shllll exclude oa.pltll.l expendihnres p.JId
unll.lioWllble oosts.· Bowevel'. unallQWllble
costs wliloh repreaent nativities must be in-
Illuded In the dlreot costs under tue oonnt-
tlons deso1'Ibsd In subpl\t'l\gra.ph :a,s or this
appendix. '.
0, The distribution baee ml1.Ybe total di-

reot costs (exolulUnll' oapital expenditures
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and othel' dletortlng Items, suoh as major
sl'lbOontl'sota or eubll'~ante), dlreot ealai'les
I\,ndWl\l\'es,or other base whloh results in an
equitable distribution, The dlstl'lbublon base
ahall Il'enel'ally exolude )llLrtlolpant support
oosts lIll deClned In jlllrall'l'aph 02 oC AppendIx
B,
d, lDxoopt Where I\, speols.l i's.te(s) 18 reo

quh'l;ld In aoeordenoe with lIubparll.ll')'aph {; DC
this appendIx, the indlreot oost rate devel~
oped under the above prlnolples is applioable
to I\,lll\,warde at the ol'lraidzp.tlon. If a speolal
1'a,te(s) Is reqlllrell, a,llpropl'late modi£1oll.tions
shall be mnde In ordel' to. dllvelop the 8peolal
ra,te(8). '
e. 11'01'an orgl\,iliZll.tion that reoeives more

th$.n $10 millIon 'in ll'ederal funding' or direot
coata In a fisol1.1yel\l', a bren.l!:out or the Indl-
reot uost component into' two, brol1.d oat-
egories, J)'lLOllltle8Md Administration 1!.8de-
fined in aubllM'IIl.l'rllph0,3 at thla appeI?-dlx, Ia
required. Tha rate in eaoh 0l!.86 Illla.l1be Bta.t-
ed as tbe peroentl>.g"Bwhioli the amount of
the pl1.l'tioular indlreot oOBt oategory (l,e.,
Faoillties or Adml.nistrl\tion) ill ot the dis·
tribution base ,Identified with that oll.tel.l'ory,
3. Mnlblple allooatlon base m&thod,
a, General. Where an Orga.nizat1on's indi·

rect coste beneflt Its major t'Wlotiona in
varylilg dell'l'ees, Indlreot oosts Bhll.llbe MOU-
mulated into separate oost ll'1'oupings, as de-
sorlbed in 8ubpll.fagrl\,llh D,3.b ot this p.ppen-'
db:, Ee.oh grouping slul.lI then be allooated
'individually to beneClting' Cl1notlons by
means of a baee whioh best measures the rel-
ative benefitb.- The default allooation blllles
by oost pool are doso1'lbed in SUbpM·l\l.l'raph
D.8.0 of this aw.sndlx,
b. Identlfloe.tlon or Indlreot coats. Oost

groupings Bhl1.11be established BO as to per-
mit the allooatlon or eaoh grouping on the
basts or benefita provided to the mll.jol' tuno-
tlone. mll.ohgrouping ahall oonstltute I\,pool
of eXpelllloB·tbat are of like ohll.raoter in
terlllll of funotlons they benefit and In terms
of the allooatlon base whloh best measures
the relative benefits llrovidl'd to each fIWo-
blon. 'JIhe groupings are olapslfled within the
two brond oategorloa! "Faoillties" Md'''Ad·
ministrl\,tion," Il8 doso1'lbed in ilubpll.1'agra.ph
0.3 of this a;ppandlx. The indirect oost pools
are defined as follows:
(1) Depreoll\,tlon Md use aUowMoes. The

expsnaes under this hell.dlnll' are the porbion
of the OOSUl or the, org'llJl\lIatlon's butldinll'S;
oapltal improvements to )o,nd and buildings,
Md equipnient whloh are oompubsd in ac-
cordance with pl\r8.ll'l'aph 11 of AppendIx B to
this ]Io,rt (UDeprooiatlon a,nd use a.lloW·
an068").
(2) Interest. Interest on debt lIllsooiated

with oortaln buildIngs, equipment and Ol\p·
Ita.l Improvements a.re oomputed in aoool'd-
ance with pl\rIl.ll'l'aph28 of AppondixB to this

.' part e'Interest~')., . ' , ,
.. (3) Opere.tion and malntenMoe' expenses,
The expenses under this hel\,(Ung are those
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that have been inourred for tbe a.dmlnlstra·
tlon, operl\,tlon, matntenance, preserva.tlon,
lind proteetion or the orgl1.nlzatlon's physloal
plllllt. Tholl' Inolude eX.\lenses normally In-
currad tor such items LSI Janltol'lalllnd util.
ity Borvloes; repairs and ordinary or norma)
alteratIons of bulldinllB, rUrnltUl'e and equip-
ment; care or grounds; me.lntenanoe a.nd op-
erntlon ot bulldinrrs and athel' plant CaoUl·
tlesi seourlby; ell.r~hqul1.kBII-nddtsastel' pre-
pllorodnes8; envlronrnenta.l safetYI ho.gll.l'l\oUG
wasta disposal; property, liability and other
Inauranoe folMinll' to property; 'l.lplLOeanll
Ol1.pltll-llel\lllug; fe.olll~y planning and man-
ngement; and, centl'al reoelvlnrr. The opsr-
ation ",nd mo,intenlinoe expensss oo,tell'ory
shall ",Iso Include ils al1ool1.ble share or
cringe beneflt costs, dupreolatlon and uee al·
Iowanoea, l1.ndinterest OOSUl.
(4) Generll.l I\,dmlnil!ll'atlon and ll'eneral ex-

peno!lll. (a) The expallllBeuudel' bhia heading
are those bhl\t have been inourred ror the
overll.ll I)'sneral exsoutlve e.ndll.l1mlnlstratlve
offioea of the ol'l)'anizll,tlon o.nd other ex-
}lenses or a. general nature whioh do not re-
late solely to MY mlijor funotlon of the orga·
nlgllotion, This o",tegOl'1 shl\,11alao luolude its
allocable share of CrlDg'ebenefit oosta, oper-
lI-t1ouand ma.intena.nca e~lllle, deprecIation
Ilonduae a.l1owanoes, and interest ooate, lilll·
a.mples or this oategory Include oentr",l or-
tiDes, suoh 1!.8the direotor's offioe, the omoe
or finanoB, business aervlcaa, budget and
pl",nnillg, panonne1, IllIfety and l'lsk manl\,ge-
ment, Il'enerll-l counaal, mll.ull.l1emeqt Infor·
mation systems, and library \losts,
(I» In' developing this ooat pool, 8peoial

oare should be exerolsed to ensure thll-t OOllts
Inourred for the same purpose In l1l!:e otr-
cumatanoea Me traaotlld oonslstenjlly 1!.8 et-
ther dlreot or Indlreot coste, For example,
salaries ot teohnloal ttll.ft, projeot supplies,
projeot llublloation, telephone toll oho,rges,
comnuter oOlilill,travel coste, and Ilpeoia.lIlled
Barviolla oosts slu\.ll.be treatedll8 direot oosts
wherever Identifiable to n. Pl1.l'tioUill.Tpro-
gram. The sll.la,rles II-ndwages ot administl'a-
tive and pooled olerloal ataft /lhoultl nor-
mally be treated e.s indireot coata.: Direot
oha.l'l)'ing Of these ooslS ma.y be appropl'late
Where a major Pi'oleot or ll.Otlvlty eX)lllol.tly
requlres Md blldg.eta for Il.dmtn1strablve or
olerloal aervlcea /IoDdother indivlduaJe In-
volved 0IlJl be IdentWed with the proll'rllJll or
aotlvity. Items suob lISoffioe sU]lP11es,pos~
age, looa,l telephone obsta. perlodlol\ls and
memberships should normll-lly be trea.ted as
indlreot ooata.
o, AUoolI,tlon baaea, Aotua) oondltions sha.ll

be taken into aooount In seleoting the base
to be Ueetl in al1ooa.tlng the 'expenses In eaoh
grouping to benefiting fanotlons. The essen-
blal oonBideratlon In seleotlng a method or II-
b1l.BB16 that it Is the one best suited tor "'D-
signing the pool of ooats to oost objeatlves In
Il.ooorda,noewIth benafits dllr!ved; a tra.oeable
oause and effeGt relationship; or 1011'10ahd
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ranson, where neither the causa no)' tIle ef-
feot of the l'ola.tioneblp Is determinable,
When an a.llooatlon can be made b~' asBlgn-
ment of a.OOBt grouping t1lreotl~' to tbe rune- '
tlOll benefitel1, the allool\.tlon shall be made
In that manner. Wllen the expensea In 1\ cost
gl'ouplng M'e more general In natlll'e, t11s 111-
Iooatdon ehl\ll be made thl'Ough the use of a
seleots/! baBBw)lloh pro/!uoes results tbat are
equll;able to both the Federal Government
a.n(l tbe orga.nj~ation. The distribution shall
be mado in aocordanoe with the bases de-
Bol'lbed berein unless it can be demonstra.ted
tha.t the i1se of a. 111frerent base would'reS\llt
in 1\ more eQuitll.ble allooa.tion of the coste,
or that a more readily availa.ble bese would
not morenae the oosts ohargod to sponsored '
IIwerdll, The l'e/lulta of speola) cost atudlell
(Buob as an engiDeel'jng utlllty ~tudy) aball
1l0t be used to dotermine and allooate ~he In-
dlreot costs to Ilponsored aWlI1'ds,

(1) DOP1'Ooilltionand use IIllowll.noea,Depi'e-
olatdon and use allowanoes sxpeneesllhall be
alloollted in the following manner:
(II) DePl'eolll.tion or use IIlloWll.noes on

bulldlngs need exolusively in the oonduot of
II single f\U\.otlon, and on oapltal improve-
ments and equipment used ;In Buob buiidiugs,
, shill) be assigned to that tunotlon,

(b) 'Depl'eolll.tion or use ll.llowanoes on
buildings used for more than one Iunotlon,
and on oapitp.) imPl'OVements l\lld equipment
used in such bn~ldings, IIhall be a.llo.Ollotedto
the individual funotlons lIel'Corm6d inellob
bulldlug- 011 tb6 basia of U11l1blesquill's feet of
space, exoludlng common areas, suoh lIB hall-
ways, atllirwells, o.nd restroome.

(0) Depreolation 01' uee a.llowl\llobs on
buildings, oapitll.l Improvements and equip·
menb related /lpaoe (e.g" lndividuall'oomS,
IlUd labol'a.tol·ieB) used jointly by more thl\ll
one Junotlon (8.8 determined by the nserll of
the spaoe), shall be treated a8 ronowe, The
ooPt of eao11jointly used unit of space Bhall
be allooll.ted to the banefitiull' funotlons on
the bllBie of eithe}' the employees IUId other
users on 11.rull-time equivalent (ll"I'lll) ·bnsla
or sa.ll\l'!es and wages of those indlvldnll.l
runottona benefi ting ftom the use or. tlle.t
spaoej 01' orgl>n!zatlon-wlde employee li'Tlils
pI' se.)a.l'ies l\nd Wl\ges applioable to the bene-
11ting funotlons of tIle ol'ganj~l1.tlon,
(d) Depreolatioll 01' use a.llowl\uoes on esr-

taln oapital Improvements to land, SUOII as
)l!'-vedJ.)ll.rklng araas, fenoes, sldewa.lkB, lind
the like, not inoluded In tbe oost 01 build-
ing-B,sball' be aIloOl\.ted to Usel' oategorles on
a li'Tlil basiB p.nd dlstl'ibuted to ml\lol' rune-
tlons in pl'oportioll to the sll.la1'les l\lld wages
or lI-ll employees applioa.ble to the funotlous,
(2) ,Inte1'9st. Interest costs alln,ll be alfo-

oll.ted in tbli same manner as t'be depreola-
tlon 01' USB allOWanoee on b)le bulldlnge,
equipment and oapltal equipmentll to whlo11
the Interest relanea. .
(8) Opsl'a.tlon and mafntenance expenses.

Operatioll and madnbenanoe expeneee 811a.))be

r
J

I.!,
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a.lloolloted in tlle same mannel' as the depre-
, oil1.tion and use altowances.

(t) General e.dffilnletra.tion I\nOgellel'II1 ex-
penses, Geuel'al allmbl1Btratlon and c'onel,,,,1
exnenses sb.all be allooated to benefitilill'
runctdous basod on modified total direot
costa (M'l'DO), 8.8 dosoribed in atlbpl\l'agl'ap]1
D,3.f of this ll.ppendlx. The expensee inolllded
I1J thiB DategO~y ooulO be gro\llled first M·
oording to major iun.ottons at tbe organiza-
tion to whiob thoy render servioes 01' PI'ovide
b,enetltll, Tbe agll'l'egate expenses or eaoh
ll'l'OUPshil.ll then be allooa.ted to benefittng
funotlons based on M'l'DO •.
d, Ol'der of Il1stributton, (1) Indireo~ oost

oategor)es oonelstlng of depreoilltilln and use
allowanoes. Interest, operation l\.nd rnatnte-
nance, and goneral adminiBtl'lItlon and ll'on-
eral expenses shall be allooateil in tha.t ordel'
to the remainmg' Indlreot oost oategor1es II~
well as to the inalor funotions of the organ!-
£ation, Other cost oategories oould be allo-
cated In the ordel' determined to be most lI.P·
]lrOprllltB by the orgl\llizalilon, When erose 1101-
looation of ooste 1& made as Pl'ovided in sub-
para.lfrapb D,S.a.(ll) or this l\.ppendix, this
order ot a.llooation 1\006 not apply.
(2) N01'Dla.1l3',an :lndirsot oost OIItego!,)'will

be oonBidel'ed olosed once it hlU; been allo·
oated to other oost opjeot;ives, and oosts
Mall not be Bubseqnent,y allooated to -j t,
:Rowevel" a Ql'OBSallooatdon or oosts between
two 01'more Indll'eot oosts oategories oould
.be used if suob allooa.tion w1l1 result in a
more equita.ble a.llooation of coste. If l\. orcss
1I1l0oation is used, l\ll appropriate modlfioll-
tion to the oompoeltlon or the Indil'e()t cost
oateg01'lBBisreQull'od. .
e. ,Applioation of indit'eot oost rate' 01'

rll.tes. lDxospt where II speolal indirellt DOst
l'ate(B) is r&qllired. In aooOl'dMloe wltlJ Bub-
pM'8,gvapll n.B or tills a.ppendlx, the separate
gl'oupings of indlreot coats alloon,ted to eaob
ma[o)' runotlon shall be aggregated and
t!.'sated 8.8 a common poo) fo)' tbat Clmotion,
The coats in the common )loo) shall then be
distl'lbutecl to indlvidua.l awards inoluded in
thllt funotion b~'use of I\. single indlroot ooat
l'ate.

f. Distl'lbution basts. Indireot OOBtssllllll be
diBtril:!uted to IIpplloable sponllOl'ed awards
and othsl' benefiting aoth'ltles witbin eaol1
mador funotion on the baB18 or MTDO. MTDO
oonslsts of all sall\l'les lind wages, 'fringe hen-
efits, materia]s lIud supplies, s91'vioes, travel,
anll subgrants and Buboo)ltl'l\ot8 up to the .
, fil'at 526,000 of eaoh llubgl'l1.nt 01' suboontraot
(regardless of the pel'ioll oovered by the
Bubll'l'l\nt 01'suboontraot). lIIqlll,pmlint, oapital
expsnditures, olll1l'ges fOl' patient OM'e, l'ental
OOBts l\llll the pOl'tlon,ln' exoass ofS26,OOO
sl11111be exoluded rrom MT.OO. Partiolpa.nt
BUPPOi't oosts allall ll'ene1'l\.lIy be exoluded
from M'I'DO. Otllel' Items Xl)IIYonly be ex-
oluO-ed when tlle Fedel'al cost oognlzant

f
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IIll'OnGYdettll'mlnes that 0.» exolueton 10nso-
oBllary to avoid a aerious Inequity In the dis-
tribution of Indlr&ot ccsta.
g, lndlvldul\,) Rat~ Oomponen.te, An Indl-

1'90t oost rate shnll be detol'mlned for each
aupnru.ta Indlreot oost pool developed, Tlle
mte In eaoh caee shall be stilted aa the per-
oentl\ll'e whloh the t\.mount of the parbloular
Incllraot oost ))001 Ie of the dIstribution bi\lle
IdsntlCled with that pool. lDaoh Indh'90t oost
rAte negotiation 01' determination agroement
ahall Ino)nde development or the ril.ts lor
eaoh Indlreot oost pool as wall i\Il the ovel'aU
Indll'eot ooat rats, The Indlreot Doat pOllIa
shall be olll.Slilfled within two brond oat-
egorles: "Faollltlea" and "Admlnlotratlon,"
lIS desorlbed In subparllfl'I'Apb O,S or this ap-
pendix, ' , .
4. Direot allooatlon method, 0., Some non-

profit 'orga.nlzatlone treo.t all oosts es dlreot
cosbs exoopt general administration and gen-
eI'l\.l expenDes, Thllse orgl\.nlzo.tlona generally
separate thalr coste Into three basio Ollt-'
agorles: General admlnlstratloll Q,ndgeneral
expenses, t'undralsing, and oth,er dlreot fl1l1D-
tlons (Inoluding projeots performed under
Federal a.wardS), Joint oosts, suoh i\Il depre-
olatdon, rental ooets, operation and mainte-
nanoe of faollities, talephone expenees, a.nd
the llke are Pl'oru.ted lndlv1dna.ll:v lIS dlreot
oosts to each oatelrory and to eacn o.wa.rdor
other lIOtlvity using a bi\lle most appropriate
,to the parbioular ,oost being proru.ted,
b, This method Is aooapba.ble, provided eaob

joint oObt Ie proru.ted uQlng a bi\lle whloh 1'00-
ourately measures the benefits, Jlrovi(jed to
aaeh e.ward or other u.otlvlty, The bu.eesmUllt
,be eatabllshed in aooordanoe witb reasonable
ol'lterla., and be Bupported by ourrant do.tu.,
Tllis methOd Is oompo.tlble With the Stand·
ards or Aooounblng and Flna.nola.l R.eportlng
for Voluntary Healtb a.nd '\Velfo.re Organlza·
tlons Issued jointly by tbe National Health
counon, Ino" the Na.tiona.l Assembly or Vol·
untar:v Healbh and So.olal We)fl1.l'eOrganiza-
tions, ll.nd the United Wa-yot Amerlol1.,
o. Under this method, indlreot oosts con-

sist exolusivelY or genero.J u.dmlnlstration
and genera.l expensell, In a.11other respeots,
the 01'll'aniza.tion's Indlreot oost rates 8bo.lI
be oompu~ed In the same manner as that de-
soribed in subparagraph D.2 or this appendix.
6, Speoio.l Indil.'aot cost rates. In some m-

stanDes, a single Indireot oDat ro.te fDr all ao·
tlvltles of an orga.n1zatlon or ror each ma.jDr
fl1l1o\;lonof the orgn.nizatlon may ndt be lip·
proprlate, since it would not ta.ke Into '11,.0'
oount those different faotol'll whloh Jl\a.yBub-
utautla.lly MCeot the indlreot oosts applioable
to 0. part!oular segment or work, For this
plll.'pose, 1\ partloulo.r segment of work may
be that performed under 0. single lLward or It
may oDnslst of work under 1\ group of I\warde
performed in 0. common environment. These
faotors ma.Y inolude the physloe.l Iooatdon of
tbe work, the level of ·admlnistrl1.tlve Buppprt
required, the no.ture of the raolllties or other
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reeouroea employed, the soientlno dlsolpllnes
01' teohnioal /lkl11o Involved, the Organilla-
tlonal ·arra.nll'ements used, or IIny eomblua-
tlon thereof, When a 1l,rtloular segment or
WD1'l!:is llel'tormed in a.n environment whlolJ
appel\rs to generate II 8\mlifioantly different
level or Indlreot costs, provisions should be
made for II sopll.).'ate Indlreot ooet pool Appll-
cable to suob work, The separate Indlreot
oost pool should be developed during tIle
courae or t1le regulllr ll.llociu.1ilonprocesa, and
the separate indireot ooat rate rPllultlng
therefrom Ilbould be oBStl, provld(l[1 It Is de-
tel'mlned tha.tthe r,te dUCel'llsfgnlrtna.ntly
from that whloh would ha.n been obtn;lned
under aubpllragra.phe D,ll, Il, lind 4. of this AP-
pendix, and the volume of work to whloh the
fats would o.pply 1/1 mllterlo.1.

E, Negotiation a.nd Approval or Indlreot Oost
1t~teB

1. DeClnitions . .l\.Bused in this aectloa, the
followJnlf terma hQ,ve tho mea.nings set forth
below:
0., Oognl2ant agency meu.ne the Federo.l

l\lrOnoy responsible tor negotiating and ap-
proving indireot oost rates for a non-profit
orgo.n1zatlon on bebal! of all Federal IIgen-
oies, , '
b, Predetermined rllte means an Indireot

oost rate, a.pplioable to a /lpeoifled current or
future period, usually the orga.nlza.tlon's fis-
oal year. The ro.te Is bu.eed on an estimate of
the costs to be Inourred during the perl04, A
predetermined ra.te Is not Ilubjeot to adjust-
ment.
0, IT'lxe(lro.te means an Indireot coat ro.te

whioh hu.s the aame oho.l'aoteriatlos a.a a pre-
determined 1'a.t6, exoept that the dlUllrenoe
between the estimated oosta and the aotual
oosts or the period oovered by the rllte Ie car-
rled forward i\Il an adjustment tD the 1'a.te
oomputu.tlon of 0. eubsequent period,
d. Final rs.te meo.ns n.n Indlraob cosb rate

o.pplloa.ble 'to a Bpeolfied Pi\llt period whioh Is
bi\lled on the aotual 'oosts or the period. A
fina.l rate Is not subjeot to adjustment,
e. 'Prov1s10no.l rate or billing rate means II

temporarY indireot oost ra.ta applioable to II
speolfied period wblollis used ror fUnding, In-
terim relmbureement, Q,ndreporting Indireot
ooets on o.wa.rds pending the eotabllehment of
a final rate for the period:
f. Indireot coat JlI'Opoeo.lmeans the noou-

mentu.tlon prella.rad by an organlzo.tion to
Bubstantlo.te ito olaim tor the retmbursement
of Indlreot oosto. This proposo.l provide!! the
baslll for the review u.nd negotiation lea.ding
to the elltabllshmllnt or an orgo.nieo.tlon 's In-
direot oost rate. .
g, Coat objeotive means a !Unotion, organl-

zaj;lonl\l SUbdivision, oc;>ntraot, gfant, 01'
other work, Ullit for whioh oost data are de-
all'ed o.nd tor wllioh PloVielon Ie made to ae-
oumulate a.nd measure the oost or pro08eses,
projeots, jobs and oapltalized projeots,
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2. Negotiation a.ull approval of rates. 1\.Un-

Iesa different 1\1·.rangll.l1lents I\I'e agreed. to lly
tile 1\fl"lll1OIe8concerned, the 11'ede1'111agenoy
Wlt)l the hugest dollll1' value of aWll.l'(lswith
an ol'ganlEatlolJ will be deslglJated as tbe
cOlrlllzl\nt agenoy for the negotia.tiolJ a.nn 11))-
pl'Oval of t1le indlreot oost mtos and" where
ne08BBl\.l'Y,other l'l\teB SUOllas /'ringe benefit
a.lld computer Oha.l'gll-out l'i\tes,. Onoe an
agenoy Is IIssllrlled oognlzanoe for a pa.r-
tioull\l' non-profit Ol'Ia.ullll\tlon. the asslglJ-
ment will not be ohllnged unless tbere Is II
me.jol' long-term shift in the dollar volume of
the Fadenl aw.ar<!s to the orglUllza.t!on. All
coucerned Federa,l agencies eha.)] be given
the oPPol'tunlty to pl\l'l;i.olpate In the nesc-
tilltion P1'008$$ but, artel' a l'ate has been
agreed upon, it w.1ll be acoepted by all Fed-
eral agenoles. Wben a Federal agenoy has
reason to believe that speoial operAting rae-
tors affeoting its aWl\.1'dsneoeslrltu.te ll))eolal
indh'eot oos~ rates in aoliordDonoemth sub-
parll!fl'o,ph D,6 of bl1le appendix, it mil, prior
to the time the rates are negotlu.ted, notify
tb~ oognizant agenoy, '
b. A non-profit organiza.tion whiol) hl\8 not

previollBly establisbed an Indireot cost fate
mth a Federlll agenoy sball submit its int-
tial Indlreot oost Pl'OPOSDolimmediately altel'
the orgDonizatlon i8 advised that an aWal'd
will be made and, in no event, later tba.u
thl'ee montns Pitel' the effeotlve date of the
awa.rd.
c. Orga.nlllDotlons J;hat nave previollBly es-

tablished indireot oost ~ates must Bubml.t a
new indireot oost Pl'OPOSalto the oognlzant
agency within six months af~er t11e oioae of
elloh fisoa.l year, '
d. A predetermined rate may be negotiated

101' use on aWal'de where tbel'e i8 reasonable
aesurence, based on Past experienoe anll reli-
able projeotlon oC the cl'gantzlltlon's oosts,
tbllt the ra-te Ie not likely to exoeed a rate
based on the ol'gantlla.tion's aotual coste.
e, FiXed rates may be negotiated wllere

prenetel'mined rates .are not oonBldel'ed lip·
propl'latil, A fixed rate, however, /llulll not be
negotiated j{ IIll or II SUbstantial portion of
the orgaulZlltlon's 'awllI'ds are expeobed to ex-
pire before the oa.l.'l.'y-forwal·C\IIdju,stmBnt can
be made: the mix of Federal a.ud non-Federal
work at the ol'ganl~atlon ill too el'1:a~lo to
permit I\ll ~qultable oarry·rorwll.l·d adjust.
ment: 01' the ol'ganlza.tion's operations f1uo-
tuate signiCloantly from yelll' to Y81ll'.

't. Pl'ovisional a.1Id finall'ataa sball be nego-
tiated where nelthel' predetermiued nor filmc1
l'atos are apPl'opl'iata,

11', Tile l'eBulte of each negotiation shall be
fOl'mliJized 'In a wl'itten I\fl"l'eement between
tne 'oognluant agenoy a.ud the non-pl'ofit 01'-
gantz!l.tion, The oognlznnt·l\genoy shall dis-
tribute coptss of the IIgl'eement to 11.1)oon-
oerned Federal agenoles, .
ll. It a dispute arlsea in a neg'otiation of a.1I

Indil'eot oOBt '1'lIte between tbe oognj~ant
agenoy and tbe 'non-profit ol'ganlzatlon,. the

,,

"
I
!
!
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dispute shall be l'esolved In ac!lOl'dlUloe with
the appeals prooedurea of the o\lS'Jllzl\nt
ageuoy,
toTo tho extent tha.t problems aro enooun-

bered IImong tlls Federal agenolas in 001111eo-
tion wltll the negotillotion and apPl'oval proo-
sss, OMB will lenel assistanos as I'equi~ed to
resolve suoh probllm~sln a. timely manner,

APPENDIX B TO P AlloT 280--SELlilDTJilD
ITJDMS 011' OOST

SEL'OOl'JDD I'l'EMS OF COST

T AllLlD O~ OON'l'llNTll

1. AdVertising' and publio rela.tlons costs
2, Alivillory oounoUs
8, Alooholio beverl\ll'IlB ,
~, Andit coats and related servloes
6. Bad debts '
6, Bonding oosts
7, oommnntoatdon oosts
8. Oompensatlon fol' perllonll-I servrces
9. Dontlngenoy prOVisions
10. Defenss and pI'oseention of orlm1nal and

olvil prooeellillgs, ola.iml;, a.ppeals and
patent lnI'rlugement ,

n,Depl'eolation and use allowanoes
12. DonatIons anll oontr1bul;i.ons .
18, Employes morale, hea.ltb, and welfare

costs
14., Entertainment ooste
15, ]iiquipmllnt ann other oa.plta.l expendi-

tures
16, Fines and :penalties
1? Fund raising and investment ml\llags·

ment oosts
16, GIlIns and lO~BelJ on depreoiable l\8llots
19. Goods or servioes ror peratlJllLluae
00,Housing and pernona.) }lving expennes
21, Idle facillties ann idle oapaoity
22,InS\U'aUOBud Indemnifloation
28. Interest
2~.lJabor l'elll-tlona oosts
26, Lobbying' ,. ,
26, LosBes on othel' sponsol'ed agl'eements

01'oontl'aots
27, Mllintananoe anel repair poste
2B. Mlltel'1als I\-n(lBuppl1es oosta
29. Meetings lUld oonterenoea
80, Membel'sllips. subsoriptions, and profes-

sional a.otivit3' OOBts '
31. Ol'ga.ntzatlon coste
32. Page obll.l'ges In pl'Oiessiona.l jqUl'llals
38. Pal'biolplIDt aupport 008~S
S'd, Pll.tsnt oosts
86, PIIIDt lind homeland seourity oosts
36" Pre-agresmerrt ooete
87, ProCesslonl\lllervloes ooate
88, Publloatlon and p1'Jntlng' costs
39, Relll'I'll.nll'ement and alteration oosts
40, Reoollversion oosts
U. Rebl'ultlng ooats
4,2, RelOoEltlon costs
43. Rental oosts of buildings and equipment
4.4,Royalties and otbel' coats fOI' usa of pilot-

onts and oOlJY}'lghts
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OMI3Circulars and Guidance
16. Selling ll.ndmllrkeblng
46. Speolallzed service faolllMes
11. Taxee
40. Termina.tioll ooats appUoable to spon-

sored a8'reements
49. Tra.inlng oosts
60. Trllnaport;e,tlon ooets
51. Travel oosts
62: Trustees "

ApPElNDIXB TO PART 2S0-aELIJ:O'l'ED ITliJM!l Oli'
OOST

?1I1'll.J!'rlIphs1 through 62 0/ this appendix
provide prlnoip)lls to be nppllad In estab·
llahlnl1 the 1\1l0w",bUlt~ of osrtp,ln Items of
ocst, These prlnolples a.\lply whether II oost Ie
treated II.B dlreot 01' Indlreot, Failure to men-
Mon a.pa.rbioulll.l' Item of oost Is not Intended '
to Imply that It Is una.llowllble: rAther, de-
termination as to allowabllity In aanh oaaa
ehould be baaed on tho trBP,tment or prln-
clples provided lor similar or relll.ted Items
of oost.
1. Advertising a.nd publlo rellltione coste, a.

The tsrm advertising ooste meane the oosts
of ildvertlslng media a.nd oorolla:ry adminis-
trative posts. Advertising media Inolude
magazines, newspa.pers, radio and televlalon,
dlreot mllll, exhibits, eleotronio or oomputer
traDamittals, and the like.
. b. The term publlo relations Inoludes com-
munlty relll.tlons and means those s.otivltles
dedloabed to maintaining the Image or the
bon-profit orge.nizatlon or lllIJ.intMnlng or
promoting understMdlng and favoX'llblerela.-
tlons with the oommunlty or publlo at large
or a.~ segment of the public.
e, The only ."Uowa.ble adVertising oosts are

those whloh are solely iol':
(1) Ths reorultment of personnel required

for the performanoe b~ the non-profit orga.nl-
zation of obligatiOns arising under a Federal
aWllrd (See e.lso parll.J!'mph 41, ·Reorultlng
, ccsts, a.n<\parp,graph 42, Relooatlon oosts, of
·thls appendiX):

(lJ) The procurement of goolls Il.nd servioes
for the performanoe of a.Federll.l awa.rd:
(S) The dlsposll.l ot sorll.p or·aurplns mate-

rials aoqulred in tbe perfOl.'D'lMOeof a Fed-
eral award exoept when non-profit organiza-
tions a.re relml,lursed tor disposal OOB~B at a
predetermined amount: Or
(4) Other llpeolflo purposes neoessp,ry to

meet the requirements of the Federa.l award.
d. The only allowable publlo rel\l.t\ons oosts

IloTe: ..
(1) Oosta speo\{ioally rellulrea by the Fed-

eral award:
(2) Oosts of oommuniollotlng with the publlo

and press pertaining to speolflos.otlvltles or
aooompllshments whloh result from pe~form·
ance of Federal awa.rds {these oosts a.re con-
aldered neOeSBll.ry!loBPM't or the outreach ef-
(ort for the FecleralllwlIl'd): or
(3) Oosts of oonduotlng general lla\eon wi t'h

news media and government publlo relatione
ornoers, to the extent tha.t suoh aotivlties
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are lIml ted· to communication and liaison
noo~s9ary ItllOP tha publlo Informed on mat-
ters of publin concern, .auoh aa noMoet of
li'edera.1 oontraot/grant a.wa.rds, finanoie.1
matters, eto.
e. Oosta Identified in subPll.ragrllophe0 and d

If Inollrretl tor more than one IT'ederll.laward
01' £01' both sPOllllored work and othe)' wor)!: of
the non·profit orQ'anll!ll.tion, are allowable to
the extent thllt the prlnolp}ell In Appendl", A
to thia part, parallTllopbB:B. ("PIUClt Ooats")
and O. ("Indlreot Ooats") are Observed. ,
f, Una.l1owable advertising lind publln rell\.-

tions oosts lnolude the following:
(1) All advertiSing and publio l'elatlons

costs other tha.n as Bpeoltled In subpara-
I1rllphs 0, a, 1\t1<l e;
(2) Oosts or meetings, conventlone, oon-

vona.tlons, or other event5 related to other
aotlvltles of the non-profit. orga.ni£atlon, in-
oludlng:
(a) Oosts of displays, demonetra.tlons, ana

exhibits:
(b) Costs of meating rooma, llOB)llta.Uty

Buites, and other speolal faoll1tleo ueed in
conjunotdon with BhoWIland other speolal
events; and
(0) Salaries e.nd Wllll'es of employees en-

ga.ged in Betting up llonddlspllloying exhibits,
making- aemonstra.tions, and providing brief-
Ings;
(8) Oosts of pl'omotlonll.J Items and memo-

ra.blllll., inoludlng models, gifts, lind SClU-
venire;

(4.) Ooats of advertlalD!!, an.d publio relations
designed solely to promote the non-proftt, 01'-
g",nlzlltlon. '
2. Advieory Oounolls. Oosts inourred by ad·

visory oOWlollo or oommlttees are allowable
eJla4lreot ooet whore a.u.thorized by tM Fed-
era.l awarding agenoy 01' as a.n Indlreot cost
where allooable to Federa.l awarde.
3••Alooho110 beverll.J!'os. Oosts of Iloloohollo

bevorllses are unl\Jlowable.
4. Audit oOBts and related llervi\les. e.. The

oosts of audita required by, and perforJ.Iled In
a.ooordanoe with, the Single Audit Act, lis
implemented by Olroular' .A-188, "Audits· of
States; Looal Governments, and Non·Profit
Org-anillations" are allowable. Aleo SBe 31
U.S.O. ~606(b)and seotion 280 ("Audit Oosts")
or Olroular A-18B.
b. Other audit ooets are allowable if in-

eluded in an indireot oost rate propo~a.I, 01' if
speolfioally apllroved by bhe awarding a.gen-
O:YlIS a dlreot OO"t to an IIward. .
o. The oost of a.greed-upon procedures en-

Il'agements to monitor Bubreolplenta who are
exempted from A-lllS under lIeotlon 200{d)are
allowable, subjeot to the oondltlons listed in
A-13S, seotlon 1IS0(b){2). '
6. Bad debts. :Bad 'debts, Inoludlng loslle~ .

(whether aotual or BBtlmated) a.rislng- from
unoolleotll,ble aecounte and othel; olaims, re-
1I1.ted oolleotlon oosts, and rele-ted lega.l
costa, lire unallowa.ble.
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6, BOUlllng costa. a, Bonding oosts al'lso
when the Federal Government requires af!-
suranoe ag-alnst flnanolal Ioss to Itself 01'
others by reaeon of the aot 01' default .er the
non-pront ol'ganlzatloll, TlJe~' a.rlss also in
Instanoes where the 1l01l-Pl'ofit organization
requll'ss eimllar I!.SSUI'anoe,llloluded I\l'e suoh
Donds liS bla, pel'lOI'manoe, llilyment, adVanoe
payment, IIlfl'ingoment, and tUlel1t3' bonde.
b, Oosts oC bonding required pursuant to

the terms of the award M'e lI11owable.
o. Oosts or bonding required by the non-

pI'ofit Dl'glluizatlon in the generai oonduot of
:Its operlltlOnB are allowable to the Bxtent
that such bonding is 1n accordance with
Bound business pl'aotloe ana tbe rates lind
premiums are reasonable nnder the otr-
cumatauces,
7, Oommunloatlon oosts, Ooate inom'l'ed COl'

tolllphone s8l'VIoell, looal and long dlstanoe
telepllone op,11s, telegrp,ms, postage, mes-
senger, elelltronlo 01' oomnnter tranemittal
servioes and the like are allowable,
8, Oomps\1sp,tion for personal aervloea. a,

Definition, oomp~nsation £01'psraonal serv-
Ices inoludes al.1 .compeneatlon pll.id OID'-
rently or 8.00l'Ued by the organization fol'
eervfoes or employees l'ende~ed dnrJng the
period of the award (exoept as otherwise pro-
videO. in s\lbparagraph 8.h or this appendix),
It InoludsB, but Is not llroltBd to, sa.IM'les,
wages, dll'eobor's and execabive oommibtee
member's feee, inoentlv6 awards, fl'inge bene-
tits, pension plan ooebs, a.llowllnoes fOl' off-
elte pa.y, tnoenttve pay, Iooatlon allowBnoBS,
hlU'dehip pay, and oost of living differentials,
b. AlloWll.blllty, lilxoe))t as otherwise spe-

oifloally provided 1n this pal'agraph, tile
costs of /luoll oompeneablon are allowa.ble to
tIle extent tllP,t:
(1) Total oompensatlon to Individual em-

ployees is rSIlBonable £01' tbe services ren-
del'ed anq oonforme to the established polioy
of the organization oonsistently applibd to'
both l!'ederll.l ana non·l!'ederal I\OtivltlBSj and
(2) Obll.!.'gesto awarl'ls whetbel' treated as

direot 01' indll'eot ooats al'e detormined and
supported as rsqulrell in bhiBpal'Ml'a.ph .•
c. Reasonableness, (1) When the organiza-

tion. 18 predoinlno.ntly engaged In aotlvltlell
otllel' than tholle sponsal'ed b3' tile Federal
Government, oomneneatton for employees on
fe(lel'a.lly-eponBol'ea work wUl he constaered
l'easonable to bpe extent thll.t It ill oOllsi8tBnt
wltll that Pl\ld lor slmillU' WOI'kin the Qrgll.-
nlzatlon's other aotlvlMo5.
(2) VI'lIen.tIle ol'gamzatlon 15pr&dominanbly

engagod In federally-sponsoretl aotlvitles and
In oasea whore tllB klnel o! employees 1'0-
Qllired for the Federa.l l\otlvltles are not
Io~\nd In the ol'ganlzlI.tion's o~hel' aotivlties,
oOmpell~ll.tloll fOl' empll)yesB on fedeI'AllJ'·
sponsored work wllJ be ooneldel'eill'oa.eonable
to the extent that it Is oomparable to thll.t
paid foJ' elmllll.l''Work in bllo lll.bol'markets In
whioh the ol'll'anlzl\tion oompetos fOl' tIle
kind of employees.involved,
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d, Spoollll oonstnerattone in determining
a)]owllb1l1ty, Owtaln ,oondltions l'equil'e epo-
01111 oonaideratdon allll possible limitations In
dotol'nl1ninl!' oosts undel' ll'edol'l\.1 l\wnl'l]s
where amounts 01' types or oompe:psation ap·
paar unreasonabte. Among snob oondlbions
.al'e tbe following:
(1) oompensatlon to members ornoll·profit

ol'ganilmtlons, trustees, dil'eotol's, assooiates,
offioers, 01' bhe immediate famlllel! bllBreof,
Detarm.1natlon sboull1 be mllde that 8uoh
oompensatlon is reasonable for the I\Dtull.l
personal servioea rendered ra.tbel' tbal,l II. dls~
tl'lbutlon of eal'1lingsln excess of oosts. .
(2) Any ohll-lige ill an ol·glln!zJl.tion's com-

psnsll.tlon POllo)' resulting in a substll.ntlal
Inorease in the Ol'ganlza.tlon's level of com-
pensatlon, pa.rtioulJ\.l'IY when It was concur-
rent with an inorease in the ra.tlo of Fedel'al
/l.Wll.rdsto othel' aotivitles of the organiza-
tion 01' lID)' ollange in the treatment or. a1-
lowablllty of speolilo types DCoomllensp,tlon
due to ohMlges in l!'adecal polloy, .
e. UnJl.llowabla coats, OOlite whlob are uner-

lowable under llthel' paragraphs of tllis ap-
pendix shall nbs .be allowable ,unae!' this
llM'alrl'apb eolaly on the basle thll.t they con-
stltute personal oomjlensll.tioll. .

t, Overblmc, ext1'a-pIloY shift, and mUlt!-
Ilblft ))l'emiuD\fi, Premiums 101' overtime,
extrll.-pay shUtB, Il.ndM\\lti·sbltt work ill'S a!-
lowable only witll the Pl'lor'l1.pproval of the
awarding agenoy exoept:
(1) Vi'llen neoeseary to ~Ope with emer-

ganolEis, suoh 'I!.S'tbose .resultlng !'rom acol-
dents, natnl'll.l dlsastal's, brall.kdowns or
equipment, or oooaeional ollerationl\) bottle·
:neoks of a spora.dio nature, '
(2) When employess al'e perforll;:ling indl·

reot ;(U1lotlons, BUob as admlnlatratloll" maan-
tenanoe, Ol' l\DooUllting, .
(3) III the perfol'manOe of tests, laboratory

PI'ooednres, 01' other sirollar opel'atlons
whloh are oontdnuoue in natul'e lIud cannot
)'ep.sonllbly be Interl'ullted 01' otherwlBe com-
pleteCl.
(4) When. lower ove~'a.ll oost to the Federlll

Governillent willl'eeult,
g, F'J:lnge benefits, (1) Fringe benefits ill

tbe fom) of l'/lgullw oompeneatton pll.ld to
ompl'oylios I1m'lng' llerJods of aubllOrJ.z~d abo
aences rrem tlle job, such as vMaMon Isave,
slok Ieave , mllltar3' leave, IIna the like, M'O
1\1l0wI\ble, p)'ovidad, B~IOhcosts 1\1'0 absol'bed
by 1l.11ol'g'l\nieatlon aotlvJ.ties In proportion
to the relative amount of time 01'efrort aobu-
1'014'devoted to eaoll,
(2) Fringe benetits in the form or employer

oontl'J.butlons 01' expenses for soolal aBOUl'lty,
emploJ'ee msuranoe, workmen's compeuaa-
tlon InSU1'l\UOe,penaton plan ooats (Bee sub-
pal'agl'll.llh B.h of tbis appendix), I\nO the lUre,
Il.l'e I1.110Wll.ble,pl'ovlded suoll benefi ts are
gl'lIuted in aooordl\noe witll estp.bllslle~ writ-
ten ol'ga.nlzll.tlon polioies, SUOll benafite
whethel' tl'eated 1\8ino.h'eot oosts 01'as dlreot
coats, 1ll11\11be. dlst1'1buted to partloular

f
I
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OMB clrculqrs' and Guidance
awards p,nd other aotlvitles In a.:mannel' con-
slstent with the pattern or benefits aoorulng
to the Indlvldua.ls or group of employees
whose sa.larlee and wAges are ohargeable to
suoh awards and other p,otlvltlos.
(3)(a) Provisions for p, reserve under p,self·

1l1sul'anoe pl'ogrllm ror unemployment com-
pensatlon Dr workers' oompanntlon 111'8 11.1"
lowll.ble to bile extent that tile provlolons
reprosent relYlonll.ble estimates ot the IIllbll·
IthlS for suoh compeaaatlcn, p,nd the tYPIlllof
ooverase, extent of ooverage, and ra.tes tlnd
premiums would have bean ll.l)owp.blehad In-
surance been pw'ohll.Bed to cover the risks.
However, provisions tor self-Ineured Jlllbll·
Itles wbloh do ~ot become pll.yable for more
thp,n one year after the provision Is mllde
shall not exceed the present vp,lue of the 11-
abillty.
(b) Where an organlz1l.tlon rOllOW8a con-

slstent polloy of exp$Dsing aotua] pp,ym$nts
to, or on behalf of, employees or lormer em-
ployees for nnemployment compensation or
workers' oompensatdcn, suoh pa.ymenta a1'e
allowll.ble In the yea.l' ot' payment with the
prior approval or'the awarding agenoy, pro-
vided they' are 1l.1Iooated to all aotlvltlee of
the organization.

(4.) ooats of Insuranoe on the lives of trunt-
ees, offloera, Dr other employees holding- 'Po-
sttlons of BlrIl1lar resllonelblllty are 1I11ow-
able only to the I}xtent that tbe ineU1'lmoe
represents 'additional oompense.tlon. 'l'he
coste of suoh Insura.Doe when tbe organiza-
tion Ie named liSbenefio~lIry 111'6una.J.lowp,ble.
h. Organtzlltlon·rurntshed Il.utomoblles,

Thll.t portion of the oost 01 orga.nlllation-fur-
nished lI.utomobllee tbp,t relll.tes to personal
use by employees (lnoludlng trll-DBporta.tlon
to Pondfrom work) i8 una.J.loWll.blelYl trings
benefit 01' Indlreot oosts rsgll.rdless or Wheth-
er the oost is reported as tp,xable Income to
the emploYees. 'l'hese oosts Poreallowable as
dlreot costi to eponoored aWll.rd when nee-
essa.ry for the performanoe of the sponsored
award and a.pproved by a.wa.rdlng agenoies.
1. Penalon plan costa. (1) Oosts of the orga-

nization's ponslon pla-n whioh a-re Inourred in
accordance with the eBtI\bllBhed polloles of
the orgll-n!Zil.tlonare p,llowable, provided:
(a) Suoh polioles meet the teBt of reason-

ableness:
(b) The methocla or OOBta,lloolltlon 111'9 not

dlsorimiDatory:
(0) The oost lYllligned to eaoh fiBOII!yea.r Is

dete'iJlliDed In acoordance with generally ac-
oepted ,II0oolUlting prlnoiples (GAAP), aDpre·
Borlbed in Aooountillil' Prlnoiples Board Opin-
Ion No. 0 Issued by the Amerloll.n Institute of
Oertlfied Publlo AOoolUltantsi a.nil
(d) The oosta p,Bslgned to a givan f'isoa.lyea.1'

are Cunded for all plllJl partlolpllnts within
six months p,fter the end oC thllt year. Bow-
ever, inorelYl9s to normp,l lind pe.ot service
pension oosts oauaed by II delay ip. funding
the aotuarla.l lia.billty beyond 80 da.ys afteX'
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enoh quarter or the year to whioh snoh coste
are assignable are une.Uowable.
(2) Pension pIau hrmlxu\.tlon lnauranoe

premiums padd pursuant to the Employee
Retirement Inoome Seourlty A,ot (DlRlSA) or
1974 (Pub. L. 98-406) are a.llowe.ble. Late pa.y-
ment charges on suoh premiums are una-How-
able,
(3) Iil)(olse taxes on accumulated fundlne-

deflolanoies and other pena.J.ties Imposed
"ndeX' lil1;tIBAp,re una.llowable.
J. Inoentlve oompenaa.tlon, Inoentlve com-

penall.tlon to emplOyeOBbasad on ooa~ renuc-
tion, ot' ettlolent performanoe, Bug-gestlon
awarde, sMet;v awards, eto •• Poreallowable to
the extent that bhe overa.ll oompensl\b1on 10
d~termlned to be l'eaeonable and such ooata
are pll.ld or accrued pursuant to lin agl'se-
msnt entared into in good faitll betweBn the
organbllLtlon and the emplo;9'ees before the
servioBs were Tendered, or pursuant to an es-
tPobllBhed plRn followed by the Organillation
80 conaletently lYl to !mply, In efteot, an
agreement to make suoh pa.yment.
k. Severanoe pay. (l) /:leVel'll.DOePIl.Y,a.l8o

oommonly fereITed to as dismissal Wl\lles, ie
a, payment in Il-ddltion to regular salaries ll.nd
Wl\lles, by org/l.11izll.tions to workers whose
employment is being termlnfl.ted. Ooeta or
aeverance pay M'l> 1!-1Iowableonly to tile ex-
tent thllt in eaoh case, it 18 ragmed by; ,
(MLaw
(b) Iilmployer-employee ll.lll'aement
(0) lDstabliahed polloy that oonstltuteD, In er-
feot, an Implied aB'fOement on the organi·
zll.tlon 'a part, or

(dl Oiroumata.notls of the pal'tloula.r employ·
menb,
(2) Ooate or aeveranes pll.ymenta are divided

Into two oategories IIIlfollows:
(a) Aotual normal turnover severance pP,y.

ments shall be 1I1l0op,tedto all aotivUles: 01',
whore the orgll.nlza.tion provides for a reserve
for normal BeVllra.noee,BUoh method will be
aooeptable It the ohfl.rge to olll'rent oper-
atlona Is reasonable in light ot payments ao-
tua.lly made fOl' rlOrma.1 severanoes over a.
repreaenta.tive paet pel'1od, and iC amounte
oharged are alloOllted to all aotlvitles of the
organization.
(b) Abnormal 01" mMS severance pay is or

suoh a oonjeotlll'al natlll'e that meaeurement
or oosna by means or l\.ll acorual will not
aonreve eqUlt;v to both pa.rtles. 'l'hUB, 11.00),U·
lI.Is tor this PUrpOBBare not allowable. How-
ever, the Federal Government reoognlzes Its
obllgation to partlolpate, to the extent of Ita
tll.h·ehare, In p,n'Yspeolfio pll,.Yment. '1'hU6,al·
10wablllt;9' wm be oonsidered 'on 11. ollse-by;
oaee bllsle in the event or ooourrenoe.
(0) Oosta inoUl'l'od In oertain Ilf.\veranoe Pll,Y

pp,oll:a.ges. (oommonl':y known ae "11 golden
para.ohute" payment) whloh are in Il.n
amounb In e"01l88 of the normal severance
pP,y pp,id by the orge.n1za.tton to an emp!OYlle
upon termlnll.tlon or llmplo¥JDllnt and ~re
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paid to tll8 employee oontingent UP01\ a
ollllngs in mlUlagsment control over, 01' own-
6l'1lhip of, tl19 organization's aesete are unal-
Iowable. .
(d) severance pa.~rroants to COl'aig»)lp.b1on-

ala employed by the Ol'gani~atioll oute'lde the
United Sbl\.t&B,to tne extent tnat t11eamount
exceeds tbe oustomM'Y Dr. pl'lwalllng PPM-
tioBS for the organizll.tlon in tlle. Uniped
.Btp.taBare una,llpwa,ble, unless tbey ll.l'llnee-
eBBar~' tor the performanoe of Federa,J pro-
ll'rll.meIl.ndIl.pproved by fl.wardlng agenoles.
(e) severanee payments to fOl'elgn nl\.tlon-

I\.ls employed by t'ha org1lJ1izll,tionoutelde tne
United Sta,tes Clue to the termlnlltlou DC t11e
CorelJl1lnation~ as a result of the o)oslng of,
01' ourtp.jlment of aotivitlea by, the orga,nlza-
tlon in .that oountrY, I\l'e Wla,1l0wp.b1e,lUi1ees
they a,re neoesslIry.for .the perfol~a.noe or
Federal pl'Ogra.ms and II-pprovetl by aWM'dlng
agenoles,
1, Tra,llllng OOlltS• .Bee pM'agr8.ph 49 or this

appendix,
m, Support of aa.lp.rles and wages.
(1) Oba,rg&B to awarde tor salM'les a,no'

wa.ges, whethel' tn'eated a,s direot DOSts'01' In-
tUraot ooats,· will be based on dooumented
pa,yrolls a,pproved by a responalble offioia.l(s)
of the org'l\,nlza,tion, The distribution of sale-
l'les and wages to awards must be SUPpol'tell
by personnel aotivity reports, aB presoribed
III subplull.graph 8.:m.(2) of this a,ppendix, ex-
oept when I\,lIubstitute system has boon ap-
prove(l In writing by the oognizant a,genoy;
(/3ee Bub]lal'lIgraph E.2 of·'Appendix Ato this
pa,rt.)
(2) Reports l'enooting the dlutrlbutlon of

aotlvlty of each emplovee must be mam-
tained fOl' a\l sta.fi members (profes&ionp.ls
and nonproCeasiol1a.la) whose oompensa.tion Is
o)1a1'ged, :In whole or In p!U>t, dll'eotly to
awal'd8, In addition, In ol'der to support t110
allooa.tlon of indi1'eot costa, aucn I'oports
must a,IBobe ma.inte.:lnedfol' other employees
whoso work involves two 01' more !UnOtiOllll
or aotlvitleB if a distribution' of thell' com-
peneabion between auoh !Unotions 01' I\Otivl~
ties ill neede!l in the detll1'mlulLtlon of the 0)'-
ganizatlon'sludireot oosu r8ot8(8) (o.g" an em-
ployee engaged part-time In Indireot cost ac-
tivitles and pa:rt-tlme III a dll'eot funotlon).
Reports ma,inta1ned b~' non-pl;ofit ol'gll.1lizl\-
tlons to aa,tlai'y t)lese reqUirements must
meet the followinll' standal'dsl .
(a) The 1:eports must :refloat an after-the-

faot o.etel'minatlon of the aotup.) aotivity of
each employee, BuOget estimates (1,0., esti-
mates o.atarmlned before 6he servtces Me
performed) no not qUl\lify as lIupport ror
ohM'ges to a,warda,
(b) Elloh I'eport must account for tne totlll

actl"lty fOl' whloh employees' are oom-
ponan-tet! a.nd whlol1 is l'equll.'eil In fulfillment
of thail' obllga.tions to the organizl\.tion,
(0) The reporbs must be "Ignad b~' tho indi-

vidul\.l ilmployee, or by a l:eaponBible super-
ViSDrYoffiolal hl\.vlng first 'hand ltnowlet!ge
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of the IIOtMtleB performed b~' the employee,
tbat tIle dlst1'lbution of aotlvIty rePl'ellellte IL
reasonable estiml\.te of tbe lIotual wOl'k per-
tormed by th~ employee dul'ing t110 poriolli;
oovered by t118reports, .
(tl) The 1'eports must be prepared at leMt

monthly and must ooinolde witl1 one 01' more
pn-y )loriods. .
(ll) Oharges for tho Sp.1M'ies and wages of

l1Dilprofeseio:np.} employees, In addition to
tbe pUppol'tlng do.oumenta,tlon dosorlbea in
SubpM'a.gra)1}Js(1) n.nd (2), must aleo be sup-
ported by reGOl'lis Indiollting tne totp.l num-
bel' of bours WOl'ked eacb dll-Ymaintained In
conrormanoe with De'partment of Labor reg-
ulllt10n6 Implemontinll'tlle Fair Labol'
8tandM'de Aot (FLSM (29 OFRopart 616). FOI'
this purpose, the term "nonprofessional oID-
ployee" IIbl\ll nave tho same melUlinll' as
"nonexempt employee," under FLSA.
(4) /31l.1a,rlesantl wag-es of employees uaeu in

IDeetinB' oost ah!l.l'ing 01' ma,tolling require-
monts on aW8.l'ds must be Bupported in the
same manner as salarios n.nd Willies olaimed
fOl' rsfmbursement trom p.warding I\,genole&.
9. oontingeno~' provisions. OOlltribl).tlollll

to II oontlllgenoy reserve 01' any simil&l' pro-
vision made for events the ooourrenoe of
whioh oa,nnot -be foretold w.lth oertalnW M
to time, intensity,· 01' w.lth an assuranoe or
their happening, a,re una.llowable, The· term
"oontlngenoy reserve II exoludes self·inSur-
snce I'Bserves (see Appendix :a to this pp.rt,
paragrl\,j>h8 a,g,(S) ~d 22.a(2)(d»; pension
runds (see parag1'll.ph 8.1): and reserves ror
norma,lsoveranoe Pl\.Y(see paragl'll.pb O,k,)
10. Defenae and proseoutlon of orimlna,la.nd

oivil pl'ooeedlnll's, ola.lms, a,ppea,ls lind patent
infrlllgemont. - .
a, Definitions, (1) Oonvlotion, ae used hefe-

In, means a judgment 01' a. convfctton of a
orimina,l offenso by lion},oourt or competent
jul'iedlotion, whethlll' elltered upon 8.S a ver-
dlot or lL p)ea, inoluding a oonviotion due to
I\.plel!-of nolo oomendere.
(2) Oosts molude, but are not limited to,

adminlstrp.tlve and olerloa.l expenses: tlJe
cost of )egl\) eervlcee, whether performed by
in-house 01' pl'lva.te eounsef: and the oOBte of
tbe servioes of aooountn.nts, oonBultl\.ntB, 01'
others l'etllined by tne ol'gan!zatlon to assist
It: ooets of empJ03'ees, offioerl> and trustees,
and l\ny Illmila1' coats inoUl'l'ed nerore, ~Ul'-

. ing, and a.ftlll' oommenosmenf of l\.j\ldiolll) or
ail.minlstl'ative pl'ooeeding that bears II di-
l'eot l'elationship to tlJe pl'ooeeCllngs,
(3) Jrl'l\ud, as used herein, mesne Mte oj:

!l'aU(l 001'l'up~IOll 01' IIttempts to detraud the
Federal GOVlll'Dment 01'to oorl'l).pt its agents,
aots that oonsti tnte a canae ror de!JM'ment
01' suspenelon (ae IIpeolfled in l\genoy l'ogUla-
tlons), and aots wllioll violate the Fl\.ls8
O)a,lms Aot, 93 U,S.O., seotdons 872!J.'.8731, 01'
the Antl-lClokbaok Aot, 41 1J.S. 0., peotione 51
l\.lId64. .
(4) 1'ell8.1t3' does not 1ll0lu60 l'est!tutlon, l'e-

Imbursement, or oompen8I\,tol'~' damages.
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OMB CIrculars and GuIdance
(&) Prooeedlng Innludea Il.nInvoatigll-tlon,
b. (1) Exoept as !ltherwleo llesorlbed herein,

oosts i1loul'I'ed In oonneotlon with p.ny orlml·
nal, olvil or allmlnlstra.tlve prooeedlnG' (in-
oludlng filing of a falne llortltloatlon) com-
menoad by the Federa) Govemment, or a.
State, )oop,) or foreign gOYllrnment, are not
allowable If .the prooeedillg: l1Glates to a, vto-
lll-tion of, or fa.llure to oomply with, /l. Fed.
el'll.I, State, Ioea] or foreign stl\,tuto or regu·
Ill-tlon by the orgll.nlzl\,tlon (Inoludlng Its
agents and employees), and resultB In any 'of
the following diepositionsl '
(a.) In Il.llrlmlnal prolleodlng. a. oonvlotlon.
(b) In a. olvll or lI.dmlnlsbrll.tive pl'ooeedlng

InvolVlnl!' an a.lIeptlon of frll-ud 01' Illmila.l'
mlsoonduot, a, detormlnll.tion of organilla.·
t1onalllll.bili~.
(0) In the 01l.8eof any olvil or a.dminletra-

Mve prooeedlng, the ImpoBltlon of a. mene-
tll.ry pena.lt3/.
(d) A flnll.l deolslon by Il.napproprlll.to Fed-

eral offiola.lto debar or suepend the organl.
&atlon, to reaoind or void an aWlU'd,or to tllr-
ruinate an a.wa.rd for default by reaeon of a.
vlolll.tlon or fll.Uure to comply Witb II. la-w or
reglllll.tlon.
(e) A dispoSition by oonsent or com-

promise, If the ll.Otlonoould have /:,esulted in
Il.ny,of the dispositions dssorlbed In Bubpa.ra·
graphs 10.b,(1)(a.), (b), (0) or (d) of this appen-
dix.
(2) If more thll.ll one prooeedtng Involves

the same 1l.1le8'lldmlsoonduot, bhe oosts of 11.11
euoh prooeedlngs shll.ll be nnallowable If I!,nY
one of them results In one oUhe dI'eposltlons
shown in eubpll.ra.graph 10,b.(l) of this ippen-
dlx,
0, xr .a lll'ooeeding referred to In &ubpa.ra-

grl\ph 10,b of this appsndlx' Is commeaoea by
the Federal Government and Is resolved by
ooneent or oompromlse pursull.nt to an ll.ll1'ee·
ment entered Into by the orga.nllla.tlon a.nd
the Federal Government,' then. the oosts Ii>.·
ourred by the orgll.nlsll.tlon In oonneotlon
with suoh prooeedh\8's tbll.t arB otherwise not
allowable under subpl\,rllgra.ph 10.b of this AP-
pendix may be a.llowed to the extent speoifl-
oally provided in suoh agreement.
d. If I!,prooeedlng referred to In aubpara-

gra,ph 10,b of this avpendlx Is commenced by
a st!l.te, rooa; or foreign government, the au-
thorl\';ed Federl!,l ofi'ioll\.lmay ",now the DOSts
Inourred by the organization fOl' suoh pro-
oeedlngs, If suoh Il.utllorlzed offlol!l.) deter·
mines th!l.b the oosts were inourred as a re-
suit of a. speolflo term or oondltlon of a fed-
era.lly-sponsor6d awa.Td, 01' speoifio wrltton
dlreotlon of an a.uthorlzed oJ'ilolal of the
llJloneorlng a.genoy.
ll. Ooats Inourred In conneotlon with pro-

on dings desorlbed In Bubpa.l'a.llraph lO.b of
this appendix, but whloh are nc>tmild" unal-
lowable by that Bubpara.graph, mll.Y be Il.l·
IOWe'aby the Federal Government. but only
tO'the extent that: '
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(1) Tlle costa are reMonable In l'elatlon to
tIle aotlvltles required bo del\,l with the pro-
oeedlng a.nd the underlying OIl.UBeof aotlon;
(2) Payment of the aosts inourred, 1\ll1l.110w-

able and allooe.ble OOBt9,is not Pl'ohlblted by
any otller provlslon(D) of bhe oponsored
award; ,
(3) The oests are nob otherwise recovered

from tho li'ederal Government 01' Il. thll'<l
pa.rty, either dlreotly I\ll Il.result of the Pl'O-
ooedlng or otherwise; a.nd, .
(4) The peroentll.ge of oooto allowed does

not BlIoeed the peroentage determined by an
authorilled Federa.l ofitolat to be a.pproprlate,
oonslderlng the oomplexlty of the lItlgll.tlon,
generally Il.ooepted prinolples governing ths
award of legal tees In olvll e.otlons Involvlnll'
the United States s.e I!,PM~bY,lind snoh othe,
lll.otora s.e mll.Ybe approprls.te, Suoh percent-
age shall not exoeed 80 peroent; However, if
an ll¥1'gem6nt rea.ohed under eubplU'agraph
10.0 of thle Il.ppendlx hs.e e){plloltl~ eonald-
ered this 90 pero&nt limitation and permitted
a hlgher peroenta.ge, tben the fUll amount, or
ooats reaultl:ng from thll.t agr~ement shall be
allowable.
f. Oosts InourreO by tlle organization in

conneotdon witb the defenso of aults brought
by Its employees or ex-employees under sec-
tion 2 or the Mll.jor Fra.ud Aot of 1986(Pub. L.
100-'100), Inoiuding the oost of 1l.11reller nee-
essary to ma.Jre suoh employeB whole, Whore
the orga.nlzatlon WI\llfound liable 01' settled,
are ul18.11owable. ,
g, Oosts of l,egal, Moountlng, and ooneuU·

ant servJoes, and l'ell\,ted ooste, Inourred in
conneoeton .with defense age.lnet Federal
Government olll.itns or a.ppea.ls, antitrust
suits, or thO proseolJ.tlon of olaims Dr appoa,ls
aga1nst tbe Federal Government, are unar-
10WlI.ble, .
h. Oosts ot lega.l, ll.Ooountinll', a.nd oonsutt-

ant servioes, and related oosts, Inourred in
ccnnectdon with pll.tenb Infringement 11tlgll-
I;lon, are Ullll-llowll.ble 'unless otherwise pro-
vided for In tbe eponsored aWll.rds,
1, Oosts whiob mll.Y be Ulla.lJowable under

this llll.rllgrl!,pb, Inoludlng dlreotly Besoolll.ted
oosta, ehp,1I be eeli'regated and Moounted for
by the orll'll.lIUlll.tion aaparately. During the
pendenoy of any prooeeding oovered by sub-
pamgra,phe 10.b a.n.d f of this a.ppendlx, tlle
Federal Government shall gen.erally wltb-
hold pa.yment of 8uoh coste. However. if In
the bast Interests of the Federal acvem-
mant, the Fede1'11.1Government ma.y provide
for oonditionaJ. p~yment unon proviSion of
adequate seourlty, or other adequate aeaur
lI.n08, a.nd agreements by the orgllJllzlI.tlon to
rePIlY a.11unallowable oosts, plue Interest, If
the ooets life sUbsequllntly datermlne(l to be
una.llowable,
11. Depreola.tlon llJld use ll.11owllnoes. a.

Oompenall.tlon for the use of buildings, other
oll.pltll.l Improvements, and equipment on
hllnd ma.y be made through use a,llowanoe or
(IBl>reolatlon. However, exoel'lt as provided in
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11l1.rag'rIl.ph11,f of this apllendix, 1\ combina-
tlon of the two methods mlW not be uaell III
oonneotlon with a single olaaa of Iixed assets
(a,g" buildings, ornce equipment, computer
equtpment, eto.).

,b'. The oomllutation of use llJloWI\I\oeB 01'
depreolatioll shal1 be basad on the aoqulal-
bion cosb of the l\Il$ets Involved, The I\oquisl-
tlo)) oost of lin aaset donated to the non-pror-
it ol'ga.nlzation by a thtrd lllU'~' al1l\ll be Us
fllir ma.l'ket value at the time of the dona-
tion.
o. The oornputl1.tion cif use allowanoes 01"

depreoiatlon will exclude:
(1) The 'oost ot la.ndj
(2) MY :porbion of the oost of bulJding~ and

equipment borne by or donated by the Fall-
eral' Government irrellPootivo of where title
was orlglna.lIy vested QI" where it presently
rosidesj'and .
(3) MY :pol'ldon of the oost Of buildings and

equipmellt oontl'1bllted by or for tlle non-
pro!itl orgllniZllotion In Ilatlelaotion of a Iltatu-
t01'~'ma.tohlnll' requirement.
d, General orltol'.111-WhOl'O o.epreolatlon

method Is followed:
(1) The pOl'lod of useful aOrl'i09 (uBeful life)

esti1.blished in eaoh oase for usable capital
assets lnust ta.kll into oonsideration suoh fao-
tOl'a as type of ocnstruetton, nature of the
equipment used, teDhnololl'ioal deVelopments
ill' the PlU'tioular program area, anll the re-
newllJ a,nd replacement pOlioies followed' fOl'
tha inOivldllal items 01' olasees of ·l\Ilsets In-
volved, The method of depreoiatlbn useO to
IUlsign the cost of· an aSBE\t(01' group of lIoS-
sets) to aooonnting periods ehall I'eneot the
pantern of oonsumption of tlle aeset dm'lng
its useful life.
(2) In the absenoe of oleal' el'ldenoe tntU-

olLting that the exPeoted oonsumption of the
aSBet will be signifioantly gl'eatel' 01' lossel'ln
the ell-rh' porblons of :Its useful life tha.n in
the latel' porMona, the stl'aiB'ht-line method
Sllll.l1 be pI'oBumed to be the a.PPI'oPl'ie.te
method,
(S) Depl'epilltion methode onoe usen shall

not be chanll'ed unless approved in advllnoe
by tbe ocgnitllnt Fadel'al agenoy, Wllen the
depreoiation metbod is intl'oduoell ror II-ppll-
oabion to aBsets pravloualy subjeot to a nee
allowanoe, the oombination of use allow-
ances and lIepl'(\Olatlon appl10able to /:1uohl\Il-
sets must not exosen the totnJ aoquisition
oost of the assets.
B, When the depreoiation method 16 nsed

for buildings, 1\ building's Shell mllJ' be seg-
regated rrom ea.oll building component (c.g.,
plumbing system. lleatln8", aue1 all' oondt-
tloning Byabein, eto.) and eaoh item depre-
ciated over Us estlmll-ted useful life; 01' the
entire building (i,e" the sllell nlle1aU oompo-
nents) ml\)' be b'eated lIoSa single Msst ane1
(loprsola.te·clover a single IlsoM life.

t,When the lIepl'eoiatfoll metllod Ie used fOl'
II pal'tioular OIMS of assets, no dapI'eoiatlon
mllY b~ allowed on any Buoll aBeeh tl\l\.t,
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under Sl1bjlllmgJ.'apll ll.a of tbls appendl,;,
would be 1,Iewed ae fuIJ3' depreoillted, How-
ever, a rellsonabJe use allowanoe ma3' be na-
gobll\.ted fOl' Buoh aseets If warrlLtlted altel'
taking Into oonei,deration tbe amcunt of ile-
Pl'eoiation previousl3'· ohl1.l'gedto the Fedel'e..l
Government, the estimated ueoflil Ilfe re-
maining at time of negotla.tion, the effeot of
a.ny inol'eased mailltena.noe ohnrg-es 01' (\0-
orel\lled effiolen03' nue to age, and II-ny other
[antol'S pel'binent to the utlllzation or the
asset for tIle purpose oontellllllatod,

/l, 01'Jter11\where the use a.llowl\lloe method
Is' followed:

(1) The uae allowlll:ioa 101'buildings I\IId tm-
pI'ovoment .(inoluc'i1ng land rmprovemente,
sllOh as pa.ved parking ai'elloS, fanoos, a.nd
sldewllJke)· wl1l PO oomputec1 at 11.11annual
1'I\.t8not exoeedlng two pel'Oont of aoquisition
cost,
(2) The use lI11owll.rtoeror eqUipment w11Ibe

oomputec1 at an annual rate not exoeeding
six anO two-thirds pement of a.oquiaition
oost, Wben the n86 ancwance method is ueed
101' buildings, the entire building must be
treated 'as 11.single llBSet; the bllUding's com-
ponents (e,g., :pl\Ul1blng system, hea.tlng and
a.il' oonditioning, eto,) oa.nnot be seB'reB'lI-ted
£rpm the buildinll"llllhell.
(3) The two peroent l1mitlltlqn, however,

need not be a.:pplied to equipment whioh ill
merely llttaohee1. 01' fQ.l\tened to' the building
but not pOrplanently fixed to it lind whiob iB
uBed as fUl'nlebings or decoratiolle 01' for /lPe-
olallzell pUl'pOlles (e.g.; dentist ollairs and
dental tl'oatment Illlits, counters, Illborl'oto~'Y'
benohes bolted to the floor, dishws.shers,
modulll.l' furnitm'o, oll.l')letlng,· eto.), Suob
equipment will be oOllllldetetl BS not being
permanentlY fixed to the building if it oan be
removed witllout the need fOl' oostly 01' ex-
tensive altera.tions 01' 1'Ilpairs to the buUding
ol'the eguipment, lDquipment tha.t. meets
these orlterla wm be subjeot to the 6% per-
oent equipment use allowance llmlta.tlon.
)1, OhM'ges fOl' use allowanoes or dellreola-

,tio)! must be supported b~' adeljua.te Pl'oj;lel'l;y
records a.nd phyaioal lnventol'loll mueb be'
taken at loast onoe every two yaM'S (a statill-
tloal sam;pllnll' uaala Is aooeptable) to ensure
tbl\.t aesots 9xlat and are usable and needed.
When the depreoil\tion metlloa Ie followed,
adequl\.te c1epreoll\tion 1'eoords indioating the
emount of depreoiatlon tll.ken eaoh period
must also be maintained,

12, Dona.tions I\.ud oontl'lbutions,
a, Oontl'lbu(;ionB 01' clonlltione l'enile~'8d.

OOlltl'ibutl0118 01' donatiOnS, inoh~ding casu,
pI'operty, and aervioes, made by the o1'gaui·
zat!on, l'egardless of the l'ooipient. are unal-
lowable,
b, Donatec1 se1'vioes reoeived:
(1) Donated 01' volunbeer sel'vloes ml\.3' be

fl1rllisbed to an ol'lranizatioll by PI'ofeBslonal
and teohnl011.1 pe~'sonnel, consnltauts, aud
othel' skilled and \1uskllled labol', The value
of tbese. aervtoes IS not relmbUl'Sable eitller
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liB a dlreot or indlreot oost. However, the
value of donated aarvlces may be used to
meet oost sharln8' or matohtng requfrements
ill e.ooordo.l1Oewith the Oommon Rule.
(2) The value of donated servloes utilized in

the pertol'manoe of a dlreot Dost aotlvlty
shall, when material in amount, be constd-
ered in the dotal'mlnatlon at the non-profit
Ol'll'lInlzatlon'8 Indll'eD~ OOBts0\' rll.te(s) anll,
aoool'dlnll'ly, shall be al\oollted a propor-
tlonll.te ahare of applloo.ble lndlrent oosba
when the following Clxlst:
(a) Tho allgl'egate value of the servloos is

materla.l:
(b) The servlo8s a~e suppol'ted by 0. slgnlfi-

oant amounb of the Indlreot costa Incurred
b1{tile non-profit orga.niza.tlon; and
(or Tho dlroot oost a.otlvlty Is not pursued

primarily for the benefit of the Federll-),Gov-
ernment.
(3) In those Instll.nOeB where there III no

basle for determining the fall' ma,rket value
ot the servloes rendered, the reolpient and
the oognizant agenoy IIball negotiate an ap-
propriate allooatlon of Indlreot cost to tbe
servtcee.
(4) Where donlLted aervtoes dlreotly benefit

p,projeot sl:ipported by an award, the Indlreot
oosts allooated to the eervtces will be oonsld-
ered as a part of the total oosta of tbe
projeot. SUOb Indireot ooste ma.y be reim-
bursed unller tile awa.rd or used to meet oost
ellarin/j' or me.tohb:ig requirements.
(5) 'l'he VlI.lue,of the dOlll1.te,dservioes mAY

b,e ussd to meet oost sharing or ma.tohlng re-
Quirements, 'under oondltlons desorlbed in
Seotlon 215.23 of II 01l'R part 215 (OMB Olr-
oular A-llO). Wheredona.ted servloeaare
treated Illl indlreot coste, Indlreot oost ratlls
wlll separll.te the value of the donatlons BO
that retmburaement, wlll not be mllde.
o, Donated goods Dr snaoe. (1) Donll-ted

goods: f.e" expendll-ble personal propertY/lIup'
pltes, and donated nee of spaoe may be fur-
nlElhed to a non-pront orga.nlta.tdlln, The
value of the goods and apaoe Ie not relmbure-
able !lltller as a. dil'oot or indlreot ooat.
(2) The value of the donatlone may be used

to meet oOllt sharhig or matohlng share re-
quirements under the oondltlons d6110rlbedIn
2 CFR part 216 (OMB OlroUlar A-llO). Where
donations are tren.,ted as indlreot costs, indi-
reot cost rates w1ll aepa.rate the value ot the
donabiol1ll so tha.t reimbursement will not be
made,
13. EmploY!lB morale, health, and welfare

oosts.
a. The oosts of employee information pub-

lIoa.bions, health or /1rst-lI.ld olinios a.ndlor
infirma.ries, reoreatlonal aotlvltles, em-
ployee oounseling servtcea, and any other ex-
penses inourred in aooordanoe wibh the non-
profit, otll'anblltlon's eeta.bUshed praotloa or
oustom fOl' the improvement of WOllklng con-
dltions, employer-emplOyee relations, em-
ployee morale, and 'employee p~rCormanoe
.are a.llowable. '
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b. Suoh OOBtswlll be equitably a.PPol'tioned
to all lI.Otlvitlos of the nOll-profit orgll.niza-
tlon, Inoome lfeners-ted from any of these ac-
tlvitles will be oredttsd to the oost tMreof
unless suon Inoome hM been Irrevooably set
ever to employee welfare orgo.nlza.tlone.
14, JDnterte.lnmellt oosts. Coots or enter-

tll.lnment, Inoludlng Il.musement, dlvel'slon,
and soolal aotlvlt~es a.nd any ooste dll'eotly
assoolated with suoh oosts (sl:ioh 1\8 tiokets
to anows or BPorts nenta, meals, lodging,
rentals, transportablon, and gratuities) M'e
unallowable,
1&, Equipment a.nd other oa.pltll.l expendi-

tures.
a, For purposes of this 8ubpll.rnrrraph, the

following deflnitlons Ilpply: '
(1) "Oa.pitel liIxpendlturos" meana expendi-

tures for the Il.oqulsltlon oost of oa.plta.1 ae-
Bets (equipment, bUildings; land), or expendl·
tures to make Improvements to Oll.pltal II.S-
Bets that materially lnorel\8e their value or
useful life. Acquisition ooet means tho cost
of the assot inoludlng the oost to put It In
plaoa, Aoquisltion cost for ell.ulpment, for ex-
ample, means the net Involoe prloe of tbe
equipment, Inoluding the OOBtoC any modi-
fioatlons, attaohments, aocesaortee, or auxll-
iary apJllI-ratuB neoe'sBllry to make It uaable
for t\le purpose for whloh.lt is aoqutred. An-
olllary Oh1l.T8'e8,euon 118taxes, duty, protso-
tlve in tra.nslt Inu\;lranoe, freight, and instal-
lation mll.Y'be inoluded In, or exoluded from
the acqUiBltlon oost In aooordano,e wltll tbe
non.profit orga~il\ation's regular aooounting
praotloee. .
(2) "EqUipment" mesas an artlole or non-

expendable, tll.ngible persona.l property hav-
lng a. useful life of more tha.n one year and
an o.oQuleltlon oost whloh equllls or exceeds
the Iesaer of the oapltallzatlon level esto.b·
JIBhed by tb& non·profit organlza.tlon ror CI-
nlj.nQlal stl\.tel,'llent plU'pOSell,or $500'0.
(8) "Speolal purpOSB equipment" means

equipment whioh Is UBed only for research,
medloa.l, 8olent1flo, or otber teohnloa.l aotivl-
ties. liIxamples of Slleoill-lpurpose equipment
Inolude mtcroeconea, x-ray maohtnea, sur-
gloa.l \nIltruments, s.nd speotrometel.'B.
(4) "Generll.l purpose equ~proent" means

eqnlproent, whiob Is not l\rnlted to research,
medlon.l, soientifio 01' other teolmioa.1 aotivl-
tios. Elmmples inolude offioe equipment and
{urnlshlngs, modula.r offioes, telephone net·
works, Information teohnology equipmllllt
and systems, air oondltioning eqUipment, re-
produotlon and printing equipment, I1.Dd
motor vehioles.
b. The following rules of allowab1llty snail

apply to equipment, lind other oapltll.l ex-
pendltures:
(1) Ol1.pltll.l expondltnros for gen&ral pur·

pose eqUipment, b\llldlng8, and lalld are unal-
lowable ~ dlreot ohllT8'611,exoept where ap-
proved in '!-dvanoe by the awardln8' agonoy.
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(li) Oapltal el>llendltUl'es COl'Ilpeola) ]lUt'.Poae
equipment 1I1'eallowabJe all dll'eot costs, pro-
vided tUlI-t Itome wUh a·U1lit cost of S5(lOO or
more have tha Pl'Iol' approval of the aWlwdlng
agenoy,
(8) Oapital oxpendltlU'ea fpl' hnpl'ovemonts

to 11\.l1d,buildinfl1l, 01' elJlU]lmont whloll mate-
l'.lll.))y lilol'eaIle theil' value 01' uaeful llfe are
unallowe.ble 1\6 II dil'eot oost oxoept With tbe
priOl' o.PPl'ovs.)of the s.WB,l'dlllgagenoy.
(4) wnen apPl'Oved all II .dIreot ollal'go purau-

Il1\t to pD.l'lIgra.ph,6.b.(1), (2). and (8) above.
oapital expandttnres will be oharged in the
period in wllioh the elqleIidltUl'e is Inourl'od,
01' as otbelwlse determined a]lproprIa.ta by
ana neg-otll!.ten wIth tbe a.we.rdlng agonoy,
(6) :mC)uipme):ltand othel' oapltal 6X]lendi-

tUt'OIlM'Ounallowable as Indlreot coste. How-
ever, see llAre.gJ.'apb11" Depl'eola.tion and use
allowanoe, ot this appendix for rulea on the
alloWablllW of use alloWl\.lloes or depreole.-
tlon on buildIngs, oD,])ital lmp~ovements, and
eqUipment. Also, see pa.:ra.gl'a.ph 43" Rental
ooats of buildings and equipment, of. this e.p-
pandix fOl'l'~es on the allowe.bllit3' of I'ente.)
oosts for land, bundings, l\.lldeqUipment. ~
(6) The nnamol·tized po1'l;1on or any equip-

ment written of! as a result of a ohange lit
oaplte.liza.tlon levele me.y be reo overed by
oontdnuing' to claim the otherwise lI'lowa.bl~
use allowl\.l1oes 01' depl'eola.tion on the equip-
ment, 01' by· amortizing the p"mount to be
written oft over I\. p01'Iod of years negotlp"ted
witl\ the oognizant agenoy,
, 16. Fines lInd penalties. Oosts of ·~nes o.nd
penaltie~ resulting i)'om vlola.tlons of, or
failure of the organlza.tlon to oomply with
Fadel'al, State, o.nd looal Iaws and regula.-
tions are unal1oWI\.b,leexoept when Inourl'ed
as a result of oompllanoe with speoWo provi-
sions of an ·a.wal'd 01' Instl'llotlona in wrIting
from the a.wll.I'dlngagenoy.
l? Fund ra.lelng I\.nd investment manage-

ment oosts. a. Oosts of organlzed fund rais-
ing, Inoluding IInanoll\.l oa.mpa.1gns, endow-
ment drives, solioitatlon of gifts and be-
quests, o.n/l shnlla.r expsnsea inourred solely
to rl\.lss oaplta) or .obtll.ln oontdbut!OXl6 0.1'0
uuanowabts,
b. OOllts of Investment oouneel and staff

and similar 6XPBl18flllInourred soloh' to en-
nanoe Inoome !rom Investnient~ lire unallOW-
able.
o. Fund 1'1l1s!ilgand inv6etmel;lt aotl vlbies

shall be alloollted en a.llP1'oPlie.te wla.re or in-
dlreot ccats un/ler tbe oondltlons llesorlbed
In PUbPM'Il1P'apll11.9 ot Appendix A to tllis·
pa.rt.
18, Ga,!ns lind losses on depl'oola.ble asseta,

a, (1) Galus and Ioases all sa.)e, retirement, 01'
othel' dlaposltlon of /lepreoillble pI'oporty
shall be Inolucled In tIle year In wllioh ~hey
OOOUI'aa ol'edlts 01' Obl\.l'ges to oost fl'l'OUp-
Ing(s) In wlilon the dllPl'eOllLtlona.pplloable to
suoh pl'opert~' WI\llinoluded. TIle ronO\1llt of
the gain or lose, to be Inoluded as a oredlt or
OhM'go to the aPP1·oPl'la.te cost grouplng(a)

2 CFRCh, II (H"'()9 Edlllon)

sllall be the dlfferenoe between tbe emounn
reallllod on the property aud tile
undll}ll'Oolll.tlldba.lI.Ieof the }ll'opsl'ty. .
(II) Gains Md lossas on the dlBpoaltion of

depreoiable propel'ty shall not be I'eoognlzed
as l\ Sepll.l'ate ol'edlt 01' (lhlll'ge·undel' the rot-
loWing oonditions:
(a) T.lle gn.1n or loss is pI'ooeilSed throue-h a

dept'eolatlon a.ooount and Is refleoted in the
dllPl'eoiatlon allowable undel' pMall'l'a.pb 11 of
thl~ e.llpendix. '
(b) The llToperb}' is gWen in exolla.uge all

part of tile phrchaae prioe of a 8imllal' item
and the gain 01' lollS Is ta.ken Into account in
determining tbe depreolation oost bllsis of
the new item, '

(0) A loss results from the fa.llul'e to main-
tain )lermlasibls Insurance, exoept as othel'-
wbe Pl'ovlded In pa.ra.gJ.'e.ph22 of this appen-
dix. ,
(d) oompensatlon fOl' the use of tbe }ll'Oll-

erty waa pl'ovided f,hrough use allowa.noes In
lieu of delll'a(liation In accordance with Pll.1'!l.-
graph 9 of this appendix.
(e) Gn.1na and 10sIlos a.rislng from mase or

extrll.Ol'dlitlll'Y sa.l(ls, roth'ementa, or otllel'
dlspoaitloll6 eba.ll be oonsldere<1 on p, case-by-
case' basta.
h. Ga.1ne 01' losees of l\.I1ynatUl'o arising .

i)'om the sa.Ie 01' exohanse of pl'o;perty other
thllJl the pl'opoI'bY Dovered In Bubpal'agl'lI.pb II
llha.ll be axoludep. in oomputlng award eosta,
19. Goods· or servioBs for personal use.

Ooats of goods 01'aervtces for p~raonal use of.
the ol'ganlzation's employees are unallow-
able l·egll.1'dlesa of wbetbel' I;llll OOBt Is re-
ported ll.O taxable inoome to the employees.
20. HOUSing IIlld pel'aonalllvlng expenses. a..

OOBtS·ot housing (e,g" depreola1>lon, madnte-
nanoe, utUltles, iUl'uishings, rent, ete.),
housing allowanoes I\-nd personal living ex-
penses fOl'lof the ol'gIl1\iza.tton's ornoers al'e
Unallowa.ble all !filige benefit or indlreot
costs regardless ot whether the oost j,s re-
pOl'ted as. taxable Income to the employees.
These oosta are allowll.ble I\B dlreot OOBts to
sponsored award when neoossary fOl' the per-
formanoe of the sponeored a.wal'(l and Il.P-
Pl'ove[) b~'awa.l·ding agenoles,
b, The term "otfioera" Inoludes current antl

pa.et offloers ana 8lnployeeB.
21, Idle faoll1tllls aDd idle oapaolty, a • .Ai;

used :In tUIB seotion bhll following tOl'ms hll.ve
t)1e mea.nlngs set fortb below:

(1) "Fa.olllbles" means lp,nd IlJld bUiltllnll's
01' any portion therllof, equipment lndlvld.
uall~' or oolleotively, 01' any othel' tangible
oa.pltal IIs11et,wherever looa.toa, and whethel'
owned 01' lel\6ed py the nOll-Pl'oll t ol'ganiza.-
Mon.· .
(2) "Idle faoilitles" meana oompletely .un-

used fa.oil1ties tha.t are excess to tIle non-
pl'oflt ol·ge.nlza.tlon'B oUl'l'ent needs.
(3) "Idle oapaolb~'" meana the unused oa-

paoity of partlall~' usea fe.ollltles, It is. the
. d1fCIll'OnOepetween: ThlLt whloh a fnollit3'
oould aohteve IIndel' 100 percent OPBl'll.ting
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time on a one·~hlft b~ls less opllra.tlnll'
Interruptions TllBultlnlr'/rom time lost [01' rs-
pairs, setups; unslltlsfaotol'N materials, and
othel' normal delayo: and the extent to whloh
the fao11lty was e.otually used to meet de-
mands during the e.ooounting pel'lod. A
multl·shUt b~le should be used If I~ onn be
ehown bhllt this amount of USage would nor-
mally be !,xpeoted for the type of faolllty In-
volved.
('.I)"Oost of Idle faollities or Idlo ollpfl,ol~y"

meane Doabs suoh ~ malntenance, repa.lr,
houslllll'. rent. and obher related DoStS. (J.g ••
tnauranoe, Interest. property ta.lC6Slind de.
preola.tlon or uee allowanoes.
b. The ooets of Idle fo.ollltleo are unattcw-

able exoept to the extsnt that:
(1) They are neoessary to meet fluotuatlons

In workload; or
(2) Although not neoessl\ry to meet fluo-

tuatlons In workload. they were neoessary
when aoquired and are now Idle because of
ohanges I~ program requirements. eriorts to
1IOh1\lvemore economical operations. reorga·
nlza.~lon. termine.tlon. or other Oe.UBeswhioh
oould not ha.ve been reMona.blY roreseen.
Under the el1.oeptlon stated in this subplLl'a.-
graph, oosts of Idle fe.ollUies are allowable
for a. reaeonable period of time, ordine.rlly
not to exceed one yellJ'. depending on the inl·
tlatlve ta.ken to use, le~e, or dispose of suoh
faolll ties.
o, The ccsts of Idle oapl\olty are normal

oosts of doing- buelness lI-nd are a faotor 111
the norma; fluotuatlons lit usa.ll'e or .Indireot
ooet rates /rom period to period.. auoh ooats
are allowable. provided thlLt tbe oa.paolty Ie
ree.sODlLbly p,ntlolpi>.ted to be neoessl\rY or
wae orlglnlLlly l'easanable Il.nd Is not llubjeot
to reduotlon or elimination by use on other
Federal awards. subletting. renting. or sale.
111 aooordanoe with sound business. eoo-
nomic, 01' Beaurlty praotloes. Wld.espread hUe
oa.pa.oity througbout an entire fe.olllty or
among a group OfMaets hl!.v1ns-sublltl!.ntioJ.ly
the same funotion mp,y be or;lDsld.sredidle fa·
ollltles.
llll.Insuranoe and indemnlfloll.tion. a. Insur-

anca taclndes Inaurance whlob tbe organiza.-
tion Is required to oatTy. or whioh Is· II>p.
proved. under the terms of tbe e.ward and.
tiny other lnsuranoe wbloh the orfl'8.llizlLtion
ma.int~ns In oonneotlon with the genel'a.1
oonduob or Its operations. Tbls pll.ra.ll're.pb
does not tlpply to meurance wbioh represents
fringe benefits tor employees (see subpl\ra'
gra.phs B.gand 8.1(2) ot this appendix).
(1) Oosts of Ineuranee required or approved.

and maintained, pursuant to the a.wa.rd are
allowa.ble. '
(2) OOlite of other Insuranoe ma.1ntalned. by

the ol'ge.nlza.tlon In oonnectten with the gen·
ers,l oonduot of its opera.tlone are allowable
subjeot to the folloyling llmttations:
(a) Types and eletent of ooverage ahMI be In

I\OOOrdlUlOewltl1 Bound business praotloe e.nd
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the I'ates ami premiums shall be reasonlLble
under the olroumstances.
(b) OOBtae.llowed lor bustneea Interruption

01' othel' slmlll\.1' tnaurance ehall be limited to
exclude ooverage of management feee.
(0) Oosts of tneuranoe or of Any provisions

for a ressl've covel'IDIl the risk of lOBS or
damfl.glj to Federal property are allowable
only to the extent thfl.t the ol'ganlzatlon is
liable for suob laBs or dllme.ge.
(d) l'rovisions for Il.reserve under a self-In·

eurauoe progrs,m p,re tL)\oWtLbleto' the llxtent
that types or ooverage. extent of oaverage.
,ra.tes. and premiums would ha",!e boen a1·
, lowed. had Insurance boen purohased to OOVDI'
the I'Jell:e. HOWeY!'I"pl'Ovlslon tor ltnow,n 01'
reauonabl:v. eatlmated Belf-lllBUred liabll1ties,
whioh do not become 11lI.Yablefor mora than
one yea.1' after the provision Is made. shall
not oxceed the present 'laluo 'of the llab1llty.
(e) OOBtsof meuranoa on the Uves of, trust-

ees. offioers. or other em.ployees holding po-
sltlons of similar reBPonsib~lItieB are anow-
able only to tbe extsnt that theinBuraDoe
represents additional oompensatlon (see sub-
paragraph 8.11'(4) of this appt;lndlx). Tbe coat
of suoh Ineuranoe when the organlzl\tlon 18
identified lIIlthe beuef!olary'iB una.llowable.
(f) Insure.noe p,ge.inet dafeots. Ooste oC In-

suranoe with l'ellPeot to any oosts 11Iourred to
correct defects in the Orgl\.lll~ation's mate-
rials or w,orkmanahip lire unp,l1owtLble.
(g) Medioa.l llablllty (ma.lpra9tloe) Insur-

ance. Me,dloM lill.bUlty lneul'anoe Is an Il.llow-
able OOBtof Federal reaell.l'oh programs only
to the extsnt tbM the \l'edlilral,reoearoh pro:
grl1.'/lIBinvolve humn.n subjeots or training of
partiolpants In Nsearoh techniques. Medloal
lIll.b1lity insuranoe ooste sha.ll be treated as II
dlreot OOBt and Shall be e.eslll'ned to indl·
vidual projeots bllsed ODthe manner In whloh
tbe 11Isure!' 1I-I100atesthe risk to the popu-
lation oovered by the InBuranoe. ,
(a) Aotue.l losses wliloh oould have beell

oovered by permieslble Insuranoe (through
the )Iurohe.ee of Ineuranoe or a self·insurp,noe
program) are ulla.Jlowl1.ble unlesa expressly
provided for In the a.ward, exoept:
(a) Oosts Incurred beoauee of losses not

oovered under nomina.l deduotlble ineuranoe
ooverage provided In keeping with sound
bustness praotlOB are Il.llowll.ble. , '
(b) Minor 10SS9Snot oovereri by Ineuraace,

suoh Il.S spoilage. breakage, and disappear·
anoe of /lupplleB. whioh ODOurin the ordinary
course of opll1'ations. are allowable.
b. Indemnlfloatlon Inoludes seouring the

organize.t.ion against 1I1\billtieB to third per-
Bona and any othel' Ioss or damage. not com-
pen$ated by Insurll.uoe or otherwise. The Fed-
eml Government 18 obligated to indemnify
tbe orgll.nl£atlon only to the extent expressly
provided in tlhe aWl1.rd.
23. Int9I'e6t.' a. Oosts Inourred for Interest

on borrowed ollpltal.tsmporp,ry usc of en-
dowment funds. or the UBe of the non-profit
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Ol'ga.nizatlon's own funds, however l'ep-
I'DeBnted, are unl\1lowable, However, Interest
on debt 1110Ul,'1'&0aH&l' Sepbembol' 29,J996 to
aequfre 01' l'8plaoe Oll.llltll.laBsete (lnoludlnil'
ranovamons, alterll.t1ilDB, eQwpment, land,
and oapl.tal aaaets eOCjuh'od tlirougll oepltal
leeses), aoqutred after September 29, 1996and
uaed in lmpport of Federal awards Is 1\11011'-
able, provided that:

(1) l.i'or faoilitles lIolJn!Bltlona (exoludlng
l'enova.tlons and Il,lteratlons) oostlng over $10
mUllan where the Federa.l Government's re-
rmbureement is B"'.P90tedto egua.l 01' exoeed
40 llel'oent of an IUlsot's OO/lt, the non-P1'oCit'
!It/fanlll,,tlon propel'es, lll'lol' to tlle aoquist-
tlon 01' rep1aollment of the oaplta.l IUlset(e), a
justlfioetlon tlla.t demonstrates tlle need lor
tlle fa.olllty In the oonnuot of fedel'ally-spon-
Bored a.otlvitlas, Upon request, the needs jus-
tlfioa.tlon must be provided to the Federal
ll./:'flnoywlbh' oOBt oogniza.noe euthol'lty !l.6 a.
prerequ.1Blte to tlle oontlnued allowa.billby of
intel'eat Oil debt a.nd depreoll\j;lon rela.ted to
the faoility, The needs justlfioa.tlOll for the
a.oqttisltlon of a. feoility shouid inolude, at II

minimum, the {allowing':
(a) A statement of llurpose and justlfioa.-

tdon lor faollity a.oquisltlon 01' replllOement,
(b) .A statement IUl to why ollI'l'ent faolll-

ties ar~not Bdeque.te, ,
(0) A statement of plo,nned futlU'e UBe of

tlle faolll ty,
(d) A desorlptlon of the flnanolng agree-

ment to be arl'anged for the fa.olllty •.
(e) .A BUmmal'Y of the building oonti'aot

with eetlroated oost Informll.tion and sta.te-
menu of source and use of fnlJ.ds,
(f) .A Bobedllle of pla.nned OOO\llla.noydate~,
(2) Fo)' fe.oilltles oostlng over 8500,000, the

non-proCl1i ol'ganlze.tlon pl'oparos, priol' to the
aoquisltlon 01' l'epla.oement of tl\e fe,oll1ty, 8
lelUle/purohase l\Jla.lysls In aeoordanee w.lth
the pl'ovlelolls of 11216,30 throngh. 216,37 of 2
OJJ'R 216 (OMB Olroulal' A-110), whloh shows
tha.t a finanoed pUl'ohase or oa.pltal lease Is
less oost13' to the ql'ga.nizatlon than othor
lelUling' a1ternll.tlvos, on a. net Pl'esent value
basis, DiQQount rates used Bhould be equal to
the non-Jll'ofit ol'/fanizllotlon's a.ntlolpated in-
terest rabea i\nd should be no hig'llel' than tlle
fMr mi\l'ket l'aJ;e available to the non-pl'ont
orgi\nizaUon from an ll111'ehLtetl ("arm's
long'tb") tllil'd-ptl.l't3', The lease/j'Jul'ohase
analysis ebell Inolude a compartson of the
net pl'6~ent value of the proJeoted total cost
oomplU'lsoll11of both alternatives over tllo ne-
!.'iod the IUlset ill e"'Peoted to be used b~' the
non-pl'ont ol'ganil!ll.tlon, The oost oompa.rl-
sons IUlBoo!a.ta!iwith pUl'ohlll;ing the fROllIty
aha.l1 inolude tho estimated }lUl'Obase P1'loe,
anttoillated oporatlng and maintenanoe oosta
(Inoludlng llI'Ope1't~' taxes, if applloable) not
inoluded 111the debt fina.nolng, less any ostl-
mated RBBetsalvage va.)ue at the end of the
psriod defln~d above, The cost comparfaon
for IL oapital Ieasa alle11 inolude tue esbi-
meted totlll Iease plloyments, an3' Bsth)1atsd
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ba.rga.1n pUi'ohlUle option, opel'atlng and
mamtenance coste, a.nd taxes not inoluded In
the Ollplta.l leasing arrangement, lese any es-
tima.ted oredltll dno under tlle Iease I\.t tM
end of the )lel'lod defined above. Projeoted
operllotlnll' lea.se ooeta ol\a.ll be baued on the
IIontloipllotedooat of le1\llln/f oompa.rable {a.oil:l-
ties at fall' mal'kat ra.tes Ilndel' I'enta.l agree-
ments thllot would PO renewed 01' reestlLb-
llshoc! OVOl'the pOl'lod detlned above, and a.ny
expeoted matntenance oosts a.nd allowable
pl'opel'ty taxes to be borne b~' tbe non-profit
O!'8'aniEa.tlon dll'ebtly 01' as part or tlle iease
arrangement, .
(3) The aotual .lntBl'est oost ola.imed Is

lll'odlollted upon Interest l'l\tes tha.t are no
}rlg1)e)'than the ta.ll' ma.rket rate ava1)a.ble to
the non-pl'oflt org'a.nlzation /l'om lion unre-
lated ("arm's length") third party,
(4) Investment el\l')l.\ng'a, Inoluding interest

Income, on bond or loan pl'inolpa.1, psndlng
payment of the oonstruotlon or a.oquildtlo:n
oosts, a.re used to offset allowllble Intetest
oost. Arpitra.ge earnmg's repol'table to the In-
tarna.l Revenue Sel'Vloe are not requ.1red to
be offset aga.1nst allowa.ble IntOl'Bst coste.
(6) Reimbursements are limited to the

. lOllllt 00stl3' a.lternatlv8 bll.D.el'lon. the tota.l.
oost a.nalYs!s r8qwrell under subpa.rll./:'ra.ph
23,b, of this a.ppendix, Fo!' example, if an op-
era.tlng lease Is determined to be Iess oastly
than puroha.sing t}J.rough debtflna.noing',
Wen reimbursement is limited to tlle
amount determined·it leasing hlld been used:
In all OllSBB'whe1'o a leaee/pIU'obIUl6 !l.lIaly~18
is performed, li'edera.l reimb1n'soment ah'ell
be b!l.Bud upon the leMt IIXpenslvD a.lter-
natdve,
(6) NOn-pl'ofit organlza.tlons are also Bub-

jeot to the following oonditions:
. (a) Interest on debt Inoul'ret! to flnanoe or
I'oflna.noe asaets aoqn!red before or reao-
qulred artel' Iileptembel' 29, 19P6, Is not lLllow-
able,
(b) Interest a.ttl'!butablo to fully dop~o-

olated assets is U1la.liowab1e,
(0) 11'01'debt M'l'a.ngements over .1>1million,

unless the non-pl'ofit ol'ganizatlon mllolIes an
initial equity oontl'ibutlon to the asset pur-
onaae of 26 lleroent or more, non-profit Ol'ga-
nlzatlons eha.ll renuoe olatms ror intel'esh ex-
pellee b~' an amount equa.l to imputed Inter-
eet eal'niDiI'S on excess oasl; flow, wbicl1 is to
be ol\o)oula.ted as followa, AU1lualJy, non-pl'of-
it orga.niza.tlone shl\11 pl'opare a oumulative
(fl'om the inoept1on of the projeot) ropol'li of
montllh' cash flows that inoludes inflows aud
outOOW8, l'oglwl1less of tlle funding source,
Inflows oonsilSt of depl'eolatlon exnense, am-
orblza.tlou of oapltallzed oonstruotdon inter-
est, and alln\\a.l intereBt expense, F01' ollllll
floW oalnulatdous, the annual inflow figures
ahall be divided b~' tho number of months in
the yeal' (uBua.1l3'12) ~hat the bnlldlrig' is in
servroe fOl' monthly amouats. ousnowe con-
Bl~t of initil\) equity oOlltl'Jbutlons; debt
pl'lnolllo,l payments (leljB the pro l'ata B11"'i'o
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tl.ttrlbutllble to the untlllowa.ble oosta of
land) and Intol'flst pa.ymants. Where oumu-
latlve Inflows oxooe!l oumula.tlVe outflows.
Interest oha.ll be oll.loullllled on the excess
Innows for tha.t period a.nd be trea.tea as a 1'8~
auction ee e.llowe.blo Interest Ilxpense. The
l'o.te of Interest to be used to compube ellrn·
Inlls on excees ollsh nows 8ha.1I be the thl'oe
month Treasury Bill oloalnll ra.te as of the
last buelnesB (la.y of tha.t month.
(d) SubstllnMo.l relooo.tlon of federo.llY·

sponsored 1l.0bivitioBfrom a. fa.olllty fina.noe'd
by IndebtsdneBs, the oost of whloh WM fund·
ed III whole or Pllrt throullh Fedoral relm-
bursstnllnts, to anDther fa.olllty Pl'lor to the
llxpltlltion at a. period of 20 yellrs requires no-
tioe to the Fsdera.l oogulzn,nt ngeDcY. 'l'l\s ex-
ten~ of the X'fllooa.tlon, the a.mount of the
li'edera.l pa.rtlolpa.tlon In the (!na.nolng, and
the depreoilltion and Interest oharged to date
ma.y reC/ulre negotiation ll.nd/or downward
adjustments of replP.tlllment aplloe oba.rged to
ll'edera.l progra.me In the future.
(e) The allowa.ble oosts to aequlre fa.o1Ilties

a.nd eqnlpmllnt are limited to a fa.1r mll.rket
value ava.ilable to the non·profit organizer
tlon from an unrela.ted ("a.rm'8 length")
third pll.rty.
b. li'or non·pro!it orgll.n1~atlollll subjeot to

"lull ooverage" under the Oost Aocounting
Sta.nda.l'ds (OAS) as defined Il.t 48 OFR
9903.201, the interest allowablllty provisions
of 8ubpa.ra,graph 'a. do not apply. Instea.d,
thoss otga.nil!atlons' sponsol'ed agreements
li.re subjeot to OAS 4U (40 OFR 9903.414), cost
of money IIll an element of the oost of fao~lI·
ties OMlital, and OAS 417 (48 OFR 990M1?),
cost of money a.s an lllement of tho oost of
ol\pltlll assets under oonetrnotlon.
o. The following definitions are to be used

for purposes of this paragra.ph:
'(1) Re-aoquired aBaetBmeans Msete held by

the non·profit organll1lation prior to Sep,
tember aD, 1996 that have again Dome to be
held by the orga.nlza.tion, whether througb
repurohase or reflnanoing. Xt does not In-
olude Meets a.oq\jJred to repla.oe older a.esets.
(2) Inltlll.l equlty contribution means the

amount or va.lue of oontrJbntions made by
non·profit orua.nlzn,tlons for tbe Boquis1t1on
of tbe Moet 01' prior to oooupa.noy of fa.olli·
ties.
(a) Asset Dosts meane the oa.pitll.llzn,ble

ocate of s.n IlBBet, inoludlng oOllllt.ruotion
oosts, aDqulsltlon ooats, and other suob costs
oaplte.11zedin a.ooorda.noe with GMP.
24. Ls.bor relations oosts. Ooste inonrred in

ms.ints.lnlng satlsfaotory rela.tlons between
the orge.nizs.tion a.nd its omi>loyeos, Inolud-
Ing ooats of labol.' mana.gement commtttees,
employee publloa.tlons, a.nd ot.her relll.ted 0.0-
tivitles are a.I1owable.
25. Lobbying. e:. Notwl.thata.ndl\lg other

provlslona of tbla a.ppendlx, oosts Msoola.ted
wlt.h the foliowlng aotivltles are unallow-
ll.ble:

Pt. 230, App. B
(l) Attempts to illnuence the outoomes of

.••.ny Federal, Bta.te, or looal eleotion, rer-
erendum, Initiative, o\' lilmlla.l.' prooodure,
through In kind or oosh oontl'1butions, en-
dorsements, publlolty, 01' slmlla.r a.otivlty;
(2) IDats.bllshlng, Il.dmlnlsterlng, contrtb-

utlnlr to, or paying th& expenses of II pollt·
10a.1pa.rty, oarollMlln, ))ol1tIOI\.)aotlon com-
mlttoG,' 0\' other "ol'll'o.nlza.tlonestabllehed for
the purpose of Influenolnll' tbe ontoomes of
ele06l0nsl '
(3) Any attempt to InOuenoe: 'l'he Introduo,

tlon DC li'edel'al or State leglalatlon; or the
ena.otment 01' modlfioatlon of o.ny 'pending
Federal 01' Iltate,lell'IB1l1tlon throtlllh oommu-
nlolltion with a.ny member or employee of
the Oongrees or State ~eglslature (inoludlng
efforts to InOuenoe state 01' 100",1 oWolals to
engage in similar lobbYing Il.otivlby), or wi th
a.llYGovernment oJfiola} 01' employee In oon-
DIlotion with a deolslon to slgu or veto en-
rolledleglllla.tionl

(4) Any P,ttempt to Innuenoe: The Introduo·
tlon of Fedsral or Stah legislation; or tM
enP.Otment or modlfioatlon of any pending
Federal or Sta.te leglala.j;lon by prepa.rinll',
dtotrlbuting or using publiolty or »1'0)111.'
ganda., 91' by urS1ng members of the genal's.1
publio or a.llYI!e8'll'lent theX'flof to oontrlbute
to or partloipate In any mMS demonstration,
ma.roh, ra.lly, fundrAlslng drive, lobbYing
oll.mpa.lgn or letter writing or telephone cam-
paign; or
(6) Laglsla.tivB lla.lson aotivltles, InolUdlllg

a.ttanda.noe at lell'lsllltlve sessions or com-
mlttee hea.rlngB, gatberlng Information re-
garding leglela.tlon, a.nd a.na.lyzlng the effeot
of legislation" when suob aotlvities a.re car-
1'led on In Hupport of or In knowing prepa.rll'·
tlon for an effort to enga.go In una.llowable
lobbying.
b. The following notivitles are o)(o~ptied

from the oovera.ga ot eubp\l<l'agraph 26.a. of
this IIPpendlx:
(1) :providing a teoOOloa.1and laotual pres-

enta.tlon of InformatIon on a topio dlreotly
related to the perCol'ma.noe of a. ll'1'a.nt, con-
traot 01' other agreement throufl'h hearing
testimony, sta.tements 01' letters to the con-
greBs or a I:lta.te logisla.ture, or pubdlvisloJl,
member, or ooguilmnt staff member theNo/.
in reaponae to a dooumented request (Inolud·
ing a. Oongrosslona.l Reoilrd notioe requllllting
testimony or sta.tements for the reoord o.t a
regulll.rly lIob,eduled hOflrlng) made by the re-
oipient' member, legllilativ& body 01' subdlvl·
aten, or a oogulza.nt sWf member thereof;
provld~a euon 1nfol'ma.tion Is readily Dbta.1.n·
able a.nd Dan be rlllldlly put in dellvera.ble
form; and further provided tha.t costs nuder
this seotion for tra.vel, lodging or meale are
unallowo.ble unlesll inolUTed to offer tosti·
mony e.t a. regularly eoheduled Oongresslona.l
hea.rlng pursua.nt to a written request fOr
Iluah preaentatlon made by the Oh!\.Il.'man,or
Ranking Mhiorlty Moml>er"of the Oommlttee
or auboomUlittee oonduoting slloh hea.rlnQ'.
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. (2) An~t lobbying made unnJlowable by Bub-
pal'agl'aph 2Ii.a,(B) of this appendix to mnu-
ence st[l.te leg;\lJll1.tionin ol'der tl> dll'eotly re-
auoe the cost, or to Iwoiil material Impair'
ment of tIle ol'glU'llzatlon'l\ I1.Uthol'Jty to per-
rorm the gmut, eontraot, 01' othel' I1.gree·
ment,
(S) An~' aotivi ty Ilpeoifioally l1.utll01'IBedby

Ilta.tute to be undertaklln with funds from
the gl'l1.nt,oonl<ra.ol<,01' other agl'llement,
c. (1) When an orglU'lJzatioll seeks relm-

burssmenb iOl' i»dirent costs, total lobbying
ocsbs shp,ll be llepp,rately Identifilld in the m-
dlrs'ot oost rate proposa.l, and thlll'eafter
trel1.tell I1.Bother unllllowl1.ble a.otivlty costs
in 1I0001'dB»oewl~h the pI'ooell~e8 of sub-
paragraph B.a ot Appendix A to this Palof..
(2) Organizp,tlons allall submit, as pp,rt of

tho I1.DlIuBlindh'eot Dost rate proposnJ, a cer-
tliiolltlon tha.t the requirements and stand·
ards of this paragrapb haVIl been oom);lllild
'wltb.

(8) Organill9.tions Ilha.ll mll.lntl1.in ll.dequate
records to demonstrate that the dete~minll'
tlon of oosts I1.Bbeiug l1.11oWAble01' unallcw-
I1.blepnrsua.nt to pa.l'agrapb 25 oomplles witb
the requil'oments oftbls Appendix. '
(4) Time loll'S. oa.lenda.rs, or elm1111.t, reoords

81111.11not be required to be oreated for pnr-
posea of oomPlylng With thl~ paragraph dur-
ing lU'lypartloUl!l.l' 011.1el1(\I1.1'montb wblln: tbe
employee en~ages in lobbying (as, defined in
Bubparagrapbs llG,ll.,I1.ndb, of this appendix)
2Jj peroimt or lees or the employee's com-
pensated bOU1'!!'of employment during tbat
oalendal' month, I1.nd within tbe ]ll'eoeding
five·yells period, the orga.n\M,tion has not
ma.tellja~' misstated alloWltble or unllJlow-
I1.ble oosts of I1.nynature, inoluding leglelB-
tlve lobbylnll' oosts. When the oonditlpns do·,
eorihed 1)1tbls subpltragl'apb are met, ol'8'8.ui-
tations I1.l'o,not requlrod to eetabllBh l'Oo"QroS
to support tbe allowl1.b1lity of olll.imed coats
in a(l(1ltlou' to recorda 11.11'eadyl'oql1iretl 01'
ml1.intllined. Also, when the oondltlons de·
sorlbed in this aubparagrapll are met. the 11.'lJ..
eence ot time logs, oll.lendal'B, 01' Similar
recorus will not serve I1.Sa basis fol' dis·
a.llowlng eosts .by oontestlng estlml1.tes or
lobbying time spent by emp10yees dul'ing a.
oalendar month. . ,
(5) Agenoles shl1.n eetl1.jlllsh P1'DoedUl'llsfOl'

l'esolvlng In anvauee, in oonaultatton with
OMB. a.n~' slgnliloant Questions 01' disagree·'
mente oon081'nlnll' the interpl'8tl1.tlon oi' ap·
plloa.tlon of PI1.I'l1.ll'l'l1.ph26. An~~Imoh l\dva.noe
reaoiutdon lihall be binding In Il.n~'subsequent
settlements, audits 01' investiglJ,tlons with
respect to thl1.t grant or oontraot for pur·
poses of intel'pl'etl1.tlon ot tbis Appendix; Pl'O'
videu, however, tllll.t this sha.ll not be oon-
strnad to prevent II oontraotor 01' gfll.ntlle
from oontesMng the lawfulness of Buoh ll.de-
tel'minatlon.
d. mxeolltlve lobbying oosts. OOlltS1110\11'I'ed

In attempting- to Impl'OpBl'I)' innuenoe eitllBl'
dil'llotly or illdil'eotl~', l\.riemployee aI' oWeel'

2 CFRCh. II (1-1-09 Edition)
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!, of tJle !Dxeoublve Branoh of tbe Fe(lel'll.l oov-
ernment to give oonsldel'atioll 01' to Mt re-
gardlug 11.IlPonsol'ed a8'l'oement 01' i\ reII'Ll'
hl,tory ma.ttel' a1'o,unallowable, lnlPl'Opel' In-
nuence means I1.nymnuence thllt lnduoea 01'
ben(1s to induoe II Fetlerl1.) employee 01' offioer
to give oonslderl1.tion 01' to I\Ot regarding a
fedel'I1.11Y,·llponsoredl\.1l'l'eement 01' re/l'Ulatol'Y
ml1.tter on I1.n~'basiS other thl1.n the merlte of
uie matter.
26. Losses on other sponsored agl'eements

0.1' oontraote. Any exoess of oouts Ovel' m-
come 011any a.wll.rCl1$ unllollo.wl1.1Ile0.1' II. oost
of a.ny athol' I1.Ward.This includes, but Ie not
limited to, the organiBa.tlon'll aont~'ibuted
portion by reaacn of oost sbl1.rlng agreements'
or uy unner-recovertes thl'OUgll negotiation
of lump sums fOl', 01' oelllngll on, Indireot
oeste. I '

27, Malntenanoe and ropai1' oosbe. OOlltl,lin-
ourreu tor neOeeSM'Ymamtenence, repl1.lr, 01'
upkeep of bUildings a.ud llQuipment (inolud·
ing Federal property unless otllel'Wise Pl'O'
vidlld- for) whioh nelthllr I1.ddto the perml1.-
nent value of t11e property nor apprlloll1.bly
prolong its Intended ilio, but keep It In a.n er-
flolllnt operating condttdon, l1.1'ea.l10wl1.ble.
'Oosts inourred for improvements whioh a.dd
to tbe permanent value of the b~ldings a.nd
equipment or I1.pPl'eoiably prolong their in-
tended liie shall be tl'8ll.ted I1.Boapl ta.l ex-
pendlture,ll (see pal'l\gl'aph 15 of this l1.ppen.·
dlx),
28, Ml1.terials and suppllei; oosts, a, oosns

Incurred fOl' materil1.1s, supplies, a.nd fab-
·rloa.ted parts neoeesa.ry to oal'l'Y out a Fed-
el'P.lI1.WM'dare a.11owI1.1Ile.
b. P\ll'ohl1.Bedmll.terlalB 'and BUJ;lp}1eB/lhl1.11

be oharged at their aotual'PIloeR, net of I1.p.
pliOl1.ble oi'llliite. Wlthdrawal.e fl'om g&neral
stores or lltoOkrooms shoUld be ollro'ged !l;t
their Aotul1.1net oost under any reoognized
method of Pl'lDing inventory w:lthllrawa,1s.'
'oonslstently I1.ppl1ed,' Inooming trl1.nepor·
tll.t1on obarges are R pl'Opel' part of ml1.terla.lll
ana supplies costs,
e. Only materials and supplies aotul1.11y

uBed for the pOl'forma.noe of a Fedel'al I1.ward
mll.~'be oharged I1.Bdireot costs.
d, WlIel'e fellerally-6onllted 01' iUl'nished

materlp,lB are used in perfol'mln/l' the Fedel'a1
ll.wal'd, SU011mll.tel'1l1ls wlll be used without
olll1.rg'e.
29, Meetingl! ll.nd eonrersncea. Oosts of

meetings o.nd oonrerenoee, the prlml1.ry pur-
pose of whioh is the dieseminatlon of teob-
nloal lnfol'.tnll.tion, are a.Ilowable, This m-
oludel! coats of meals, t1'ansJlol'tabion, l'ental
of fllooUltles, eJlep,kel'1l' fees, Il.I1dother items
inoldentl1.1 to suob meetings aI' cenrerencee.
But see Jlal'lIgl'l1.pbB14.., mIitertl1.111ment costa,
and 33., :PllJ'tioipl1.nt SUPPOl'tcoats of tbisa;p-
p9udix, '
80. Meml;ierllblps, SUbSCll'!ptiOIlS,and protes'

8ionll.l aolll,'IW costs. a, Oosts of tIle non-

I
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profit orll'anl~p,blon'B mernbershlp In bual-
ness, teohnloal, lind profosslon(l.1 o~ganlza·
tiona are nllow/l-ble.
b, Oosts of the non-profit orll'a.nlzll.tion'a

subso~lptiona to business, 'professlonll.l, Il.ud
teohnloal petlodloa.ls are Il.llowabJe,
0, Oosta of membership In any eivln or

oommunlty organillatlon ar,e e.\lowablll with
prior lLPP~OVIlI.by Fedel'al oognlEo.nt agenoy.
d. Oosts ot membership In o.ny oountry olub

01' soolo.l or dining olub or organlzq.tlon are
unallowabla.
31. Or8'anlzll.tlon ooats. IDxpendltures, Iluoh

as InoOI'porll.tilon tees, brokers' fees. fees to .
promoters, orpnlzerlJ or management eon-
Bultants, attorneys, ll.ooountl1.nts, or Invest·
ment oounBelors, whether or not arilploYBbB
Of tbe orgllJl1zo.1ilon,In oonneotdon with es-
tablishment or reorgllJl1zq.tlon of an organl.
zo.tion, are u,lo.lIowable exo'ept with prior ap-
pro'val,of the awarding agenoy. ,
82. Page oharges In profeSsional Joumals.

Page oharges (Of professional journal publl- ,
oations are allowable as n. neoessary part of
researoh oosts, where: '
a. The ressarch pll.pers report work BUP-

portod by the Federa.l Government: and
b. '.rhe ohllJ'gee are levied Impartially on Il.ll

researoh pap~rs Published by the [ournal,
whether or not by federally-sponsored au-
thors. '
3S, Partlolpa.nt eupport oosts. 'Partiolpl1.Dt

support oosts llJ'(I'dlreot ooste for items slloh
all Iltlpenda or Bubsletenoe lLllowanoell, travel
allowanoes, and reglstra.tlon reespald to or
on beho.lf of partlolpl1.Dts or trainees (but not
empl~yeBs), In conneotion with meetings,
conrereneea, IlYmposla, or traIning projeots.
Thilae ooets are lI11owll.blewith the prIor ap-
provll.l of the awarding al!'enQy.
3~, Patent oosts. a. The followinG' ooate re-

lating to patent al;1doopyrlght matters are
allowable: oost of preparing dlBoloBures. re-
ports, and other doouments required by the
Federal award and of sellorohlng the al'~ to
the extent necesso.ry to mo.ke BUob dloolo-
Bures, oost of prepa.rlng dooumente and a.ny
other pllotent oosts in oonneotlon with bhe fil-
Ing and proseoutlon of a United Stllotes Pilot-
ent ,Ilopplloablonwherll tltlll or royalty-free 11·
oense is required by the Federal Government
to be oonveyed to the Federal Government;
and general oounaeltng sorvioes rell"tlng to
patent IUldoopyrlght mllotters, suoh as advloe
on patent lind oopyright laws, regulations,
elauees, and employee· agreements (but SBe
para.gl.'aphe ~7., 'Profeoslon(l.1 servloes oosts,
and 44., Royalties and other OOBt~ for use of
patents and OopYrights, of this appendiX).
b. The following oosts relatsd to patent

and oopyrle'ht matter are uno.llowable:
(1) ODs'llof prepa.rlng dlsolosur8B. reports,

o.nd other dooumlln~B and of soaJ.'o):ling the
art to the extent neoessa.ry to make dtaolo-
sures not re~utred by the award.
(2) Oosts ,In coanectlon with fiUng and

proseoutlng any forelll'll Plltent applloa.tlon,
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01' any Untted States pa.tent a.pplloatlon.
where the Fadel'al award does not requIre
oonveyinll bltle 01' II royo.1tY~fl'ee Itcenae to
the Foderal Government (but see PllJ'a.lll'aph
45., Royaltlos /l.lld other oosts loi' uae of pat.-
ents and oopyrlll'hts, oC this IIPPllndlx).
35. Plll,nt lind' Ilomeland s~ourlty (lOBtS.

NeoesBM'y o.nd ren.sonabla expenaes Incurred
Cor routine o.nd homeland aeourity to proteot
faollltles, perllonnel. and worl!: produots are
allowable. Suoh ooeta Include, hut a.re not
limited to, wagoa and unlCol'ma of personne!
engaged In seourlby aoblvlbl0S; equipment:
ba.rrJerll' oontrAotual aoourit.y Ilarviooe; con-
sultants:' eto. Oo.pltal oxpendltures for homo-
hmd o.nd plant seourlty pUfllOllea are subjeot
to paragraph 16•• lDqlllpment. and other cap-
Ital expel1tU~ures, oc this appendix. ,
36. Pre-agreement oostl!. Pre-Il.ward oosts

are those InDurl'ed prior to the effeotlve date
of the award direotly purBuant to the nego-
tiation and in antlolpll.tlon of the award
where suoh oosts are neollBsary to o(lmply
with the proposed delivery BohedUlll or porl,od
of lleloformanoe. Suoh ooatz aJ.'e allowahle
only to the extent th'll,bthey would have been
allowable if inourred after the date of the
o.ward and only with ~he written approval or
the Ilowardlng agency.
3? Profeosl6na.l servloes oosts. s; Oosts of

professional and oonsnltll.nt servioes ren-
dered by persons who ar'e members of a par-
tloula.1' profosllion or pesseae a. llpeoia.l 1lll:Ill,
and who ara not omoars or employees or the
non-proflt o1'lfll.nlllatj.on. are 1l.110wable,aub-
jeD'llto subparagraphs 'b and 0 when reason-
~blll in relo.tlon to the Bervloell rendered and
when not oontlngent upon reo overy ot the
OOBbs{rom the Federal ~overnment. In addl·
tlon, lapl and relate(\ servloes are limited
under pn,ragro.ph 10 of this ll.ppendlic.
D. In determining the allowabillty or oosts

In a particular oaae, no single faotor or any
speolo.l combmataon of {aobors 18 neoes811rlly
determine.tlve. However, the following fac-
tors alie relevant:
(1) The nature and scope of the service reno

dared in rillation to, the servioe required.
(2) The neoesuity of oontra.oting- for the

service, oonslderlng the non-profit organiza-
tion's oo.pabUity in the partioular area.
(S) The pe.st pa.ttern of sueh oosts, pl1.rtiou-

larly in the yea.\'s prior to Federal awarde.
(4) '.rhe impaot of Federal a.warde on the

non-profit orll'anizatlon's business (I,e., wha.t
new problems have llJ'lsen).
(6) Wbether the proportion of Federal work

to the non-profit organlzatlon'a total buel-
ness is Buoh as to ln11uenoe the non-profit Dr-
. Il'alllzlltion in favor of Inourrlng the cost,
partloularly Where the Bervloes rendered are
not of Ii\, oontinuing nature and have little re-
lationship to work un.der Federal gt'lUlts and
oontraots.
(6) Whether the aervloe oan be p,erformed

more eoonomloally by dlreot employment
rat):ler than oontraoblDIl'.

167

ATTACHMENT •.••.•l23. •••••••. ,
PAGE ._.Z?::_. OF ••..~ .•. PAGES



PI. 230, App, B

(?) Tile qualifioatlons, of bhe ind!vidullJ ill'
concem l'endevlpg the servrce and tIle OUS-
tomary fees oha.l'ged, espeola1l3' on non-Fed-
Bral awards,
(0) .Ade'gua.o~'of the oontra.otlinl a.gl'sement

fOl' bhe sel'vlDe (e.o., desol'1ptlon of the serv-
Ice, estimate of time l'eqniretl, I'ate of com-
pensp,tlon;and tOl'mlna.tloll provfalons).
o, In Mdltlon to the fl\Otol'll in subpara-

ll1'a))11 3?b of this, aPJlendlx, ret&inel' rees to
be lI110wable muat be supported by ev!de)IOe
of bona tide servioes 11.V1I1llJ,ble01' rel).dered
8B, Publioation and printing oOllta, a, l'ubJi-

oation ooats inolucls tbe oosts of pl'intlng (ill-
Oludiug tbe processes of oomposttfon, plate-
making, Pl',BSS work, binding, ancl the 'end
produots produoed by suoh Pl'ooessep), dis-
tribution, promotion, JIUl-lling, &nd general
handl1ng, Publloatlon coste nloo inolude }lage
oharges In PTQfesBlonl1.1pUblioationB,
b, If these ooats are not Identifiable with a

parbloula.r bOst objeotlve, they should be 0,1-
10oll.ted 116 IndirllDt ocats to all benefiting M-
tlvitles of the non-pl'ofit orqa.uization,
o, Page Dhp,rges for profossionnl 'ournl1-J

publioatlons are allowable as a nelleSSll.l'~'
pat'b of reiloll.l'Ohooate where:
(1) The· researob papel'a reporbwol'jt iiup-

ported by bhe Federlll Government: and
(2) The ohal.'ges ara levied lmpal'tial1y on

all researoh papel'S publilibed by the journal,
wbetllel' or not by fe~ernlly-llponBored au-
1illOrB,
89, l,'tearl'Bllgement and alter",t1on oosts.

Dosts inourred for ol'dinary 01' norma) rear-
1'lL1lIfementanii 'altsl'atlon of Caoillties are al-
low&ble. Speol&l Il,~l'a.ngement a.nd altal'ahion
oosbs Inourred speolfioally for the ))\'ojaot are
allowlIblo with the prior appl'oval of the
awarding agenDY.
40. Reoonverslon oosts. Costs inourl'ed in

the reBtol'l\.tlon 01' rehp,bllltatlon of the non-
pI'oflt organi&at.!on's faoilltles to &pprold-
mMel~' the same oonditlon exishing rmme-
diately pl10l' to commencement of Fedel'a.1
aWl\l'ds, less oosts related to normal weal'
&ndteal', are &llowlLble,
41, Reol'u1tlng cossa. a. Subjeo1i to subpare-

gl'aphs 41,b, 0" and d of thls appendix, and
pl'ovided that tll& size of the Btaff l'earulted
a.nd malnblned is in keeping with wOl'lrload
requlrements, oosts of "help wanted" aI!Vel'-
tiBing, opel'lItlng oosts of an employment or-
!ioe neoeSBI\I'Y to seoure IIl1d maintain II.U
II.dequlLtestaff, ooets of opemtlng an aptitude
and edutllltlolllll testing program, travel
coste of employees wl11le engllged in TeOl'uit·
Ing }lel'so1lllel, travel oosta of Il.ppUoants rer.
lutel'views tOl' )ll'Osp80tive employment, and
relooatlon ooats inourl'ed !Iioldlll1t to reol'ult-
, ment of new employees, are allowable to 1illo
extent tllo.t suoh coats M'e inourl'ed PID'BUl1-nt
to a, well-ml\na.gad reorultment prosrem.
Wl181'e the orgauization uaes employmont
I\g-enoies, coabs t)Jat 11\'0not in excess of
standal'd oommsrolal I'ates fol' suoh servioea
QI'eallowable,

~
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b. III publloatl,ons, OOBtSof lleJp wauted ad-
vertising tIl at Inoludes 00101',Includes advlll\-,
tislng material fol' other than reorultment
plll'poses, 01' is excessive in size (t ••ldng into
001lsl(l(>l'atlon rsoruttment pID'pones for
wllloh intendeil Mil ,norma) organJzational
Pl'aotiOe& in this respeot), are uup,llowRble"
0, OOlite of llelp wanted advertleillg, Ilpeoia.l

emcluments, Mng8 benefits, and llall\.l.'Yal-
lowanoes inoU1'1'ed to atttMlt profollBional
pal'llonnol from obhe).' organlza.t1ona the.t do
not meet 1illetest of reaaonableness or do nbt
, eourorm with 1illeesbl\,bl1Bhedpril.otloes of the
organization, are unaJ.1owable;
1'1,v.'llere relooo.tlon costa inoUl'l'e(l inoldent

to reol'uitment of a. new em~lo:v'ee have been
allowed either as a.n alioo&ble direot or 1ndi~
reot coat, and the newl3' hired empioyee re-
olgna fOl: reaeons within lua oontco) within
twelve months actel' being hired, the orgll.1li-
zation will be required to I'e!und 01' oredlt
suoh l'elooatlon DOSts to tbe Federal Gover.li~
ment.
42, Relooation oosts, a, Relooation oosts

are OOBtsIDOldent to 'the permanent ohange
of duty Q!lllignment (fOl' an indefinite pel'iod
or fOI' a ataten pet;od. of Dot less than 12
monbhe) of 'an existing employee 01' upon re,
oruitmenb of 'II new employee, Relooatlon
coste are a.llOWllble,Bublellt to the limitation
'desoribed in Bubpara.gl'li)Jhs 41l.b, 0,' I1-ndd or
1illis appendiX, lll.'ovided that:
(1) The move is fol' the benefit of' the em-

ployer. , • '
(2) RelmbID'oement to 1ille employee is in

aooorclanoe with an eatabliehed written pol-
103' oonsistently followed ,by thll expployer,
(8) The reimbutooment dliee Dot exceed the

employee's aotual (01' reesonl1-bly estimated)
expenseD, .
b. .Allowable relooatdon coats fOl' OUl'rent

amployeoll are limited to the following:
. (1) The oosts of transporta.tlon ot: the em-
ployee, members of his immedla.te fe.mily
and biB houeehold, lLnd pel'llonal effeots to
tbe new loo&tioll.
(2) The oosts of finding a new 110mB, euoh

as advanoe tJ'1ps by emllloyees and spouses to
Iocabe living IJua.rters lind tempOl'al'Y lodging
dID'lng tim trllJlsltloll)l91'iod, up to maximum
)lerio(1 of 30 days, Inoludlng ad.vanoe trip
time.
(3) Oloslng oosts, 8UOlles Ijl'okerage, legal,

and IIPPl'lI18al fees, .inoldent to the dlsllosi-
tiOD of t)Ja employee's former home, ThesB
oosts, ~OgethBI' wibh tllose deBol'lbed in Bub-
paragTaph 42,b,(4) of tlUs a]lpsnal~, are lim-
Ited to 0 neroent or the sales prioe of the em-
ployee's lormar home, ,
(4) The oontinuing oosts of oVl'Ilersbip of

tlie VI\O&utIormer' 1I0me lifter the settlement
01' Iease dR.te of the' employee's new perrna-
nent home, suoll lIBmainbenance of builclings
and grounds (exolusive of fixing up expenses),
utll1tles, taxes, and Pl'oP6rty'ln8UI'al10~,
(6) Otllel' naoessQl'y and l'easonable ex-

penaes normnlly inoldent to relocatdon, such

f
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liS the oost" of oanoellng an unexpired lenao,
dlsoonneotlng and l'elnatn.llInll' household ap-
"Ullnoos, n.nll purobn.elnQ' Inaurance Il.ll'alnst
lose I)t or dllmllgeo to persona.l·property. Tho
oost of on.Mllling an unellpll'6d lon.aBIs lim·
Ited to thl'Be times tho monthly l'onta.l.
0. AlIowll.ble relooll.tlon oosts cor l\&Wem-

pIOY99SIl.relimited to those desor1bedln sub-
pll.rall'rapb 4ll.b(1) and (2) of this II.ppendlx.
When l'810on.t.ion oosts Incurred Inoldent to
tbo reoruitment of new flmployeea have been
n.llowed either as a dlreot or Indlreot oost
and the employee resigns for reasone within
his Dontrol within 12 months after bire, tho
organlzn.bion shall rllfund or oredlt the Fed-
eml Govel'llment Cor Its share of the oost.
Roweve!;', the ooste of travel to a.n oversen.a
10Cll\tlonshll-ll be oQnoldered tro.vel oosts In
aeoornanee with pl!.ragtll.ph 60 and not 1'8100a-
tlon oostn for the purpose of this paragra.ph
If depsndllnts are not peX'mltted. a.t the Iona-
Mon for a.ny reason and the coats do not in-
elude oosts of transporting hou.eehold goods.
d. The following oosts related to releoatdon '

are une.llowa.b!1l1
(1) Fees and other oosts lUlBooiaterlwith M-

qulr1nfj' II.new home. .
(a) A loss Qn the sale of a former home.
(8) oontlnuing mortuago prlnolpal and in-

terest paymentS on a.nome being sold.
(4) Inoome tll:XOSpaid: by an employee reo

lated to reimbursed relooaston costa.
43. Rental costs of bulldings and equip-

ment. II. Subjeot to the IbnltabionB deboX'lbed
In sllbparagrl\,phs 43.b. through d. or this ap·
pendlx, renta.l aosto are a.lIowable to the ex-
tenttha.t the ra.tes n.re relUlonll-bie in light at
slloh faotors as: Rental oosts of oompa.ra.ble
property, If any; me.rket oondltlQns in the
uellj altel'nlltlv8s a.valla.ble; and, the type,
life expeotanoy, oondltlon, n.nd value of the
prQperty leased. Rental arrll.l1ll'ements should
be reviewed periodloally to determine It oir-
oumatp,noes ha.ve ob~ntred and other options
are e.ve.lla.ble.
b. Rentp,l oosts under "sp,le and lease baole"

arrangements are aUQwa.ble onlY up to the
amount, that would be allowed bad the non-
profit orgAnization oontlnued to ovm tbe
property. This amount would InQlude ex-
penses lIuoh lUldepreoiatlon QI'UEJB allowanoe,
matntenanoe, tues. a.nd Insurance,
e. Rental cosss under "less-than-arme-

length" leases are &JloWa.bleonly up to the
amount (as explained in subparagra.ph 48.b.
of this appendix) tha.t wQ\lld be allowed ha.d
title to the property vested In the non-prMit
organiea.tlon. 'For this pUX')lOaB,a. lesR-than-
a.X'ms-length Iease Is one under whloh one
party to the teaee agreement Is a.ble to con-
trol or BUbste.ntially mnuenoe the aotlona of
the Qther. 8Mh' Ieasea Inoll1de. but are not
limited to those between dlvlslone of a non-
profit orga.niza.tlon;non-prQtit orge.nlzlI.tione
under common o~ntrol through common offi-
oel.'li •.direotors, or members; a.nd '" noli-profit
organizlI.tlon e.nd a direotor. trustee. offioer,
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·01' ltllY amplQ~ee of the non-pl'OClt organlell.-
tion 01'hie Immediate fa.mily. either dlreol;ly
01' thl'OU(th oorporAtlone, trusts, or similar
arrllongem&nts In whloh they hold II.oontrol-
lInll' Interest. F01' eXample, a non-proflt Qrll'a-
nilla.t1on ma.y llstabllah a sGparate 'ool'llora-
tlQn for the sole·plll'pose or owning property
and leasing' It baok to tne non-prort t Ql'ganl-
En.tlpn.
d. :Renta.l oosts under leases whloh are l'e·

qllirecl to be trea.ted 118OD.pita.1Ieases under
GA.~ are allQWlI.ble only up to the amount
(lUl explained In BubpAra:Il'I'aphb) tba.t wQuld
be allowe·d had the non-profit organllla.tlQn
purohn.eed tbe property Qn the dll.te the InDO
agreement was exeouted. Tbe provisions of
Flnanolal AooQuntinll' Sta.ndards !:loard
Stn.tllment 18, A.ooounting for Len.aes. shall .
be used to determine whether a teaee is a
oa.plta.l Ieaae, Interest oosts related to cap-
ital lell.Bes are allQwa.ble to the extent tl1eY
meet the orlterla In pal'lIll're.Ph lIS of this I\.p.
pendl". U%l1Lllowll.blllQoste inolude a.monnte
pa.ld Cor profit, mana.goment rees, II-nd taxes
the.t would not have boiln Inourred had the
non-proflt orgn.nlzp,tlon purohased the fll-oil-
,ity.
44. ]toyaltiea and other costa for usa of pat-

ents and oop:vrlghts. a, ]tQya.ltlell on a patent
QX'QQP;vrill'htor amQrtillation of the oo~t of
aoqulrlng by pnroblUlllll oOP1l1'lght.pe.tent, or
rights thereto. neoo$SlIry Cor the prQper per-
Cormll-noeor the ll-wn.rdare allowable unless:
(1) The Federal Government has II-Iloene!>

or the right bQfree use QCtbe pll.tent or OOPY-
right.
. (2) The pll.tent or oopyrlght bas been e.dju-
dloll.ted to be lnval1d. cr blUlbeon admlnlstrs.-
tlvely d\ltermlned to be ,jnva.ltd.
(3) The pat&nt or oopyrl11'ht is oonsll\ored to

be I1nentorcea.ble •
. (4) The patent or oOllYrlrht Is exjllred.
b. Speolll.l Dare should be exe1'olllod in de-

termining reasonableness Where bhe royal-
tlell may ha.ve p,rl'ived at lUl 0. res\llt 'or IllBS-
thl\.D-aX'm'e-l&ngth be.rgalning, e.s.:
(1) Royalties paid to persons, inoluding

oorpol'lI.tions, a.ttllle.ted wltb the non-profit
Qrgll.nizlI.tlon.
(2) ll.OYII-ltlespa.ld to Wlaffll1ated parties.

Inoluding oor)loratiqna, under an agreement
entered intQ In oontempls.tlon that a Federa.l
aWjl,rdwould pb made. .
(8) RQYa.lties paid lUlde1'an e.greement en-

tered Into a.fter an award is made to \lo non-
profit orB'ani~a.tlon.
o. In any eaae involving a pn.tent or ooPY-

right formerly owned by tbe non-prortn orga-
nisation, tbe amount of l'oya.lty &Jlowed
"hQuld not exceed the oost whtoh would have
been e.llowed ba.d the non-profit organization
retAined title thereto.
45. Seiling and mll.rketlng. OOllts of selling

and mll-rketlng jl,ny produots QI' ·sel'vloes .or
tbe non-profit orgalilza.t!on aw unallowable
(unless allowed \lllder paragraph 1. of tbls ap-
pendix a.s allowable publlo rela.tions coat,
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Bowavei" tlleS9 oosta are allowable as direct
costa, wltll pl'IOl' ltPP1'ova.lby aWIII'dinl1agen·
cies, when they are neoessal'y fol' t116 pel'-
iOI'¥llanOeofll'ederalpl'ogl'a.ms,
46, IiIpeolalized servlce ,faollltlos, a, Tho

costa of lIe1'\'loospl;ovldell by llighly complex
or speoill1lzetl [a.oilitias opol'ato(l by the non-
PI'ol1t orgllnlzation, /;!Uobas oomputel'S, wind
tunnels. a.nd reaotOl's lU'e allOWllble, provided
the ohll.1'gesCOl'the services .meet the count-
tions or eitbo1' pII.1'IIHl'apll46 b. 01' o. of tllts
a.ppondlx and. in a.ddltion, ta.l!:e into accounu
a.ny items ot mcome 01' Fedora.l flnl\.llolng
tba.t qUltlify M a.p]>)1oa.blo·ol'edlts under aut»
pa.I'a.gra.phA.5, of Appendix A to tbls Pll.l't.
b. The coats of suoa aervioes, when mate-

rial, must be olllU'ged dh'eotly to applloe.ble
a.Wlt1'dsbMOd on aotual usa.ge ot tbe eervloes
oh tbe basis of a. sohedule of l'atea 01' esta.b·
liBhed methodology tha.t. doos not dlsorimi·
nate a.ga.inatfedera\ly-supportad aotlv.itles of
the non7profit organization, inoludlng llBB.S'e
by the non·profit organization for Internlt\
pU1'lloses, Illla Is designed to l'aoovar only the
a.gln'Bll'l\oteoosts of the servloes. The costs of
ea.oh se1'vioe sba.ll oonsist normll.lly of botll
its direot oostl! Illld Itl! allooable share of oJl
Indlreot coats, ll.a.tes shall be adjusted at
leaet biennially, and Bba.l1 ta.ke into oonsm-
eratlon ovo~1nnder applied DOSts of the pre·
vioua perlod(8),
0, Where the oosts Inourred for a Bervioe

are not m·aterlli.l, they may be allooated as
Indireot eosts,
d. Undel' aome .extr40rdlna.ry olr~

oumstanoes, where It Is In the best interest
of the Federa.l Government and the .instltu·
tion to establish MternlttivB Dosting IL1'l'ange·
manta, Slloh ll.l'l'ILngements ma.y be wOI'ket!
out witb tbe oogniza.nt Fedel'al agenoy,
4.7. Ta.xes, a. In genera.l, ta.xes whloh the 01'·

ga.niza.tlon I~ reCi-ni1'edto pay and whlob M'e
paid or a.oorned In accordance wltb GAAP,
a.nd pa.yrnentl! made to 10011.1governments In
lisu of taxes wblob are commenserate witb
the 1000,1govornment eervicea l'ooelved are
allowable, exoept for taxea trom vibl,oh ex-
emptlons are a.va.lla.ble to the ol'ganlza.t1on
direot)y or wliloh are ltVllllable to the crsant-
za.tlon based 011 an exemption a.fCol'ded the
Federal Governmlln t and in the Ia.ttol' caee
when tue awa.l'ding agenoy makes a.vailable
tbe neoossa.r;r exemption oel'tlCloa.t9s, spsolM
asseasmenta on land whio)l represent oapital
Imprevements, aUIl li'edllral InOo»16 taxllS.
Il. Any l'eluna of taxes, and any, payment to

tll,9 ol'ga.niza.t1on of interest thereon, wl11011
were a.llowed as awa.rd costs, wlll be ol'edlted
elthel' es II \lost reduotlon 01' oa.slll'efUnd, as
approprillte, to tbe li'e(lel'll.1Government.
48, Tel'mlmitlon oosts appllollble to spun-

eOl'ad B.gl'eemente, T01'I!lilll\.tloll of l\.wa.rds
genel'all~' gives rlse to the Incurrence of
ccets, 01' tllB neetl fOl' 9peoia.J tl'el\tment of
costa, whloh would not have arleen hl\ll tile
Jl'ederltl aWlll'tl not been tel'mlnllted, Oost
prinolples oovel'lng these items are Bot fOl'th

I
I
I

I
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balow. They are to be uaetl in onnjunctdon .
with tIle Otllol' provlaicne DC thia a.ppendlx in
t&l'mlnablon Bltlll\.tlollB,
a. The oost of items l'easonably uaable on

the non.pl'ollt Orga.nblfl.tlon't; otllel' work
shall not be 1I1l0\V@.bleunless the non·profit
ol'ga.nizlltloll submits evldenoe that itwoula
not l'etaln' suoh Items at oost without sus-
ta.lnlng /I. Joss. 111 deoldlng whetll61' suoh
item,s are l'ea.sOlll\bJ~·usa.ble on oth~r worl!: of
tbe non-prol1t organizatIon, tllS ltWlU'dlng
agllnoy should oonsldal' the non·profit orga-
nizatioD's plana !londorders for ourrent lionel
/lolleduled aotivlty, Oontemporaneous pnr-
ollMes of common Items by the non·profit
ol'ga.niZll.tlon sball· be regarded I\Il evidenoe
that lIuoh items Il-l'e l'ell.llona.bly usable ODthe
llon,pI'ol1t OI'ganillatioll'll other wOl'I!, Any
aOoepta.rioe of common Items a.e allooable 'ho
the tel'D'linate[l pOI'blon of t118Federal a.Wl!ol'a
ahall be limited.to the extent tha.t the q\le.»..
titles of Buch items on lland, in tranelt, IiIJId
on brael' are in exeees of the reaecnable
qua.ntltat!.ve reqUil'oments of othel' W01'I!,
b. If in 0. pa.rtioular oase, deSPite all rea-

sonable efforts by tbe non-profit o1'ga.nil!ll."
,tlon, oerta.ln costs ollnnot be di80Dnt~ued
immadllttely after the effeotive dft-te of ter-
mmatdcn, lIuoh costa are generoJly allowable
within tJle llm1ta.tlone eet :i'or.tll in tJl~S ap-
pendix, exoept that IlllY auoh oosbs con-
tinning aitel' tel'mina.tlon dne to the neg·
llgellt or willful ta.ll11re ot the non~pl'oCit 01"
gft-nlzatlon to dlsoontinue suob coste aha.ll bo
nna.)Jowable.
o, Lose of ueefUI val ue ot speoia.1 tooling,

ml\Ohine).'y, and Ie genel'ally allowa.ble if:
(1) Suoh speoial tooling, speoial ma.obineJ.'Y,

01' equipment is not reaeonll.bly oa.pa.b!.e of
uee In the other work of the non'Pl'orit orga-
nlza.tion, .
(2) The intel'eat of the Federa.! Govel'nment

Is p1'oteoted )l~. t1'aDSre1'of title OJ' b3' othel'
mea.ns deemed appropl'Ja.te, by t1le aWIIJ.'d!n"
e.geno~t, a.nd
(3) The loss of useful value for 8.DYone tel'-

mlnated Federlll aWllrd is llmltecl to that
portion of the aoqUialtlon oost whioll Dell-rS
tIle same ratio to t1uI tota.l a.oqnisitlon cost
118 tho terminatetl portion of tbe Fedel'al
IIoWQ,l'abears to bhe entire tel'mina.ted Fadel'al '
ltwl\.rd l\.nd other Fedel'a.l l\.wards fOl' whloh
the ap~ojMtooUnl1, speoial maoh~nery, 01'
equtpment wa.s acqulrad, '
,d, Rental OOBtSundel' nnexpired leases M'B

lfene1'!lolly ltllowable where oillal'ly shown to
have been l'ea.sona.bl3' neoessary £01' the Pel"
fOl'ml\.noe of the tel'minatod Federal ltwa.rd
less the l'osldua.l value of suoh Ieaasa, if:

(1) The fl.mount of suoh l'ent-al ola.1med dOBS
not exceed the reasonable uee value of 'the
pI'opert~. lea.iled for t1l0 pel'lod of the li'ederll.l
II.Wa.l'(\a.nelsuoh fUl'tllel' period as may be rea-
aoneble, and ' ,
(2) The npn·profit o1'ganizatiOlI mauea all

reMonll.ble eliol'ts to tel'mlna.te, aaslgn, sot-
tIe, 01' otherwise reduce' the oost of SUOll
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lan.sa, Thera IIlao mllY be Inoluded ~he coat of
n.1berlltlons or Buoh len.sed property, Pl'ovlcled
suon 11.1 bel'AtlonBwel'8 neOeSBll.ryfor the per-
rCJ1'mMIOeoC the li'ederll.l II.ward, l\ncl of rea-
Bonable raBbel'Ablon l'squlred by thepi'ov!-
alone of tho lease,
e, Settlement expanses IMludlnll tlla roi-

lowlnll' are Il'Bnel'a.llyIl.110Wll.ble: .
(1) Aooountlnll", legll,l, olarloal, and elmllaT

ooats reasonably naoeBBlI,rylor:
(II) The pl'epllrAtlon II.nd prssenta.tilm to

the ll.wllrdlnll agenoy or ssttlsment olalms
ll.nd supporting datil with respeot to the ter-
minAted porMon oCthe Faclerll.lll.wa-rd, unless
the termination Is for defll.\llt (lIe9 6216,61of
2 OFR part 21&(OMBOlroul&1'A-ll0»! ll.nd
(b) 'l'l1e termlnlltion and settlement of sub-

IIwardB,
(2) Reasonable oosba for the storll.ge, trane-

portatlon, proteotlon, and disposition of
property provided by the Federal Govern-
ment or aoqulred or produced Cor the Federa.l
IIward, .exoept when grn.ntees or oontrll.otors
are relmbnrsed for dleposll.ls at 0. predeter-
mined ameunt in aooordanoe with §215,32
through 216.37 of II OFR po.l't 216 (OMB Cir- .
oular A~110),
(3) Indlreot coats relo.tell. to sll.larles and

wa.gea inourred as settlement expenses in
subp8.l'agro.p\)8 48,e.(1) and (2) of tbls IlJlPen-
dlx, Nowally, suoh lndlreot ooste eha.1l be
limited to fringe benefits, oooupanoy opst,
and Immedlo.te aupervielon, .
f, O!1I11ll.1lunder sub ll.wll.rds, inollldlng the

o.l1ooable portion of olaime whioh are com- .
mon to the Federp.lll.wll.rd, and to other work
oC the non-profit orgo.nizlItlon !>.regenerAlly
o.llowable,
An a.pPX'oprlate Bb8.l'eof the non-profit 01'-

go.nizo.tlon's Indlreot expenSB ma.y be 11110-
oated to the amount of llettlements wltb sub-

. Dontraotora anlllor llubgrantees, provided
~hat the amount ll.l1oon.tedIe otherwlee con-
81stent with the baslo guldellnes oontalned
In Appendix A, The indlreot expense so allo-
cated sha.ll exolude the BB.JDeand similar
OOBtsolalmed dlreotly or Indireotly ll.Ssettle-
ment expenses.
.49. Trp.lnlng oosts. II, Oosts of propp-ra.tlon

p-ndmaintenanoe of ll.progrll.m of Instruotlon
Inoludlng but not limited to on-the-job,
olassroom, and appI'entloeship trll.lnlng, de-
s1ll"ned to mcrease the vooa.tlonal effeotive-
ness of employees, :lnolUdlng training mats-
rials, textbooks, so.laries or wages of trp-lnees
(exoludlng oVertime oompenaatton whioh
might arlee tberefrom), and (i) 8alarles of the
dlraotal' 01 Iiralnlng and sta.ff when the train-
Ing prOIl".l'll.mIs oondllotad by the organiza-
tion: or (II) tuition and reea when the tral~-
Inll"is In an Institution not operll.teu by the
organillatlon, are ll.llowa.ble,
b. Oost.e ot »8.l't-tlme eduoatdon, ll.t ll.n ua-

dergre.duate or Post-graduate oollege levlll,
Inolutl.lng tha.t provided lit the organ.matton's
own faol1ltle8, are allowable only when the
Gourse or del!l'oe pUrIlued is r.elatlve to the

PI, 230, App, 8

field In whloh .bile employee Is now WOI'~lng
01' ma.y reaBonably lle el'peoted to WOI'it,and
1l.I'llllmltBll-to:
(1) Trll.lnlnll" materlala,
(2) Textbooks,
.(8) Fees ohll.rll'ee by the eduolltlonlll Institu-

tion, .
(4) TillMon OhM'ged by the eduoatlonl\l In-

stitution 01', In Ueu of tuition, Instruotors'
sUarles MId the reillted sharo of Indlreot
ooets of the oduoablolll\l Institution to the
extent that tlle Bum thereof lil not In exeeee
Of tl16 tuition Whloh woulll have been paid to
. the Ilarbloipll.tlng ecluolltionalillatitutlon,

(6) Balal'les and related oosts or instruotol'll
who are emplOyee8 of the orlle.nlea.tlon.

(6) Btl'lI.lll'ht-tlme oompansllotlon of ea.oh
employee for time spent nttendlng olassea
during workinll' houra not In tllloellB or 166
hours per year and only to the extent that
OiroUnlsta.noell do not permit the operatdon of
olasses or lI.ttendanoo at olassos after regular
workiDlf nours: otherwise, suoh compense-
tdon Is Ullallowa.ble.
o. Oosts of tuition, fees, trll.lnlng materlals,

and textbookll (but not subslstenoe, salary,
or a,ny other emoluments) In oonneotdon
with fun-time eduoatlon, inoluding that pro-
vided at the orgll.nlea.tlon'.a own laollltles, at
a post-lfJ'adua.te (but not undergrnduate) 001-
lege level, lire a.llowable only when the
oourae or degree purS\1ed Is related to the
field In whloh the employee iB now working
or may reasonably be oxpeoted to work, and
only whore th.e ooote reoelve the prior lI.P-
proval ot the ~ward1ng agllno~,Slloh costs
l\l'e limite/! to the oosts attributable to a
total period not to exoosd one aohool yaM' .for
es.oll employee 80 trllinell. In unusuel oasea
the period mll.Ybe extended,
d. Costs of lI.ttendanoe or up to 16 weaks POl'

employ-eo per yea.r lI.t speolallzed PI'ogrll.mB
speolfiop-l1y dealgned to enhanoe tllll effeo-
tlvenellB of exeoutaves or managers or to )lre-
pare employees for suob positions 8.l'e allow-
p.ble. Suoh oosts Inolude enrollment tees,
training materiale, textbooks and rel~ted
oharlles, employees' sal~rles, subsistenoo,
and Iirp.vel, Oosts allowAblll under this parA-
graph do not 1nolude those for courses thllt
are part of lI. degree-oriented curriculum,
whioh are allowable only to the extent Bot
forth In 8\lbparagraphs b and o.
e. Malntenanol;l expense, and normal depre-

olatlon or fair rental, on faoillties owned oX'
leased by the orgllnilllltion for training pur-
posos are allowable to·the extent Bot forth In
parAgraphs 11, 27, and W of thlslI.ppendlx,
f, Oontributlons or tl.onatlone to edu-

oatlonll.) or trAining instItutions, Inoludlng
the donation of faoilltles or othor properties,
and eoholarshlJis or fellowships, aTe unanow-
p.ble. .
g, Tra,!nlng and eduoatlon OOllts In excess

of thos~ otherwiso ll.llowa.ble UDdCilrsubpp-re.-
gfll.phs 49.b and 0 of thla lI.ppen(1lxmay be al-
lowed With prior approv~l of tbe lI.wardlng
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agenoy, To be oonsidel'ed fol' apPl'ovlIl, the
ol'ga.llizllt!OIl must demonstl'lIte tbat su011
costs Me oonslstently lnourl'ed pm'auMt to
an e8tll.bllBhe~ tl'alnlnlf and eduoatdon pro-
gl'am, a,nd that the course or dogl'ee pursued
is l'ela.tive to the field in whloh the employee
Is now wOI'klng or may \'easonably be ex-
peoted to work, '
50, Tj.'a'lisPoI'tatlon oosts, 'l'mnepoI'tatlon

coats lnolude ii'elght, express, olU'ba.ge, and
postage olm,rges l'eJatinlf eithol' to goods pur-
ahMed, In prooess, 01' delivered, 'l'llese costs
are a.llowable. WIlen euoll oosts can \'ea.dily
be identltled witb the items involved,they
may be dlreotly ollargsd as tre.nsp,ortatlon
ocets 01' a.ddad to the oost of euoh Items (see
pM'agraph 28 of thls appendix), Wbere i,dent!-
fioation with the matel'ia.1s l'eoeived oannot
l'ell.dUy be made, trallllPol'tation OOBtsmllY be
obarged to the apPl'opl'1a.te indireot ooat 1100-
counts If the orglUliza.tion follows a con-
sistent, equitable proosd,m's in tlljS respeot,'
51, 'l'l'avel ccsta,
a. Genel'a.J. Tra.vel coats aro the e;&penses

f01' tl'AnSportl1otion, 10dg1n8', 8ubaisteno~, IIJld
related items Incurred by emplollees who ILTC
in trllovel $tll.tUBon offloio.l business of the
non-profit oflfanimtion, Suoh ooste may be
ohal'ged 'on An aotual oost basis, on a pel'
diem 01'mileage basiS In lieu of 1I0tul\.1oosts
inourred., or on a oombinatlon of the two,
pl'oVided the metbod used ie IIpplied to IIJlen-
tire trip IIJldll()t to seleoted dave of the trip,
and resulta In ohllo1'gesnonsiabent witb thosB
norma1l3' allowed dn ]ike Oil'OUInetanoes in
the,llon-profit o1'ganizlltlon's non-{el'!erally-
sponeored aotlvitles,
b. :Lodging and ~ub518tenoe. Ooste i110urred

bY employees and oUioere tOl' tl'avel, inolud-
ing ooats of lodging, otllel' subsistenoe, and
ino1denta1 expanses, .sh1lo1lbe oonaid&I'ed rea-

, eonable and a.llowable only to the extent
Buoh OOBtSdo not exoeed ohal'ges normally
I\.)lowell b~'tM non-profit o~'ganlzfl.tlon 'in Its
l'ell'ulal' operjl.tlons as the l'esult of t'be non-,
prolit organization's written t~'avol poliCY,
In the absenee of lin ao06ptD.blo, writte\l non-
pl'oilt organization polioy l'egarding tro.vel
costa, the mtes IIJltl amnunts ' eatabl1Bl1ell
under pubohaptol' 1 01 Ohaptel' 67, 'l'itle 6,
Unltad States Oode ("Tl'lwe) MIl'1Subslstenoe
Expenses; Mileage Allowe.noes"), or by the
Administl'atQl' of Genel'a,) Sel'vloes, 01' by tbe
President (or his 01' her' desIgnee) 1l1ll'l!Uaut
to IIJlY provlslonp of SUOll subohapter sho.ll
apllly to trllovelunder l1'e/lel'l\] lliWl\\'ds(48 OFR
31,20H6(a».
,'0, ocmmerotsi ail' travel, (1) Ail'fa.r6 oosts
in exoess of the oustOlUl\r~' standa.l'd commer-
ois.l all'lat'o (001101101' equivalent), l1'ellel'al
Govel'nment conbraof 1l.Irfa.l'o(where autuol':
izetJ IInllIlVIIUa.ble),01' tM lowest commerclal
dlsoount ail'Il>l'e11.1'0 unallowable except when
euoh acoommodatlons would: raqutre clrout-
toue l'outlng: require travel dUl'lng unreason-
able hoUl's; exooss!\te13'pI'olong trl\ovel; result
In I\ddltlonlll oosts thn.t· wo\\ld oUeet the

2 CFR Ch, II (1-1-09 Edlllon),
tl'lIJlspol'tatlon Baving2; 01' off01' anonmmoda-

, tions not rell.SOna1il3'adequate rcr the trlw-
o)er's medteal needs, The non-profit o~'lfanl- '
~I\tlon muet juetm' and dooument these eon-
ditlollll on a oase-bY-oaso basie in order for
the use of !irst-olaes ail'fl1.re to be n.llowable
ill suoh oases,
(2) Unless 110pattern of l1.voll1l1Jloe18 de-

teoted, ,the Federal Govel'nment wlll gen-
el'a))~' not question a Don-PI'oil t orgllnlza-
tion'~ detel'minatlons that oust omary stand-
ard IIlrial'e 01' otber dlsDDunt alt'Ial's is un-
aVll-llable fOl' speolfio trips if the non-pl'oilt
orgllonb'latiQn oan demonetl'ate either of the
followl118': tba.t BUah lIil'fare WIISnot a.vall-
able 'In the speoifio OMe; 01' thllt it is tlle
non-profit organ12ation's ovel'llJ.1pl'aotioe to
make routine use of suoh airfa.re,
d, .lUI' travel by ethel' tUM oommerctal

ol\rrlel'. Oosts of tl'lIovelby non-llroflt organi-
zation-owned, -Ieased, 01' -obartered airorlloft
luolude the oost of leaSe, olla.rtel', operlltlon
(inoludlnEr personnel costs), medntenanee, de-
Pl'eoilltion, mauranoe, and, othel' rBIlLted
costs, 'l'he pOl'tlon of euon coats that exceeds
the cost of allowllble oommeroill1 a.ir tl'avel,
,as Pl'oVided for in Bubpa.ragra.ph] 0" is unal-
lowable,
e. Foreign trAvel. Dll'lInt oharsea for for-

eign tt'avel oosts are IIollowab1eonly when the
travel lU\$ reoelved prior aPP1'oval of the
awarltlng ageno.', Each sepllrate fOl'eign t1'1p
must reoeive Buoh IIpproval, F01' purposea of
thls provision, "foreign travel" inolude" !lolly
travol oubside Olluadllo, Meldoo, tl16 United
States, and any Unlte/l Sbates territories and
possessions: However, the term "fOl'Bigu'
travel" for II non-profit ol'ganlzation looated
in a 'foreign oountry means tl'lLvel outside
bhlloboountry,
52. 'l'l'ustees, 'l'rllovel IIonl1"ubBistenoe coste

of trustees (or direotora) are allowable, 'l'he
costs al'e Ilubjeot to reatl'iotlons regal'ding
lodging, llubsistonoe and 1\11' t\'Avel OOBtspro-
vldod in paJ.'agrapll 51 of tbis l!.ppenllix.

Apl'ENPIX 0 TO PAR.T 2llO-NON-PROFlT
ORGANIZATIONS NOT SUBJEOT 'l'0
'l'ms PAB.T

1. Advanoe Toohnologl' Institute (ATI),
011l1rleston, South Oal'olina

2. Aerospace 001'P01'atlon, El Segundo, 0l!.11-
rornia ' , '

B, Amerloan Institutes of Itell6M'ob (AIR),
Washington DO

4, Al'gonne Na.tlons.1 :Ll\bOI'l!.tOl~'\Chioago, 11-
linoie

6, Atomio Ol\Bup.lt~' ccmmteeton, WIIBh-
iugton, DO

O. :Bp,ttelle Momol'ip,1 Institute,
Headgual'tel'ed in Oolumbus, Obio

7, lll'ookba.ven NatlonllJ Laborl!.tol'y, Upton,
New York

8. Obn.rles Stn.l'k Dra.pel' Ll1oboratol'Y, Inoor-
pOl'ated, Oambl'li!ge, MasSlIObusetts
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p, ONA OorporAtlon (ONAO), AI6Jmndrill" Vil'-
(linls.

10, lDnvll'Onlnentl\.l Institute of Mlohlgan,
Ann Arbol', Mlohlgan.

11, Geo'l'gla Institute of Teohnology/Geol'll'la
Teoh Applied Researoh OOI'Pol'atlonlGeol'-
gla Tech RoselLl'Dll Institute, Atlanta,
Georgia.

12, HantOl'd lilnvlronmenta.l Helloltll l1'oundll.-
tion, RloblllJld, Washington

13, tIT ReeoM'oh InsMtute. Ohiollll'o,DUnols
14, Institute of Gas Teohnology, Ohloall'o, II·
lInols

16. 11l8bltut8 tOI' Defenas Alle.lysla, AlexlIon-
drle" Vlrll'lnle.

16. LMI, MoLee.n, Vlrll'lnle.
1?, Mitre OOl.')lora.tlon, Bedford. Me.SBlI.Ohu-
sotts

lB. Mltretuk Systems, Ino.. l1'a.lIs Ohuroh, '
Vl~glnta

19. NI\.t!onl\.lRadlologloe.1 Astronomy Observ-
a.tory, GrMn Bank. West Virginia

20. Nntional RenewablP Energy Le.bora.tory,
O'oldan, Oolorado

21. Oak Ridge Aeeooie.ted UnJveraltles, Oak
Ridge, Tennessee

PI. 230, App. C

22. Rand Oorporllotion. Sante. Montoe., Oal!-
fornle.

113. R080P;)'O}\Triangle Institute, RaooM'oh
Tl'll1ongllll'l1ork,North Oa,rollna

21, RlvBl'lllde ReBel1orohInstitute, New York,
New York ,

25. South Oa,rolina Rebooroh Authol'lty
(SORA). OhM'leston, Bouth Oe.rolina

26, Southern Researoh Institute, Bh"
mlnll'hllom,Alaba.me.

27. Southwest Resse.roh Institute. San Anto-
nio, '.l'eKau, '

20. 6Rl Xnterllllotional, Menlo Park, OaUfOI·IlI11.
29, Syraouse, ROBSe.roh Oorpora.t1on. Syra-
ouae, New 'l/'ol'k

80. Universities ResollorohAssoolatlon, rncor-
porated (Natione.l Aooelerll.tlon Le.b). Ar·
gonne, Illinois
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· ·eJ.:r:dular No:.' A-133 .
~evi~ed to'show ohanges published in the Federal Regis~ers

.0£ June 27, 2003 and June 26, 2007
Audits of States, Looal,Governments, and Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

1

SUBJECT: Audits of State~, Local Governments, and Non~profit organizations
1. Purpose. This circular is issued pursuant to the Single Audit Act of
1984,.P.L. 98-502, and the single Audit Act lmlendments of 1996, P.L. 104-156 ..
It sets forth sta~dards for obtainin~ consistency' and uniformity among'Federal
agencies for the audit of States, local governments, and non-prof~t
organizations e~ending Federal awards.
2. 'Authority. cit'cularA-133 is issued under the authority of sections
503, 1111, and 7501 at seq. of title 31, united states Code, and Executive
orders 8248 and 11541.
3. BeScission.arid Supersession. This circular rescinds circular A~128,
"Audits of state and Local,Governments, II, issued April 12, 1985, and supersedes
the prior circular A-133, "Audits of Institutions of Higher Education and
other Non-Profit Institutions, II issued April 22, 1996. For effective dates,
se:eparagraph 10.
4. folicy. Except as provided herein, the standards set forth in this
Circular shall be applied by all Federal agencies. If any statutespecifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent sta~ute shall
g~em. I

, 'Federal agencies shall apply the provisions of the sections of ·this
ciroular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federalawardingagenoies, or aresubrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient) .

This Circular does not apply'to non-U;S. based entities expending
Federal~wards reoeived either d~rectly as a recipient or indirectly as a
'subrecipient.
5. Definitions. The definitions of key terms used in this Circular are
contained in § .105 in the Attachment to this Circular.
6. Required Action. The specific requirements and responsibilities of
Federal agencies and non-Federal entities are set forth in the Attachment to
this circular. Federal agenciesmaking awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in oodified regulations as provided in
sectiog 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (ONa).
7. OMS Responsibilities. OMB will review Federal agency regulations and
implementation of this circular, and will provide interpr~tations of policy
requirements and assistance to ensure unifor.m, effective and efficient
implementation.
8. Information Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Repor~in~Bran9h, Office
of Fe¢leralFinimcial Management, Office of Management and Budget, ,Washington,
DC 20503, telephone (202) 395-3993. '
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9. Reyiew Date .. rrhis'Cil;'cuiarwill have ~ policy tevi~w three years ;rom
the date of issuance.
10. Effective Dates. The standards set forth in § .400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to,audits of fiscal years'beginning after June
30, 1996, except as otherwise specified in § .•400(a).

The standards set forth in this Circular that Federal agencies shallapply to non~Federal entities shali be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal yearsbeginning after June 30,1996, with the exception that § .305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The requirements of Circular A-128, although the Circular is resoinded, and
the 1990 version of Circular A-l33 remain in effect for audits of fiscal years
beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agenoy for audit which is effective July 28, 2003.

Auguetine T. SmytheActing Director
The revisions published in the Federal Register June 26, 2007, are

effective for fiscal years ending'on or after December 15, 2006.

Rob Portman
,Director
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::S~bpart A--~neral
6 '.100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit·of non-Federal entities expending Federal·
awards. .
6_.105 Definitions.

Auditee·means any non-Federal entity that expends Federal awards which
must be audited under this part.

Auditor means an auditor, that is a public aocountant or a Federal,
State or local government audit organization, whioh meets the general
standards specified in generally'accepted government auditing standards
(GAGAS). The term auditor does not include internal auditors of non-profit
organizations.

Audit finding means deficiencies which the auditor is required by
§ .510(a) to report in the schedule of findings and questioned costs.

CERA number means the number assigned to a Federal program in the
Catalog of Federal Domestiq Assistance (CFOA).

Cluster of programs means a grouping of closely related programs that
share common compliance requirement~. The types of clusters of programs are
research and development (R&O), student financial aid (SFA), and other
cluB.ters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a state for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," a
state shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with 1l .400(d) (1) and §_.400(d)(2), respectively. A. cluster of programs
shall be considered as one program for deter.mining major programs, as,
described in § .520, and, with the exception of R&D as described in
§ ,200(c),.whether a program~specific audit may be elected. '

Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in §_,400(a.),' .

ComPliance supplement refers t~ the Circular 'A-l33 COmpliance
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its design'ee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

,20402-9325. '
correctiye agtion means action taken by the auditee that:
(l) Corrects identified deficiencies;
(2) Produces recommended improvements; or
(3) Demonstrates that audit findings are either invalid or do not

warrant auditee action.
Federal agency has the same meaning as the ter.m agency in Section 551(l}

of title 5, United States Code.
Federal award means Federal financial assistanoe and Federal cost-

reimbUrsement contracts that non-Federal entities reoeive directly from
,Federal awarding agenoies or indirectly from· pass-through entities. It does

4
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nqt.jpc~ude procurement ~ontracts, under grants or contracts, used to b~y
goodspr services from vendors. Any audits of sUdh vendors shall be cove~ed
by the terms and conditions of the contract. contracts to ope~ate Federal
Government owned, contractor operated facilities (GCCOs) are excluded from the
requirements of this part.

Federal awarding agency means the Federal agency that provides an award
directly to the reoipient.

Federal financial assi'stancemeans assistance that nO:-Federal entities
reoeive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, fciodcommodities, direct appropriations, and other
assistance, but does not include amounts reoeived as reimbursement forservices rendered to individuals as·described in § ,205 (b) and § .205(i).

!
I

I
I

"

Federal program means:
(1) All Federal awards to a non-Federal entity assigned a single.

number in the CFDA.
(2,) When no CFDA number is assigned, all Federal awards' from the same

agency made for the same purpose should be combined and considered one
program.

(3) ~otwithstanding paragraphs (1)'and (2) of this definition, a
cluster of programs, The types of clusters of programs are:

(i) Research and-deve topment; (R§eD) I

(ii) student financial aid (SFA); ~d
(iii) IIOther clusters," as described in the definition of cluster

of programs in this section.
GAGAS means generally accepted government auditing standards issued by

the COmPtroller General of the United States, which are applicabl~ to
financial audits.

An ACHMENT ••.•..P.. .. : ...••
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Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA), .

Indian tribe means any India~ tribe, 'band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village cor,poration (as defined in, or established under, the Alaskan Native
Claims Settlement Aot) that is recognized bY the United states as eligible for
the special programs and services provided by the United States to'Indians
because of their status as Indians.

Internal controi means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficienoy of operations;'
(2) Reliability of financial reporting; and
(3) Compliance with applicabie laws and regulations.
Internal control'pertaining to the compliance requirements for Federal

programs (Internal control over Federal ~rograms) means a process--effected by

5



an enti ty "s':management and other personnel--designed, to provide reasonable
assurance regarding the achieveme~t of the followin~ objectives for Federal
programs:

(1) ~ransactions are properly recorded and aocounted for to:
(i) Permit the preparation of reliable financial statements and

Federal reports;
(ii) Maintain accountability over assets; and
(iii) Demonstrate compliance with laws, regulations, and other

compliance requirements;
(2) Transactions are executed in co~pliance with:

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect o~ a Federal program;
and

(ii) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use Or disposition.

~ means a Federal loan or loan guarantee received or administered by
a non-Federal' entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any 'other instrumentality of local government.

Major program means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§_.215 (el) •

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decisipn as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organiza,tion.

Non-profit organization ~eans:
(1) any corporation; trust, association, cooperative, or other

organization that: . ,
(i) Is operated primarily for scientific, educational, service,

charitable, or similar purposes in the public interest;
(ii) Is not organized primarily for profit; and
(iii) Uses its net proceeds to maintain, improve, or expand its

operations; and
(2) The ter.m non-profit Qrganization' includes non-profit institutions

of higher education and hospitals.,
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9MB means the,Executive Office o:i"thePresident, Office of Management
and Budget, .\

I
r
r
I
I
i

I
!
i

i
I
I
I

I
I

oversight agency for audit means the Fed~ral awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. ,When there is no direct funding, the Federal
agency with the predominant indirect funding shall ~ssume the oversight
responsibilities. The duties of the oversight agency for audit are despribed
'in §_.400 (b)•

Effective July 28, 2003, the following is added to this definition:
A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial fUnding and agrees to
be the oversight agency for audit. Within 3,0days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment."

, Pass-through entity ,means'a non-Federal entity that provides a Federal
award to a subrecipient to carty out a Federal progra~. ,

Program-specific audit means an audit of one Federal program as provided
for in G .200(o) and § .235.-,-

Questioned cost means a cost that is questioned by the auditor because
of an audit finding:

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation! contract, grant, cooperative agreement! or
other agreement or document governing the use of Federal funds, including
funds used to match Federal fundsi~ ,

(2) Where the costs, at the time of the ,a~dit, are not supported by
adequate documentation; or

I
, I
l(3) Where the costs incurred appear unreasonable and do not reflect

the actions a prudent person would take in the circumstances.
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gecipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program.

Research and development (R&D) means all research act~vities,both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and,processes. '

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500.

state means any state of the United States, the District o~ Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa! the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacifio Islands, any instrumentality thereof, any mulU':'State, regional, or
interstate entity which has 90vernmental funotion~, and an9 Indian 'tribe as
defined in ,this section.

Student Financial Aid (SFA) inoludes those programs of general student
assistance, such as thOBe authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 I),S,C,1070 et seg.)'wh,ich is administered by'the
U.S. Department of Eduoation, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or
researoh,

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program" but does
not include an individual that is a beneficiary of such a progr~m, A
sUbrecipient may also be a recipient of other Federal awards direct1y from a
Federal awarding agency. Guidanoe on distinguishing between a subrecipient
and a vendor is provided in §__ .210.

Types of compliance requirements refers to the types of oompliance
requirements listed in the complianoe supplement. Examples include:
activities allowed or unallowed; allowable costs/cost prin9iples; cash
management; eligibility; matching, level of effort, earrnar~ing;and,
reporting.

Vendor means ~ dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in (;__ ,210,

Subpart B--Aud1ts
§ ,200 Audit requir~ments.

(a) budit required. Non-Federal entities that expend $300;000
($500,000 forfisoal years ending after Deoember 31, 2003) or more in a year
in Federal awards shall have a single or program-speoific audit conducted for
that year in accordance with the provisions of this pa~t, Guidance on
determining Federal awards expended is provided in (; .205.

(b) Single audit. Non-Federal entities that expend $300,000($500,000
for fisoal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § .500 except
when they elect to have a program-specific audit conducted in accordance with
paragraph (0) of this section.

(c) Program-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the ,Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
speoific audit conducted in accordance with § .23S. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agenoy and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subreoipient, approves in advanoe a program-specifio audit.

(d) 'Exemption when Federal awards expended are less'than $300,000
($500 (000 for .fiscal years ending after December 31. 2003); Non-Federal

8
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,'entitles that expend less ,than $300,000 ($500,OOO for £180a) year,s ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requ~rements for that year, except as noted in §~.215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GAO).

(e) Federally Funded Research and Development Centers (FFRDC);
Management of an auditee that owns or operates a FFRDC may elect to treat the
FERDC as a separate entity for purposes of this part.
§_.205 Basis for determining Federal awards e~pended.

(a) Determinina Federal awards expended. The determination of when an
award is expended should be based on whep the activity related to the award
occurs. Generally, the aotivity pertains to events that require the non-
Federal entity to comply with laws, regulations, and tqe provisions of
contracts'or grant agr~ements, suoh as: expenditure/expense transaotions
associated with'grants, coat-reirilbursementoontracts, cooperative' agreements,
and direct appropriations; the disbursement of f~nds passed through to .
subreclplents; the use of loan prooeedsunder aoan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the

,receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy! and, the period when insurance is in force.

(b) Loan and loan guarantees ,(loans). Since the Federal Gov~rnrnent is
at risk for loans until the debt is repaid, the following guidelipes shall be
used to caloulate the value of Federal awards expended under loan programs,
excep~ as noted in paragraphs (0) and (d) of this seot~Qn: .

(1) Value of new loans made or received during the fiscal year;

(2) Balance of loans from previous years for which tQe Federal
Government imposes oontinuing oompliance requir~ments; plus

plus 1,

(3) Any interest subsidy, oash, or administrative cost allowanoe
r
I

lreceived,
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(e) ~oan and loan guarant~es (loans) at institutions o~ higher
'educatton. When loans are made to students, of an institution of higher
education but the institution does no~ make the loans, then only the value of
loans made during the year shall be oonsidered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for 'theprior balances.

(d) Prior loan gnd loan guarantees '(loans), Loans, the proceeds of
which were received and expended in prior-years, are not considered Federal
awards expended un~er this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

, J

(e) Endowment funds. The cumulative balance of Federal awar<is for
endowment funds whioh are federally restricted are considered awards expended
in each'year in which the funds are still restricted.

(f) Free rent, Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part
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·'of an.award to carry out a Federal program shall be included in determining
Federal awards'expended and subjeot to audit under this part.

(g) Valuing non-cash assistange. F~deral non-cash assistance, suoh as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at fair market value at the time of receipt or the
assessed value provided by ~he Federal agency.

(h) Medicare. Medicare payments to a,non-Fe~eral entity for providing
patient care services to Medioare eligible individuals are not considered
Federal awards expended under this part.

(i) Medicaid. Medicaid payments to a subrecipient for providing
patient care 'services to Medicaid eligible ~ndividuals are not considered
Federal awards expended under this part unless a State requires the funds to
pe treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(j) Certain loans provided by the National Credit Union
Administration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended. .
§_.210 Sub~eoipient and vendor determinations,

(a) General. An auditee may be a recipient, a subrecipient, and a
vendor. Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments reoeived for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (e) of this 'section shoul.d be considered in determining
whet~er payments constitute a Federal award or a payment for goods and ~
servJ.ces.

(1) Provides the goods and services within normal business'

(b) Federal award. Characteristics indicative of a Federal award
received by a subreoipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance;

(2) Has its performance measured against whether the objectives
of the Federal program are met; .

(3) Has responsibility for programmatic decision making;
(4) Has responsibility for adherence to applicable Federal

program complianoe requirements; and
(5) Uses the Federal funds to carry out a program of the

organization as compared to providing goods or services for a program of the
pass-through entity.

(c) Payment for goods and services. Characteristics indicative of a
payment for goods and services received by a vendor'are when the organization:

operat.LonaI
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'(2) provides fli.tnilar990ds OJ;' services,to many different
purchasers;

(3) Operates in a.competitive environment;
(4) provides goods or services that are ancillary to the

operation of the Federal program; and
(5) Is not subject to complianoe requirements of the Federal

program.
(d) Use of iudgment in making determination. There may be,un~sual

circumstanoes or exceptions to the listed characteristics. In making' the .
determination of whether a subrecipient or vendor relationship exists, the
substance.of the relationship is more important than the form of the
agreement. It is not expected that a~l 9f the characteristics will be present
and judgment should be used in determining whether an entity is a sUbrecipient
or vendor.

(e) For-pron t Bubrecipient.. .Since this'part does not apply' to for-
profit subrecipients, the pass-through entity is responsible for estabiishing
requirements, as neoessary, to ensure oomplianqe by for-profit sUbrecipients.
The contract with the for-profit subrecipient should describe 'applicable
compliance requirements and the for-profit subrecipient1s compliance
responsibility. Methods to ensure compliance for,Federal awards made to for~
profit subrecipients may include pre-award audits, monitoring during the
contract; and post-award audits.

(f) Compliance/responsibility for vendors. In most cases/ the
auditee1s compliance responsibility for vendors is only to ensure that. the
procurement/ receipt, and payment for goods and services comply with laws,
'regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsibie for program compliance or
the vendor's records must be revieweq to determine progr~ compliance. Also,
when these vendor transactions relate to a major progr~, the soope of the
audit shall include determining whether these transactionB are in Qomplianoe
with laws! regulations, and the provisions of contracts or grant agreements.

(;_.215 Relation to other audit requirements.
(a) Audit under this part in lieu of other audits. An audit made in

accordance with this part shall be in 'lieu of any financial audit required
under individual Federal awards. ~o the extent this audit meets a Federal
agency1s needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agenoies, including'their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies fro~ carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auqitors.

(b) Federal agency to pay for additional audits. A Federal ~agency
.that conducts or contracts for additional audits shall, oonsistent with other
applicable laws and r~gulations, arrange for funding the full cost of such
additional audits.

ATIACHMENT ......• E .
PAGE •...lCJ .... OF •.3..2..... PAGES

11



(c) Request for a program to be audited as a maior program. A Federal
agency may request an auditee to have a partioular Feperal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for:planning, Buch requests should be made at
least laO days prior to the end of the fiscal year to be audited. The
audit~e, ,after consultation with its ~uditor, should promptly respond to such
request by informing the Federal agency,~hether the program would otherwise be
audited as a major program using the risk-based audit approaoh described in
§ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient.

§_.220 Frequenoy of audits.
Except for the provisions for biennial audits provided in paragraphs (a)

and (b) of this section, audits ~equired by this part sball be performed
annually. Any biennial audit sball cover both years within the biennial
period. '

(a) A State,or local government that is required by constitution or
statute, in effect on January 1" 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the biennial period
under audit.

(b) Any non-profit organization'tha~ had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant ,to this part biennially.

Sanotions.
No audit costs may be charged to Federal awards when audits required by

this part have not been made or have been made but not in accordance with this
part. In cases ,of continued inability or unwillingness to have an audit
conducted in aocordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such aSI '

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b) Withholding or disallowing overhead costs;
(0) Suspending Federal awards until the' audit is conduoted; or

(d) Terminating the Federal award.

§_.230 Audit posts.
(a) Allowable oosts. Unless prohibited by law, the cost of audits

made in accordanoe with the provisions of this part are allowable charges to
Federal awards.' The charges maybe considered a direot cost or an allocated
indirect cost, as determined in aocordance with the provisions of applicable
O~B cost principles circulars, the Federal Aoquisition'Regulation (FAR) (48
CFR parts 30 and 31), or other applioable cost principles or regulations.
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(b) 'Unallowable costs. A non-'Federal entity shall not 'charge t,he
,following to a Federal award:

(1) The cost of any audit under the single Audit Act Amendments
of 1'996 (3.1 U.S.C. 7501 et seg.) not conducted in accordance with this part.

(2) The cost ot auditing Ii non-Federal entity which has Federal
awards expended of less than $300,OOQ ($500,000 for fiscal years ending after
Deoember 31, 2003) per year and is thereby exempted under § .200(d) from
having an audit conpucted under this part. However, this does not prohibit a
pass~through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § .400(d) (3),
prov~ded the subrecipient does not have a single audit. ~r purposes of this
part, limited scope audits only inolude agre~d-upon procedures eQgagements
conducted in accordance with either the AICPA's generally accepted auditing
sta~dards or attestation standards, that are paid for and arranged by a pass-
through'entity, an~ address only one or more of the following types of
compliance requirements: ,activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earma~king;
and, reporting,
§_,23S Program-speoific audits.

"

(a) Program-specific audit guide available. In many cases, a program-
specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, complianoe requirements, suggested
audit procedures, and audit reporting requirements, The auditor should ,
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available, When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide,when
performing a program-specific audit,

(b) 'Program~specific audit guide not available. (1) When a program-
specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have
for'an audit of a major progr~m in a single audit.

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum" a schedule of expenditures of
Federal awards for the program and notes that describe the significant
aocounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § ;315(b), and a
correotive action plan consistent with the requirements of 9 ,315(c),'

(3). The auditor shall:
(i) Perform an audit of the financial statement(s) for the

Federal program in accordance with GAGAS;
(ii) Obtain an understanding of internal control and

perform tests of internal control over the Federal program consistent with the
requirements of S__ ' .500(c) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or 'grant
agteements that could have 'a direct and matetial effeot on the Federal program
oonsistent with the requirements of § .500(d) for a major program; and

13



(iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit ,findings
,prepared by the auditee; and report, asa current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in acoordance with the
requirements of §__ •500 (e).,

'(4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

(ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(iiI) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of co~tracts or grant agreements which could
have a direct and material effect on the Federal program; and

(iv) A schedule of findings and questioned costs for the
Federal program that includes a su~ary of the auditor's results relative to
the Federal program in a format consistent with § .505(d) (1) and findings
and questioned costs consistent with the requirements of § .S05(d) (3) .

, --
(e) Report submission for program-specific augits.

(1) The audit shall be completed and the reporting' required by paragraph
(0) (2) or (e) (3) of this section submitted within the earlier of 30 days after
receipt of the auditor's report(s), or nine months after the end of the audit
period, unless a longer p~riod is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program~
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor's
report(s), or 13 months after the end of the audit period, unless a different
period is specified in,a program-specific audit guide.) Unless restricted by
law or regulation, the ,auditee ahall make report copies available for public
inspection.

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with § .~20(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-speoific audit shall consist of the financial
statement(s) 9f the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report(B) described in paragraph (b) (4) of
~his section. The data oollection form prepared in accordance with

14

ATTACHMENT •.•.f .
PAGE ..1:\.....OF .2~ PAGES



§ ,320(bl, as applicable 'to a program-specific audit, and ons copy of this
reporting package shall be submitted to the Federal c~earinghouse designated'
by OMB to be retained as an archival copy, Also, when the schedule of
findings and question~d costs disclosed audit findings ox the summary schedule
of prior audit findings repotted the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient, Instead of sUbmitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a .
reporting package to the pass-through entity, the aUbrecipient shall provide
written notification to the pass-through entity, pODsistent with the
requirements of § ,320 (e)(2). A sUbrecipient may submit a copy of the
reporting package. to the pass-through entity to comply with this notification
requirement, .

(d) Other sections of this part may apply. p~ogram-specific audits
are subject to § ,100 through § ,215(b),'§ .22D through,§ ,230,
§_,300 through §_.305, §_,315, §_.320 (f")"through§_,320 (j), 6__ ,400
through § .405, § ,510 through § .515, and other referenced provisions
of this part unless-COntrary to the provisions of this section, a program-
specific audit guide, or program laws and regulations,

(a) Identify, in its accounts, all Federal awards received
expended and the Federal programs under which they were received,
program and award identification shall include, as applicable, the
and number, award number and year, name of the Federal agency, and
pass-through entity.

(b) Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts·or grant agreements that could have a material effect on each of its
Federal programs,

and
Federal
CFDA title
name of the

Subpart C--Auditees
§ ,300 Auditee responsibilities.
~he auditee shall:

(c) Comp+y with laws, regulations, and the provisions of contracts or
grant agreement~ related to each of ita Federal programs. .

(d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in acoordance with'§~.310.
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(e) EnSure that the audits required by this part are properly
performed and submitted when.due, When extensions to the report submission
due date required by § .320(a) are granted by the cognizant Qr oVersight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass~through entity providing Federal awards of the extension,

(f) Follow up and take corrective action on audit findings, inoluding
preparation of a summary schedule of prior audit findings and a corrective
act.ionplan in accordance with §__ ,315(b) and §__ ,315 (0) , respectively.

§_,305 Auditor selection.

15



(a) Auditor procurement. In procuring audit serv~ces, auditees shall
follow the procurement standards p~escribed by the ,Grants Management Common·
Rule (hereinafter refe";r:redto as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insert appropriate eFR citation), ciroular
A-ll0, "Uniform Administrative Requirements for Grants and Agreements with
Insti tutions of Higher Education, Hospi tal$ and Other Non-Profit
Organizations," or the ·FAR (48 CFR part 42), as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office'Building, Washington, DC 20503). Whenever possible, ,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-ll0, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services inclUde the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of external quality control reviews, and price.

(b) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform. the audit required by this part when the
indirect costs recovered by the auditee during the prior year exoeeded $1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allooation plan and any subsequent years in
which the resulting indireot cost agreement ,or oost allooation plan is used to
recover oosts. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fisoal years beginning after
June 30, 1998.

(c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they ,comply fully with the
requirements of this part.
§_.310 Financial statements.

(a) Finangial statements. The auditee shall prepare financial
statements that reflect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
aud~ted. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requireme~ts of this part.
However, organization-wide financial.statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance w~th 5 .500(a)and prepare separate financial stat~erits.

(b) Schedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's'financial statements. While not required, the
auditee may choose to provide information requested by· Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

,(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
Programs within a cluster of programs. For R&D, total Federal awards exPended
sball be shown either'bY individual award or by Federal agency and major
subdivision within the Federal agency~ For example, the National Institutes
of Health isa major subdivision in the Department of Health and Human
Services.
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§_,.315 Audit findings follow-up.

'~,I
I
!

I
I

I

I
I

I

(2) For Fed~ral awards received as a subrecipient, the name of
the pass-through entity arididentifying number assigned by the pass-through
entity shall be included.

(3) provide total Federal awards expended' for each indi~idual
Federal program and ,the CFDA number or other identifying number when the eFDA
information is not available. '

(4) Include notes that describe the significant accounting
policies used in preparing the scpedule.

(5) To the extent practical, pass-through entities should
identify in the schedule the tp~al amount provided to subrecipients from each
Federal program. '

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loanguarantee~ outstanding at year end. While not required, ,it is preferable to
present this information in the SChedule.

(a) General. ,The auditee is responsible for follow-up and corrective
action on all audit findings. ~s part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the ref~rence numbers the auditor assigns to audit findings under
5_.510 (0). Since the summary schedule may include audit fin,dings from
multiple years, it shall include the fiscal year in which the finding
initially occurred. '

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit'findings included in
the prior audit's schedule of findings and gqestioned costs relative to
Federal awards. The summary schedUle shall also include audit findings
reported in the prior audit's 'summary schedule of prior audit findings except
audit findin~s listed as corrected in accordance with paragraph (h)(1) of this
section, or no longer valid or not warranting further action in accordance
with p~ragraph (b){4) of this section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action'
was taken.

, . ...,,' r"'
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(2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a correcti~e action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.· . .'

(4) When the,auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred:

(i) Two years have passed since the audit report in which

17



the finding occurred was submitted to the Feder~l clearinghouse;
(ii) The Federal agency or pass~through' entity is not

currently following up with the auditee OP the audit finding; ,and
(iii) A mapagement decision was not issued.

(e) Corrective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the ourrent year auditor's reports. The corrective action plan
shall provide ,the name (a) of the qontaot person(s) responsible for correotive
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not requi~edJ then the corrective action plan shall inolude an
explanation and specific reasons.
§ .320 ',Report submission.

(a) General. The audit shall be oompleted and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (0) of this section shall be submitted within the
earlier of 30 days after receipt of the auditor's report(s), or nine months
after the ~nd of the audit period, unless a longer period is agreed to in
advance by the cognizant or OVersight agency for audit. (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be oompleted and
the data oollection form and reporting package shall be submitted within the
earlier of 30'days after receipt of the auditor's report(s), or 13 months
after the end of the audit period.) unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

(b) Data Collection. (1) The auditee shall submit a data oollection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the 'audit. The form shall be approved by OMB, available from the
Federal clearinghouse ~esignated by OMS, and include data elements similar to
those presented in this paragraph. A sen~or level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form oertifying that: the'auditee complied with the requirements of this
part, the form was prepared in aocordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elemenj:s:
(i) The type of report the auditor issued on the financial statements of

the auditee (i;e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer or opinion).
Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.
A st~~ement'as to whether the audit disclosed, any noncompliance which
is material to the financial statements of the aUditee.
Where applicable, a statement that significant deficiencies in internal
.control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.
The type of report the auditor issued on compliance for major

(ii)

(iii)

(iv)

(v)
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(vi)

(vii)

(viii)

(Lx)

(x)

(xi)

(xl L)

(xiii)

(xiv)

(xv)

prpgrams (i.e., unQualified opinion, qualified opinion, adverse
opinion, or disclaimer'of opinion).

,A list of the Federal awarding agencies whicn ~ill receive a copy of
the reporting package pursuant to § ,320(d) (2) of ONE circular
;"-133.
A yes or no statement as to whether the au9itee Qualified 'as a ~ow-
risk auditee under § .530 of OMB circular A-133.
The dollar threshold used to distinguish between Type A and Type E
programs as defined in §__. __.520(b) of oMs Circular A-133.
The Catalog of Federal Domestic Assistance (CFDA) number for each
Federal program, as applicable,
The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.' .
The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.
For each Federal program, a yes or no statement as to whether there
are audit findings· in each oftha following types of compliance
requi~ements and the total amount of any questioned costs:

-,

(A) Activities allowed or unallowed.
(B) Allowable costs/cost principles.
(C) Cash management.
(D) pavis-Bacon Act.
(E) Eligibility.
(F) .Equipment and real property management.
(G) Matching, level of· effort, earmarking.
(H) Period of availability of Federal funds.
(I) Procurement a~d suspension and debar.ment.
(J) program income. .
(K) Real property acquisition and relocation assistance.
(Ll Reporting.
(M) Subrecipient monitoring.
(N) Special tests and provisions.
Auditee Name, Employer Identification Number(s), Name and Title of
certifying Official, Telephone Number, Signature, and Pate.
Auditor Name, Name and Title of contact )?erson" Auditor Address,
Auditor Telephone Number, signature,. and Date.
Whether the auditee has either a cognizant or oversight agency for
audit.
The name of the cognizant or oversight agency for audit determined in
accoxdanoe with .!i •400 (a)'and § ,400 (b), respectively.

(3) Using the information included in the reporting package
described in paragraph (0) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of tue information included in the form, the auditor's responsibility
for the information, that the form is not a substitute for the reporting
pac~age described ih.para~raph (0) of this section, and that the content of

(xvi)
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the form is limited to the data elements prescribed by OMB .
.Ie) , Reporting package. The reporting package shall include the;

(1) Financial statements and schedule of expenditures ofFederal awards discussed in 6 '.310(a) and 6 .310 (b), respectively;
(2)

§~.315(b) ;
Summary schedule of 'prior audit findings discussed in

(3)

(4)

Auditor's report (a) discussed in 6 ,505; and
Corrective action plan discussed in 6 ,315(0).

(d) Submission to clearinghouse. All auditees shall submit to the Federal
clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) 'of this section and the reporting package described
in paragraph (0) of this section.

(e) Additional submission by subrecipients, (1) In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
also subreoipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (0) of this section for each pass-
through entity when the scheduie of findings and questioned costs disclosed
'audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entityprovided.

20

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a·reporting
package to a pass-through entity pursuant to parag~aph(e) (1) of this section,
the subrecipient shall provide written notifioation to the pasa~through entity
that: an audit of the subrecipient was conduoted in acoordance with this part
(including the period covered by the audit and the name, amount, and CFbA
number of the Federal award(s) provided by the.pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (d) of this section to a pass-through entity to comply with this
notification requirement.

,(f) Requests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies .of
the reporting package described in paragraph (0) of this section and, if
requested, a copy of any management letters issued by the ~uditor.

(g) Report retention requirements. Auditees 'shall keep one copy Of
the data collection form described in paragraph (b) of this section and' one
copy of the reporting package described in paragraph (0) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designa~ed by OMB. Pass-through entities shall keep Bubrecipients'
submissions on file for th~ee years from date of reoeipt.

. (h) Clearinghouse responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d)(2) of this section and § ,235(Q)(3) to
applicable Federal awarding agencies, maintain a.data base of co~leted
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and reporting packages.
, (i) clearinghouse i!ddress. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th street, Jeffersonville, IN 47132.

"

(j) Electronic filing. Nothing in this part 'shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OMB. with OMB approval,. the Federal clearinghouse may pilot test methods of
electronic submissions. '.
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Subpart D~~Federal Agencies a~d Pass-Through ,Entities
6 ,400 Responsibilities.

(a) cognizant agency for audit responsibilities, Recipients expending
more than $25 million ($50 million for 'fiscal years 'ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall,be the Federal awarding agency
that provides' the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assighment.
Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, 'the determination of the predominant
amount of direct f~ding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will,be determined oased 'on Federal awardse~ended in 1995. (However,
for states and local 'governments,that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for a~dit, the
reqUirements of this paragraph are not effective ~til'fiscal years beginning
after June 30, 2000.)
Fol19Wing is effeotive for fiscal years ending after December 31, 2003:
The determination of the ~redominant amount of direct.funding shall be'based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit .
cognizance for periods ending in .2006 through 2010 will be determined based on
Federal awards e~ended in 2004. (However, for 2001 through 200S,the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the,recipient's fisoal year ending in 2000).
Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with, cognizance for ~n auditee may reassign cognizance to
another Federal awarding agency which provide$ substantial, direct funding and
agrees to be the cognizant agency for audit. Within 30 days after· any
reassignment, both the old and the new oognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agenoy for audit shall: '

(1) Provide technical audit advice and liaison to auditees and
auditors.

(2) Consider auditee re~ests for exten~ions, to the report
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submission due·date ~equired by·§ .320(a). The cogni~ant agency for audit
may grant extensions for good cause. .

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGASor laws and regulations.

(5) Advise the auditor and,·where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take- corrective action. If corrective action is nottaken, the cognizant agency for audit shall notify the aUditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of thefacts and make recommendations for follow-up action. Major inadequacies' or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinaryaction.

(6) Coordinate, to the extent praotical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits o~ reviews build upon
audits performed in accordanc~ with this part.

(?) Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency ..

(8) Coordinate the audit work and reporting responsibilitiesamong auditors to achieve the most cost-effeptive audit.
(9) For biennial audits permitted under § .220, consider

auditee requests to qualify as a low-risk auditee under § .530(a).

(b) .Oversight agency for audit responsibilities. An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with1 ,105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors asrequested.
(2) May assume all or some of the responsibilities normallyperformed by a cognizant agency for audit.

(c) Federal awarding agency responsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipientof the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federalaward.

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grantagreements.

(3) Ensure that audits are completed and reports are received.
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in a'timely manner and in acoordanoe with the requirements of this part .
.,{",'

(4) Provide teohnioal advioe and oounsel to auditees and
auditors as requested.

(5) Issue a management decision on audit findings within six
months after reoeipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person respo:rsible for providing annual updates
of the compliance supplement to OMB. '

(d) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

(1) Identify Federal awards made by infbrming each
subrecipient of CFDA title ,and number, award name and number, award year, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity sha'lI,provide the best information
available to describe the Federal award.

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the 'provisions of contracts or grant agreements
as well as any supplemental requirements iUU;lOsedby the'pass -through entity.

(3) Monitor the activities of subiecipients as necessary t.o
ensure that Federal awards are used for authorized purposes in cOmPliapce with
laws, regulations, and the provisions of 'contracts or grant agreements and
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 tor
tisoal years ending atter December 31, 2003) ,or more in Federa:L ,awards during
the subrecipient I s fiscal year have met the audit requirements, of this part
for th~t fisoal year.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit repo~t and ensure that the
subrecipient takes appropriate and timely corrective action.

(6) consider whether subrecipient audits necessitate
adjustment ~f the pass-through entity's own reoords. '

(7) Require eaoh subreoipient to parmi t the pass -through
ent,ityand auditors to have access to the records and financial statements as
n~cessary for the pa,ss-throUgh entity to comply with this part.
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§_,405 Management deoision.
(a) General. The management decision shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the
e~ected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not COmPleted corrective action, a
timetable for follow-up should be given., Prior to issuing the management
decision, t1:J,eFederal agency or pass-through entity may request
additional information or documentation from the auditee, including a request
for auditor' assuranoe related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any'appeal process
available to the au~itee.

(b) Eederal agency. As'provided in § .400(a) (7), the cognizant
agency for audit 6hal~ be responsible for c60rdinating a management deoision
for audit findings that affect the programs of ~Ore than one Federal agency.
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As provided in § .400(0) (5), a Federal aw~rding agenoy is responsible,for
issuing a management decision for findings that relate to Federal aw~rds it
makes to recipients. Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned. '

(c) Pass~throuqh entity. As provided in §_, .400(d) (5); the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to F~deral awards it makes to subrecipients.

(d) Time requirements. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report. corrective action should be initiated within six months after reoeipt
of the audit report and proceed as rapidly as possible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordancewith §__'__.510(o).

Subpart E--Auditors
§ .500 Soope of aUdit.

(a) General. The audit shall be conduoted in accordance with GAGAS.
The audit shall Clover the entire operations of the auditee; or, at the option
of the auditee, such audit shall inolude a series of audits that cover
departments, agencies, and other organi~ational units which expended or
otherwise administered Federal awards during suoh fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year.

(b) Financial statements. The auditor shall deter.mine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall also deter.mine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(c) Internal control. (1) In'addition to the requirements of GAGAS,
the auditor shall perform procedures to optain an understanding of internal
control over Federal prqgrams, sufficient to plan the audit to support a,low
assessed level of control risk for major programs. '

(2) Except as provided in paragraph (0)(3) of this section,
the auditor shall:

(i) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(ii) Perform testing of internal control as pl~nned in
paragraph (e) (2)(i) of this section.

(3) When internal control over some, or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a signifioant deficiency
(including whether any such condition is a material weakness) in accordance
with 6 .510, assess the related oontrol risk at the maximum, and consider
whether additional oompliance tests are required because of ineffeotive
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internal control.
(d) Compliance. (1) In addition to the requirements of GAGAS, the

auditor shall determine whether the auditee has complied with laws,regulations, and the provisions of contraots or grant agreements that may have .-
a direct and material effeot on each of its major programs.. . .

(2) The principal compliance requirements applioable to most
Federal programs and the coro.pliancerequirements of the largest Federal
.programs are included in the compliance supplement.

\

(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these complianoe
requirements will meet the requirements of this part. Where there have been
ohanges to the complianoe requirements and the ohanges are not reflected in
the compliance supplement, the auditor shall determine the ourrent compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the complianoe supplement, the auditor should use the
types of coro.pliancerequirements ,contained in the oompliance supplement as
guidance for identifying the types of complianoe requirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of oontracts and grant ~greements and the laws and regulations
referred to in such oontracts and grant ag~eements.

(4) The compliance testing shall include tests of transactions
and suoh other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Audit follow-up. The auditor shall follow-up on prior audit
findings, perform prooedures to as~ess the reasonableness of the summary
schedule of prior audit findings prepared bY the auditee in accordance with
§_'_. 3:L5 (h)I and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepreserits the status of any prior audit finding. The auditor shallperform audit follow-Up proceQures regardless of whether a prior audit finding
relates to a major program in the current year.

(f) Data collection Form·. As rec;Iuiredin §~. _~320(b) (3) I the auditor
shall complete and sign specified sections of the data colleotion form.
§_·_.505 ~udit reporting.

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accord~ce with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted aocounting principles anq an opinion (or disclaimer of
opiniop) as to whether the schedule of eXpenditures of Federal awards is
presented fairly in all material r~spects in relation to the financial
statements taken as a whole.

(b) A .reporton internal oontrol related to the financial statements .
and major programs. This report shail desoribe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate sohedule of findings and questioned costs described in paragraph
(d) of this section. '

(e) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with whioh CQuld have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinion) as to whether the auditee .complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questioned costs
described in para~"aph (d) of this section.

(d) A sohedule of findings and questioned costs which ~hall include
the following three components:' '

(1) A summary of the auditor's results which shall inolude:
(i) The type of report the auditor issued on the

financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

(ii) Where applicable, a state~ent that significant
deficienoies in internal control were disclosed by the audit of the financial
statements and whether any such oonditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
nonoompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that significant
deficiencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major Programs (i.e., unqualified opinion, qualified opinion, adverse
opin~on, or disclaimer of opinion); ,

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a) I

(vii) An identifioation of major programs;
(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § , 520 (b); and
(Lx) A statement as to whether the auditee qualified as

a low-risk auditee under §__ ,530.

§_.5:LO Aud:l.t. find:Lngs.

(2) Findings relating to the finanoial statements whioh are
required to be reported in aocordanoe with GAGAS. '

(3) Findings and questioned oosts for Federal awards which
shall inclUde audit findings as defined in 6__·__.510(a).

(i) Audit findings (e.g., internal oontrol findings,
compliance findings, questioned costs, or fraud) whioh relate to the sameissue should be presented as a single audit finding. Where practical, audit
findings should be organi~ed by Federal agency or pass-through entity.

(ill' Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (d)(3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section.of the schedule may be in
summary form with a reference to a detailed reporting in the othe~ section of
the schedule.
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(a) Audit findings reported .. The auditor shall report the following
as audit findings in a sohedule of findings and questioped costs:

(1) Signitioant.defipienoies in internal oontrol over major
programs. The auditor's determination of whether a deficiency in internal
control is a s~gnifioant deficieiony for the purpose 9f reporti~g an audit
finding is in relation to a type of compliance requirement for a major program
or an·audit objective identified in the complianoe supplement. The auditor
shall identify signifioant deficiencies which aie individually or cumulatively
material weaknesses.

(2) Material noncompliance with the provisions of laws,
regulations, contraots, or grant agreements related to a'major program. The
auditor's determination of whether a nonoomplianoe with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of complianoe
requirement for a major program or an audit objective identified in the
complianoe supplement.

(3) Known questioned costs which are greater than $10,000 for
a type of compliance requirement for a major program. Known questioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
a~ditor shall also report known questioned costs when likely questioned o~sts
.are greater than $10,000 for a type of compliance requirement ,for a majorprogram. In reporting questioned uosts, the auditor shall include information
to provide proper perspective for judging the prevalence and oonsequences of
the questioned costs. '

, (4) Known questioned costs which are. greater than $10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required under this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. Howev~r, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-Up or other audit prooedures) and the known questioned cost~ are
greater than $10iOOO, then the auditor shall report this as an audit finding.

(5) The circumstances' concerning why the auditor's report on
compliance. for major programs is other than an unqualified opinion, unless
such circwmstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards. '

(6) Known .fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of.findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditpr's reports under the direct reporting
requirements of GAGAS. .

(7) Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the .
auditee in aocordance with § .315(b) materially misrepresents the status of
any prior audit finding~
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(b) Audit finding
sufficient detail for the
corrective aotion and for
at a management decision.

detail. Audit findings sha~l be presented in
auditee to prepare a corrective action plan and take
Federal agencies and pass-through entities to arrive
The fo+lowing specific information shall be
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included, as applicable, in audit findings:
(1) Federal program and specific Federal award identification

including the CFD~ 'title and number, Federal award number and,year, name of
Federal agency, and name of the'applicable,pass-thiough entity. When
infor.mation, such as the eFDA title and number or Federal award number, is not
available, the auditor shall provide the best information available todescribe the Federal awaxd , ' ,

(2) The criteria or specific requirement upon which the audit
finding is based, including statutory, regUlatory, or other citation.

(3) The condition found, including facts that support the
deficiency identified in the audit finding.

(4) Identifioation of questioned costs and how they were
oomputed.

(5) Information to provide proper perspective for judging the
prevalence and oonsequences of the audit findings, suoh as whether the audit
findings represent an isolated instanoe or a systemio problem. Where
appropriate, instanoes identified shall be related to the universe and the
number of oases examined and be quantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to pe~it them to determine the oause and effect to
faoilitate prompt and proper corrective action.

(7) Reoommendations to prevent future oocurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical.

(c) Reference numbers. Each audit finding in the sohedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up. '
§_'_.515 Aud~t Working papers.

(a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor's report(s) to the auditee, unleSS the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and
reports.

(b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent witp the
purposes of this part. Access to working papers inoludes the right of Federal
agencies to obtain oopies of working papers, as is reasonable and necessary.
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6_.520 Major program detepmination. i
i(a) General. The auditor shall use a risk-based approach to determine

which Federal programs aXa major programs. This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass-through ,entities, and the inherent risk of the
Federal program.. The process in paragraphs (b) through (i) of this section
shall be followed.

(b) Step 1. (1)
programs, which shall be
as Federal programs with
exceeding the larger of:

The auditor shall identify the larger Federal
labeled Type A programs. Type A prpgrams are defined
Federal awards expended during the audit period

\

j

I

I
I
i
I
I·I
I
I

I

I

(i) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $lOO million.

(ii) $3 million or three-tenths of one percent (.003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to $10
billion. .

(iii) $30 million or 15 hundredths of one percent (.00l5)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b}(l)
of this section shall be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the ~xclusion of other programs as Type A,programs. When
a Federal program providing loans s~gnificantly affects the nuIDber or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under § ,220, the
determination of Type A and TYPe B programs shall be based upon the Federal
awards expended during the two-year period.
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(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type·A program to be considered low-ri~k, it shall have been
audited as a major program.in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit), .
and, in the most recent audit period, it shall have had no audit findings
under, § .510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under § , 510 (a) (3) and § .~10(a) (4),
fraud under § .510(a) (6), and aud~t follow-up for the summary schedule of
prior audit findings under § ,510(a) (7) do not preqlude the Type A program
from being low-risk. The auditor shall consider: the criteria in § .B25(o),
§ .525(d) (1), § ,525(d) (2) I and § ,525 (d) (3); the results of audit
folloW-Up; whether any changes in personnel· or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk.

,(2) Notwithstanding paragraph (0) (l) of this section, ONE may
approve a Federal awarding agency's request that a Type .A program at certain
recipient~ may not be considered low-risk. For example, it may be necessary
tor a large TYPe A program to be audited as major each year at particular
recipients to 'allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall
notify the reoipient and, ·if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval.
(~) Step 3. (1) The auditor shall identify Type B programs which are

high-risk using professional judgment 'and the criteria in § .525. However,
should the auditor select option 2 under Step 4 (paragraph (e) (2)(i)(al of
this section), the auditor is not requireq to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control or compliance problems as discussed
in § .525(b) (1), § .525 (b) (2), and , ,525(0)(1), a single criteria in
§ .525 would seldom cause a TYPe B program to be considered high-risk.

(2) The auditor is not expected to perform risk assessments on
relatively small Federal programs. Therefore, the auditor is only required to
perfoxm risk assessments on Type B programs that exoeed the larger of:

(i) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awards expended.

(ii) $300,000 or three-hundredths of one percent (.0003)'
of total Federal awards expended when the auditee has more than,$100 million
in total Federal awards expended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (0) (1) of this
section) .

(2) (i) High-risk Type B programs as identified under
either of the following two options:

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(i) (A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B) option 2. One high~risk Type B program for
each Type A program identified as low-risk'under step 2.

(ii) When identifying whioh high-risk Type B programs to
audit as major under either option 1 or 2' in paragraph (e) (2) (:I.)(A) or (~),
the auditor is encouraged to use an approach whioh prov~des an opportunity for
different high-risk Type B programs to be audited as major over a period of
time.

with the
section.
as major

(3) Such additional programs as may be necessary to comply
percentage of coverage rule discussed in paragraph (f) of this
This paragraph (e)(3) may require the auditor to audit more programs

than the number of Type A programs.
(f) pergentage of coverage rule. The auditor shall audit as major

programs Federal programs with Feaeral awards expended that, in the aggregate,
encompass at least '50 percent of total Federal awards expended. If the
auditee meets the criteria in § ,530 for a 16w-~isk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
exPended that, in the aggregate, encompass at least 25 percent of total
Federal awards exPended.

(g) Documentation of risk. The aUditor shall document in the working
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papers the risk analysis process used in determining major programs.
(h) Auditor'£! 1udgment. wpen the ~ajor program determination was

performed and documented in accordance with this part, 'the auditor's judgment
in applying the risk-based approach to determine major programs shall be
presumed 'correct~ Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
,Federal agencies and pass-through entities may provide auditors guidance about
the risk of apartioular Federal program and the auditor shall consider this
guidance in determining ~ajor programs in audits not yet completed.

(i) Deviation from use of risk criteria, For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule disctlssed
in paragraph (f) of this section. under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (0), (d), and (e)
of this section.

(1) A first-year audit is the first year the entity is audited
under this part or the first year of a ohange of auditors.

(2) To ensure that a frequent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than 'on~e in every three years.
§_.525 c~ite~ia fo~ Feder~l program ri~k.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance' occurring whidh could be
material to the Federal program. The auditor shall use auditor judgment' and
.consider criteria, such as described in paragraphs (b), (0) ,and (d) of this
seotion, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity. '

(b) Current and prior audit experience. (1) weaknesses in internal
control over Federal programs would indicate higher risk. consideration
should be given to the control environment over Federal progr~ and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions 'of contracts and grant agreements and the,
competence and experience of personnel who administer the Federal programs.

(i) A Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity. '

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for mqnitoring subrecipients
would indicate higher risk.

(iii) The'extent to which computer processing is used to
administer Federal programs, as well as the complexity of thatprooessing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
pa+,ticularlywhen the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs

I
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may be of higher risk than Federal programs reoently audited as major programs
without audit findings'. .

(c) oversight exercised by Federal agencies and pass-through entities.
(1) oversight exercised by Federal agencies or pass-through entities could
indioate risk. For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicatelower risk. However, monitoring which disclosed significant problems, would
indicate higher risk.

(2) Federal agencies, with the concurrenoe of OMB, may
identify Federal programs which are higher risk. OMS plans to provide this
identification in the compliance supplement.

(d) Inherent risk·of the Federal program. (1) The nature of a
Feder~l program may indicate risk. consideration should be given to the
complexity of the program and the extent to whioh the Federal programoontraots for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high-iisk.for time and effort re~ortin9, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indioate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant ohanges in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee partioipates in a Federal program, the risk ~ay be higher due to
start-up or oloseout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with· substantially smal~er Federal awards
exPended.
§_.520 crite~ia for a lQw"risk auditee.

An auditee which meets all of the following bonditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in acoordanoe with § .520:

(a), Single audits were performed on an annual basis in aooordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a loW-risk auditee, unless agreed to in advance by the'
cognizant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. However, the
oognizant or oversight agency' for audit ~ay judge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver.

(0) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGA-S. However,
the cognizant or oversight agency for audit may Judge that any identified
material weaknesses do not affeot the management of Federal awards and provide
a waiver. '
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(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in·the case of biennial
audits, preceding two audit periods) in which they were .classified as Type A
programs:

(1) Internal control deficiencies which were identified as
material weaknesses; .

. .
(2) Noncompliance with the prov~sions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
program; or .

(3) Known or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year. .
Appendix A to Part __ - ·Data collection Form (Form SF-SAC)

[insert SF-SAC after finalized]
Appendix B to Part __ M circular A-133 Compliance Supplement

Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New
Executive Office Building, Washington, DC 20503. .
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Clinical Health Act (HITECH Act)

BUSINESSASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement") is made and
entered. as of Jvl~11 ,'20.i!L- by and between
medal #Mlth A-m~'riatJ Los·th.""dlS . , a ~1,~V\lot Y\OV'pr-oiif
[corporation, partnership, fiea.], whose business address is

00 N. Br()~1lI Suitt l> 0 t()tch CA 0 a
(hereinafter referr d to as "Busines Associate"), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as "City" or "Covered Entity").

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 ("HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the "HIPAA Regulations") and other
applicable laws.

NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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BusinessAssociate Agreement
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2. OBLIGATIONSAND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by BusinessAssociate not permitted by this Aqreernent,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

f. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Protected Health Information. Business Associate

ATIACHMENT ~ .

PAGE .... .3.....OF ~ PAGES



Business Associate Agreement
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. .

i. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate's compliance with the Privacy Rule.

j. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502U)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes.
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

, of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by' law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any Iimitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. .

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

10. LAW. This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11. ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligen't or intentional act,
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause' of action, loss, damage or liability within ten (10) calendar
days.

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, .
such ambiguity shall be resolved in favor of a meaning that complies and'
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to .Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

17. CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

lYleVlt( tlt~1th Amerlco. 6f Los,4...,~ler,
(Name of Business Associate)

a a:./d~'lrr"ic:. t\M1 ~ofit

::t)~----
I f' /1/JO

Title: Elf' J / d~o/ lL'00 I

. al)

______ ,20 By _

Title:------------

CITY OF LONG BEACH, a municipal
corporation

(~'''' ,~..j ') / ., "A~si~tantCity Manager
BYc:4Jil, ()ljt-i{ tLtYL.,/
(/! I, City Manager or designee

, EXECUTED PURSUANT
TO SECTION 301 OF"CI'ty" THE CITY CHArlTER.

~1I

The foregoing Agreement is hereby approved as to form this ~ay of
,2011::-,

CHARLES PARKIN, City Attorney

BY~V
\ Deputy
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CITY OF LONG BEACH'
'DEPARTMENT OF HEALTH AND HUMAN SERVIC!:S

2626 GRANPAVENUE • LONG BEACH. CALtFORNIA 90816 • (662)670-4000 • FAX: (662),670~049

CERTIFICATION REGARDING DEBARMENT

By, signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: '

1. The certification In this clause is a material representation of fact upon which
reliance was placed when this transaction was entered Into. If It is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, In addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available .
remedies, including suspension and/or debarment.

. 2. The recipient of Federal assistance funds shall provide Immediate written notioe to
theperson to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that Its certification was erroneous, when submitted or has
become ~rroneous by reason of changed .clrcumstance.

3. The terms "covered transaction," "debarred," "suspended," "ineligib.le." "lower tier
covered transaction," "participant," "person," "prlm'ary covered· transaction,"
"principal." "proposal." and "voluntarily excluded," as used In this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

I,

J
i

4. The recipient of Federal assistance- funds agrees by submitting this document that It
shall not knowingly enter into any lower tier covered transaction with a person who Is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by 'submitting this document·
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligiblilty and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and In all solicitations for lower tier
covered transactions..

j.,
I

6. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. 'A participant may decide the method and frequency by
which it deterrnlnes the eligibility of Its principals. Each participant may,' but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7. Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters Into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to. the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from partlclpatlon in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number:CAOb'l3()qA'>b130' Contract AgencY::llli~tLJ:j[e(.llthJ:!n:~ad.JU~

epres ntative:-=:J)....;::;::=-I<:{~\/~!-r.:-.....!......:~-+-~..:......;;:..::...:-.:..:..:.::._-=.

Signature
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CITY OF LONG BEACH
DEPARTMENT OF HEALTHAND HUMAN SERVICES

, 2626 GRANOAVeNUE e ' LONG BE;ACH, OALIFORNIA '90815 • (682) 570-4~OO • FAX: (062) 570:4049

CERTIFICATION REGARDING LOBBYING

The .Contractor Is prohibited by the Department of Interior and Related Agencies
Approprlatlons Act, known as the Byrd Amendments, -and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of Influencing or attempting to Influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons.and/or subcontractors ~cting on behalf of the Contractor
will comply with the Lobbyist Requirements,

Failure on the part of the Contraotor or persons/eubconiractors acting on behalf of the
Contractor -to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersignedcertifies, to the best of his/her ~nowledge and belief, that:

'1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to lnfluerioe an officer or
employee of an apency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said,
documents,

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress,an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "DisclosureForm to Report Lobbying" in accordance with Its Instruotlons.
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-reclplents shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

. subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

and Title of Auth~rize~ .Bepresentative :.....:=..~-!::..L...:::.;..."-r-J-..j7"-:-,--.t:.~~!<::.L:u-£:...!...-~~::...:-/:p .
DateSignature

.:r..
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