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CONTRACT FOR CONTINUUM OF CARE

3356%

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”’) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes ohly, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between MENTAL HEALTH AMERICA
OF LOS ANGELES, a California nonprofit corporation ("Organization”), whose address is
100 W Broadway, Suite 5010, Long Beach, California 90802, and the CITY OF LONG
BEACH, a municipal corporation (the "City").
WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program“ which
deals with the needs of the homeless; and
WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and
WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and
WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;
NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:
Section 1.The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully
with the Grant Agreement.
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”’, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responéible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”") and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on July
2
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated
as provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months

after the end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to confinue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total rental assistance and supportive services to be provided
under this Contract shall not exceed Four Hundred Sixty-One Thousand Seven
Hundred Sixty Dollars ($461,760) in grant funds over the term of this Contract.
The City’s obligation herein is contingent upon the City’s receipt of grant funds
from HUD, as specified in Attachment “B”.

C. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit fo the
City backup documentation supporting the required Organization matching funds,
and APR certified by one of Organization’s officers or‘by its Executive Director.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds
3
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for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports, -
documents or information requested by the City within three (3) days after réceipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars

($500,000) or more in Federal funds in an Operational Year, then Organization

shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s

auditor or no later than nine (9) months after the end of the Operational Year,
4
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whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

* pertaining to any individual or family that was provided family violence prevention

or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project. |

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VIl of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VII of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government. -

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.
A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or
5
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subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that
applicants are employed or served, and that employees and applicants are treated
during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent

" data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.
| Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and

Organization's empiloyees are not entitled to any of the usual and customary
6
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rights, benefits or privileges of City employees.

Section 9.This Contract contemplates the personal services of
Organization and Organization's employees. O‘rganization shall not delegate its
duties or assign its rights hereunder, or any interest therein or any portion thereof,
without the prior written consent of the City. Any attempted assignment or delegation
shall be void, and any assignee or delegate shall acquire no right or interest by
reason of such attempted assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the
City, its Boards, Commissions, and their officials, employees and agents (collectively
in this Section “City”) against any and all liability, claims, demands, damage, causes
of action, proceedings, penalties, loss, costs, and expenses (including attorney’s fees,
court costs, and expert and witness fees) (collectively “Claims” or individually “Claim”)
arising, directly or indirectly, out of any negligent act or omission of Organization, its
officers, employees, agents, subcontractors or anyone under Organization’s control
(collectively “Indemnitor”), breach of this Contract by Organization, misrepresentation
or willful misconduct by Indemnitor, and Claims by any employee of Indemnitor
relating in any way to workers’' compensation. Independent of the duty to indemnify
and as a free-standing duty on the part of Organization, Organization shall defend the
City and shall continue such defense Until the Claim is resolved, whether by

settlement, judgment or otherwise. Organization shall notify the City of any Claim

- within ten (10) days. Likewise, the City shall notify Organization of any Claim, shall

tender the defense of the Claim to Organization, and shall assist Organization, as
may be reasonably requested, in such defense.
Section 11.
A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant ‘funds allocated to Organization if itemized on Attachment "B") for the

duration of this Contract the ‘following insurance and bond against claims for
. .
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injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

ARW:bg A14-01635

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization

hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
8
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safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage
for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City’s Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City's Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization's letterhead to the Director of the City’'s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this
9
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Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
ény time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
histher designee may require that Organization, Organization's contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used,

then the building must be maintained as a shelter for or provide supportive
10
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services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

- renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. ‘Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised of controlled by or in
connection with a religious or denominational institution or organization.

(2)  In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
11

ARW:bg A14-01635
L:\Apps\CtyLaw32\WPDocs\D025\P021\00477491.DOC




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

© 0 N O g AW N -

N N N N N NN N N o a a =a a A ed e oo e
0 ~N O O A W N =~ O O 0O N O O b W N -~ o

for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations. |

G. Organizations that are religious or faith-based are eligible, on
the same basis as any othér organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
"HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

(1)  Organization may not engage in inherently religious

- activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and
12
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expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to
13
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government-wide regulations governing real property dispositions.
H. Organization shall provide homeless individuals and/or
families with assistance in‘obtaining: |
(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and
(2) Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".
Section 13. Organization certifies that it has established a Drug-
Free Awareness Program in compliance with Government Code Section 8355, that it
has given a copy of said Program to each employee who performs services
hereunder, that compliance with the Program is a condition of employment, and that it
has published a statement notifying employees that unlawful manufacture,
distribution, dispensation, possession or use of a controlled substance is prohibited
and action will be taken for violation.
Section 14. The City shall facilitate the submission of all reports
required by HUD based on information submitted by Organization to the City. The
City shall act as the primary contact for Organization to HUD for services provided

under this Contract. The City shall facilitate directly to HUD the submission of any
14
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information related to all financial and programmatic matters in this Contract, including
but not limited to reimbursements of grant funds, requests for changes to
Organization;s budget, requests for changes to Organization’s application for grant
funds and requests for changes to Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in
writing and personally delivered or deposited in the U.S. Postal Service, certified mail,
return receipt requested, to the City at 2525 Grand Avenue, Long Beach, California
90815 Attn: Homeless Services Officer, and to Organization at the address first stated
above. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address
shall be given in the same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager
or his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this
Contract at any time for any reason by giving ninety (90) days prior notice of
terminétion to the City, and the City shall have the right to terminate all or any part of
this Contract at any time for any reason or no reason by giving five (5) days prior
notice to Organization. [f either party terminates this Contract, all funds held by
Organization under this Contract which have not been spent on the date of
termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments
hereto, constitutes the entire understanding of the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

Section 19. ~ This Contract shall not be amended, nor any provision
or breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any

15
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OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664
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money by the City shall not operate as a waiver of any provision of this Contract, or of
any right to daméges or indemnity stated herein. The waiver of any breach of this
Contract shall not constitute a waiver of any other or subsequent breach of this
Contract.

Section 21. This Contract shall be governed by and construed
pursuant to the laws of the State of California, without regard to conflicts of law
principles.

Section 22. In the event of any conflict or ambiguity between this
Contract and one or more attachments, the provisions of this Contract shall govern.

IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonproflt

/ / ccrporatlon e ~ 7
= /) S20 ¢ a // 7P o
/] [20)Y , 2014 By /o AT T
‘ Name %ﬁrw/ﬁa’ﬂﬂ % ﬁ‘@ﬂ’
, 2014 By
Name
Title

“Organization”

CITY OF LONG BEACH, a municipal

L , Cor?oratlon - Assistant Cl’ry Manager | -
AP i) HE 2014 By~ L4/ /WA s L g -
Lo E,\Gx*,teranag@m
TO SECTION 301 OF
“City” THE CITY CHARTER.
This Contract is approved as to form on éf - lq , 2014,
CHARLES PA ; IN, City Attorney
o LA

Deputy
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: Mental Health America of Los Angeles Program Name: SPC 95/00
HUD Grant: CA0646U9D061306 CLB Contract: PENDING

Program Objective: The SPC 95/00 program is a partnership between the City of Long Beach DHHS-
Housing Authority, which administers the 37 certificates of rental assistance, and Mental Health
America of Los Angeles (MHA), which is the supportive service provider. It serves Long Beach,
California with a target population of homeless individuals who are disabled by serious mental iliness or
the dual diagnosis of mental illness and substance abuse. These individuals consistently are identified
as having high needs in the Continuum of Care, and they are eligible under HUD'’s definition of
homelessness and Shelter Plus Care requirements. Individuals with mental illness are often
considered “hard to reach” or "hard to house.” The complexity of issues they face reflects a need to
develop solutions that integrate strategies for meeting housing and service needs. They need
aggressive assistance in overcoming the barriers to obtaining and maintaining housing, along with
intensive services for their mental health treatment, physical health care and substance abuse
recovery needs. The project places individuals in 37 units of 1-bedroom apartments, using existing
complexes in Long Beach. MHA's supportive services consist of outreach, case management, life
skills, mental health and health services, employment placement and transportation. The project
benefits from MHA's new Homeless Innovations Project that integrates mental health, physical health
and substance abuse recovery services. lts Mobile Health Workers will work in pairs on outreach,
engagement and case management. As outcomes, the project helps individuals remain in permanent
housing and reach their highest possible levels of self-sufficiency. MHA’s service coordinators help
participants develop and implement personal service plan, customized to each participant's housing
and living skills training, mental health treatment, employment placement, benefits assistance,
substance abuse recovery, education, peer support and community involvement goals.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement activities and link participants to the
broader base of CoC programs and services. The agency will participate in the Long Beach CoC
Centralized and Coordinated Assessment System through the Multi-Service Center which coordinates
intake, assessment, and provision of referral services. The agency will conduct an annual evaluation of
all program participants and determine the need for ongoing housing subsidies and/or supportive

services to help participants achieve greater levels of independence and to re-integrate into their
community.

D
Outcomes/Performance Measures /%%,
Universe # Target # Target %

Persons remaining in permanent housing as
of the end of the operating year or exiting to o
1 permanent housing (subsidized or 37 30 81 A’_
unsubsidized) during the operating year.
Persons age 18 and older who maintained or
increased their total income (from all o
3 sources) as of the end of the operating year 37 24 65%
or program exit.

The % of persons (adults and children) who
remained in the permanent housing program
3 |(subsidized or unsubsidized) for 181 days (6- 37 28 76%
months) or longer as of the end of the
operating year.

i
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-5476-1~01]

RIN 2606-AC20

Homeless Emergency Assistance and

Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Asgistant
Secretary for Community Planning and
Development, HUD,

ACTION: Intexim rule,

. SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates three of the separate
horneless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Gare program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities, .
DATES: Effective Date; August 30, 2012,
Comment Due Date. October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may he submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW.,, Room 10276, '
Washington, DC 20410-0500,

2. Electronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations,gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitied
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments, All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address, Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708~
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339, Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Direclor, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW,,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
fres number), Hearing- and spesch-
impaired persons may access this
number through TTY by calling the
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Federal Relay Service at 800-877-8339
(this is a toll-free number),
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Gare program authorizsd
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act), Section 1604 of
the HEARTH Act directs HUD to
establish regulations for this program,
(See 42 U.8.C, 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program, Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants,
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficlency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below,

1, General Provisions (Subpart A);
The Gontinuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicent,” and
“collaborative applicant.” A
“Continuum of Care is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Gontinuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has'identified through its
planning responsibilities, A
“Continuum of Gare” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Gontinuum that the
collaborative applicant represents,

-2, Bstablishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representetives from relevant
organizations within a geographic area
must establish & Continuum of Care,
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
{3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performanco
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds,
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application,

3. Application and Grant Award -
Process (Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum'’s Preliminary Pro Rata Need
{PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annnal
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing, ‘
supportive services only, HMIS, and, i
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs.

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC), An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

6. Program Requirements (Subpart F):
All recipients of Gontinuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
praocess for termination of assistance to
participants who violate program
requirements or conditions of
occupancy.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Gare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD'’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many psrsons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act-as amendad by
the HEARTH Act (i.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performancs targets for
homeless populations, HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L, 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs, Upon publication
of this rule, thoss FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations.

1. Background—HEARTH At

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-2%. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes,

- Division B of this law is tHe HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried oul under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U,S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
sffectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs; The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD .
published a proposed ruls, entitled

““Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The

Defining Homeless rule clarified and

elaborated upon the new McKinney-

Vento Act definitions for “homeless”

. and “homeless individual with a

disability,” In addition, the Defining

Homeless rule included recordkeeping

requirements related to the “homeless”

definition, On December 5, 2011, HUD
also published an interim rule for the

Emergency Solutions Grants piogram

(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations, On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and meintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD’s
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
MecKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupangy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Gontinuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established

by this rule are directed to carrying out, -

this congressional intent.
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I1, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpose of the program 1s to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule esiablishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to mest the
purposs of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources, In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interegency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance.

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
aceess to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families sxperiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions, The interim rule adopts
the definitions of “developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
sstablished by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule, The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule, This interim rule adopts the
definition of “at risk of homelessness”
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule,

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule, Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “‘chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase ‘“where each
homeless occasion was at least 15
days,” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “‘chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions. : )

Applicant is defined to mean an
entity that has been designated by the
Coniinuum of Care as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant,”” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds,

Gentralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the
“applicant” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant’’ above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continrum of Care. The
interim rule simplifies the statutory
language in order to make the
Gontinuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule, However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule beeause Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agresments with legal entities only,

Continuum of Care and Continmnnn
are defined to mean the group that is
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organized to carry out the
responsibilities required under this part
and that is composed of representatives

.of organizations including nonprofit

homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
msntal health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons, Thess organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Cars did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilitias and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant, HUD established the
Continuum of Gare in 1995, Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Gare,
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD’s
substitution of the term “Continuum of
Care” for “collaborative applicant,” the
definition of “‘high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
‘provision of assistancs,’’”’ In HUD's
regulatory definition of “‘private )
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language {o make
certain that accounting systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of *private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, & term that is also
defined in section 424 of the McKinnsy-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting prineiples,

Pormanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD’s regulatory
definition of “permanent housing”
states: “The term ‘pormanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,”
Additionally, in the regulatory
definition of “permanent housing,”
HUD clarifies that to be permanent
housing, ‘‘the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of ‘“project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines ""project” as, with respect to
activities carried out under subtitle G,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource, In HUD's definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds. :

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD, HUD’s definition of
“recipient’” is consistent with the
statutory definition of “recipient,” but
does not track the statutory langnage.
Section 424 of the McKinney-Vento Act
defines “recipient” as “an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (if) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.,

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term “safe haven’ is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have besri unwilling or unable to
paiticipate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

ATTACHMENT -ereniCrnnne
pAGE ... & OF .. 1. PAGES

fawer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“subrecipient” is consistent with the
definition of ‘“project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation,

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The dsfinition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
pccupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties

. delegated to a UFA in this rule, which

is approved by HUD and to which HUD
awards a grant, HUD’s regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant,

Establishing and Operating the
Continuum of Gare (Subpart B)

In general, The statutory authority for
the Gontinuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the mein purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Gonsequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preambls,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
{otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement, All of the duties
assigned to the Continuum are bassd on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Gare are
established, as well as the required
duties and functions of the Cortinnum
of Care,

Establishing the Continuum of Gare.
In order to be sligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-hased
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where these organizations
are located within the geographic area

.served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents, '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair. or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include & member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Gontinuum’s
geographic area, HUD is requesting
comment on &ll of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important o
HUD; therefors, in communities where
ESG recipients and/or Continuums do
not feel tﬁis requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Gontinuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties,

Operating the Gontinuum of Care. The
interim rule provides that the
Continuum of Care must abide by

‘certain operational requirements, These

requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 8 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the nesds
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communtties,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the nesds of program participants and
affectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs,

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area, Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a ,
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the aree; a
“no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas,
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas,

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risis. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers shonld be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the nesds of -
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track” within the
assessment framework that is
spacifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resonrces
effectively and best meet the needs of all
families and individuals who need
assistance, Questions that HUD asks
commaenters to specifically address are:
What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence servige providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it}, how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating viclence, sexual
assault, and stalking, HUD invitos
general comments on the use ofa
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,

- sexual assault, or stalking who are

seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty sefp forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
gaographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be found in § 578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 680.
This duty is listed under section -
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning, The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to mest
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emexgency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.,

HUD has determined. that since the
Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Ceare plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim ruls, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
loast a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing &n
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application, This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in responge to a NOFA
published by HUD, :

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the goographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
compliance with § 578,107,

Wﬁether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collahorative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), ahd are
described below,

The duties of the UFA established in
§ 578,11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Care retains
all of its duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
ares, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart G)

Eligible applicants, Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant, A Continuum of
Care that is designating only one
applicant for funds must designate that

applicent to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or logal
government that has constituted itself as
an entity, HUD has not included &
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Cere, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum’s
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors; A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

Using the formula that will be
discussed below, HUD will first
determine a Gontinuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban gounty, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic ares,
excluding any counties applying for, or
receiving funds under the Rural '
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579, The
PPRN for each of these areas is based
upon the '"need formula’ under
§579,17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formila
used to establish grant amounts, The
need formula under § 579.17(a)(2) and
(8) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior io the publication of the
NOFA on its Web site,

To establish the amount on which the
nesd formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
sach fiscal year, On this amount, HUD
will use the following processto
establish an area’s, PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1874. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004: Third, the remaining funds madse
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not besn funded
unider the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that eac
Continuum will be required to deduct
from renewel projects Continnum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for cormment. HUD
specifically requests comment on the
method established in §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Gontinuum of Gare when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand,” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area,

Tﬁir(i HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:

(1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continutum; updates to
lensing, operating, and rental assistance
line ftems based on changes to FMR;
and the availability of any bonus
funding during the competition.

Application process, Bach fiscal year,
HUD will issue a NOFA, All
applications, including applications for
grant funds, and requests for :
designation as a UFA or HPG, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies, Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The .
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitied by the
funding application submission
deadline announced in the NOFA.,

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545), In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities,

Awarding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards,

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§678.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension,

The interim rule requires that site
contro] be established by each recipient .
receiving funds for acquisition,
rehabilitetion funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehablilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market, Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

xecuting grant agreements, If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs end UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD,
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim servige
providers have within the Continuum of
Care,

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not bscome homeless
becausse funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
projact to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homseless pérsons do not lose their
hausing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Gare program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the reciplent falls to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacoeptable or shows noncompliance
with the requirements of the grant and
this part, Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides en exception, The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agresments that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
pr?gect.

ppeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
goographie area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act,
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitied
with both applications will not be
funded), To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD's announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 46 days after
the date of receipt of an appeal, HUD
will meke a decision.

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
congidered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s progess, An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continuum’s applicant(s).

Section 422(gﬁ1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§678.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD’s announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.

Program Components und Eligible Costs
(Subpart D}

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
congistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this componsnt in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§678.37(a), The sligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
component is community-based housing
withoul a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (1.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families,

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are In the Emergency Solutions
Grants program. Program partcipants
receiving rapid rehousing under this

. part may receive any of the supportive
services set forth in §578.53 during
their participation in the program, The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment, While
HUD’s experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD’s determination to
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, K

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Gare
funds may be used only for the

¢
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD,
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as seot forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homeless,

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (¢}, HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Gare and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the tOtiH funds
made available” to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renswal
demand. This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compste for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC'’s FPRN to establish the CoCs
maximum award amount, '

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (o). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing, Under this interim rule, grant
funds mey be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the Jease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leaging funds in a manner
consistent with the rental assistance
requirements established in §578.51;
tharefore, since the Continuum of Care
program authorizes hoth leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in § 578.51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of & partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include, These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.600 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, projeat-
based, or sponsor-bhased rental
assistance, This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homelsss persons,

. As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries, If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must.
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Dociimentation of reasonable belief of
further domestic violence, dating
violencs, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional ffom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemmails, text messages, social
media posts, and other communication,
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household,
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
recelving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
& 1move,

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit,

Supportive services, Grant funds may
be used to pay eligible costs of '
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violencs,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
agsistance end job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The detinition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violencs,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

. services funding category. Rather than

create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs, Indirect costs are
allowed as part of eligible program
costs, Programs using indirect cost
allocations must be gonsistent with
Office of Management and Budget
(OMB) Circulars A-87 and A-122, as
applicahls, OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indien Tribal Governments,” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Principles for Non-Profit
Organizations,”

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

High-Performing Communities (Subpart
E)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578,17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements, The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met, An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards, In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards, The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic ares, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelassness was decreased by at least
20 percent from the preceding year; and
(8) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowod
to spend funds in accordance with
§678.71. .

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d){4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting,
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the °

HMIS rule; therefore, the measurement
will be consistent between Continuums,
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPG status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has.
defined “communities that compose the
geographic atea” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area.
HUD has further degned “actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

"The interim rule provides thata
Continunm of Care that was an HPG in
the prior year and used Continuum
funds for activities described under
§ 678,71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selaction, HUD will selsct up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65,
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year.

Eligible activities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomseless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (Sul;part F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NQFA issued annually by HUD, '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match, The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government, The match
requirement in 24 CFR 84,23 and in 24
CFR 85,24 aplplies to administration
funds, as well as Continuum of Gare
planning costs and UFA’s financial
management costs, All match must be
spent on sligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

s
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in HPCs may use match on eligible
activities described under § 578,71,

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requiremsents in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Reciplents must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for ;
perticipation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that

rogram participants are placed in
gousing that is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examplos of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ’ :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For exampls, if a Continuum of Gare
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services, By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy,
All program participants must, however,
meet al] terms and conditions of
tenancy, including lease requirements.
If, as a result of & person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units whers the qualifying member of
the housshold has died, or has besn
incarcerated or institutionalized for
more than 80 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition. All racipients must ensure
that they have taken all reasonable steps
to minimize the displacement of:
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
maust begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.,

Limitation on use of funds. Recipients
of funds provided under this part musi
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned, It
is HUD'’s position that faith-based
organizations are able to compste for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
aftiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for example, 24 CFR
574,300(c), 24 CFR 582,115(c), and 24
CFR 583,150(b).)

HUDY's equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations,
Executive Order 13270 was amended by
Executive Order 135569 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that {s that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, or a
refusal to attend or participatein a
religious practice, The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religions
content such as worship, religions
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or logation from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance,
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religions” in
lieu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objscts to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonabls time after the
date of the objection, refer the
beneficiary to an alternative provider.
Executive Order 135659 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships

(Working Group) to review and evaluate i

existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on
uniform implementation following
receipt of the Working Group’s report,
On April 27, 2012, the Working Group
issued its report, recommending a
model et of regulations and guidance
for agencies to adopt.

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD’s existing faith-based
regulations, to ensure consistengy with
faith-based regulations of other federal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficlaries and to adopi terminology,
such as “explicitly religious” and “overt

1The reporl is available at: htip:/
wwiw,whilehouse.govisites/defauli/files/uploads/
finalfaithbasedworkinggroupreport, pdf,
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider,
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrscipients
dogument the referral to other providers
when beneficiaries may assert
objections to the original provider, For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013.

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
groject from previous programs, HUD

as established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit. ’

Termination of assistance, The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law, Recipients may resume
assistance to a participant whose
agsistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim ruls,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases, HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Gars,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578,93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.106(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act,

Section 578,93(b) explains when
recipients and subrecipients may -
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities, This “integration
mandate’’ requjres that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
sach recipient’s proposels to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not

- denied based on any membership in a

protected class; e.g.,, homeless veterans
with families must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section £78,93(b)(3) states that
housing may be limited to families with
children,
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing maks it
appropriate for the housing to be limited
to one sex,

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projiects providing
sober housing may sxclude persons.

HUD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
578.93(b)(6) states that if the housing is
assistod with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation,

Section 578.93(b)(7) provides
clarification to recipients of funds under
this part as to when a preject can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provids a detailed
explanation of the regulatory provision,
along with a few examples,

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who nieed the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons, However,

§ 578.93(b)(7) further states that while
the housing may offer sexvices for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they de
not have a particular disability, Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.

One clarifying example is as follows,
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or familjes
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided,
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability, For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied, '

Section 578,93(e) incorporates the
‘“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittence to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Specific request for comment, HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement,
In addition to comments about the
difficultises, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of

rant funds to serve persons defined as

omeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income.

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint '
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds,

Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Gontinuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds,

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homsless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documesntation of “‘at risk of
homelessness” and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011; Becauss the documentation
requirements pertaining to “‘at risk of
homelessnoess” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92,508) and other HUD
regulations,

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

45439

confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Gontinuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
baving more than one recipient.
Additionally, the interim rule provides

.contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, Thess
revisions draw from the requirements at
24 CFR 85,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
sveking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
sseking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

11 Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
683, respectively, will remain in the
Code of Federal Regulations for the time
being, When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations,

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference

. the Shelter Plus Care Program and the

Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 (Purpose and Applicahility),
paragraphs (d) and (e} of this section;

§ 5.608 (Definitions), specifically the
definition of “Responsible Entity;”
§6.617 (Self-Sufficlency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically § 58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2The Administrative Procedure Act (6 U.S.C.
Subchapter 11} (APA), which governs federal
rulernaking, provides in seclion 553(a) thal matters
involving a military or forelgn affairs function of the
United States or & matter relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unnecessary, or contrary to the public
interest.” (See 24 CFR 10.1,)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Gontinuum of Care
program.3 Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L, 112—
55, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1,693 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report sccompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim gnidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf, Rpt, at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issnance, firft, of a proposed rule, As

management or personnel or to public property,
loans, granis, benefils, or contracts are exempt from
the advance notice and public comment :
requiramenl of sections 563(b) and (o) of the APA,
In s regulations in 24 CFR 10,1, HUD has waived
the exemption for edvance notice and public
comment for matlers that relate io public proparty,
loans, grants, benefils, or coniracts, and has
commitled lo underteke notice and comment
rulemaking for these matters,

3 Although HUD's regulation in 24 CFR 10,1
provide thal HUD will involve public perticipation
in its rulemaking, this regulation also provides that
notice and public procedure will be omilted if HUD
determines In & particular case or class of cases thal
notice and public procedure are impracticable,
unnecessary, or conlrary to the public interest,
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Gompetition program, which
HUD has funded for more than 10 years,
Through the Gontinuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Gare program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 GFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

TFor the reasons stated above, HUD is
issuing this rule to take immediate
offect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order, Executive Order 13563 ,
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, sireamline,
expand, or repeal them in accordance
with what has been learned,” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reducs burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a “‘significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order),

As has been discussed in this
preambls, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD’s long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in Jaw the planning systemn
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Compstition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continunum of
Care NOFA at 73 FR 398450,
specifically page 39846), In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achisves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continunum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW,, Washington,
DG 20410-05600. Due to security
measures at the HUD Headquarters
building, please schodule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or

" hearing impairments may-acoess this

number via TTY by calling the Federal
Rslay Service at 800-877-8339.

Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.8.C,
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500,
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708-30556 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 19056 (2 U.8.C, 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on Stats, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S8.C. 601 ef seq.) generally requires an
agency lo conduct a regulatory ‘
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD’s solicitations to them

. on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefors, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entlties.

Notwithstanding HUD’s
determination that this rule will not
have & significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rale that will meet HUD's objectives as
described in this preamble,

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

REPORTING AND RECORDKEEPING BURDEN

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency mests the
consultation and funding requirements
of section 6 of the Executive Order. This

final rule does not have federalism

implications and does not impose
gubstantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB})
under the Paperwork Reduction Act of
1996 (44 U.8.C. 35601-3520). In
accordance with the Paperwork
Reduction Act, an agency may not -
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The burden of the information
collections in this interim rule is
estimated as follows;

) Response o
Number of Total annual | Burden hours | Total annual
Information collection respondents '(23\%”'2"0 responses | per response hours
. ge
§578.5(a) Establishing the GoC .. 450 1 450 8,0 3,600
§578.5(b) Establishing the Board ... 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoG Mestings ... . . 450 2 900 4.0 3,600
§5678.7(a)(2) Invitation for New Members vt ere e nes 450 1 450 1.0 450
§578.7(a)(4) Appolnt committess ....ermein “ 450 2 900 05| . 450
§57B.7(a)€5g GOVEINANES ChANBT .ivuriesirnerserrissssnonssisssnns 450 1 450 7.0 8,150
§678.7(a)(6) and (7) Monitor performance and evaluation 450 4 450 9,0 4,050
§578.7(a)(8) Centralized or coordinated assessment sys- . .

(=11 TR I IEN BRSSO RS R s bbes 450 1 450 8.0 3,600
§578.7(a)(9) Written slandards " 450 1 450 5.0 2,250
§578.7(b) Designate HMIS .. " 460 1 450 10.0 4,500
§578.9 ADDIICAHON 105 JUNAS woirrrvmermmrmerrern e 450 1 460 180.0 81,000
§578.11(c) Develop CoG plan ......vmicsemimminasminn, 450 1 450 9.0 4,050
§578.21(c) Satisfying condlllons ............... 8,000 1 8,000 4,0 32,000
§578.23 Execuling grant agreements .. 8,000 ] 8,000 1.0 8,000
§578.35(b) Appeal-—S010 ..., e 10 1 10 4.0 40
§5678.35(c) Appeal—denled or decreased funding . 15 1 16 1,0 18
§578.35(d) Appeal—competing CoC ... RPN , 10 1 10 5.0 50
§578,35(e) Appeal—Consolidated Plan certification . 5 i 5 2.0 10
§578,49(a)—Leacing exceptions ... . 5 1 5 1.6 7.5
§578.65 HPC Standards ..o 20 1 20 10.0 200
§578.75(a)(1) State and local req reme s—appropriate

8BIVICO PrOVISION weviecimiiinississiisnisemsrorsssnmres 7,000 1 7,000 0.5 3,500
§578.75(a)(1) State and local requlremems—houslng

[°]o]e 1 SRR Havrrenansneaens , 20 1 20 3.0 60
§578.76(b) Housing quallty slandards 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwWelling S1Ze ........ccvevoeerseccneemine 72,800 2 . 145,600 . 0,08 11,648
§678.75(c) Meals ....... st 70,720 1 70,720 0.5 35,360
§678,76(e) Ongoing assessment of supportive servlces 8,000 1 8,000 1.6 12,000
§578.75(f) Resldential SUPBIVISION ...uusersmsiriens e 6,600 ] 19,800 0,76 14,850
§678.76(g) Participation of. homeless lndlvlduals 11,600 -1 11,500 1.0 11,500
§5678,75(h) Supportive service agresments ............ 3,000 100 30,000 0.6 15,000
§678.77(a) Signed leasss/occupancy agreements . 104,000 2 208,000 1.0 208,000
§678.77(b) Calculating occupancy charges 1,840 200 368,000 0.75 276,000
§578,77(c) Caleulating rent ........cvureseses e 2,000 200 400,000 0.75 300,000
§578. 81§a) Use restriction ... e 20 1 20 0.6 10
§ 578.91(a) Termination of assistance 400 1 400 4.00 1,600
§678.91(b) Due process for termination of assistance 4,500 1 4,500 3.0 13,500
§ 678.85(d)—Confllol-of-Interest exceptions ..... 10 1 10 3.0 30
§578.103(a)(3) Dacumenting homelessness ... . 300,000 1 300,000 0.26 75,000
§578.103(a)(4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.256 2,500
§578.103(a)(5) Documenting imminent threat of hann ....... 200 1 200 0.5 100
§ 578.103(a)(7) Dosumenting program parlicipant records 350,000 <] 2,100,000 0.25 525,000
§578.103(a)(7) Documenting case management ... 8,000 12 96,000 1.0 96,000
§578.103(a)(13) Documenting faith-based actlvities . aon 8,000 1 8,000 1.0 8,000
§678.103(b) Confidentlality procedures ...... e v 11,500 1 11,500 1.0 11,500
§678.105(a) Grant/project changes—UFAS ....ccviniinsinn. 20 2 40 2,0 80
§578.105(b) Grant/project changes——mulllpla project appli-

cants ... . e e e [POPRR 800 1 800 2.0 1,600

Total i, e e [T RN w | e [EUTRT sosnnne | oo 1,921,710.5
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In accordance with 5 CFR
1320.,8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to;

(1) Evaluate whether the proposed
collection of information is necessary

-for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD’s
estimate of the burden of the proposed
collection of information;

(3) Enhance the quality, utilily, and
clarity of the information to be
collected; and

{4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of dppropriate automated collection
techniques or other forms of information
technology; e.g.,, permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the
proposal by name and docket number
(FR-5476-1-01) and be sent to; HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax: (202) 395—
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Strest SW,,
Room 7233, Washington, DC 20410—
7000,

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations,gov. HUD
strongly encourages commenters to
submit comments electronically,
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immaediately
available to the public. Comments
submitted electronically through the
http://www.regulations,gov Web site can
be viewsd by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,
578,1 Purpose and scope.
578,3 Definitions.

Subpari B—Establishing and Operating a
Continuum of Care

578,56 Establishing the Gontinuum of Care,

5787 Responsibilities of the Continuum of

Care,
678.9 Preparing an application for funds,
§78.11 Unified Funding Agency.
678,13 Remedial action,

Subpart C—Application and Grant Award
Process

578,16 Eligible applicants,

578,17 Overview of application and grant
award process.

578,19 Application process.

578.21 Awarding funds.

578.23 Executing grant agreements.

578,26 Site control,

578,27 Consolidated plan,

§78.29 Subsidy layering.

578.31 Environmental review.

678,33 Renewals,

578,35 Appeal.

Subpart D—Progrém Components and
Eligible Costs .

578,37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activities,

578,41 Unified Funding Agency costs.

578.43 Acquisition,

576.45 Rehabilitation.

578,47 New construction.

578.49 Leasing,

578,561 Rental assislance,

578,68 Supportive services.

578,55 Operating costs. )

578,67 Homeless Management Information
System.

578,59 Project administrative costs.

578,61 Relocation costs.

578.83 Indirect costs,

Subparl E—HIgh-Performing Communities

578,65 Standards.

578.67 Publication of application.
578,69 Cooperation among enlities,
578,71 HPC-eligiblo activities,

Subpart F—Program Requirements

578,73 Matohing requirements,

578,76 General operations,

578.77 Calculating occupancy charges and
Tent,

578,79 Limitation on transitional housing,

578,81 Term of commitment, repayment of
grants, and prevenlion of undue bensefits,

578.83 Displacement, elocation, and
.acquisition,

578,85 Timeliness standards,
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578,87 . Limitation on use of funds.

578,80 Limilation on use of grant funds to
serve persons defined as homeless under
other federal laws,

578.91 Terminetion of assistance to
program participants, .

578.93 Fair Housing and Equal
Opportunity.

578,96 Conflicts of interest,

578,97 Program income,

5768.99 Applicability of other federal
requirements,

Subpart G—Grant Administration

578,101 Technical assistance.

578,103 Recordkesping requirements.

578,105 Grant and project changes.

578,107 Sanctions.

578.109 Closeout,

Authority; 42 U,S.C, 11371 el seq., 42

U.S.C. 3535(d).

Subpart A;General Provisions

§578.,1 Purpose and scope.

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.G, 11381~11389),

{b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; :

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

{4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. '

§578.3 Definitlons.

Asused in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.8.C. 11371 ot seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed, It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended}, less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities),

Applicant means an eligible applicant
that has heen designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum,
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At risk of homelessness. (1) An
individual or family who:

(1) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

(i1) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;

and :

(i) Meets ons of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
because of sconomic hardship;

{C) Has been notified in writing that
their right to oceupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficlency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S, Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care {(such as a
health-care facility, a mental heaith
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless’ under this
section, but qualifies as "homeless”
under section 387(3) of the Runaway
and Homsless Youth Act (42 U,5.C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.8.C, 14043e-
2(8)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S,C.
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless'’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C, 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by indlviduals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Ghronically homeless. (1) An
individual who:

(i) 1s homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(i1} Has been home%ess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(iii) Can be diagnosed with one or

_more of the following conditions:
substance use disorder, serlous mental
illness, developmental disability (as
defined in section 102 of the
Developmenital Disabilities Assistance

- Bill of Rights Act of 2000 (42 U.S.C.

15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Gare to
apply for a grant for Gontinuum of Care
planning funds under this part on behalf
of the Continuum, :

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

'
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C,
15002):

(1) A severe, chronic disability of an
individual that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i1) Is manifested before the individual
attains age 22;

(iii) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity;

(A) Self-care;

(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic serviges,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)() through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting thess criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government,

Emergency shelter is defined in 24
CFR part 576. ,

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means: ‘

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning;

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less end who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(1) No subsequent residence has been
identified; and

(ii1) The individual or family lacks the
resources or support networks, ..,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.8.C. 5732a),
section 637 of the Head Start Act (42
U.S.G. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.8.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C, 1786(b)), or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(ii1) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

8v¥ Can be expscted to continue in
such status for an extended period of
time bacause of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence. or
childhood abuse (including neglect); the
presencs of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

{4) Any individual or family wha:

(i) Is fleeing, or is attempting to flee,
domestic violence, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has sither taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(ii) Has no other residence; and

(iii) Lacks the resources or support
natworks, e.g., family, friends, and faith-
based ‘or other social networks, to obtain
other permanent housing,

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,

HMIS Lead means the entity
designated by the Continunm of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means

an organization;

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; ,

{2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance. ‘

A private nonprofit organization does
not include governmental organizations,
such ag public housing agencies,

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Profect means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a graut agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental iliness who
camse from the streets and have been |
unwilling or unable to participate in l
supportive services;

(2) Provides 24-hour residence for
gligible persons for an unspecified
period;

{3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents,

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program’ participants haye
signed a lease or occupancy agreemsnt,
the purposs of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity o carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant,

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care.

(8) The Continuum of Care.
Representatives from relevant
organizations within a geographic area

shall establish a Continuum of Care for

the geographic area to carry out the
duties of this part, Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizationsg that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§ 578.95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homsless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section,

§578,7 Responsibilities of the Continuum
of Care,

(a) Operate the Continuum of Care,
The Continuum of Care must:

(1) Hold mestings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Gare. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; )

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
nseded to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
astablished by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include:

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

ii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

(v) Policies and proce(fures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 GFR 576.400(e)(3)(vi),
(e)(3)(vii), (e)(3)(vill), and (e)(3)(ix).

{b) Designating and operating an
HMIS, The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic ares;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS,

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

{5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD,

(¢} Continuum of Care planning. The
Continunm must develop a plan that
includes: ‘

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following:

(i) Outreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area that meets the following
requirements:

%i) Homeless persons who are living in
a place not designed or ordinarily used
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons,

(ii) Persons living in emergency
shelters and transitional housing
projects must he counted as sheltered
homeless persons,

(iii) Other requirements established
by HUD by Notice.

(38) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
aren;

(6) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§678.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578,19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the

eographic area;

(1) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(i1) If only one application will be
submitted, that applicant will be the

collaborative applicant and will collect .

and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continnum of Care planning activities;
(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. .

§578.11 Unlfied Funding Agency,

(a) Bacorning a Unified Funding
Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum te
apply to HUD to be designated as the
UFA for the Continunm,

(b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designatea
collaborative applicant a UFA!

(1) The Continuum of Care it
represents meets the requirements in
§5678.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
85,20 (for States);

(8) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA, '

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for al}
of the projects within the geographic
area and enter into a grant agreament
with HUD for the entire geographic area,

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, ,

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars,

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§5678,13 Remedlal actlon.

(a) If HUD finds that the Continuum
of Care for a geographic area doss not
mest the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area,

{b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants,

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for

rants.

(b) Designation by the Continuum of
Care, Eligible applicant(s} must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant, If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicent to be the collaborative
applicant,

c) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds,

§578,17 Overview of application and grant
award process,

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties,

(2) HUD will apply the formula used
to determine PPRN sstablished in
paragraph (&)(3) of this section, to the
amount of funds being made available
under the NOFA., That amount is
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

i1) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to i
geographic areas for activities that have i
proven to be effective in reducing :
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
get in the NOFA; and

(111) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs. ,

(3) PPRN is calculated on the amount
determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insulat areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

1) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

{1ii) The amount remaining after the
allocation under paragraphs {a)(1) and
(2) of this section will be allocated,
using the CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico,

{4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
thet year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,

-and rental assistance for permanent
housing, HUD will reducs,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

{b) Galeulating a Continuum of Gare’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) BEstablishing renewal demand.,
Next, HUD will determine the renewal
demand within the Gontinuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

() Establishing FPRN, The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

{4) Establishing the maximum award
amount, The maximum award amount
for the Gontinuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental agsistance line items based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will {ssue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance. .

§578.21 Awarding funds,

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act,

(b} Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Gonditions must be
satisfied before HUD will execute a
grant agreement with the applicant.

(c) Satisfying conditions, HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA, Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient,

§678.23 Executing grant agreements.

{a) Deadline, No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement,

(b) Grant agreements. (1) Multiple
applicants for one Continuum, If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
sach designated applicant for which an
award is announced,

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Cere planning, and UFA costs, if any,
These two grants will cover the entire
geographic area, A default by the
recipient under one of those grant
agreements will also be a default under

" the other,

(8) Unified Funding Agencies, If a
Continuum is'a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Cars
planning and UFA costs, if any. These
two grants will cover the entire .
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.

(¢) Required agreements, Recipients
will be required to sign a grant
agresment in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
678; .
(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4} To require certification from all
subrecipients that:

LY
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i1) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

_ (ii1) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; )

gv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensuro that all financial
transactions are conducted, and records
maintained in sccordance with
generally accepted accounting .
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
goordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that system instead;

(10} To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in § 578.7(a)(8);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
re%uirements under 24 CFR part 578;
an

{12) To comply with such other terms
and conditions as HUD may establish by
NOFA.,

§578.26 Site control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient,

{b) Evidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

{¢) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.S,C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site,

(1) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner,

{i1) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the tEroject is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or Initial service provision,
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolldated plan.

(a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 678.35.

(c) Tiniing of consolidated plan
certification submissions, The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.,

§678.29 Subsidy tayering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urhan
Development Reform Act of 1989 (42
U.8.C. 3545) and 24 CFRpart 4, subpari
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmental review,

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and thelr contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property,

§678.33 Renewals. "

(a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (ths
Supportive Housing Program and the
Shelter Plus Care program), may be
renewsed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period, To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of

- this part, and must submit the request
within the time frame established by
HUD.

{b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
hased rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for;

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(if) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding pericd
adjusted in proportion to changes in the
FMR for the geographic area; and

(1ii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be sligible for a new grant under the -
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identifled in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is & demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable befors August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Gare
program, or 24 CFR 583,325, if the
project received funding under thé
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

() Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the compstition and was part
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Caro program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition, HUD may terminats the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal,

() In general. Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants, (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD, .

{2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, )

3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice,

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision, HUD will notify the solo
applicant and the Continuum of its )
decision within 60 days of receipt of the
Continuum’s responss.

(6) Funding, If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take romedial
steps to ensure reasonable participation
in the futurs, HUD may also reduce the
award to the Continuum’s applicant(s).

{¢) Denied or decreased funding, (1)
Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial
or decrease,
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(8) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds.

(d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notics,
within 46 days of the date of HUD's
announcement of the award,

(3) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial, :

(e) Gonsolidated plan certification, (1)
In general, An epplicant may appsal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91,5600(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan,

(8) Jurisdiction response, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit & written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the

appeal,

&) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction’s

response. As part of its review, HUD
wil}il consider: . :

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate.

(ii) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inguiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs ‘ '

§578.37 Program components and uses of
asslstance.

{a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §678.,39 through § 678.63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention,
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 678.87(c). The eligible
program components are:

(1) Permanent housing (PH),
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistancs,
operating costs, and supportive services,
PH includes:

(1) Permanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability,
Supportive services designed to mest
the needs of the program participants
must be made available to the program
participants,

(i1) Rapid rehousing. Continuum of
Care funds may provide supportive
serviges, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
pussible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medjum-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§678.51()(1)() and (ii); (a){2); {c) and
(f) through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
perticipant must pay,

(B) May set a maximum amount or
percentage of rental assistence that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
agsistance, and/or a maximum number
of times that a program participant may
receive rental assistance, The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephons) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops. ‘

(E) Must re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, Tho
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
household composition) that affect the
program participant’s need for _
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt

ppacte
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from this requirement if the Violence
Against Women Act of 1994 (42 U,S.C,
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
familiss to PH within 24 months of
entering TH. Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes strest
outreach,

(4) HMIS, Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,106 and 24 CFR 576,106, that are
necessary to prevent an individual or
family from becoming homeless.

(b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: :

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

() Bring existing housing and
facilities into compliance with State and
locel government health and safety
standards, as described in §578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

&g Provide supportive services for
residents of supportive housing or for
homasless persons not residing in
supportive housing;

&5 Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

{7) Establish and operate an HMIS or
comparable datebase; and

(8) Establish and carry out & ,
Continuum of Care planning process
and operate a Continuum of Care,

{c) Muliiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and insligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
actlvities,

* {a) In general. Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (3) Participating in the consolidated
plan(s) for the geographic area(s).

{b) Continuum of Care planning
activilies. Eligible planning costs
include the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and

"homeless and formerly homsless

individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing & Continuum of Care
system;

(4) Evaluating the outcornes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(B} Participating in the consolidated
plan{(s) of the jurisdiction(s) in the
geographic area; and

{6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membexship,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD,

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are eligible, ‘

§578.41 Unified Funding Agency costs.

(a) In general, UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.

(b) UFA costs, UFA costs includs
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program,

(c) Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§6768.43 Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subraciplent for use in the provision of
housing or supportive services for
homeless persons,

§578.45 Rehabilitation.

(8) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eligible costs, Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property,
§578.47 New construction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing.
(2) If grant funds are used for new

* construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

) Ineligible costs. Grant fands may
not be used for new construction on
leased property,

§678.49 Leasing.

(a) Use. (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the parinership owns the
structure, unless HUD authorized an
exception for good cause.

(2) Any request for an exception must
fnclude the following: '

(1) A description o%how lsasing these
structures is in the best interest of the
program;

(11) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the Jandlord and tenant.

{b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or.part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space,

(2) Leasing individual units, When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not excesd HUD-
determined fair market rents,

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost,

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy ugreements and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a),

(6) Calculation of occupancy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in §678.77,

(7) Program income. Occupancy
charges and ront collected from program
participants are program income and
may be used as provided under :
§578.97,

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
uged to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§678.51 Rental assistance.

(a) Use, (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
recsiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

‘(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a){(9) and this section.

(i) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency,

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

(1) Up to 6 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area,

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating viclence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third parly, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
goographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, .

(e} Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move, Up to 15 years
of rental assistance may be awarded in
one competition, :

{f) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit

" if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of sach unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(k) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental agsistance over the
grant perfod, An applicant’s request for
rental assistance in sach grant is an
estimate of the amount needed for rental
assistance, Recipients will make draws
from the grant funds to pay the actunal
costs of rental assistance for program

participants,

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental
assistance awarded may be spent in any
year of a 5-year grant term; or

(i) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period,

(3) A recipient must serve at least as
many program partic{pants as shown in
its application for agsistancs,

(4} If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to

pag a portion of the rent, recipients or
‘subr

ecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies, If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person, No
additional assistance will be paid until
the unit is occupied by another eligible.
person, Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies,

() Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

(k) Resident rent, Rent must be
calculated as provided in §578.77,
Rents collected from program
participants are program income and
may be used as provided under
§578,97. ' _

(1) Leases. (1) Initial lease, For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agresment for a
term of at least one year, which is
terminable for cause, The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party,

(2) Inttial lease for transitional
housing. Program participants in -
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to o
maximum term of 24 months;

§578.63 Supportive services,

(a) In general. Grant funds may be
used to pay the sligible costs of
supportive services that address the
special needs of the program
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participants. If the supportive services
are provided in a supportive service
facility not contained in a liousing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenancs, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service,

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, ‘

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.

(b) Duration, (1) For a trangitional
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after Jeaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once
per month as set forth in
§578,37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.

{c) Special populations. All eligible
costs are sligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestia violence, dating
violence, sexual assault, or stalking.

(d) Imeligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Cere program funds, Staff
training and the costs of obtaining
professional licenses or certificdtions
needed to provide supportive services
are not eligible costs,

(o) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578.53(a)(2) ave eligible
costs.

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:

{1) Counseling;

(ii) Developing, securing, and
coordinating services;

(ii1) Using the centralized or
coordinated assessment system as
required under §578.23(c)(9).

?iv) Obtaining federal, State, and local
benefits;

{v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability, '

(4) Ghild care, The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible, .

(i) The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be '
eligible,

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible,

(i) Services include instruction or
{raining in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED), ‘

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources,

{6) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(i) Learning skills include those skills
that can bse used to secure and retain a
job, including the acquisition of
vocational licenses and/or cortificates,

(i) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources,

(7} Food. The cost of providing meals
or graceries to program participants is
eligible, ‘

8) Housing search and counseling
serviges. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(1) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants; »

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the faes charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s
ability to obtain and retain housing,

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding ‘
criminal warrants,

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counssling,

(ii1) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees, Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees’ salaries and
other costs necessary to perform the
services.

{iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

" (11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health
problems and the development of a
treatment plan; .

(ii) Assisting individuals to
understand their health needs;

(i1i) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

{iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication; :

(vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care,

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

(61) Eligible costs include the outreach
worker's transportation cosis and a cell
phone to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
Eublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care. ,

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible, .

(15) Transportation. Eligible costs are;

{i) The costs of program participant’s
travel on public transportation or in a
vehiclé provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

(ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1if) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff-
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi) If public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
neoding car repairs or maintenance
required to operate a personal vehicle,
subject to the following;

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotss prices for new and
used automobiles and other vehicles of
all makes, models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

{C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistanae with car repairs or
maintenance,

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this sectior is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

(i) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.56 Operating costs,

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units,

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2} roperty taxes and insurance;

(8) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the ussful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

or area is paid for with grant funds;

(5) Elsctricity, gas, and water;

(8) Furniture; and .

(7) Equipment,

(c) Ineligible costs. Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.67 Homeless Management
Informatlon System,

(a) Eligible costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS -
designated by the Continuum of Care,
including the costs of:

(i) Purchasing or leasing computer
hardware;

(1i) Purchasing software or software
licenses;

(ii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

{v) Leasing office space; »

{vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operatse
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including: ‘

{A) Completing date entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

{E) Training staff on using the HMIS;

d

an

(F) Implementing and complying with
HMIS requirements;

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act; .
(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. i

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: '

(i) Hosting and maintaining HMIS
software or date;

(1) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, customizing, and
enhancing the HMIS; ‘

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
softwara systems;

(v) Administering the system;

{vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum_
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements,

§578.59 Project administrative costs,

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of eny grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 throngh § 578,57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include: ‘

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation, These costs
include, but ars not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the reciplent’s staff, the staff of
subrecipients, or other staff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments, The recipient may use
only one of these methods for vach
fiscal year grant, Program -
administration assignments include the
following;

{(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

{C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Goordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section.,

(i) Travel costs incurred for
monitoring of subrecipients;

(iii) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurancs, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Cere
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review, Costs of
carrying out the environmental review
responsibilities under § 578,31,

) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients. -

(2) Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§578.61 Relocation costs,

(a) In general. Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible,

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.,83. .

§578.63 Indirect costs,

(a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicable,

(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578,569 must be added to the
direct costs charged for that activity
when determining the total costs subject
{o the expenditure limits,

Subpart E—High-Performing
Communities

§578.65 Standards.

(a) In general. The collaborative
applicant for a Continunm may apply to
HUD to have the Continuum be
designated & high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum;

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care mesets the standards
for HPCs.

(o) Standards for qualifying as an

"HPC, To qualify as an HPC, a

Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(1i) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

{iii) HMIS coverage, The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requirements.

lEiv) Serving families and youth, With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:

{A) 95 percent of those families and

" youth did not become homeless again

within a 2-year period following
termination of assistance; or

{B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
mests both of the following standards:

(i) Community action, All the
metropolitan cities and counties within
the Conlinuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(i1) Henewing HPG status, If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§578.67 Publication of application,

HUD will publish the application to
be designated an HPC through the HUD
Waebh site, for public comment as to
whether the Continuum seeking
designation as an HPG maeets the
standards for being one,

§678.69 Cooperation among entities.

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-eligible activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply,

Subpart F—Program Requirements

§578.73 Matching requirements,

(a) In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§678.71.

(b) Cash sources, A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program,

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant fuinds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71. .

(2) The requirements of 24 CFR 84,23
and 86.24 apply. '

() Before grant execution, services to
be provided by a third party must be
documented by e memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization. If the recipient or
subrecipient does not have employees
gerforming similar work, the rates must

e consistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the torm of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the sarvice hours
provided.

§578.76 Genera) operations.

{a) State and Iocal requirements, (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must mest State or local building
codes, and in the absence of State or
local building codes, the International
Residenitial Code or International
Building Cods (as applicable to the type

of structure) of the International Code
Council,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQQS) under 24 CFR 982,401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupie(i by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint’
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply,
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apply. :

p@l)yBefore any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected,

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continueto meet HQS,

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services, ‘

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(8) Ongoing assessment of supportive
services, To the extent practicable, each

ATTACHMENT ieeve s
PAGE..2 1. oF .. X1.... PAGES




45458

Federal Register/Vol, 77, No. 147/ Tuesday, July 31, 2012/Rules and Regulations

project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such serviges, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision. Bec

recipient and subrecipient of assistance .

under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throvghout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

() Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or agsistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

h) Supportive service agreement,
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,

~ which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
pro Tam,
(i% Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member, For permanent supportive
housing projects surviving, members of
any household who were living in & unit
assisted under this part at the time of
the qualifying member’s death, long-
term incerceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member’s

“death, long-term incarceration, or long-

term institutionalization.

§578.77 Calculating ocoupancy charges
and rent.

(a) Occupancy agresments and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
{or subleases) with program participants
residing in housing, .

(b) Calculation of occupancy charges,
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
ogoupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4§Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 6.611(a). Recipients
and subrecipients must examine a
program participant’s income initially,

+ and if there is a change in family

composition (e.g., birth of a child) or a
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
according dy L

() Resident rent. (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.8. Housing Act of 1937 (42
U.8.C. 1437a(a)(1)). .

{ii) Income of program participants
must be calculated in accordance with
24 CFR 5,609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment.

§578.,79 Limitatlon on transitional
housing. ‘

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§578.81 Term of commitment, repayment
of grants, and preveniion of undue benefits,
(a) In general. All recipients and

subrecipients receiving grant funds for
acqujsition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 16
years from the date of initial ocoupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Govenants

before receiving payment of grant funds.

(b) Genversion, Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
stracture may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must bé in
writing, and must include an ‘
oxplanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive-
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
serviges in the Continuum of Care’s
geographic area.

((5 Repayment of grant funds, If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits,
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition. '

(e) Exception, A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that meet the requirements of
this part;

(3} Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 19886; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individﬁals and families at risk of
homelessness,

§576.83 Displacement, relocation, and
acquisition,

(a) Minimizing displacement.
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. ““Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Gare funds
received or anticipated in any phase of
an undertaking, ’ .

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible-to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S,C, 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, sefe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in § 578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c){2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this parsgraph must be provided;

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection. with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(i) Appropriate advisory services,
including reasonable advance written
notice of: '

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(1) of this section, '

(c) Relocation assistance for displaced
persons, (1) In general. A displaced
person (defined in paragraph (¢)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act, Whenever possible,
minority persons must bs given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means, This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.205(c)(2)(1i)(D).

(2) Displaced person. {i) For the
purposes of paragraph (c) of this section,
the term “displaced person’ means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B) After the owner (or person in
control of the site} issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(]5) By a tenant of a huilding that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agresment
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or

(fi) For the purposes of paragraph (c)
of this section, the term “‘displaced
person” means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permenently, as a direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by a program
garticipant occupying transitional

ousing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

{A) The program participant moves
after execution of the agresment
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease {or occupancy agreement, as
applicable) consistent with Continuum
of Care prograim requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
gligible to return to the building or
complex upoen project completion; or

(SfOther conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations ocours:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(3) Other conditions of the move are
not reasonable,

(1ii) Notwithstanding the provisions of
paragraph (c)(2)(i) or (i1) of this section,
a person does not qualify as a
“displaced person” if: :

(A) The person has been svicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see §6578.91); and
the recipient or subrecipient determines
that the eviction was not underteken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agresment and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

{C) The person is ineligible under 49
CFR 24,2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipiont may request, at any
time, HUD’s determination of whether a
displacement is or would be covered
under this section.

() Initiation of negotiations. For
purposes of determining the formula for
compuling replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
becomae effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed -
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements, Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Gare funds in any part of
the project costs,

(e) Appeals. A person who disagrees
with the recipient’s {or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient {see 49 CFR 24.10). A low-
incoms person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards,

(a) In general. Recipients must initiate
approved activities and projects
promptly.

(b) Construction activities. Recipients
of funds for rehabilitation or new

- construction must meet the following

standards:

(1) Construction activities must begin
within 8 months of the later of signing -
of the grant agreement or of signing &an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement.

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

() Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvabls request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
oligible activities commence.

§578,87 Limitation on use of funds,

(a) Maintenance of effort. No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for uss,
to assist homeless persons,

(b) Faith-based activities, (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Gare program shall
discriminate against an organization on
the basis of the organization's religious
character or affiliation, Recipients and
. subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(i) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficlaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. ,

(2) Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Gare funds that engage
in explicitly religious activities,
including activities that invelve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services ontside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character,
Such organization will retain its :
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law,
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governancs,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing docurnents,

(4) Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internst, or similar means, the referral
must be to an altérnate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578,103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements, '

(5) Structures, Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements appliceble to the

, Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Gontinuum of Care
program-funded improvements, _
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85), - g
(6) Supplemental funds, If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them, However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may niot be
combined:

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

(5) Rental assistance and operating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§678,89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons is an
equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, '

(b) Limit, No more then 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.

(c) Exception, The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§578.91 ‘Termination of assistance to
program participants,

(a) Termination of assistance, The
reclpient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of;

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who mads or approved the termination
decision; and

(4) Prompt writien notice of the final
decision to the program participant.

{c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
Opportunity, ‘

{a) Nondiscrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 6.,105(a} are applicable,

(b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
particular homelsss subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Cere for the
geographic area and mests one of the
following: .

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5,105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families),

(3) The housing may be limited to
families with children,

(4) 1f the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may sxclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises, :

{8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the spetialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-lo-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

{c) Affirmatively furthering fair
housing. A recipient must implement its

~ programs in a manner that affirmatively

furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

{8) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. .

(d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8}, and Titles Il and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

{e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578,95 Conflicts of interest,

{a) Procurement. For the procuremsant
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
organizations),

%b) Continuum of Care board
members, No Continuum of Care hoard
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefjts to the organization
that the'member represents,

{c) Organizational conflict, An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
or%anizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena -
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578,49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts. For all other
transactions and activities, the following
restrictions apply:

(1) No coveredy person, meaning a
person who is an employes, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or shie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(i1) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section,

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation;

{A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has besen disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies.

ii) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
{c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subreciplent’s project,
taking into account the cumulative
effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open compstitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in
paragraph (c}(1) of this section;

(E ether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) Wgethar the person affected is a
member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(G) Any other relevant considerations.

§678.97 Program income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use, Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income mg%r be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges,
Rents and occupancy charges collected
from program participants are program
income, In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in parl, to assist
the residents from whom they are
collected to move to permanent
housing.

§578.99 Applicabllity of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review. Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in § 578,31,

{b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision ofa
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 8003 of the
Sotiid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 GFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
sxceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and

ATTACHMENT vt

paGE.. %2 . oF .. 1. pAGE

g =M o rn ey ey



45464 Federal Register/Vol.

77, No. 147/ Tuesday, July 31, 2012/Rules and Regulations

(8) Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines,

(¢) Transpurency Act Reporting,
Section 872 of the Duncdn Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget {OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awerds in the Federal
Government Web site www.fsrs.gov or
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 {75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1982 (16 U,S.C: 8501 et seq.) may
apply to proposals under this part,
depending on the assistance requested,

&) Applicability of OMB Circulars,
The requirements of 24 CFR part 86—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governmsnts (OMB
Circular A-87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provi};ions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and ,
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Pringciples for Non-Profit
Organizations (OMB Circular A~122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-48486), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.8.C, 4851—4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, ], K, M, and R
apply to activities under this program.

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A-
1383, *'Audits of States, Lotal
Governments, and Non-profit
Organizations.”

(%) Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§678.101 Technica! assistance.

{a) Purpose. The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined. Technical assistance
means the transfer of skills end
knowledge to entities that may need, but
do not possess, such skills and
knowledge, The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, ]

(d) Awards, From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance,
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578,103 Recordkeeping requirements.
(a) In general, The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients ere meeting the
requirements of this part, including:
.{1) Continuum of Care records, Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Care:

{i) Evidence that the Board selected by
the Continuum of Care mests the
requirements of § 5678,6(b);

if) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

{1ii) Evidence that the Continuum has
prepared the application for funds as set
forth.in § 578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in § 678,105,
must keep evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved. _

3) Homeless status, Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR 576.500(c).

{5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violencs, dating violence, sexual
assault, or stalking under § 578.61(c)(3),
each recipiont or subrecipient of
assistance under this part must retain:

(i} Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file, This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household,

{ti) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpstrator of the violence., This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
Erovider, pastoral counselor, mental

ealth provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the

violence occurred or the head of

" household.

(6) Annual income, For each program
participant who receives housing
assistance where rent or an occupanay
charge is paid by the program
participant, the recipient or subrecipient
must kesp the following decumentation
of annual income;

{1) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(i1) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evalunation;

- (iif) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
{6.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

(7) Program participant records, In
addition to evidence of “homeless”
status or “‘at-risk-of-homslessness”
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document;

(i? The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more then a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(i1) Where applicable, compliance
with the termination of assistance
requirement in § 578.91.

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, .

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578,73, ‘The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest. The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 678.95{(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
raquirements in § 678,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12} Homeless participation, The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-based activities, The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §6578.87(b).

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

" (15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

(ii) Tge recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.

(iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17) Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD.

(b) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identifying information of any
individuel or family whe applies for -
and/or receives Continuum of Care
agsistance will be kept secure and-
confidential; :

(2) The address or location of any
family violence project assisted with
Gontinuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy poliey of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 yoars or the period specified below,
Copies made by microfilming,

hotocopying, or similar methods may
ge substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless famnily or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the progrem participant
was served; and )

(2) Where Continuum of Gare funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants. v

(d) Access to records. (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpis, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained, .

(2) Public rights, The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding b years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requiréments in this part,

?e] Reports, In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD, Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578:81(e).

§578,105 QGrant and project changes.

{a) For Unified Funding Agencies and
Continuums having only one recipient,
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant,

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations

_ is contingent on the change being

necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

{b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved sligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served. ,

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

{c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records.

§578,107 Sanctions,

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient, In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS, Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from

‘
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If%-IUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation .
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
aligible activities in accordance with all
program requirements,

(3) If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with.
program requirements, HUD may take
one or more of the remedjal actions or
sanctions specified in paragraph (b) of
this section,

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its,
adverse effects or consequeﬁces; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submil and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:

1) Preparing and following a scheduls
of actions for carrying out activities and

projects affected by the noncompliance,

including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and folfowing a
management plan that assigns
responsibilities for carrying out the
remedial actions;

{iii) Canceling or revising activities or
projects likely to be affocted by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects 1o other
eligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
Pprojects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vil) Making matching contributions
before or as draws are made from the
recipient’s grant,

(2) HUD may change the method of
payment to a reimbursement basis,

8) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

(56) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition & future grant.

(9) HUD may take other remedies that
are legally available.

(c) Recipient sanctions. If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section.

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 aro not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; '

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

{6) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and :

(8) The grant agreement may set forth
in detail other circumstances under
which funds may he deobligated and
other sanctions may be imposed.

§578.109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requiremsnts
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term,

(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a clossout agresment. The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeont
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

(4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program incomse
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(ii1) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

{5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of orin
addition to the obligations in paragraphs
(¢)(1) through (4) of this section,

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Planning
and Development (Acting).

{FR Doc. 2012~17646 Filed 7-30-12; 8:45 am]
BILLING CODE 4210-67-P
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Offlce of the Secretary, HUD

yespeot to date, information or re-

port(s) required under pubpart B of this

part (but that are not reguired by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) or (f)
of the Freddie Mac Aot), the Secratary
may purshe any oivil or administrative
remedies or penalties against the GSH
. that may he avallable to the Seoretary.
The Beoretary ghall pursue such rem-
edies under applicable Iaw.

(3) Procedures, The Becretary shall’

comply with the prooedures sefi forth in
subpart & of this part in oconmeotion
with any enforcement antion that he or
she may initiate against s GSH under
paragraph () of this seotion,

[80 PR 63643, Nov: 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Beo.

84,1 Purpose,

84,2 Definitions,

84,8 Bifeot on pther issuanoss,
. 84.4 Deviations,

84.6 Bubawards,

subpait B—Pre-Award Requirements

84,10 ‘Purpose.
84,11 Pre-award polioies,
84,12 Torins for applying for Federal assist~

anoe.

84,13 Debarment and suspension; Druog-Free
Workplacs, .

84,14 ‘Spsolel award conditions,

84.16 Metric system of measurement,

B4,16 Respuvoe Oonservation and Recovery

Aot,
84,17 OCertifioations and representations,

Subpart C—Posl-Award Requirements

TINANOIAL AND PROGRAM MANAGEMENT

84,20 Purpose of financial and program men-
agement,

84,21 Standards for finenoirl mansgement
systems,

84,22 Payment,

84,23 Oost sharing or matohing,

84,24 Program income,

84,26 Revision of budget and program plans,

84,28 Non-Federal andits,

84,21 Allowable costs,

Ph 84

84,38 Perlod of avellability of funds.,
" PROPERTY STANDARDS

84,80 Purpose of property standards,

84.91 Insuranos ooverage.

84,92 Real proporty.

84,88 Tederally-owned and axempt properby.

84,84 Bguipment,

84,85 Bupplies and other expanda.ble prop-
erty. .

84,36 Intangible property,

B4.87 Property trust relationship,

PROUUREMENT BTANDARDS

84,40 Purposs of proourement standards,
84.41 Reoiplent responsibilities,

84,42 Oodes of conduot,

84,48 Oompetition.

84,44 Prooursment procejures,

84,46 Oost and price analysis.

84,48 Prooursment reoords,

84,47 Oontract administration,

84,48 Contraot provisions,

REPORTS AND REOORDS

B4.60 Purpose of reports and Tecords,

B4.51 Monitoring and reporting pxogra.m
performance,

84.62 Finmnolal reporting.

94,68 Retention and acoess requirements for

rooords,
THERMINATION AND DNFOROEMENT

84.60 Purpose of termination and enforos-
ment, !

84.61 Tormination,

84,62 Enforcement,

Subparl D—After-the-Awaid Requirements

"84.70 Purpose,

84,71 Oloseout prosedures,

84,73 Bubseguent adjusbments and ocon-
tinuing responsibilities. .

8478 Qolleotion of amounts due,

Subpast E—Use of Lump Sum Granls

84,80 Oondibions for wse of Lump Sum (ﬁxed
prioe or fixed amount) grants,

84,81 Deafinition,

84,82 Provisfons epplioable only to lump
s grants,

84.83 Properby sbandavds,

. 84,84 Proowemenf standerds.

84,85 Reports and records,

' 8486 Termination and enforoement,

84,87 Oloseout prooedures, subssquent ad-
justments and oontinuing respomsibil-
ities.

APPENDIX A TO PART 84--OONTRACT PROVI-
SI0N8

AUTRORITY: 42 U,8.0. 85635(d).

SOVROB; 68 I'R 47011, SBept. 13, 1984, unless
otherwise noted,

463

ATTACHMENT ol

PAGE ....\.... OF ..3.... PAGES

veavnepkennr

B it ———




§84.1

Subpart A—General

§84,1 Purpose.

This part establishes uniform admin-
istrative requirements for TFederal
grants and agreements awarded to in-
stitutions of higher edunostion, hos-
pitals, and other non-profit organiza-
tions. Additional or inoconsistent re-

quirements shall not be imposed, ex-
- oept as provided in §§84.4, and 84,14 or
unless speoifioslly required by Federal
sbatute or exeoutive order, Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to Btate regudrerents.

§84.2 Definitions,

Accrued  expenditures means the
charges inourred by the recipient dur-
ing a given psriod requiring thé provi-
sion of funds for!

(1) Goods and other tangible property
raceived;

(2) Services performed by employees,
oontractors, subreoiplents, and other
payees; and ’

(3) Other amounts becoming owed
under programs for whioch no ourrent
services or performance is reguired.

Accrued income means the sum of:

(1) Earnings during & given period
from:

(1) Bervices performed by the reoipi-
ent; and

(11) Goods and other. tangible prop-
erty delivered to purchasers; and

(2). Amounts beooming owed to the
recipient for which no ourrent services
or performance is required by the re-
cipient,

Acguisition cost of equipment means
the net invoios prics of the eguipment,
inoluding the oost of modifications, at-
taohments, aocoessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was aoguired. Other charges, suoh a8
the cost of installation, transportation,
taxes, duty or protective in-transit in-
suranoe, shall be included or exoluded
from the unit acquisition cost in ac-
cordance with the recipient's réguier
agoounting prastioes.

Advance means & payment made by
Treasury oheck or other appropriete
payment mecheniem to & recipient
upon its request elther before outlays
are mede by the recipient or through

24 CFR Subtitie A (4-1~11 Edlifion)

the use of prefetermined payment
sohedules,

Award mesns finanolal assistance
that provides support or stimulation to

- accomplish & public purpose, Awards

inolude grants and other agresments in
the form of money or property in leu
of money, by HUD to an eligible recipi-
ent, The term does not include: tech-
nionl assistance, whioh provides sexrv-
ioes instead of money; other assistanocs
in the form of loans, loan guarantees,
oapital advanoes under the Seotions 202

and 811 programs, interest subsidies, or

insurance; direot payments of any kind
to individuels; and, contraots which
are reguired to be entered into and ad-
ministered under proourement laws
and regulations,

Cash contributions means the recipi-
ent’s onsh outlay, Inoluding the ountlay
of money contributed to the recipient
by third parties,

Closeout means the process by which
HUD determines that all applicable ad-
minigtrative aotions and all required
work of the award have heen completed
by the recipient and HUD,

Coniraot means ¢ proourement con-

tract under an award or subaward, and .

a proourement: subsontract under a re-
oipient’s or subrecipient's contraot,

Cost sharing or motching means that
portion of project or program ocosts nob
boxne by HUD.

Date of completion meens the dete on
which al! work under an award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed costs means those oharges
to an award that HUD determines tio be
unallowable, in acoordance with the
applicable Pederal oost principles or
other terms and conditions contained
in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having & useful life of more than
one year and an acquisition cost of
$6000 or more per unit. However, oon-
pistent with reoipient policy, lower
limits may be established.

Excess property means propsrty under
the contro} of HUD that, as determined

‘by the Secretary, is no longer reguired
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Office of the Secretary, HUD

for its needls or the discharge of its re-
sponsibilities.

Exempt property mesng tangible per~
sonal property soguired in whole or in
pert with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Pederal Government, An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Aot (81 U.B.C.
6306), for propsrty acquirsed under an
award to conduct basic or applied re-
search by & non-profit institubion of
higher eduoation or non-profit organi-
zation whose principal purposs s con-
ducting solentific research, .

Federal awairding ogency meens the
Federal agenocy that provides an award
to the reoipient,

Federal fuhds authorized means the
total amowit of Federal funds obli-
gated by HUD for use by the raocipient,
This amount may inoclude any author-
ized carryover of wunobligated funds
from prior funding periods when per-
mitted by BUD reguletions or imple-
menting instructions,

Federal share of real properby, equip-
ment, or supplies means that peroent-
age of the property's acquisition costs
and any improvement expenditures
paid with FPederal funds,

Fupiding period means the perlod of
time when Federal funding is available
for obligation by the recipient,

Intangible property and debt instru-
ments means, but is not lmited to,

trademarks, oopyrights, patents and
patent applications and such property
_88 loans, notes and other debt instru-
ments, lease agieements, stook and
other instruments of property owner-
ship, whether congidered tangible or in-
tangible,

Obligations means the amounts of or-
ders placed, oontracts and grants
awarded, servioes recsived and similar
transactions during a given period that
requirs payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program, They
mey be reported on a oagh or acorual
basis, For reports preparsd on a oash
basis, outlays are the surn of cash dis-
burserments for direct charges for goods
and servioss, the amount of indireot ex-
pense charged, the valus of third party

§84.2
in-kind oontributions applied and the
amount of oagh advances and payments
made to subrecipients, For reports pre-
pered on an aocorual basis, outlays are
the sum of cash Aisbursements for di-
reot charges for goods and services, the
amount of indirect expense ingurred, -
the value of in-kind contribubtions ap-
plied, and the net inorease (or de-
orease) in the armounts owed by the re-
oipient for goods and other property re-
ceived, for services performed by em- -
ployees, contractors, subreoipients and
other payees and other amounts be-
ooming owed under programs for which
no onrrent servioes or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physioal existence,
or intangible, having no physical exist-
enoe, such as oopyrights, patents, or
seourities.

"Prior approval means written ap-
proval by an aubhorized official evi-
denocing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a .supported aotivity oOr
earnod as & result of the award (see ex-
clusions in §§84.24 (e) and (h)), Program
incoms includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonel property amogquired under feder-
ally-funded projeots, the sale of com-
modities or items fabrioated under an
award,. Hoense fess and royalties on
patents bnd copyrights, and interest on
loans made with award funds. Interest
earnef] on advanoces of Federal funds is
not program income, Bxoept ag other-
wise provided in BUD regnlations or
the terms and conditions of the awaxd,
program income does not include the
recoipt 'of principal on lonus, rebstes,
oredits, discounts, sto,, or interest
earned on any of them,

Project costs means all allowable
costs, as set forth in the applicable
PFederal cost principles, inowrred by &
recipient and the value of the sontribu-
tions meds by third parties in accom-
plishing the objectives of the award
during the projeat period.

Project period means the period estab-
lished in the award document duwring
which HUD sponsorship begins and
ends,
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§84.2

Properly mesns, unless otherwise
stated, real property, equipment, in-
tanglble property and debt instru-
ments,

Real property means land, including
land improvements, struotures and ap-
purtenances thereto, but: excludes mov-
able machinery and squipment,

Reciplent means an organization re-
ooiving finanoinl assistance directly
from HUD to oarry out & project or
program, The term inoludes publio and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-~
profit organizations such as, but not
limited to, community aotion agenoies,
research institutes, educational asso-
olations, and health centers. The term
includes commerciel oxganizations,
international organizations when oper-
ating domestioally (suoh as agenocies of
the United Neations) which are reoipi-
ents, subrecipiemts, or contractors or
subcontractors of recipients or sub-
recipients, The term does not include
government~pwned contractor-opsrated
facllities or research centers providing
continued support for mission-oriented,
large-sonle programs thab are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development ocenbers, The term
does not inolnde mortgagors that re-
ooive mortgages imsured or held by
HUD or mortgagors or project owners
that receive oapital advanoces from
HUD under the Section 202 and 811 pro-
grams, )

Resaaroh and development means all
research aotivities, both basioc and ap-
plied, and all development aoctivities
that are supported at universities, col-
leges, and other non-profit institu-
tlons, “Researoh” is defined as a sys-
tematic study dirested toward fuller
solentific knowledge or understanding
of the subject studied, *Development'’
is the systematic uge of knowledge and
understanding gained from resesroh di-
reoted toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and prooesses. The term
regeprch also includes aotlivities in-
volving the training of individusals in
regesroh techniques where such aotivi-
ties utilize the same facilities as other
repearch and development aotivities

24 CFR Sublfitie A (4=1~11 Edition)

and where suoh aotivities are not in-
cluded in the instruotion funotion.

Small awards mesns a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.S.0, 403(11), whichever is
greater,

Subaward meens: :

(1) An award of finanoial assistence
in the form of money, or property in
Heu of money, made under an award by
a recipient to an eligible subrsoipient
or by a subreocipient to & lower tier sub-

- recipient, The bterm includes finanoial

assistance when provided by any legal
sgresment, even If the agreement is
called a ocontraoct, but does not includs
proourement of goods and services nor
does it include any form of assistanoe
which is excluded from the definition
of “award”. .

(2) For Community Development
Block Grants, the term '‘subaward"
does mnot include the arrangement
whereby the prime recipient transfers
funds o another entity and that entity
is the project. A distinction is made be-
tween such s transfer for the further-
ance of the prime recipient's goals and
the tranefer of funds 4o & subrecipient
who oarries out aotivities and is ac-
ocountahle to the prime renipient. For
example, in a ODBG award where a
prime recipient has as its program goal
the revitalization of a downtown ares,
the funds transferred to a business in
the downtown ares to remodel its store
would not be oconsidered & subaward
subjeot to this part 84,

Subreoipient means the legal entity to
whioh & subaward is made and whioch is

' gooountable to the recipient for the use

of the funds provided. The term in-
cludes commercial organizations and
international organizabions operating
domestically (such as agencies of the
United Nations),

Supplies means all personal property
exoludihg equipment, intangible prop-
erty, and debt imstrumenis as defined
in this section, and inventions of a con-
traotor conceived or first actually re-
duced to practice in the performance of
work under o funding agreement

" (“'subject inventions''), as defined in 37

OFR part 401, *‘Rights to Inventions
Made by Nonprofit Organizations and
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Small Business Firms Under Govern-
ment Grants, Contrapts, and Coopera-
tive Agreements,’’

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending ocop-
reotive notion by the reoipient or pend-

ing e deocision to terminate the award

by HUD,. Suspension of en awaerd is &
separate sotion from suspensions under
HUD vregulations implementing B.0.
12549 and B,0, 12688, '‘Debarment and
BSuspension,” at 2 OFR part 3424, -

Termination mesns the ocancellation
of HUD sponsorship, in whole or in
pert, under:an agreement ab any time
prior to the date of completion.

Third porty in-kind coniributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties, Third party in-ltnd contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and speoificelly identifiable to the
project or program.

Unliquidoted obligations, for finencial
reports prepared on & oash basis, means
the ‘amount of obligations incurred by
the recipient thet have not been paid.
For reports prepared on an aoorned ex-
penditure basis, they represent the
amount of obligations inourred by the
rocipient for which an outley hag not
besu recorded.

Unobligated balance rneans the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
oiplent and is determined by dednoting
the oumulntive obligations from the
ocumulative funds puthorized,

Unrecovered indirect cost means the
difference between the amount awarded

. and the amount which could bave besn
awearded under the reoipient's approved
negotiated indirect cost rate.

Working capital advance means & pro-
cedure whereby funds are advanced to
the recipient to ocover its estimated
disbursement needs for a given initial
period,

169 PR 47011, Bept, 18, 1884, as amended at 72
FR 73492, Deo, 21, 3007)
§84.3 Effect on other issuances.

Por awards subject to this part, all
administrative reguirements of codi-
fied program regwiations, program

§84.10

manuals, handbooks and other non-
regulatory materials which are inocon-
sistent with the reguirements of this
part shall be superseded, exoept to the
extent they are required by statute, or
authorized in acoordance with the devi-
ations provision in §84.4,

§84.4 Deviations.

The Offjce of Management and Budg-
et (OMB) may grant exceptions for
olasses of grants or reciplents subject
t0 the requirements of this rule when
exosptions are not prohibited by stat-
ute, However, in the interest of max-
jmum wniformity, exoeptions from the’
requirements of this rule sball be per-
mitted only in nnusual circumstanocss.
HUD meay apply more restriotive re-
guivements to & clasy of roocipients
when approved by OMB, HUD may
apply less restriotivé reguirements
when awardirg small awards and when
approved by OMB, except for those re-
gquirements whioh are statutory. Bx-
oeptions on & oage-hy-oase basis may
also be made by HUD.

§84,6 Subawards,

Unless sootions of this pert speoifi-
oally exclude subreocipients from oov-
erage, the provisions of this part shall
be applied to subrecipients performing
work wnder ewards if such subrecipi-
ents are imstitutions of higher edu-
cation, hospitals, commercial organiza-
tions and International organizations
operating domestionlly, or other non-
profit organizations, Btate, looal and
Federally recognized Indian tribal gov-

‘exnment subreciplents are subject to

the provisions of regwlations imple-
menting the grants management com-
mon role, '‘Administrative Require-
ments for Grants and Cooperative
Agreements to State, Lioocal and Fedey-
ally Rocognized Indian Tribal Govern-
ments," (24 OFR, part 86),

Subpart B—Pre-Award
Requirements

§84.10 Purpose,

Seotions B4.11 thwough 84,17 preseribe
forms and instructions and otler pre-
awar@ matters to be used in applying
for HUD awards.

467
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§84.01

§8411 Pre-award policies,

(&) Us¢ of Grants and Cooperative
Apreements, and Contracis, In each in-
stancs, HUD shall deoids on the appro-
priate award instrument (1.e., grant,
ocooperative agréement, or oontract),
The Tederal Grant and Cooperative
Agreement Aot (81 U.S,0. 6301-08) gov-
orns the use of grants, cooporative
agreements and ocontraots, A grant or
cooperative agreement shall be used
only when the prinoipal purpose of &
transaction 18 to accomplish a public
purpose of support or stimulation awn-
thorized by Pederal statute. The statu-
tory oriterlon for ohoosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
eoutive agency and the Btate, looal
government, or other reclpient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or pervices for the
direot’ benefit or use of the Federal
Government,

(b) Public Notice and Priority Setting.
HUD ghall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statube,

§84,12 Forms for applying for Federal
assistance.

(6) HUD shall comply with the appn-
oable report olearance reguirements of
6 CFR part 1320, '*Controlling Paper-
work Burdens on the Publie," with re-
gard to all forms used by BEUD in place
of or as a supplement to the Standard
Form 424 (SF-424) series.

(b) Applioants shall use the BF—424 80~
ries or those forms and instructions
preseribed by HUD.

(o) For Federal programs covered by
1.0, 12872, *'Intergovernmental Review
of Federal Programs,” the applicant
shall complete the sppropriate sections
of the SF-42¢ (Applioation for Federal
Assistence) indicating whether the ap-
plioation was subjeot to review by the
State Single Point of Oontaot (8POO).
The name and address of the SPOOC for
a partioular State oan be obtained from
the Catalog of Federal Domestic Assist-
ance, The SPOO ghall advise the appli-
cant whether the program for which

24 CFR Sublitle A (4~1-11 Edillion)

application is mede has been seleoted
by that State for review,

§84.13 Debarment and
Drug-Free Workplace.

(a) Reoclpients and subrecipients shell
comply with the governmentwide non-
proourement debarment and suspension
requirements in 2 OFR part 2424, These
governmentwide regnirements restriot
subawards and oontraots- with certain
parties that are deberred, suspended, or
otherwise excluded from or insligible
for participation in federanl assistance
programs or aotivities,

{b) Recipients and subreciplents shall
comply with the requirements of .the
Drug-Free Workplace Aot of 1988 (42
U.8.C. 701), as set forth at 24 OFR part
21,

{72 ¥R 73461, Dso, 27, 2007}

§84.14 Special award conditions,

If an applioant or recipient:

() Has & history of poor perform~
ance;

(b) Is not finanoially stable;

(c) Has a menegoment systerm that
does not meet the standards prescribed
in this part;

(d) Has not oonformed to the terms
and oconditions of s previous award; or

() Is not otherwiss responsible, HUD
mey impose additional requirements as
needed, provided that such applicant or
recipient ig notified in writing as to:
the nature of the addidional regudre-
ments, the reason why the additional
requirements are being imposed, the
nature of the correstive aotion needed,
the time allowed for completing the
corrective aotions, and the method for
requesting reconsideration of the addi-
tional regquirements imposed, Any spe-
olal conditions shell be promptly re-
moved once the oonditions that
prompied them have been corrected,

suspension;

§84,16 Metric system of measurement,

The Metric OConversion Act, as
amended by the Omnibus Trade and
Competitiveness Aot (16 U.8.0, 206) de-
olares that the metric system is the
preferred messurement system for .8,
trade and commerce, The Aot requires
eaoh Federal agenoy to establish a date
or dates in consultation with the Seo-
retary of Commerce, when the metric
system of measurement will be used-in

458

.F ATTACHMENT .. J)
PAGE ,(ﬂ OF . %:1... PAGES




Office of the Secretary, HUD

the agenoy’s proourements, grants, and
other business-related activities, Met~
rio implementation may take longer
whers the use of the system is initially
impractioal or likely to oause sighifi-
cpnt inefficiencies in the acoomplish-
ment of federally-funded aotivities,
HUD shall follow the provigions of B.0.
12770, *Metric Usage in Federal Gov-
ernment Programs.”

§84.16 Resoﬁroe Conservation and Re-
eovery Aot,

TUnder the Resource Uonservation and
Recovery Aot (RCRA) (Pub. L, 94-580,
42 U.B,0. 6262), any Biate agensy or
agency of a politionl subdivision of a
Btate which is using appropriated Fed-
eral funds must comply with Seotion
6002, Section 8002 requires that pref-
erence be given .in proourement pro-
graans to the purohese of spesific prod-
nots containing recycled meterials
identified in guidelines developed by
the Hanvironmental Proteotion Agenoy
(EPA) (40 OFR parts 247 through 254),
Aoccordingly, State and looal instltu-
tions of higher eduoation, hospitsls,
oommeroinl organizetions and inber-
national organizations when operating
domestically, and non-profit organiza~
tions that reoeive direot Federal
awards or other Federal funds shall
glve preference in their procurement
programs funded with Federal funds to
the purchase of recyoled produots pur-
suant to the BPA guidelines,

§84,17 Cortifications and representa-
tions, :

Uniess prohibited by stetute or codl-
fied regwlation, HUD is authorized and
enoouraged to allow recipients to sub-
mit cerbifications and representations
required by statute, exeoutive order, or
regulation o an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agenoy, Amnual
corbifioations and representations shall
be signed by responsible officials with
the authority to ensure recipients’
compliance with the perbinent require-
ments.

§84.21

Subpart C—Post-Award
Requirements

FPINANOIAL AND PROGRAM MANAGEMDNT

§84,20 Purpose of financial and pro-
gram management, .

" Seotions 84,21 through 54,28 preseribe
standards for financial management
systems, methods for making pay-
ments and rules for; satisfying ocost
sharing and matching -requirements,
accounting for program inocome, budget
revision .approvals, maling andits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84.21 Standards for fimeneial man-
agement systexns,

(a) HUD shall require recipients to
relate finanocial date to performance
data and davelop unit cost information
whenever practiond. -

() Reotplents’ financial management
systems shall provide for the following:

(1) Acourate, current and complete
disclosurs of the financial results of
ench federnlly-sponsored project or
program in ascordenoce with the report-
ing requirements set forth in §84.52, If
o recipient meainteins its records on
other than an accrusl basis, the recipi-
ent ghall not be required to establish
an aocrusl accounting system. These

- reoipients may develop suoh aocorual

dats, for thelr reports on the basis of an
analysis of the dooimentation on hand.

(2) Reoords that identify adequately
the souvce and application of funds for
federally-sponsorsd activities, These
records shall contain information per-
taining to Pederal awards, authoriza-
tions, obligations, unobligated bal- -
ances, resets, outlays, income and in-
terest, :

(8) Bffeotive control over and ao-
countability for all funds, property and
other assets, Reciplents shall - ade-
quetely safeguard all such assets and
assure they are used solely for author-
ized purposes,

(4) Oomparison of outlays with budg-
et amounts for each award, Whenever
appropriate, financial  informatiof
shonld be related to performance and
it cosb data.,

- (6) Written procedurss to:minimize
the time elapsing between ths transfer
of funds to the recipient from the U.S.
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Treasury and the issuance or redemp-
tion of ohecks, warrants or payments
by other means for program purposes
by the recipient, To the extent thdat the
yrovisions of the Cash Management Im-
provernent Aot (OMIA) (Pub. L, 101-463)
govern, peayment methods of State
agenoies, instrumentalities, and fisoal
agents shall be oonsistent with OMIA
Treasury-State Apreements or the
OMIA defevly procedures codified at 81

OFR part 206, “'Withdrawal of Cash -

from the Treasury for Advances under
Federal Grant and Other Programs,"

(6) Written prooedures for deter-
mining the rensonableness, allooshility
and allowability of costs in accordance
with the provisions of the applicable
Federal cost prinociples end the terms
and conditions of the award, )

(1) Accounting records including cost
acoounting records that are supported
by source dooumentation,

() Where the Federal Government
guarantees or insures the repayment of

money borrowed by the recipient, HUD,

at its discretion, may reguire adeguate
bonding and insurance if the honding
and insurance reguirements of the re-
oiplent are not deemed adequate to
protsot the interest of the Federal Gov-
ernment, )

(d) HUD may require adequate fidel-
ity bond coverage whers the reoipient
laocks sufficlent coverage to protect the
Federal Government's interest,

(6) Where bonds are required in the
sltuations desoribed above, the bonds
shall be obtained from companies hold-
ing certificates of anthority as acoept-
able sureties, as presoribed in 81 OFR
part 223, “Surety Companies Doing
Business with the United States."”

§84.22 Payment,

(a) Payment methods shall minimize
the time elapsing betwesn the transfer
of funds from the United States Troas-
ury and the issuenoce or redemption of
checks, warrants, or payment by other
means by the reciplents, Payment
methods of State agencies or instru-
mentalities shall be oconsistent with
Trossury-State CMIA agreements or
default proocedures oodified at 81 OFR
part 205,

(b) Recipients are to be pald in ad-
vance, provided they maintain or dem-
onstrate the willingness to meintain:

24 CFR Subtitie A (4~1-11 Edlition)

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
oiplent; and

(2) Financial management systems
that meet the standards for fund oon-
trol and aoccountability as established
in §84,21, Oash advanoes $o a recipient
organization shall be limited to the
minimum amounts needed and he
timed to be in accordance with the ao-
tual, immediate cash requirements of
the recipient orgsnization in oarrying
out the purpose of theé abproved pro-
gram or projeot, The timing and
amount of oansh advances shall be as
olose gs 18 adrninistratively feasible to
the aotual disbursements by the reoipi-
ent organization for direct program or
project oosts and the proportionsate
share of any allowable indireot costs,

(0) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient,.

(1) Advance payment mechanisms in-
olude, but are not limited to, Treasury
oheoit and electronio funds transfer,

(2) Advanoe payment mechanisms are
subjeot fio 81 OFR. parb 206,

(8) Reoiplents sghall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used,
~ (d) Reguests for Tremsuary cheok ad-
vanoe payments shall be submitted
through eleotronic mesns determined
by the suthorizing HUD program, or on
forms 28 may be authorized by OMB.
This form 18 not to be used when Treas-
ury check advance payments are made
10 the recipient sutomatically through
the use of a predetermined payment
schedule or if precinded by special HUD
instruotions for electronio funds trans-
for,

(¢) Reimbursement is the preferrsd
method when the requirements in para-
graph (b) of this section oaunot be met.
HUD may also use this method on any
construotion agresment, or if the
meajor portion of the ovonstruction
projeot is aocoomplished throwgh pri-
vate meaerket finanoing or Federal
loans, and the Federal assistance con-
stitutes & minor portion of the project.
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(1) When the reimburssment method
18 used, HUD ghall make payment with-
in 80 days after recelpt of the billing,
unless the billing is improper,

(2) Reoipionts shall be authorized to

submit request for reimbursement at -

least monthly when selectronic funds
transfers are not used,

(f) I a reoipient cannot meet the ori-
teria for advence peyments and HUD
has determined that reimbursement 1s
not fensible beoause the recipient laolks

sufficient working capital, HUD may"

provide oash on a working oapital ad-
vanoe basis, Under this procedurs, HUD
shall advinoe oash to the reoipient to
cover 1ts estimated disbursement needs
for an initial period generally geared
to the awardee’s disbursing oycle.
Thereafter, HUD shall reimburse the
recipient for its actudl cash disburse-
ments. The working oapital advance
method of payment shell not be used
for reoipients unwilling or unable to
provide timely advances to their sub-
reoipient to meet the subreoiplent’s ac-
tuel oash disbursements. _

(g) To the extent available, recipi-
ents shall disburss funds avallable from
repayments to and interest earned on a
Tevolving fund, program income, re-
bates, refunds, oontract sethlements,
audit recoveries and interest earned on
suoh funds hefore reguesting additional
cash payments, ]

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments

for proper charges made by reciplents

at any time Quring the project perlod
unless paragraphs (h)(1) or (h)(2) of this
seotion apply.

(1) A reciplent has failed to comply
with the project objeotives, the terms
and oonditions of the award, or Federal
reporting requirements,

(2) The recipient or subrecipient is
delingquent in a debt to the United
States as defined in OMB Ciroular A-
120, ‘‘Managing Federal Oredit Pro-
grams.' Under such oconditions, HUD

_may, upon reasoiable notios, inform

the recipient that payments shall not
be made for obligations inourred after
a specified dabte uniil the oconditions
are oorreoted or the indebtedness to
the Federal Government is liguidated,
(1) Standards governing the use of

Jbanks and other institutions as deposi-

§64.22

tories of funds advanced under awards
are as follows,

(1) Bxoept for situations desoribed in
paragraph (i)}2). of this section, HUD
shall not reguire -separate depository
accounts for funds provided to a reolpi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient, However, recipi-
ents must be‘able fo acoount for the re-

“eeipt, obligation and expenditure of

funds, .

(2) Advances of Federal funds shall‘be
deposited and msintained in insured
accounts whenever possible,

() Oonsistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Reocipients sball maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(I5)(2), ()(), ‘or (K)(3) of this ssction
epply, .,

(1) The recipient receives less than
$120,000 in Pederal awards per year,

(2) The best reasonably available in-
terest bearing account would not be ex-
peoted to earn interest in exocess of $250
per year on Federal oash halances,

(8) The depository would require an
average or mindmum bhalance so high
that 1t would not be feasible within the
expeocted Federal and non-Federal oash
resouross. i

. (1) For those entities where OMIA
and its implementing regulations do
not apply, interest earned on Federal
advanoes deposited in interest besring
acoounts ghell be remitted annually to
Departmient of Health and Human
Services, Payment Management Sys-
tem, RO, Box 602], Rookvills, MD
20862, In kesping with Bleotronic Punds
Transfor rules (81 CFR part 208), inter-
esb ghould be remitted to the HHS Pay-
ment Management System through an
eleotronic mediwm such as the
FHDWIRE Deposit system. Recipients
which do not have this oepability
should use a check. Interest amounts
up to $260 per yeay may be retained by
the reoipient for administrative ex-
pense, State universities and hospitals

shall comply with OMIA, as it pertains |
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to interest, If an enbity subject to
OMIA uses its own funds to pay pre-
award ‘costs for disoretionary awards
without prior written approval from
the Federal awarding agenoy, it walves
g;&{ighb to recover the interest under

(68 'R 47011, Sept, 13, 1084, as amended at 76
TR 41088, July 15, 2010}

#8428 Cost sharing or matohing,

{a) All-contiributions, including oash
and third party in-lkind, shall be ac-
cepted as part of the recipient’s cost
shering or matohing when such ocon-
trll;ubions meet a1l of the following eri-
teria,

(1) Are verifiable from the reciplent's
records,

(2) Are not included as contxibubions
for any other federally-agsisted projeot
or Program,

(8) Are necessary and reasonable for
proper and efficlent accomplishment of
project or program objsotives.

(4) Are allowable under the applioca~
ble oost principles.

(5) Are not paid by the Pederal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matohing,

(6) Are provided for in the approved
budget when reduired by HUD.

(7) Conform to other provigions of
this part, as applioabls,

(b) Unrecovered indirect costs may be
inolnded es part of cost sharing or
matohing only with the prior approval
of HUD,

(c) Values for reoipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble oost principles, If HUD authorizes
reoipients to donate buildings or land
for comstruction/facilities acquisition
projects or long-term use, the value of
the donated property for ocost sharing
or matohing shall be the lesser of para-
graphs (c)(1) or (0)(2) of this section,

(1) The certified value of the remain-
ing life of the property recorded in the
reocipient’s agoounting records at the
time of donation,

(2) The ourrent falr marlket value, How-
over, when there is suffiolent justifioa-
tion, HUD may approve the use of the
current fair market value of the do-
neted property, even if it exoeeds the

24 CFR Subtifie A (4-1-11 Edition)

certified value at the time of donation
to the projeot. .

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted s cost
sharing or matohing if the servics is an
integral and necessary part of an ap-
proved projeot or program, Rates for
volunteer servioes shall be consistent
with those paid for similar work in the
reoipient's organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor maxr-
ket in whioh the recipient competes for
the kind of services involved. In either
onse, pald fringe benefits that are rea-
sonable, allowable, and allooable may
be included in the valnation,

(6) When an employer other then the
reoipient furnishes the services of an
employee, these servioss shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, end al-
looable, but exclusive of overhead
oosts), provided these services are in
the same skill for which the employee
is normelly paid.

(f) Donated supplies mey include
such items as expendable eguipment,
offics supplies, laboratory supplies or
workeshop and classroom supplies,
Value assessed to donated supplies in-
oluded in the ocost sharing or matohing
share shall be reasonable and shall not
exosed the fair market value of the
property at the time of the donation.

(g) 'The method used for determining
ocost sharing or matching for donated
eguipment, buildings and land for
which title passes to the reciplent may
differ aocording to the purpose of the
award, if paragraphs (g)(1) or (g)(2) of
this section apply.

(1) I the purpose of the award is to
aspist the reoipient in the acquisition
of efuipment, bulldings or land, the
total value of the donated property
mey be claimed as oost sharing or
matohing,

(2) If the purpose of the award is to
support activities that require the use
of eguipment, buildings or land, nor-
melly only depreociation or use charges
for equipment and buildings may bse
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mads, However, the full value of equip-
ment or other capltal assets and fair
rental oharges for land may be allowed,
provided thaet HUD has approved hhe
charges,

(h) The value of donated property
shall he determined in accordanae with
the usual acoounting policies of the re-
cipient, with the following qualifioa-
tions, . )

(1) The value of donated land and

- budldings ghall not exceed its fair mar-

ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g,, ocertified real
property appraiser or General Services
Administration representative) and
oertified by e responsible officlal of the
reoipient,

(2) The value of donated sguipment
shall not exoeed the falr market value
of squipment of the same age and con-
dition at the time of donation.

(8) The value of donated spaos ghall
not exoeed the fair rentel value of com-
parable spaos as established by an inde-
pendent appraisal of comparable spane
and faoilitiss in a privately-owned
building in the same looality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value.

(6) The following requirements per-
tain to the recipient's supporting
records for in-kind contributions from
third parties,

(i) Volunteer services shall be doou-
mented and, to the extent feasihle, sup-
ported by the same methods used by
the reoipient for its own employees,

(i1) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be dooumented,

§84.24 Program income,

(&) HUD shall apply the standards set
foxth in this section in requiving reoipi-
ent organizetions to aogcount for pro-
gram ingome related to projects fi-

nanoed in whole or in part with Federal '

(b) Bxoept as provided in paragraph
(h) of this section, program income
earned during the project psriod shall
be reteined by the recipient and, in ac-
cordasnce with HUD regulations or the
terms end oconditions of the award,
shall be used jn ous or more of the
ways listed in the following.

§84.24

(1) Added to funds committed to the
projsot by HUD and.recipient and used

to further eligible projeot or prog'mm
objeotives.

(2) Used to finance the non-Federal
share of the project or program.

(8) Deductsd from the tota) project or
program sllowable cost In determining
the net nllowable costs on which the
Federal share of oosts is based,

(0) When HUD authorizes the disposi-

tion of program income as desoribed in -

paragraphs (b)(1) or (b)(2) of this seo-
tlon, program income in gxoess of any
limits stipulated shell be used in ac-
cordance with paragraph (b)(8) of this
geotion,

. (@) In the event that HUD does not
speoify in ifg regulations or the terms
and oondiftions of the aweard how pro-
gram income is to be used, paragraph
(b)(8) of this section shall apply auto-
matically to all projects or programs
except research., For awards that sup-
port research, paragraph (b)(1) of this
ssotion shall apply automstically un-
less HUD indiontes in the terms and
oonditions another alternative on’ the
ewerd or the reoipient is subject to spe-
oi&;,l award oonditions, ns indicated in
§64.1

(®) Uuless HUD regulations or the
terms and conditions of the award pro-
vide otherwiss, recipients shall have no
obligation to the 'Federal Government
regarding progrean income earned after
the end of the projeoct period,

(f) If authorized by HUD regulations
or the terms and oonditions of the
award, costs inoldend to the generation
of program income may be deductod
from gross income to determine pro-
gram income, provided thess costs have
not been charged to the award.

(g) Procseds from the sale of property
shall be handled in aocorfiance with the
requirements of the Property Stand-
ards (See §§84.80 through 84.37).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respsot to program income earned
from Moense fees and royalties for
oopyrighted material, patents, patent
applioations, trademsayks, and inven-
tions produoced under an awerd. How-
ever, Patent and Trademark Amend-
ments (36 U.8.C. 18) apply to inventions
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§84.26

made under an experimental, develop-
mental, or research award.

¥84,26 Revision of budget and pro-
gram plans, : :

(a) The budget plan is the financial
exprassion of the projeot or program &s
approved during the awaxd prooess, It
may Include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD require-
ments, It shall be releted to perform-
ance for program evaluabtion purposes
whenever appropriate, - )

(b) Reoiplents are requirsd to report
deviations from budget and program
plans, and reguest prior approvalg for
budget and program plan revisions, in
acoordance with this seotion.

(o) For nonconstruction ewards, re-
olpients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
sons,

(1) Change in the soope or the objeoc-
tive of the project or program (even if
there 18 no assoociated budget revision
requiring prior written approval),

(2) Ohange in a key person specified
in the appliostion or award document,

(8) The absence for more than thres
months, or a 26 peroent reduction in
time devoted to the project, by the ap-
yroved projeot director or prinoipal in-
vestigator.

(4) The nesd for additional Federal
funding,

(5) The transfer of amounts budgeted
for indirect costs to absorb inoreases in
direct costs, or vies verss, if approval
is required by HUD,

(8) The inclusion, unless walved by
HUD, of costs that require prior ap-
prove) in socordance with OMB Oir-
cular A-21, “Oost Principles for Insti-
tutions of Higher Bduoation,” OMB
Oironlar A-122, "“Cost Principles for
Non-Profit Organizetions,' or 46 CFR
part 74 Appendix B, “Prinoiples fox De-
termining Costs Applicable to Ressaroh
and Development under Grants and
Contraocts with Hospitals," or 48 OFR
part 81, ‘‘Contract Cost Principles and
Proceduras,' as applicabls,

(7) The transfer of funds allotted for
training allowances (direot payment to
trainees) to other oategories of ex-
pense,

24 CFR Subflilie A (4-1-11 Edition)

(8) Unless desoribed in the applioa-
tion and funded in the apmroved
awards, the subawsard, transfer or con-
tracting oub of any work under an
award, This provision does not apply to
the purchese of supplies, material,
equipment ox general gupport services,

(4) No other prior mpproval require-
ments for specific items may be im-
posed unless a devintion has been ap-
proved by OMB.

(e) Bxoept for requirements lsted in
paragraphs (0)(1) and (0)(4) of this seo~
tion, HUD is authorized, at ifs option,
to waive cost-related and administra-
tive prior written approvals required
by Ciroular A-110 and OMB OCiroulars
A-21 anf A-122, Buoh waivers may in-
olude anthorizing recipients to do any
one or more of the following.

(1) Inour pre-award costs 80 oalendar
days prior to award or more than 90
oplendar days with the prior approval
of HUD, All pre-award ocosts are in-
ourred at the recipient's risk (1.e., HUD
is under no obligation to reimburse
such ocosts if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adeguate to cover such 0osts).

(3) Initiate e one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oconditions apply. For one-
tirhe extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
one-time extension may not be exer-
olsed merely for the purpose of using
unobligated balances, )

(1) 'The terms and conditions of award
prohibit the extension. .

(11) The extension requires additional
PFederal funds,

(i) The extension involves any
ohange in the approved objectives or
soope of the projeot,

(8) Oarry forward unobligated bal-
ances to snbseguent funding periods,

(4) For awards that support research,
unless HUD provides obtherwise in
HUD's regnlations, the prior approval
requiroments desoribed in paragraph
(s) of this section are auwtomatically
waived (1.e., reoipients need not obtain
suoh prior approvals) unless one of the
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conditions included in pavagraph (e)(2)
of this section applies,

({) HUD may, at its option, restrict
the transfer of funds among direct cost
ontegories or programs, functions and
aotivities for awards in which the Fed-
eral share of the project exoeeds
$100,000 and the cumwlative amount of
such transfers exceeds or is expsoted o
exceed 10 percent of the total budget as

- last approved by BUD. HUD shall not
permitb a trasisfer that wounld cause any -

Federal appropriation or part thereof
to be used for purposes obther than
those cousistent with the original in-
tent of the appropriation,

(g) All other changes to nonconstruo-
tion budgsts, except for the changes de-
sexibed in paragraph (J) of this seotion,
do not reguire prior approval,

(h) For construction awards, reoipi-
ents shall reguest prior written ap-
provel promptly from HUD for budget
ravisions whenever paragraphs (h)(1),
(1)(2) or (h)(8) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program,

+ (3) The need arises for additional

. Federal funds to complete the projeot.

(8) A -revision is desired which in-
volves specific costs for which prior
written approvel requirements may be
imposed consistent with applioable
OMB cost prinoiples listed in §84.27.

(1) No other prior spproval require-
ments for speoific items may be im-
posed unless & deviation has been ap-
proved by OMB.

() When HUD makes an award that
provides support for both construstion

" and nonconstruotion work, HUD mey

reguire the recipient to regmest prior
approvel from HUD before making any
fund or budget transfers between the
two types of work supported,

(&) For both oonstrnuotion and non-
sonstrnotion awards, HUD shall require
recipients to notify HUD in writing
prompily whenever the amount of Fed-

eral suthorized funds is expested to ex-

ceed the needs of the recipient for the
project period by more than $6000 or
five percent of the Pederal award,
whichever 1s greater. This notification
shall not be required if an applioation
for additional funding is submitted for
a continuetion award.

§84.26

() When requesting approval for
budget revidions, reciplents shall use
the budget forms that were used in the
applioation unless HUD indionties & lot-

-ter of reguest suffices,

(m) Within 30 oalendar days from the
dete of reoeipt of the regnest for bude-
et revisions, HUD shell review the re-
quest and notify the recipient whether
the budget revisions have besn ap-
proved, If the vevision is still under
cousideration at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expsot the deoision,

§84,.26 Non-Federal audits,

(a) Reoipients and subrecipients that
are institutions of higher edusation or
other non-profit organization (includ-
ing bhospitals) shall be subject to the
andit requirements ocontained in the
Single Audit Aot Amendments of 1988
(81 U.8,0. 7601-1607) and revised OMB
Oiroular A-188, “Aundits  of BStates,
Looal Governments, and Non—Proﬁt Ox-
ganizations,"

(1) Non-profit organizations subjeot
to regulations in the part 200 and part
800 series of this title which reoceive
awards subject to part 84 ghall comply
with the andit requirements of revised
OMB COircular A-188, 'Audits of Btates,
Looal Governments, and Non-Profit Or-
ganizafions,’ For HUD programs, &
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affilisted organization or sntlty.

(2) [Reserved]

(b) State and local govermments shall
be subject to the andit requirements
oontained in the RSingle Audit Aot
Amendments of 1086 (81 U.8.0, 7601
7607) and revised OMB Oirculay .A-183,
“Audits of States, Looal Governments,
and Non-Profit Ovgaiizations.”

(o) Por-profit hospitals not ocovered
by the audit provisions of revised OMB
Ciroular A-133 shall be subject to the
eudit requirements of the Federal
awarding agenocies,

(@) Oommercial organizations shall
be subject to the andit requirements of
HUD or the prime reciplent as incor-
porated into the award dooument,

(6D FR 47011, Sept, 13, 1994, as amended at 62
PR 61617, Nov, 18, 1687)
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§84,27 Allowable costs,

For eaoh kind of reoipient, thers is a
set of TFederal principles for deter-
mining allowable oosts, Allowability of
coste shall be determined in saocoord-
ance with the cost prinoiples applioable
to the entity inourring the costs, Thus,
allowability of costs inourred by Btate,
looal or federally-recognized Indien
tribal governments is determined in
acoordance with the provisions of OMB
Circulay A-87, ''Cost Principles for
State and Looa} Governments.” The al-
lowability of oosts inourred by non-
profit organizations is determined in
aocordance with the provisions of QMB
Olrowlar A-122, '*Cost Prinoiples for
Non-Profit Organizations.” The allow-
ability of dosts inourred by institutions
of higher eduostion is determined in
accordance with the provisions of OMB
Ciroular A-21, '"“Cost Prinolples for
Bduoational Institutions,” The allow-
ability of gosts inourred by hospitals is
determined in socordance with the pro-
visions of Appendix B of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Ressarch and Development
Under Grants and Contracts with Hos-
pitals,” The allowability of costs in-
ourred by ocommercial organizations
and those non-profit organizations lst-
od in Attachment O to Oiroular A-122 ig
defermined in accordance with the pro-
visions of the Pederal Acquisition Reg-
ulation (FAR) at 48 OFR part 81.

§84.28 Period of availability of funds,

Where o funding period is speoified, &
recipient may charge to the grant only
allowable costs resulting from obliga-
tions inourred during the funding pe-
riod and any pre-sward costs author-
ized by HUD.

PROPERTY STANDARDS

$84.30 Purpose of property standards,

Seotions 84.31 through 84.87 set forth
uniform standards governing mansge-
ment and disposition of property fur-
nished by the Federal Government
whope cost was charged to B project
supported by a Federal award, HUD
shall require recipients 1o observe
these standards wnder awards end shall
not impose additional requirements,
unless speoifionlly required by Federal
statute. The recipient may use its own

24 CFR Subtille A (4-1-11 Edition)

property menagement standards and
procedures provided it observes the
provisions of §§84.81 through 84,87

§84.81 Imsurance coverage,

Reoipiente shall, at & minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient,
Federally-owned property need not he
insured unless requived by the terms
and conditions of the awarg,

§84.82 . Real property,

HUD presoribes the following require-
ments for recipients concerning the use

and disposition of real property ac- -

gquired in whole or in part under
awards;

(a) Title to real property shall vest in
the reoipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of

the project as long as it is needed and.

shall not ennoumber the property with-
out approval of HUD,

(b) The recipient ghall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projeots when the reoipient determines
thet the property is no longer needed
for the purpose of the original project.
Use in other projects shall be Umited
to those under federslly-sponsored

.projeots (i,e,, awards) or programs that

have purposes consistent with those
anthorized for support by HUD,

(0) When the real property is8 no
longer needed as provided in para-
graphs (a) and (b) of this seotion, the
recipient shall request disposition in-
stroctions from HUD or its successor
Federal awarding agenoy., HUD shall
observe one or more of the following

. disposition instruotions.

(1) The reciplent may be permitted to
retain title without further obligation
to the ¥ederal Government after it
oompensates the Federal Government
for that percentage of the ourrent fair
mearket value of the property atbtrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
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attributable to the Federal participa-
tion in the project (after deduocting ac-
tua] and reasonable selling and fix-up
expenses, if any, from the sales pro-
oseds), When the recipient s anthor-
ized or vequired to sell the property,
proper sales prossdures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return,

(3) The recipient mey be directed to
transfer ‘title to the property to the
Federa] Government or to an eligible
third party provided that, in snch
cases, the reocipient shall be entitled to
compensation for its attributable per-
centage ' of the ocwwrent fair market
value of the propsrty. ’

§84.88 Federally-owned 'and exempt
property. .

(a) Federally~-gwned property, (1) Title
to federally-owned property remains
vested in the Federal Government, Re-
cipients shall submit amually an in-
ventory listing ‘of federally-owned
property in their oustody to HUD.
Upon completion of the award or when
the property is mo longer needed, the

recipient shall veport the property o
* HUD for further HUD utilization.

(2) If HUD hag no further need for the
property, it shall be declardd excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Aot (16 U.B,0, 8710
(1)) to donate researoh equipment to
eduoational end non-profit organiza-
tions in accordance with 0,0, 12821,
“Improving Mathematics and Soience
Bduoation in Support of the National
Bducetion Goels.) Appropriate in-
stiructions shell be igsued to the veoipi-
ent by HUD. ’ .

(1) Ezempt property, When statutory
authority exists, HUD bas the option
0 vest title to property acquired with
Federal funds in the reoipient without
further obligation to the Federal Cov-
ermment and under oconditions HUD
considers appropriate. Such property is
“gxempt property.” Shonld HUD not
establish conditions, title to exempt
property wpon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§84.34

§84,84 Eguipment, : )

(a) Title to equipment acquired by a
reoiplent with Fefleral funds shall vest
in the recipient, subject to conditions
of this section.

(b) The reocipient shall not use eguip-
ment soguired with Federal fumds io
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless speoifically au-
thorized by Federal statute, for as long
a8 the Federal Government retains an
interest in the equipment. :

(o) The recipient shall use the equip-
ment in the projest or program Ilor
whioch it was aogquired es long s need-
sd, whether or not the projeot or pro-
gram ocontinues to he supported.by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-+
od for the original project or program,
the recipient shall use the sguipment
in conneotion with its other federally-
spongored sotivities, in the following
order of priority: ' )

(1) Aotivitles sponsored by HUD
which funded the original project; then

(2) Aotivities sponsored by other Fed-
eral awarding agenoles,

(d) During the time that equipment
is used on the project or program for
whioh it was soguired, the, recipient
shall male 1t aveileble for use on other
projects or programs if puch other nse
will not interfere with the work on the
project or program for which the equip-
ment was oviginally aoguired, First
preference for such other wse shall bhe
given to other projects or programs
sponsored by HUD that financed the
sgquipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
oies, If the efuipment is owned by the
Fefleral Government, use on other ac-
tivities not sponsorsd by the Federal.
Government shall be permissible if av-
thorized by HUD. User chavges shall be
treated as program income.

() When aoguiring replacement
equipment, the recipient may use the
squipment to be replaced as frade-in or
sell the equipment and uss the pro-
oseds to offset the costs of the replace-
ment eguipment subject to the ap-
proval of HUD,
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§84.34

(1) The reocipient’s property manage-
ment gtandards for equipment aoquired
with Tederal funds and federally-owned
egulpment shall inolude all of the fol-
lowing.

(1) BRauipment records shall be main-
tained acourately and shell include the
following information,

(1) A desorlption of the equipment,

(11) Meanufeoturer's serial number,
model number, Federal stook numbsr,
national stook number, or other identi-
fication number, .

(111) Bource of the egquipment, inolud-
ing the award number,

(1v) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
oolved, if the equipment was furnished

" by the Pederal Government) and cost.

(vi) Information from which one oan
oaloulate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government),

(vil) Liocation and condition of the
equipment and the date the informe-
tion was reported.

(viil) Unit acguisition cost.

(ix) Ultimate disposition data, in-
oluding date of disposal and sales price
or the method used to determine our-
rent fedr market value where & reocipi-
ent compensates HUD for its share,

(2) Bouipment owned by the Faderal
Government shall be identifled to indi-
oate Federal ownership.

(3) A physical inventory of equiproent
shall be teken and the results.rec-
onoiled with the eguipment records at
least onoe every two years, Any aif-
ferences between quentities detor-
mined by the physical inspeotion and
those shown in the accounting reocords
shall bs investigated to determine the
causes of the difference. The recipient
shall, in conneotion with the inven-
tory, verify the exlstence, ourrent ubi-
lization, and continued need for the
squipment,

(4) A control system shall be in effect
to insure adeguate safeguards to pre-
vent loes, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment ahall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

24 CFR Subfille A (4-1-11 Edition)

(6) Adequate maintenance procedures
ghall be implementsd to keep the
equipment in good condition,

(8) Where the recipient is authorized
or reguired to sell the eguipment, prop-
er sales procedures phell be established
which provide for compstition to the
oxtent praoticable and result in the
highest possible raturn,

(¢) When the reoiplent no longer
needs the eguipment, the eguipment
mey be uged for other aotivities in ac-
cordance with the following standards,
For equipment with & ourrent per unit
falr market value of $6000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made o HUD or its sucoepsor. The
amount of compensation shall be com-
puted by applying the percentege of
Federal participation in the cost of the
original project or program to the oux-
rent falr market value of the equip-
ment, If the reoiplent hag no need for
the equipment, the recipient shall re-
quest disposition instruotions from
HUD. HUD shall determine whether the
equipment oan be used to meet HUD's
requirements. If no requirement exists
within HUD, the avallability. of the
equipment shall be reported to the
General Services Administration by
HUD to determine whether s require-
ment for the equipment exists in other
Federal agenoies. HUD shall issue in-
structions .to the reoipiemt no later
than 120 calendar days after the reoipi-
ent's request and the following prooce-
dures shall govern,

(1) If so instruoted or if disposition
instructions are not issued within 120
calendar days after the rvecipient's re-
quest, the reoipient shell ssll the
equipment and reimburge HUD an
amount computed by applying to the
sales proceeds the peroentage of Fed-
eral parbticipastion in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal shars
8600 or ten peroent of the prooeeds,
whichever is less, for the reoipient's
selling and handling expenses,

(2 If the reciplent is instructed to
ship the eqguipment olsewhers, the re-
oiplent shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the reoiplent’s partioipation in
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the cost of the original project or pro-
gram to the ourrent fair market value
of the sequipment, plus any reasonable
shipping or interim storage oosts in-
ourred.

(3) If the reoipient is instructed 1o
otherwise dispose of the eguipment, the
reciplent shall be reimbursed by HUD
i?r such ocosts incurred in its disposi-

on.

(4) HUD may veserve the right to
transfer the title to the Federal Gov-
ernment or to & thivd party named by
the Federal Government when such
thivd parby is otherwise eligible under
existing statutes. Such transfer shall
1o subject to the following standards,

(i) The equipment shall he appro-
priately identified in the award or oth-
erwise made known to ‘the recipient in
writing, }

(i) EUD shall issue dispogition in-
gtruotions within 120 oslendar days
after receipt of s final inventory. The
final inventory shall list all equipmient
acquired with grant funds and feder-
ally-owned eguipment. If HUD fails to
issue disposition instructions within
the 120 oslendar day period, the reoipi-
ent shall spply the standards of this
section, as appropriate,

(ii1) When HUD exercises itg right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned squipment, .

§84.85 S\#')plies and other expendable
property.

(a) Tifle to supplies and other ex-
pendable ‘property shall vest in the re-
alpient upon acquisition, If there is a
residual inventory of nnused supplies
exoeeding $6000 in total aggregate
velue upon termination or complstion
of the project or program and the sup-
plios are not needed for any obther fed-
erally-sponsored project or program,
the recipient shall retain the supplies.
for use on non-Federal sponsorsd ac-
tivities or -sell them, but shall, in ei-
ther onse, compensate the Federal Gov-
ernment for its share, The amount of
compensation shall be computed in the
spme manney as for eguipment,

{b) The reoipient shall not use sup-
plies aoquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private oompanies charge for equiva-

§84.36

lent services, vmnless specifically au-
thorized by Federal statube, as long as
the Federal Government reteins an in-
terest in the supplies.

§84,86 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an swaxrd, HUD
reserves a royalby-fres, monexclusive
and irrevooabls right to reproduoe,
publish, or otherwise use the work for
TFederal purposes, and to anthorize oth-
ers to do so,

(b) Recipients are subjeot to applion-
ble regulations governing patents and
inventions, including government~wide
regulations issued by the Department
of’ Commerce at 87 OFR psrt 40,
“Rights to Inventions Made by Non-
profit Organisations and Sroall Busi-
ness Firms Under Government Girants,
Contraots and Cooperative - Agree-
ments,"” ' C

(e) HUD has the right to:

(1) Obtain, reproduoce, publish or oth-~
erwise use the date first produced
under an awerd; and

(2) Authorize others to receive, repro-
duoce, publish, or otherwise use such
date for HUD purposes,

(d)(1) In addition, in response to a
Freedom of Information Aot (FOIA) re-
guest for research date relating to pub-
iished research findings produced wnder
an award thet were ussd by HUD in de-
veloping an agenoy action thet has the
foroe and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a reasonable time, the research
dote 8o that they oan be made avail-
able to the ,public through the proce-
duves established under the FOIA, If
HUD obtains the resesroh date solely
in response to a FOIA request, HUD
may oharge the reguester a reasonable
foe egualing the full incremental cosb
of obtaining the research date. This fee
should reflect costs inocurred by HUD,
the recipient, and applicable subrecipi-
ents, This fes is in addition to any fees
HUD may assess under the FOIA (b
U.8,0, 662(a)(4)(A).

(%) The following definitions apply
{or purposes of this paragrapb (d):

(1) Research daia is defined as the re-
corded faotual material commonly &o-
cepted in the soientific community as
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§84.37

necessary to valldate research findings,
but not any of the following: prelimi-
nary analyses, drafts of soléntific pa-
pers, plans for future researoh, pser re-
views, or communloations with ool-
leagues, This "recorded” material ex-
oludes physioal objeots (e.g., lahoratory
samples). Reseqroh data also do not in-
clude!

(A) Trade seorets, commeroial infor-
mation, materials necessary to be held
confidential by a researoher unti)l they
are published, or similay informeation
whioh is protected under law; and

(B) Personnel and mediocal informa-
tlon and simllar information the dis-
olosure of which would consbitute a
clearly unwarranted invasion of per-
sonal privaocy, such as information that
could be used to identify a particular
person in a research study,

(11) Published is defined as either
when:” )

(A) Regearch findings are published
in & peer-reviewed solentific or tech-
nical journal; or :

(B) HUD publicly and officially oites
the repearch findings in support of an
agenoy aotion that has the force and
effect of law, .

(i11) Used by HUD in developing an
agency action that has the force and ef-
feot of law is defined as when HUD pub-
Yoly and officielly oltes the researoh
findings in support of an agenoy action
that has the foroe and effect of law.

(e) Title to intangible property and
debt instruments aoquired under an
award or subaward vests upon acquisi-
tlon in the reoipient. The reciplent
shall use that property for the origi-
nally-authorized purposs, and the re-
olpient shall not enownber the prop-
erty without approval of HUD, When no
longer needed for the originally au-
thordzed purpose, disposition of the in-
tangible property shall coour in accord-
snce with the provisions of §84.84(g).

{69 FR 47011, Bept. 13, 1004, as emended at 66
FR 80498, May 11, 2000]

§84.87 Property trust relationship.
Real property, equipment, intengible
property and debt instruments that are
aoguired or improved with Federal
funds shall be held in trust by the re-
oipient a8 trustee for the beneficiaries
of the projeot or program under which
the property was acquired or improved,

24 CFR Subtifie A (4-1~11 Edition)

HUD may require recipients to record
Mens or other eppropriate notices of
record to indioate that personal or real
property has been soguired or improved
with Federal funds and that use and
disposition oconditions apply to the
property, :

PROCUREMENT STANDARDS

§84.40d Purpose of procursment stand-
Bras, N
Seotions 84.41 through 84,48 set forth
standards for use by recipients in es-
tablishing procedures for the proours-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds,
These sptandards are furnished to en-
sure that such materinls and services
are obtained in an effective manner
end in complience with the provisions
of applicable Federal statutes and ex-

- soutiive orders. No additionsl proocure-

ment standards or regquirements shall
be imposed by HUD upon recipients,
unless gpecifiocally required by Federsl
statute or exeoutive order or approved
by OMB, ’

§8441 Reoipient responsibilities.

The standards contained in this seoc-
tion do not relieve the recipient of the
contraotual responsibilities arising
under its contraot(g). The recipient is
the responsible authority, without re-
course to HUD, regarding the setble-
ment and satisfaction of all contrac-
tual and adminigtrative issues arising
out of proourements entered into in
support of an award or other agree-
ment. This inoludes disputes, olaims,
protests of award, source evalustion or
other matters of a contractual naturs,
Matters conoerning violation of statute
are to be referred to such Federal,
Btate or local authority as may have
proper jurisdiotion,

§8442 Codes of conduct,

The recipient shall maintain written
standerds of oconduot governing the
performance of its smployees engaged
in the awerd end administration of
contraots, No employes, officer, or
agent shall participate in the seleotion,
award, or administration of a contract
supported by Pederal funds if a real or
apparent conflict of interest would be
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involved, Buch a confliot would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has & finanocial or other intorest
in the firmy selected for an award, The
officers, employees, and agents of the
reoipient shall nelther solicit nor ac-
oept gratuities, favors, or anything of
monetary valus from oontractors, or
parties to subagresments, However, re-
oipients may set standards for situa-
tions In which the financial interest is
not substantiel or the gift is an unso-
liolted itern of nominal value, The

standards of conduot shall provide for.

disoiplinary sotions to be applied for
violetions of such standards by offi-
cers, employees, or agents of the re-
oipient.

§84.48 Competition.‘

All proourement transeotions shall
be conduoted in a manner to provide,
to the maximum extent practical, open
and free ocompetition, The recipient
ghell be alert to organizationsl ocon-
fliots of interest as well as nonoompeti-
tive praotices among ocontractors that
may restrict or eliminate competition
or otherwise restrain trade, In order to
ensure objeotive contractor perform-
ance and eliminate unfair competitive
advantege, contractors that develop or
draft specifications, requirements,
statements of work, iumvitations for
bids and/or requésts for proposals shall
be exoluded from competing for such
proocurements, Awards ghall be made to
the bidder or offeror whose bid or offer
- is responsive to the sololtation and is
most advantageous to the recipient,
prios, quality and other factors consid-
ered. The other faotors shall include
the bidder's or offeror's ocompliance
with Heotion 3 of the Housing' and
Urban Development Aot of 1868 (12
U.8.0, 1701n), hereafter referred to as
“*Seotion 3.'" Seotion 8 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, State,
and loca)l lawg, and regulations, eco-
nomic opportunities generated by oer-
tain HUD finanecia) assistance shall be
diveoted to low- and very low-inocome
persons, Solioitations shall clearly seb
forth all requirements that the bidder

§64.44

or offeror shall fulfill in order for the
hid or offer to he evaluated by the re-
cipient, Any and all bids or offers may
be rejected when it is in the recipient's
interest to do so.

§84,44 Proourement procedures,

(a) All reoipients shall establish writ-
ten proourement procedures, These
procedurss shall provide for, at a min-
imum, that paragiaphs (a)(l), (2)(2) and
(8)(8) of this section apply. -

(1) Recipients avoid purchasing un-
neocessary items, :

(2) Where approprigts, an analysis is
made of lease and puvchese alter-
natives to determine whioh would be
the most eoonomionl and practical pro-
ourement for the Federal Governments

(8) Solicitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate desoription
of the technioal requirements for the
materlel, produot or service to be pro-
oured. In competitive procurements,
such a desoription shall not contain
features which unduly restrict com-
potition, T i

(i) Requirements which the biddex/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals. )

" (iil) A desoription, whenever prac-
tioable, of technioal requirements in
terms of funotions to bse performed or
performance required, including the
range of acoeptable oharacteristios or

- minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal’ (escriptions that bid-
ders are required to meet when suoh
items are included in the solicitation.

(v) The sacoeptance, to the extent
practicable and sconomicelly femsible,
of products and services dimensioned in

" the metrio system of measurement,

(vl) Preference, to the extent prac-
ticable and eoonomioally feasible, for
products and services that oonserve
natural resowrces and protest the envi- -
ronment and are ensrgy effiolent,

(b) Positive efforts shall be made hy
reoipients to utilize small husinesses,
minority-owned firms, anhd women's
business enberprises, whenever pos-
sible. Reocipients of Federal awards
shell take all of the following steps to
further this goal.
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§64.46

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
- ness enterprises are used to the fullest
extent praoticable,

(2) Make information on forthcoming
opportunities’ available and arrange
time frames for purchases and oon-
traots t0 encourage and faollitate par-
tioipation by small businesses, minor-
{ty-owned firms, and women's business
enterprises,

(8) Congider in the contract prosess
whether firms ocompeting for larger
contracts intend to subocontraot with

small  businesses, minority-owned
firmg, and women's business enter-
prises,

(4) Encourage contracting with con-
sortinms of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for ons of these firms to handle individ-
nally.

(6) Use the servioes and assistance, as
appropriate, of suoh organizations ag
the Small Business Administration and
the Department of Commeroce's Minor-
ity Businegs Development Agenoy in
the solicitation and utilization of
small businesses, minority-owned firme
and women'’s business enterprises.

(c) The type of procuring instruments
used (e.g,, fixed price oontraocts, ocost
reimbursable contraots, purchage or-
ders, and incentive contraots) shall be
determined by the reoipient but shall
be appropriate for the partioular pro-
oursment and for promoting the best
interest of the.program ox project in-
volved, The “cost-plus-n-percentage-of-
cost” or “percentege of oonstruotion
oost” methods of contmoting shall not
be used.

(d) Contracts shall be made only with
responsible qontraotors wWho PpO8SSess
the potentisl ability to perform suo-
oossfully under the terms and oondi-
tions of the proposed proourement.
Consideration shall be given to such
matbers as contractor integrity; com-
pliance with public policy, including,
whers applicable, Seotion 8 of the
Housing and Urban Development Act of
1068 (12 U.8.0. 1701u); record of past
performance; end financial and tech-
nical resources or accessibility to other
neoessary resources. In oertain oir-
oumstanoes, oontracts with ocertain
parties are restrioted by implementa-

24 CFR Subtitle A (4-1-11 Edlition)

tion of Bxecutive Orders 12648 and
12680, “Debarment and Suspension," at’
2 OFR part 2424,

(8) Reoipients shall, on request, make
available for $he Federal awarding
agonoy, pre-awerd review and prooure-
ment doouments, such as requests for
propossls or invitations for bids, inde-
pendent cost estimates, eto., when any
of the following conditions apply,

(1) A ‘reoipient's prosurement proce-
dures or operation fails to comply with
the procurement standerds in HUD's
implementation of Ciroular A-110,

(2) The procursment is expsoted to
exoesd $100,000 or the small purchase
threghold fixed at 41 1.8.C. 408 (11),
whichever is grester, and is to be
awarded without competition or only
one bid or offer is received in response
10 a soliojtation.

(8) The proourement, which is ex-
pected to exceed the sroall purchase
threshold, speoifies a '‘brand name"”
produot,

(4) 'The proposed award over the
smell purchage threshold 18 to be
awarded to other than the apparent
low bidder under & -sealed bid procure-
mefit,

(5) A proposed contract modification
changes the socope of a contract or in-
oreases the contract amownt by more
than the amount of the small purchase
threshold,

[69 FE 47011, Sept. 18, 1004, &5 amended at 72
R 78462, Doo. 27, 2007)

§84.46 Cost and price analysis,

Some form of cost or price analysis
shall be made and documented in the
procurement files in conneotion with
every procurement action, Price anal-
ysis may be acoomplished in various
ways, inoluding the oomparison of
price quotations submitted, merket
prices and similar indiola, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
copt o determine reasonableness,
allooability and allowability.

§84.46 Procurement records,

Prooursement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at & minimum!

(a) Basis for contractor selection;
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(b) Justification for lack of compstbi-
tion when competitive bide or offers
are not obtained; and

(o) Basis for award cost or price.

§8447 Contract administration,

A system for contraot administration
shall be maintgined to ensurs oon-
traotor conformance with the terms,
conditions and specifioations of the
contract and to ensure adeguate and

timely follow up of all purchases, Re-

cipients shall evaluate contractor per-
formanoce sand dooument, as appro-
priate, whether contraoctors have met
the terms, conditions and speoiﬂon—
tions of the contract.

§84.48 Coniract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contraocts, The following
provisions shall also be applied to sub-
oontracts,

(a) Contracts in exoess of the small
purchese threshold shall conbtain con-
traotual provisions or conditions that
gllow for administrative, contractual,
or legal remedies in instances in which
a contraotor violates or breaches the
contract terms, and provide for such
remedial aotlons a5 may be appro-
priate,

(b) A1l contracts in excess of the
small purchase threshold shall contain
suitable provisions for terminstion by
the recipient, including the manner by
which termination shell be effected
an@ the basis for settlement, In addi-
tion, such.contyacts shall desoribe con-
ditions under which the contrach. may
be terminated for default as well as

conditions where the contract may he |

termingted becanse of ciroumstances
beyond the control of the contractor.
(o) Bxoept ns obherwise reguired by
statute, an award that rvequires the
oontracting (or suboontracting) for
constrnction or facility improvements
shal) provide for the racipient to follow
its own requivements relating to bid
guarantees, performance bonds, and
payment honds unless the construction
ocontract or suboontract exceeds
$100,000, For those oontracts or sub-
osontracts exoseding $100,000, HUD may
aocoept the bonding policy and require-
ments of the recipient, provided HUD

§64.48

has made s determination that the
Federal Government's interest is ade-
gquately protseted, If such a determing-
tion has not heon made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
eduivalent to five percent of the bid
price, The *bid guarantee” ghall con~
sist of & firm commitment such as &
bid bond, certified checl, or other ne-
gotiable imstruoment acoompanying e
bid es assuranoce that the bidder shall,
upon zooceptance of his bid, execute
puch contractual doocuments as may be
required within the time spsdified.

(2) A performance bond on the part of
the contractor for 100 percent of the
pcontract prics. A “performance bond"
i one exeouted in conneotion with a

ocontract to secure fulfiliment of all the,

oontraoctor's obligations under such
oontrao, .

(8) A payment bond on the part of the
contractor for 100 percent of the con-
tract price, A ‘‘peyment bond" is one
exesouted in connestion with a contract
to assure payment as required hy stat-
ute of all persons supplying labor and

materiel in the execution of the work .

provided for in the contrasct,

(4) Where bonds are required in the
situntions deseribed herein, the honds
shall be obtained from companies hold-
ing certificates of authority as acoept-
able sureties pursuant to 81 OFR part
223, *Burety Companies Doing Business
with the United Btates.” !

() A1l negotiated contracts (except
those for less than the small purchase
threshold) awarded by reciplents shall
include & provision to the effect that
the recipient, HUD, the Oomptroller
Genera) of the United States, or any of
their duly authorized representatives,
shall have acoess to any books, doou-
ments, papers and records of the ocon-
traotor which are diveotly pertinent to
s specific program for the purpose of
making sudits, exeminations, excerpts
and transoriptions,

(6) AIl ocontraots, including small

purchases, awarded by vecipients and

their contractors shall contain the pro-
ocurement provisions of Appendix A to
this ruls, as applicable.
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£84,50
RBPORTE AND RECORDS

$84.50 Purpose of reports and records,

Beotions 84.51 through 84.58 set forth
the proosdures for monitoring and re-
porting on the reoipient's finanocial and
program performanoce and the nec-
esgary stendavd reporting forms, They
also set forth record retention require-
ments, .

§84,61 Monitoring and reporting pro-
gram performance,

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, funotion or aotiv-
ity supported by the award, Reocipients
shall monitor subawerds to ensure sub-
recipients have met the audit regquire-
ments as delineated in §84.26,

(b) HUD shall preseribe the frequency
with which the performance reports
shall be pubmitted. Exoept as provided
in §84.51(f), performance reports shall
not be required mors frequently than
quarterly or less frequently than annu-
ally. Annaal reports ghall be due 80 cal-
endar days aftor the grant year; quar-
torly or seml-annual reports shall be
due 80 days after the reporting period,
HUD mey require annual reports before
the anniversary dates of multiple year
awards in Meu of these requirerments.
The final performance reports are dne
80 calondar deys after the expiration or
termination of the award, .

(e) If inappropriate, a final technioal
or performance repoxt shall not be re-
guired efter completion of the projeot.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following!

(1) A comparison of actual acocom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the outpnt
of programs or projects oan be readily
guantified, such quantitative data
should be related to cost date for com-

putation of unit costs.

" (2) Remsons why established goals
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs,

24 CFR Sublille A (4-1-11 Editlon)

() Recipients shall not be reguired to
submit more than the original and twe
copies of performance reports,

() Reciplents shall immediately no-
tify HUD of developments thet have a
significant impact on the award-sup-
ported aotivities, Also, nobification
shall be given in the oase of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objeotives of the awaxrd. This notifl-
cation shall include & statement of the
sotion taken or contemplated, and any
ajssistunoe needed to resolve the situa-
tion.

(g) HUD may make site visits, as
needed,

(h) HUD shall comply with clearanoce
requirements of 5 CFR part 1320 when
reguesting performance deta from 1re-
cipients,

§84,62 Finanoial reporting,

(a) The Pederal finanocial report
(FFFR), or such other form as may be
approved by OMB, is anthorized for ob-
taining finanolal information from re-
oipients. The applioability of the FFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FPR upon re-
oelpt of the award, A HUD program
may, where appropriate, walve the use
of the FFR for 1ts grantess and require
an alternative reporting system.

(b) HUD shail presoribe whether the
FFR shall be on & ocash or acorual
basis, If HUD requires accrual informa-
tion and the reoipient's amooounting
records are not normaelly kept on the
acarual basis, the recipient shall not be
reguired to convert its acocunting sys-
tem, but shall develop such acorual in-
formation through best estimates
bessd on an analysis of the doonmenta-
tion on hand, ’

(6) HUD shall determine the fre-
quenoy of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
egram, However, the report shall not be
required more frequently than guar-
texly or less freguently then annually.
The reporting period end dates shell be
March 31, June 80, Septomber 30 or De-
cember 81, A final FFR shall he re-
quired at the completion of the award
agreement and shall use the end date of
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the broject or grant period as the re-
porting end date, o

{@) HUD requires reciplents to submit
the FFR xio later than 80 days after the
end of each speoified reporting period
for guarterly and semi-annval reports,
and .90 ocalender days for annusl re-
ports, Final reports shall be submibtted
no later than 80 days after the project
or grant period end date, Extensions of
roporting dus dates may bs approved
by HUD upon reguest of the recipient,
JHUD may require awardees to submib
the FFR electronioally. Blectronic sub-
mission may be waived for ¢auss in ao-

cordenoce witli HUD's waiver polloy in

- §6,110 of this title. - ]
" (8)(1) When funds are advanoced o re-
clpierts HUD shall use the FFR ‘to
monitor cash advancef to reciplents
and to obtain dishursement informe-
tion for eaoh agreement with the re-
oipients, HUD may require forscasts of
PFederal cash requirements in the ‘‘Re-
yharks' section of the FFR and may re-
- guire recipients to report in the ‘‘Re-
" jnarks" seotion the amount of oash ad-
vances reveived and reteined in exoess
of three days and any interest earned
on such eash advanoes. Reoipients shall
. provide short narrative explenations of
notions taken - to vredwuce early
- drawdowns and exoess balances. .
(2) Reoiplents shall be requiréd to
submit not more than the original and

two coples of the FFR oy submit the re-

yort-gledtronically, HUD may require a
auerterly report from recipients re-

oelving advanoes totaling $1 million or-

more per year,

(f) When HUD needs additional infor-
metion or more frequent reports, the
following shall he observedl.

(1) When additional information is
needed to comply with legislative re-
tuirements” or governmentwide re-
quirements, HUD shall issue instruo-
tions to require recipients to submit
such information under the ‘‘Remarks"
seobion of the reports or other means. .

(2) When HUD {letermines that a re-
ciplent's accounting system does not
meet the standerds in §84.21, additional
pertinent information to further mon-
{tor awards may be obtained by written
-notice to the reoipient until such time
‘a8 vhe pystem is brought up to stand-

»'grd. HUD, jn obtaining this informa-

§84.53

tion, shall oomply with report clear-
ance yequirements of b OFR part 1320,

.(8) HUD may eleot to acoept the iden- .

tical information- from the recipients
through a system to system data inter-
face as determined by HUD, -

{76 FR 41089, July 16, 2010)

§84.58 Retention and access reguire-
~ ments for records,

() This section sets forth require-
ments for record retention and acoess
to records for awards to reoipients,
HUD shall not impose any otber record
vetention or acoess requirements upon
reolipients, .

(5) Financial records, supporting dos-
uments, statistion) records, end all
other regords ‘pertinent to an award
shall be retained for a period of three
yeers from the date of submission of
thie final expenditure report ox, for
awsrds that pre renewed guarterly or
anunally, from the date of the submis-
sion of the quarterly or anmual finan-
oial report, as euthorized by HUD. The
only exceptions are the following.

(1) I any litigation, olaim; or audit is
started before the expiration of the 8-
year period, the reoords shall he re-
tained. until all litigation, claims or
eudit findings involving the records
have been resolved and final action
taken, '

(2) Reooxds for real property and
squipment acquired with Federal funds
shall be retainod for 8 yeers after final
disposition, ‘ S

(3) When records ave tvansferred to or
maintained by HUD, the 3-year reten-
tion reguirement is not applicable to
the reciplent. . N

(4) Indirect cost rate proposals, cost

allooation plans, etc. as speocified in

§84.58(g), :
- (6) Copies of oxiginal records may he

‘substituted for the original records if

suthorized by HUD. B )

(d) HUD shall reguest tvansfer of cer-
tain reoords to its custody from recipi-
ents when it determines that the
racords . possess long terin rebention
value, However, in order to avold dupli-

oabe recorfkeeping, HUD may make ar~
" rangements for recipients to retain any

veoords thaet ave continuously mneeded
for joint uss, .

(¢) HUD, the Inspector General,
Comptrolley Geénersl of - the TUnited
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§84.60

States, or any of thelr duly authorized
representatives, have the right of timne-
ly and unrestrioted aoccess to any
books, doouments, papers, or other
records of reoipients that are pertinent
to the awards, in order to make andits,
exeminations, excerpts, transcripts and
oopies of such documents. 'Thie right
8lso includes timely and reasonable ao-
oess to a reoipient's personuel for the
purpose of interview and discussion re-
lated to-such documents, The rights of
aooess in this paragraph (e) are not
limited to the reguired retention pe-
riod, but shall lest as long as recordy
ars retained, )

(f) ‘Unless required by statute, HUD
shall not plave restrictions on recipi-
ents that limit public acoess to the
reoords of recipients that are pertinent
to an awerd, exoept when HUD ocan
demonatrate that such records shall be
kept confidential and would have besn

- exempted from displosure pursuant to
the Freedom "of Information Act (b
U.8.0. bb62) if the records had belonged
to HUD,

(g) Indiveot cost rate proposals, cost al-
location plans, ete. Paragraphs (g)(1) and
(g)(Z) of this ssotion apply to the fol-
lowing types of doouments, and their
supporting records—indireot oost rate
computations or proposals, oost alloos-
tion plans, and any slinilar accounting
ocomputations of the rate at which a
paitionlar group of costs is chargeable
(such as oomputer usage ochargebaock

- rates or ‘oomposite fringe benefit

rates),
(1) If submitied for negotiation. If the
recipient submits to HUD or the sub-
- reciplent submits to the recipient the
proposed, plan, or other aormputation to
form the basis for negotiation of the
rate, then the 8-year retention period
{or its supporting records starts on the
date of such submisgion,
- (@) If not submitted for negotiation, If
the recipient i8 not required to submit
to HUD or the subrecipient is not re-
quired to submit to the reoipient the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
figeal year (or otheyr acoounting period)
covered by the proposal, plan, or other
computation.

24 CFR Subfiie A (4~1~11 Edition) -
TERMINATION AND FIINFORCIMBNT '

84,860 Purpose of termination and en-
forcement,
Seotions 84,61 and 84.6% set forth uni-
form suspension, termination and en-
foroement prooedures,

§84,61 Termination,

(2) Awards meay be terminated in
whole or in part only if paragraphs
(a)(1), (a)2) or (a)3) of this seotion
apply.

(1) By BUD, ii‘ & reoipient materially
fails to comply with the terms and con-
ditions of an award,

(2) By HUD with the consent of the
reciplent, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date

_and, in the onse of partial terminstion,

the portion o be terminated.

(8) By the rescipient npon sending to
HUD written notification setting forth
the ressons for such termination, the
offeotive date, and, in the onse of par-
t1a] termination, the portion to he ter-
minated. However, if HUD determines
in the oase of partial termination that
the reduced or modified portion of the
grant will not acoomplish the purposes
for whioch the grant was made, 1t may
terminate the pgrant in its entirety
under either paragraphs (a)(1) or (a)2)
of this seotiion.

(b) If costs are allowed under an
award, the resppumsibilities of the re-
oiplent referred to in §64.71(s), inolud-
ing those for property mansgement as
appliceble, ghall be considered in the
términation of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mization, as appropriate,

§84.62 Enforcement,

(2) Remedies for noncomplieance, If o re-
oiplent materially falls to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD maeay, in addition
to imposing any of the special condi-
tions outlined in §84,14, take ons or
more of the following aotions, as appro-
priate 1n the clroumstances. .
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(1) Temporarily withhold cash pay-
ments pending, correstion of the defi-
ciency by the recipient or more severe
enforocement aotion hy HUD,

(2) Disallow (that is, deny both use-of
funds and any applioable matohing
oredit for) all or part of the cost of the
activity or action not in compliance,

(8) Wholly or partly suspend or ter-

minate the surrent award,

(4) Withhold further awa,rds for the

project or program.

(5) Tale other remedies bhat may be
legally available,

(b) Hearings and appedls, In taling an
snforcement action, HUD shall provide
the reoiplent an opportunity for hear-
ing, appeal, or other administrative
prooseding to which the recipient is on-
titled under any sbatute or regulation
applicable to the action involved,

(o} Effects of suspension and termi-
notion, Costs of & reoipient resulting
from obligations inourred by the re-
cipient during o suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notios of suspension or ter-

. mination or snbsequently, -Other recipi-

ent ocosts during suspension or after
termination which are necespary and
not reasonably avoidahle are allowable
if paragraphs (0)(1) and (c)(2)" of this
section apply.

(1) The costs result from obligabions

- which were properly inourred by the re-
cipient before the effective date of sus-

pension or termination, are not in an-
tioipation of it, and in the oase of a ter-
mination, are nonoanoellable,

(2) The ooBts would be allowable if

. the award were not suspended or ex-

pired normally at the end of the fund-
ing period in which the termination
tales effeot, .

(@) Relatlonship to debamnent ond sus-
pension. The enforcement remedies
jdentified in this seobion, inoluding
smspension and termination, 4o not
preclude & recipient from being subjeot
to debarment and suspension ,under
HUD's regulations at 2 OFR part 2494
(see §84.13),

{60 PR 47011, Bept, 13, 1894, as mendsd at 72
TR 73402, Deo, 27, 2007}

. §84.72

5ubpurl D—Afler-the-Award
"Requirements

§84.70 Purposs,

Seotions 84.71 through 84 73 contain
olopeout procedurses and cother proce-
dures for subseguent disa.llowanoes and
adjustments,

§84.71 CQloseout proaedures.

(2) Reoipients shall submit, within 80
oalendar days afber the date of comple-

tion of .the award, all financial, per-.

formance, and other reports as required
by the terms and conditions of the
award. HUD meay adprove extensions
when reguested by the recipient.

(b) Unless HUD authorizes an exten-
sion, & recipient shall lquidate all ob-
ligations inourred under the award not
later than B0 calendar days after the
funding period or the date of comple-
tion as speoified in the terms and con-
diitions of the award or in HUD instruc-
tions,

(¢) HUD shall make prompt payments -

10 a recipient for allowable reimburs-
able costs under the aweard baing‘ olosed
out.

(d) The recipient shall promptly Te-

fund any balances of unobligated cash -

that HUD has advanced or paid and
thet 18 not authiorizged to be retained by
the reciplent for use in other projeots.
OMB Ciroular A-120 governs unreturned

amounts that bsoome delingnent debbs.

{e) When authorized by the terms and
oonditions of the awdrd, HUD shall
make a settlement for any upward or
downward adjusbrnents to-the FPederal
share of costs after oloseou‘o reports are
raceived, .

() The recipient shall a.ooount for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
sordance with §§84.81 thi'ough 84,87,

(&) In the event a final aundit has not -

been performed prior to the closeout-of

an award, HUD shall retain the right to-

recover an appropriate amount after
fully oonsidering the recommendations
on disallowed costs resulting ﬁ'om the
final audit

§84,72 Subsequent ad;uet:ments and
continuing responsibilities,

() The oloseout of an awerd does not
affeot any of the following.
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§84.73

(1) The right of HUD to disallow costs -

and recover funds on the basis of a
later audit or other review.

(2) The obligation of the revipient to
return any funds due as & result of
later refunds, correotions, or other
transsotions,

(8) Audit reguirements in §84.26.

(4) Property management require-
ments in §§84,31 through 84.37,

; 25) Records retention as required in

84,68,

(b). After oloseout of an award, a rela-
tionship oveated under an award may
be modified or ended in whole or in
. part with the corisent of HUD and the
reciplent, provided the responsibilities
of the recipient referred to in §84,78(a),
inoluding those for property menage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the reoipient ag appro-
priate,

§84.78 Collection of amounts due,

(&) Any funds paid t0 a reolplent in
oxcoss of the amount to which the re-
cipient is finally deterrmined to be enti-
tled under the terms and conditions of
the award oonstitute a debt to the Fed-
- eral Government, If not paid within a

. réasonable period after the demand for
payment, HUD may reduoe the debt by
paragraphs (a)(1), (a)(2) or (a)(8) of this
seobion,

(1) Making an administrative offset
against other requests for reimburse-
.ments,

(%) Withholding advance ps,yments
otherwise due to the reoipient,

(8) Teking other aoti,on permitted by
statute.

(b) Exoept es otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 OFR
Chapter I, “Federal Olaims Collection
Standards.”

Spraﬁ E—-Use of Lump Sum
Grants

§84,80 Conditions for wse of Lum:
Sum (fized price or fixed amoun
grants.

(8) Heads of awarding aotivities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having e published program reg-
ylation or Notice of Funding' Aveil-

B

24 CFR Subtille A (4~1-11 Edition)

ability, For other awaxrds, discrabion
may be provided. to Grant Officers tio
detormine the funding arrangement on
a transaction basis, In suoh oases,
Grant Officers shall docurent the basis
for seleotion of thé funding arrange-

‘ ment in the negotiation record, Appro-

priate consideration to fixed amount
(ump sum) awards shall be made if one
or rmore of the following oconditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total actuel cost of
the projeot.

(2) The HUD funding amount does not

~exceed $100,000 or the small purchasse

threshold fixed at 41 U,8.C. 408 (11),
whiochever is greater.

(3) The project scope 1s very specific
end adequete cost, historical, or unit
pricing date is available to establish a
fixed amount award with assuranoce
that the reclplent will realize no incre-
ment; above aotual 005,

(b) [Reserved]

§84.81 Definition.

(a) A lump sum award is an award for
a predetermined smount, as set forth
in the grant agreement, whioh amount
does not vary with the amount of the
recipient's actnal inourred costs. Under
this type of award, HUD -does not pay
the recipient for its inourred costs butb
rather for completing oertain defined
events in the work or achievement of
some other well-defined milestons,
Some of the ways in which the grant
amount may be paid ars, but are not
Umited to:

(1) In several partial payments, the
amount of each agreed upon in ad-

“vance, and the “milestone’ or event

triggering the payment also agreed
upon in advance, and set forth in the
gramt;

(2) On & unit price basis, for a deﬁned
unit or units (such ap a housing coun-

_peling nnit), at a defined price or

prioes, agreed to in advance of perform-
ance of the grama and set forth in the
grant; or,

*(8) In one payment at grant oomple-
tion.

(b) The key distinction between a
lump sum and a cost reimbursement
grant is the lack of a direct relation-

ship between the costs incurred by the
478
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veoipient and the amounst paid by HEUD
in the lump sum arvangenient,

§84,82 Provisions applicable -only to
lwmp sum grants. :

© In addition to the provisions of this

pubpart B, pubparts A and B of this

part apply to lump sum grants.

(a) Financial and program: mangge-
ment, Paragraphs (b) through (e) of this
geotion prescribe standsrds for finan-
oial management systems, methods for
-meXing payments, budget revision ap-
provals, and making andits,

(b) Standards jor finanvial manogement
systems. (1) Réocords that identify ade-
guately the sourcde and application of
funds for federally-sponsored activities
are required, ‘These records shall con-
tain information perteining to Federal
swards, authorizations, obligations,
mobligated balences, asssts, outlays,
inocome and interest, )

(2) Bffeotive control over and ac-
countability for all funds, property and
other assets Are required. Reoiplents
shall adeguately safeguard all such as-
sets end assure they are used solely for
authorlzed purposes, :

(8) Comparison of outlays with budg-
ob amounts for each awerd is required.
Whenever appropriate, financial infor-
metion should be related to perform-
ance and unit cost data,

(4) Where HUD guarantees or insures
the repayment of monsy borrowed by
the reoipient, HUD, at its discretion,
may require sdsquate honding and in-
surance if the bonding and insurance
requirements of the reoiplent are not
deemed adequate to protect the inber-
est of the Federal Government,

-(6) HUD may require adequate fidel-
ity bond coverage where the recipient
. 1a0ks sufficient coverage to proteot the
Federal Government's interest, .

(6) Where honds ave required in the
situntions desoribed above, the bonds
shall be obtained from companies hold-
ing certificates of authority as acoept-
_able sureties, as prescribed in 31 OFR
part 228, “Surety Companies Doing
Business with the United States.”

(¢) Payment. (1) The standerd gqir—,‘

erning the use of banks and other insti-
tutions as depositories of funds ad-
vanoed under awards is, HUD shall not
require separate depository accounts
for funds provided to a reoiplent or es-

§84.62

tablish any eligibility reguirements for
depositories for funds provided to & re-
cipient, However, reoipients must be
able to aocount for the receipt, obliga-
fion and expenditure of funds.

-(2) Consistent with the national goal
of expanding the opportunities for
women-bwned and minority-ovwned
business enterprises, recipients shall be
encouraged to use women-owhed and
minority-owned banks (s bank which is
owned at least 50 percent by women or
minority group members),

() Revision of budget and program
plans, (1) The budget plan is the finan-
clal expression of the project or pro-
gram as approved during the award
prooess, It may inolude either the Fed-

- eral and non-Federal shars, or only the

Pedersl share, depending upon HUD re-
quirements. It shall be related to per-
formancs for program evaluation pur-

* poses whenever appropriate.

(2) Reciplents are required to reporb
deviations from program plens, and re-
quest prior approvals for budget and
program plan revisions, in acocordance
with this seotion., ’

- {8) For nonoonstruction awards, re-

- oiplents shall request prior approvals

irom HUD for ome or mors of the fol-

“lowing program or budgeb relpted rea-

sONS, ’ .

(i) Change in the soope or the objec-
tive of the project or program (even if-
there is no associated budget revision

‘requiring prior written approval).

(i1) The need for additional Federal
funding,

(i) Unless desoribed in the applica~
tion and funded in the approved
awards, the subaward, transfer or con-
traocting out of any work under an
award, This provision does not apply to
the purchase of supplies, matberial,
equipment or general support services.

(4) No other prior approval require-
ments for specific items mey be im-
possd unless n deviation has bhsen ap-
proved by OMB,

(6) Bxoept for requirements listed in
paragraphs, (8)(8)(1) and (A)(8)(ii) of this
section, HUD is autborized, at its op-
tion, to waive ocost-related and admin-
istrative prior written approyals re-
guived by Ciroular A-110 and OMB Cir-
oulars A-~21 and A-122, Such walvers
mey include authorizing recipients to
o any one or more of the following,
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§84.83

() Initinte a one-time extension of
the expiration date of the award of up
to 12 monthg unless one or more of the
following oonditions apply. For one-
time extensions, the reciplent must no-
tify HUD in writing with the sup-
porting reasons and revised expirabtion
date ot least 10 days before the expira-
tion date speoified in the award. This
action may be talcen unless:

(A) The terms and oonditions of
award prohibit the extension,

(B) The ext.eneion requires adaditional
Federal funds,

(C) 'The extension ‘involves any
ohange. in the approved objectives or
soope of the projeot,

(6) For construction awards, recipl~
ents shaell reguest prior written ap-
proval promptly from HUD for budget
rovisions whenever paragraphs (d)(6)(1)
or (d)(8)(i1) of this section apply.

(i) The revision results from changes

.in the soope or the objective of the
projeot or program,.
(i) The need ariseg for additional
Federal funds to completé the projeot,
(7) No other prior approval reguire-
- ments for speoific items may be im-
posed unless s, devia,tlon hag been ap-
proved by OMB,.

(8)-When HUD makes an a.wurd that
provides support for both constrnction
and nonconstruction work, HUD mey

require the reclpient to request prior

approval from HUD before making any
fund or budget trensfers between the
two types of work pupported,

(8) Non-Federgl qudits. (1) Recipients
end subrecipients that are institutions
of higher eduontion or other non-profit
organizabions (including hospitals)
shall be subject to the aundit require-
ments contained in the Bingle Audit
Aot Amendments of 1086 (81 U.8.0, 7601-
7507) and revised OMB OCiroular A-188,
vAudits of States, Looal Governments,
and Non-Profit Organizations,” '

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 soxies of this title which receive

awards subject to part 84 shall comply '

with the andit requirements of revised
OMB Ciroular A-133, “*Audits of States,
Looal Governrnents, and Non-Profit Or-
ganigations.” For HUD programs, a
non-profit’ organization is the mort-
gagor or owner (as these terme are. de-
ﬂned in the regulations in the part 200

24 CFR Sublilie A (4-1-11 Edition)

and part 800 series) and not & related or
affiliated organization or entity,

(11) [Reserved]

(2) State and lpca] governments shall
be subjeot to the audit requirements
ocontained in the Bingle Audit Aot
Amendments of 1898 (81 U.8.C, 7501-
507) and revised OMB Ciroular A-1338,
“Audits of S8tates, Looal Governments,
and Non-Profit Organizations,"

(3) For-profit hospitals not ocovered
by the audit provisions of revised OMB
Ciroular A~133 shall be subject to the
audit requirements of the Federal
awarding agencies, -

(4) Jommeroial organizations shall be
subjeot to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document,

[50 TR 47011, Bept. 18, 1694, as amended at 62
FR 61617, Nov. 18, 1097 76 FR 41090, July 16,
20103

§84.88 Propérty standavds,

(a) Purpose of property stundards.
Paragraphs (b) through (g) of this seo-
tion set forth uniform standarfs gov-
erning menagement and disposition of
property furnished by the Federal Gov-
ernment whose oost was charged to g
projeot supported by a Federal award,
HUD shall require reoipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
prooedures provided 1t observes the

“provisions of paragraphs (b) through (&)

of this section, .

(b) Insurance ooverage, Reoipients
shall, at o minimum, provide the sguiv-
elent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the reciplent, ¥ederally-
owned property need not be insured un-
less required by the terms and condi-

-tions of the award,

(c) Real property, HUD presoribes the
following reguirements for recipients
conoerning the use and disposition of

resl property acquired in whole or in -

port under awards;
(1) TYtle to reald property shall vest in

. the recipient subject to the oondition

that the, recipient shell use the real
property for the suthorized purpose of
the projeot as long as it is needed a.nd
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shall not emocumber the property with-
out gpproval of HUD,

(%) The racipient ghall obtain wntten
approval by HUD for the use 6f real
property in other fedsrally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purposse of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (1.e., awards) or programs that

heve purposes ocongistent with those

suthorized for support by HUD,
(0) Federally-owned and erempt prop-
erty—(1) " Federally-owned property—(i)

Title to- federally-owned property remains

vested in the Federal Government, Reoipi~
ents shall submit annvelly an inven-
tory -listing of federally-owned prop-
erty in their oustody -to HUD, Upon
completion of the award or when the
property is no longer needed, the re-
ciplent shall report the property to
HUD for further HUD utilization,

(i) If HUD has no further need for
the property, it shall be declared excess
ahd reported to the General Services
Adminigtration, wnless HUD has statu-
tory anthority to dispose of the prop-
erty by alternative methods (e.g,, the
authority provided by the Federal
Technology Transfer Act (16 U.8,0, 8710
I)) to donate research eguipment to
educational and non-profit organiza-
tions in accordance with H.0, 12821,
"Tmproving Mathemsatios and Soienoe
Bducation in Support of the National
HBaucation Goals.”) Appropriate .in-
struotions shall be issued to the reoipi-
ent by HUD.

(2) Exempt property. When statutory
anthority exists, HUD has the option
to vest title to property acguired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD

.considers appropriave, Such propérty is

“oxempt property.'’ Should HUD not
osbablish conditions, title to exempt
properby upon acquisition shall vest in
the resipient without further obliga.-
tion to the Federal Government,

(e) Egquipment. (1) Title to eguipment:
acquired by & reoipient with Federal
funds shall vest in the recipient, sub-
Jeot to conditions of this seotion.

(2) 'The reoipient. shall use ‘ohe equip-
ment in the' projsot or progrem for

‘whioh it was acquired as long as nesd-

§84.83

od, whether or not the project or pro- .

gram continues to be supported by Fed-
eral funds and shall not encumber the
eguipment without approval of HUD.

When the equipment is no longer need- ’

sd for the original project or program,
the reciplent shall nse the eguipment:

- in conmection with its other federally-

sponsored aotivities, in the following
order of priority:

(1) Aotivities sponsored by HUD
whioh funded the original project; then

(ii) Aotivities sponsored by other
Federal awarding egenocies.

(8) During the time that equipment is
ugsed on the project or prograin for

.which it was moguired, the recipient

shall make it available for use on other

projects or programs if suoh other use
will not interfere with the work on the

project or program for which the equip-
ment was. originally aocguired, First
preference for such obher use shall be
given to other projects or programs
sponsored by HUD that finanoed the
equipment; second preference shall be
given to projects or programs spon-

sored by other Federal awarding agen--

oies, I the equipment is owned by the
Paderal Government, use on othey ao-

tivities mot sponsorsd by the Federal *

Government shall be permissible if au-
thorived by HUD,

(4) The reoipient's property manage-
ment standards for equipment acguired
with Federal funds and federally-owned
equipmeént shall mclude ell of the fol-
lowing,

(1) Bquipment reomds sha,ll be main-
tained acourately end shall inclnde the
following information,

(A) A desoription of the equipment.

(B) Meanufagturer's serial nomber,
mofiel number, Federal stock number,
national stool number, or other identi-
fication numbenr,

(0) Source of the equipmem;, includ-
ing the award number.

(D) Whether title vests in the reoipi-
ent or the Federal Government,

(1) Aoquisition date (or dabe re-
ceived, il the equipment was furnished
by the Federal Government) and ocost,

(™ Locption and condition of the
squipment end the date the :ln.forma«
tion wias reported,

(31) Bguipment owned by the Federal
Government shgll be identified to indi-
oate Federal ownership
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(1i1) A physioal inventory of equip-
ment shall be taken and the results
reconoiled with the equipment records
at lenst onoe every two years, Any dif-
ferences between quantities deter-
mined by the physiocal inspection and
those shown in the acoounting records
shall be investigated to determine the
causes of the difference, The reoipient
shall, in oonneotion with the inven-
tory, verify the existenoe, ourrent uti~
Hzation, and continued need for the
squlpment, ) :

(v) A control syaterm: shall be in of-
feot to insure adeduate safeguards to
provent loss, damage, or theft of .the
squipment, Any loss, damage, or thef
of sauipment shall be investigated and
fully dooumented; if the equipment was
owned by the FPederal Government, the
roeciplent ghall promptly notify HUD,

(v) Adeguate maintenanoce procedures
shell be implemented to keep the
squipment in good condition,

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal CGovernment when such
third party is otherwise eligible under
existing statutes. Suoh transfer shall

“be subject to the following standards.
¢) The equipment shall be appro-
priately jdentified in the award or oth-
orwige made known to the recipient in
writing,

(i{) HUD shall issue disposition in-
struotions within 120 calendar days
after receipt of a final inventory. The
finel inventory shall list all equiprhent
aoquired with grant funds and feder-
ally-owned equipment, If HUD fails to
issue disposition instructions within
the 120 calendar day périod, the recipi-

~ ent shall spply the standards of this
seotion, as appropriate.

(i11) When HUD exerocises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment, -

() Intangible property. (1) The recipi-
ent may copyright any work that is
- subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves
a royalty-fres, nonexclusive and irrev-
oosble right to reproduce, publish, or
otherwise use the work for Federal pur~
poses, and to authorize others to do so,

24 CFR Sublllie A (4-1-11 Edition)

(2) Reciplents are subject to applica-
ble regulations’ governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce ab 87 OFR part 401,
YRights to Inventions Made by Non-
profit Orgenizations and Bmall Busi-
ness Pirms Under Government Grants,
Contracts and OCooperative Agree-
ments,”

(8) Unless walved by HUD, the Fed-
eral Government has the right to para-
gjraphs (H)(3)(1) and (1)(3)(11) of this sec-
tion,

" (1) Obtain, reproguoe, publish or obh-
erwise use the date first produoced
unider an award. .

(1) Authorize others to receive, re-
profiuce, publish, or otherwise use such
data for Federal purposes,

(4) Title to intangible property and
debb instruments aoquired under an
award or subaward vests npon acguisi-
tion in the recipient, The reoipient
shall use that property for the origi-
nally-anthorized purpose,

(g) Property trust relationship, Real
property, eguipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient

"as trustee for the beneficiaries of the

project or program under which the
property was acquired or improved,
HUD may require recipients to record
liens or other appropriate notices of
reoord to indicate that personal or real
property has been asquired or improved
with Federal funds and that use and
disposition oconditions apply to  the
property.

§84,84 Proourement standards.

(a) Purpose of procurement standords.
Paragraphs.(b) through (1) of this sec-
tion get forth steandards for use by re-
cipients in establishing procedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nighed to emmure that such meterials
and services are obtained in an effec-
tive menner and in ocompliance with
the provisions of appliosble Federal
statutes and executive orders, No addi-
tional prooursment stendards or -re-
quirements shall be imposed by HUD
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upon recipients, unless specifioally ve-
quired by Federal statute or exeoubive
order or approved by OMB,

(b)  Recipieni vesponsibilities, The
standards contained in this section do
not relieve the reciplent of the con-
tractual responsibilities avising under
its oontract(s). The reoipient is the re-
sponsible authority, without racourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising ount of pro-
owrements entered into in support of
an award or other agreement, This in-
cludes disputes, olaims, protests of
award, sonroe evaluation or other mat-
ters of a contractual nature, Matters
ooncerning violation of statute ars to
be referred to such Federal, State or
loos] anthority as may bave proper ju-
risdiotion,

(o) Coides of conduct. The recipient
shall malntain written standards of
oonduot governing the perforrnanocs of
its employess engaged in the award and
administration of contraots, No em-
ployed, officer, or agent shall partioi-
pate in the seleotion, award, or admin-
istration of a ocontract supported by
Pederal funds if a real or apparent con-
flict of interest would be involved.
Buch & conflict would erise when the
employes, officer, or agent, any mem-
ber of his or her immediate family, his
or ‘her partner, or an orga.niza.hon
which employs or.is about to employ
any of the parties indioated herein, has
a finanoial or other interest in the firm
seleoted for an award, The offioers, em-
ployees, and agents of the reoivient
shall neither goliclt nor acoept gratu-
ities, favors, or anything of monstery
value from ocontraoctors, or parties to
subagreements, However, récipients
may set standsrds for situations in
which the financial inperest is not sub-
stanblal or the gift is an unsolioited
item of nominal value, The standards
of conduot shall provide for disoipli-
nary aotions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient,

() Competition, All proourement
transactions ‘shall be conducted in a
meainer to provide, to the maximum
extent praotionl, open and free ocom-
petition, The reoipient shall be alert to
organizational oonflicts of interest as

§84.84

among oontl‘actom that mey restriot
or eliminate competition or otherwise
restrain trade. In order to ensure objeo-
tive contractor performance and elimi-
nate unfalr competitive advantage,
contractors that develop or draft speoi-
fioations, requirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluded
from competing for such pProourements.
Awards shall be mede to the bidder or
oiferor whose bid or offer is responsive
to the solioitation and is most advan-
tageous to ths recipient, price, gquality
and other factors considered, The other
factors shall include the bidder's or
offeror's complianoce with Seotion 8 of
the Housing and Urban Development
Act of 1968 (12 U.8,C, 1701u), hereafter
referred, to as ‘‘Section 3.” Section 8
provides thaf, to the gremtest extent
feaslble. and consistent with exsting
Irederal, State, and local laws, and reg-
wistions, economic opportunities gen-
erated by certain HUD financial assist-
anoe shall he directed to low- and very
low-income.persons, Solicitations shall
olearly set forth all requirements that
the bldder or offeror shall fulfill in
order for the bid or offer to be evalu-

‘ated by the recipient. Any and all bids

or offers may be rejected when it is in
the reciplent's interest to do so,

(e) Procurement procedures. (1) All re-
cipients shall establish written- pro-
ourement procedures, These proosdures
shall provide for, at a minimum, that
paragraphs (e)1)(1), (e)L(l) and
(e)(1)(i11) of this section apply.

(1) Reoipients avold purchaesing wn-
neocessary items.

(ii) Where appropriate, an analysis is
meade of lease and purchase alter-
natives to determine which would be
the most sconomioal and practical pro-
curement for the recipient.

(111) Solloitations for goods and sery-
ices provide for all of the following.,

(A) A clear and scournte description
of the technical reguirements for the
material, product oy servics to be pro-
oured, In competitive procurements,
such a desoription shall not oontain
features which unduly restrict com-

petition..

'+ (B) Requirements which the piddex/
offeror must fulfill and all other fac-
tor's 1o be used in evaluatmg bids or

well a8 noncompetitive practices proposals.
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ATTACHMENT oD
PAGE ...3.).... OF ... 2.].. PAGES
f] i T——




§84.84

(0) A dssoription, whenever prao-
tioable, of technical reguirements in
terms of funotions to be performed or
performance required, including the
range of aboeptable charscteristios or
minimum acoeptable standards,

(D) The specific features of ‘‘brand
name or equal’ desoriptions that bid-
ders are required to meet when such
items are included in the solicitation,

(m) The acoepbtancs, to the exient
practionble and economionlly fensible,
of produots and servioss dimensioned in
the metric system of measurement,

(F) Preference, to the extent prac-
tioable and economiocelly femgible, for
produots and services bthat oconserve
natural resources and proveot the envi-
ronment and are energy effioient,

(2) Positive efforts shall be made by
reoiplents to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible, Recipients of Hederal awards

ghall take all of the following steps to '

further this goal,

(1) Bnsure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable, .

(M) Meake information on forth-
coming opportunities avalleble and ar-
renge time frames for purcheses and
contraocts to encourage and facilitate
partioipation by small businesses, mi-
nority-owned firms, and women's busi~
ness enterprises,

" (il1) Oonsider in theoontraoct process
whether firms ocompeting for larger
contracts intend to subcontract with

small  businesses, minority-owped
firms, and women’s business enter-
prises,

(iv) Bnoourage contraoting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually. .

(v) Use the services and assistance, ag
appropriate, of such organizations as
the Small Business Adminigtration and
the Department of Commerce's Minor-
ity Businesgs Development Agenocy In
the solicitation and ~utilization of
sraall businesses, minority-owned firms

_and women's business enterprises, _ .
. (8) The type of proouring instruments
used (e.g, fixed price oontracts, cost

24 CFR Subfilie A (4-1-11 Edition)

reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best
interest of the progrem or project in- .
yolved. The *cost-plus-a-peroentags-of-
cost” or “percentage of comatruction
oost" methods of contracting shall not
be used, : )
(4) Contraocts shall be mede only with .
responsible contractors who .possess

the potential ability to perform suc-
_cessfully under the terms and oondi-

tions of the proposed procurement,
Oonsideration shall be glven o such
matters as contractor integrity; com-
piance with public policy, including,
where applicable, Sgotion 3 of the
Housing and Urban Development Aot of
1968 (12 U.8.C. 170in); record of past
performance; and financial and tech-
nical resources or acoessibility to other
neoessary resources, In ocertain oir-
oumstances, ocontracts with oertain

‘parbies are restricted, as set forth at 2

OFR part 2424, .

(6) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and prooure-
ment doouments, such ag requests for
proposals or invitations for bids, inde-
pendent cost estimates, eto., when any
of the following oconditions apply.

(1) A reoipient’s proourement prooe-
dures or operation fails to comply with
the procurement stendards in HUD's
implementation of Olroular A-110,

(1) The procurement is expected to
exceed $100,000 or the smell purchase
threshold fixed at 41 U.B.0. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to & solicitation,

(ii1) The proourement, which is ex-
psoted to exosed the small purchase
threshold, speoifles o ‘‘brand name’
produot, :

(iv) The proposed award. over the
small purchese threshold is to be
awarded to other then the apparent
low bidder under a gealed bid prooure-
ment., - . :

(v) A proposed contract modifioation
changes the socope of a contraot or in- -
creases the contract amount by more
thaen the amount of the small purchase
threshold. .
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(f) Oost and price analysis, Soime form
of cost or price analysis shall be made
and dooumented in the procurement
files in conneotion with every procure-
ment action, Prios analysis may be ac-
woomplished in various ways, including
‘the comparison of price quotations sub-
mitted, market prices and similar indi-
ola, together with discounts, Oost anal-
ysis is the review and svaluation of
each element of cost to determine res-
sonableness, . allocability and aJlow—
abllity. :

(&) Progurement records. Proourement
records and fles for purcliases in ex-
cess of the small purchase threshold
shall include the following at & min-
imum:

(1) Basis for contractor selection;

(2) Justifieation for lack of competi-
tion when oompetitive hids ‘or offers
are.not obtained; and

(8) Basis for s.wa.rd oosb or price.

(h) Gontract administration, A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timdely follow
up of all purchases, Reoipients shall
evaluate oontractor performeance and
dooument, a8 appropriate, whether con-

traotols have rhet the terms, condi-

tions end speoifiontions of the oon-
tract. -

). G'antmct provisions, The reoipient
shall inclnde, in addition to provisions
to define n sonnd and complete agree-
ment, the following provisions in all
conbraots. The followlng provisions
shall also bs applied to subcontracts,

(1) Contracts in exoess of the small
purchase threshold shell confain oon-
tractual provisions or conditions that
allow for administrative, ocontractual,
or legal remedies in instances in which
8 oontractor- violates or breaches the
contraot terms, and provide for such
remedial eobtions as may be appro-
priste,

(2) All ocontraots in excess of the
smeall purchese threshold shall contain

sultable provisions for termination by
the recipient, including the manner by .

which tempination shall be effected
and the bhasie for settlement. In' addi-
. tion, sueh contracts shall desoribe con-

ditions wnder whiol the: contract mey
be terminated for default as well as

§84,84

--oonditions where the contraoct may be

temminated beoause of oirowmstances
beyond the control of the contractor,

(8) Bxcépt as otherwise yequired by
statute, an award that rsquires the
oontracting (or suboontracting) dfor
oconstruotion or facility improvements
shall provide for the reciplent to follow
its own requirements relating to bid
guarantess, performance bonds, and
payment bonds unless the construction
contraot or suboontrast exoeeds
$100,000, For those ocontraots. or sub-

- gontracts exoesding $100,000, HUD may

acoept the bonding policy.and reguire-
ments of the recipient, provided HUD
has made a defermination that the
Federal Government's interest is ade-
dnately protectéd, If such a determina~
tion. has not been mads, the minlmum
raquirements shall be as follows:

@d) A bid guerantes from each bidder
eguivalent to five perognt of the bid
prios. The *"pid guarantse" ghall con-
sist of a firm commitment such as a
bid bond, certified oheck, or other ne-
gotiable i{nstrument acoompa.nying &
bid as assurance that the bidder shall,
upon acoeptance of his bid, exeoube
such contraotual doocuments as mey be
required within the time speoified.

.(1) A performence bond on the part
of the contraotor for 100 psroent of the
contract price. A ‘'performeance bond'
is one exeonted in connection with &
contract to seoure fulfilimens of all the
contractor’s obligations under such

. contract,

(i) A payment bond on the part of
the oontractor for 100 percent of the
contract price, A “payment bond" is
one exegsuted in connection with a con-
tract t0 assure payment as requirad by
shatute of all Dbexsons supplying labox
and meterial in the exeocution of the
work provided for in the contract.

(lv) Where bonds are raguired in the
situations desoribed hersin, the bonds
shall be obtained from companies hold-
ing certificates of aubhority as acoept-

.able sureties pursuant to 81 CFR part

223, "'‘Surety Oompanies Doing Business
with the United States."

(4) All negotiated contraocts (exocept
those for less than the small purchase
threshold) ewerded by recipients shall
inolude g provision to the effect that
the reoipient, HUD, the Comptroller
General of the United Siates, or any of
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thetr duly authorized representatives,

shall have sccess to any books, doou-
ments, papers and.records of the con-
tractor which are directly pertinent to
s speoific program for the purpose of
meking audits, examinations, excerpts
and transoriptions,

(6) All oontracts, inoluding small pur-
chases, awarded by recipients and their
contractors shell contain the proours-
ment provisions of appendix A to this
rule, as a.pplioable.

(8 TR 47011, Sept, 13, 1004, a8 amendsed at 72
R '13492 Deo, 27, 2007}

§84,85 Reports and reaords.

(a) Purpose  of reparts and treoords,
Paragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient’s finan-
oial and program performance and the
necossary standard reporting forms.
They also seb forth record retention re-
quirements.

(b) Monitoring and veporting program
performance, (1) Reolpients are respon-
gible for managing and monitoring
oaoh project, program, subaward, funo-
tion or aobivity supported by the
award, Reocipients shall monitor sub-
awards to ensure subrecipients have
met the audit reguirements as delin-
sabed in §84.02(e).

(2) The Federal awarding agency
shell presoribe the frequency with
whioh the performance reports shall be
submitted, Dxoept as provided in para~
graph (b)(8) of this seotion, perform-
apce reports shall not be requ.ired more
frequently than quarterly or less fre-
quently than anmually, Annueal reports
shall be'due 80 oalendar days after the
grant year; quarterly or semi-annual
reports shall be due 80 deys after the
reporting period, The Federal awarding
agency inay require annual reports be-
fore the anniversary dates of multiple
year awards in lien of these require-
ments, The final performance reports
are due 90 oalendar days afiey the expi-
ration or termination of the award,

(3) If inappropriate, & final technical
or performeance reéport shall not be re-
quired after completion of the projeot,

(4) When reqnired, performance re-
ports shall generally contain, for eanch
award, brief information on ‘enob of the
followins‘.

24 CFR Sublitie A (4-1-11 Edilion)

(1) A& comparison of actual accom-
plishments with the goals and objeo-
tives established for the period, the
findings of the Investigator, or both,
Whenever appropriate and the ontput
of programs or projects oan be readily
quentified, suoh guantitative date
should be related to cost dats for com-
putation of unit costs.

(1) Rensons - why esteblished goals
were not met, if appropriate, .

(b) Recipients shall not be required to
submit move than the original and two
oopies of performance reports.

(6) Reoiplentr shall immediately no-
tify HUD of developments that have a
significant Impeot on the award-sup-
ported aotivities. Also, notification
shall be given in the oase. of problems,
delays, or adverse oconditions which
materially impalr the ability to meet
the objeoctives of the award, This notifl-
cation shall include a statement of the
action taken or contemplated, and any
a.issistance needed to resolve the situa-
tion.,

(7) HUD may make pite visits, as
needed.

(8) HUD ghall comply with clearance
reguirements of 5 CFR part 1820 when
requesting performanoe da.ta. from re-
oipients.

(0) Retention and aocess requirements
for records, (1) This paragraph (o) sets
forth reguirements for record retention
and acoess to records for awards to re-
oiplents, Federal awarding agenoies
shall not impope any other record re-
tention or aocoess requirements upon
reoipients,

(2) Finanoial records, supporting doc-
uments, statistical records, and all
other reoords peortinent to an award
shall be reteined for & period of three
years from the date of submission of
the final expenditure report or, for
awards that are remewed duarterly or
‘annually, from the date of the submis-
sion of the guarterly or annwel finan-
oial report, as authorized by HUD, The
only exceptions are the following,

(1) If any litigation, claim, or andit is
started before the expiration of the 8-
vear period, the rsoords shall bs re-
tained until all Htigation, olaime or
audit findings Involving the records
halx;e been resolved and final aotion
taken,
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" (1) Reocords for real property and
eguipment aocguired with Federal funds
shall be retained for 8§ years after final
disposition,

(i11) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the reciplent,

(8) Oopies of original records may be
substituted for the orig:inal records if
authorized by HUD,

(4) HUD shall reguest trahsfer of cer-
tain records to its oustody from recipi-
ents when it determines that the
 reoords possess long term retention
value, However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records thet ars continuously needed
for jolut nse,

(6) HUD, the Inspector General,
Oomptroller General of the United
States, or any of their duly authorized
repregentatives, have the right of time-
ly and unrestrioted acocess to any
books, doouments, papers, or other
records of reciplents that arve pextinent
to the awards, in oxder to make audits,
examinations, excerpts, transoripts and
ocopies of gnoh documents, This right
also includes timely and reasonable ao-
oess to a reoipient’s personnel for the
purposs of interview and disoussion re-
lated to such documents, The rights of
ao00e88 In this paragraph (c)(b) are not
limited to the reguired retention pe-
riod, but shall last as long as records
are retained,

(6) Unless reguired by statute, HUD

shall not place restriotions on recipi-
ents that limit public accesy to the
reoords of recipients that are pertinent
to an eward, except when HUD oan
demonstrate that such records hall bs
‘lcept confidential and would have been
exempted fiom disclosure pursuant to
the Freedom of - Information Aot (6
7.8.0, 562) if the records had belonged
to HUD,

§84.86 Termination and enforcement.

(2) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs  (a)1)(d), (), or
(a)(1)(1il) of this section apply.

(1) By HUD, if a rscipient materially
fails o comply with the terms and con-
ditions of an award,

§84,86

({i) By HUD with the consent of tHe
recipient, in which cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partial termination,
the portion to be terminated, .

(ii1) By the recipient upon sending to
HUD written notification setting forth
the reasons for suoh termination, the
offective date, and, in the oase of par-
tial termination, the portion to hs ter-
minated, However, if HUD @etermines
in the case of partial termination that
the reduced oxr modified portion of the

grant will not accompiish the purposes -

for which the grant was made, it may
terminete the grent in its entirety
under either paragraphs "(e)(1)(i) or
(a)(l)(i:l) of this seotion,

(2 If costs ave allowed under an
award, the responsibilities of the re-
oiplent referred to in §84.87(a)(1), in-
cluding those for property management
as applioable, shall be considered in the
termination of the award, and provi-
sion shall be mede for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(3) I costs are allowed, the cost prin-
olples in §84.27 apply, even though the
award was made on a lump-surmn basis,
‘Alternatively, a termination settle-
ment may be reached by prorvating the
grant amount against the percemtage
of complstion or by some other method
as determined by the Grant Officser, as
long as the method used results in an
equitable settloment to both parties,

(b) Enforcemeni—(1) Remedies for non~
compliance, If o reciplent materially
fails to comply with the terms and con-
ditions of an award, whether stated in
8 Federal ptatute, regulation, assur-
ance, application, or notice of award,
BUD maeay, in addition to imposing any
of the special conditions outlined in
§84.14, take one or mors of the fol-
lowing actions, a5 appropriate in the
circumstances.

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
olency by the recipient or more severe
enforeemment action by HUD.

(11) Wholly or partly suspend or ter-
minate the ourrent award,

(111) Withhold further awards for the
project or program, :

(iv) Take other remedies that may be
legally available,
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§84.87

. (2) Hearings and appeals, In teking an
enforaement, agtion, HUD shall provide
the reciplent an opportunity for hear-
ing, appeal, or other mdministrative
proceading to which the recipient is en-
titled under any statute or regulation
applioable to the aotion involved,

(8) Effects ‘of suspension’ and termi-
nation, Costs of a recipient reswting
from obligations incurred by the re-
ciplent during » suspension or after
termination of an award ars not allow-
able unless HUD expressly anthorizes
them in the notice of suspension or ter-
mination or subsequently, Other recipi-
ent, costs during suspension or.after
termination whioh are neosessary and
not reasonably avoldable are allowable
if paragraphs (b)@)() and (b)3)d1) of
this seotion apply.,

(1) The costs result from obligabions

which were properly incurred by the re-
olpient before the effective date of sus-
pension or termination, are not in an-
tlcipation of 15, and in the oase of a ter-
mination, are noncancellable,

(11) The costs would be allowable if
the award were not suspended or ex-
pired normally ot the end of the fund-
ing perlod in which the termination
takes effect,

(4) Relationship to debarment and sus-
pension, - The enforcement remedies
identified In this section, including
suspension and terminstion, do not
preclude g recipient from being subject
to debarment and  suspénsion under
HUD's regulations at 2 OFR part 2424
(5ee §84.13),

[68 PR 47011, Sept, 13, 1084, as amended at 73
FR 78462, Deo, 21, 2007)

§84.87 Closeout - procedures, subse.
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
shall submit, within 90 calendar days
after the date of completion of the
award, all financiel, performance, and
other reporte as required by the terms
and conditions of the award. HUD may
approve extensions when reguested by
the reoipient.

(2) The recipient shall acoount for
any real and personal property aoc-
quired with Federal funds or reoceived
from the Feferal Government in ao-
cordance with §§84,83(b) through (g).

24 CFR Subfitle A (4-1~11 Edition)

(b) Subseguent adfustments and con-
tinuing responsibilities, (1) The oloseout
of an award does not affect any of the
following: . :

(1) Audit requirements in § 84,26,

(i1) Property management reguire-
ments in §§84,83(h) through (g).

(%lg Reoords retention as required in

(2) After oloseout of an gward, e rela~
tionship oreated under an award may
be modified or ended in whole or in
part with the consent of HUD and the
reoiplent, provided the responsibilities
of the reoiplent are considered and pro-
visions made for continuing respon-
sibilities of the- recipient, as appro-
priate,

" APPENDIX A TO PART 84—CONTRAOT
PROVISIONS

All oontraots, awarded by a recipisnt in-
oluding smell purohases, shall contain the
followlng provisions as applicable:

1. Equal Employment Opportunfiy—Al con-

‘traots shall contain n provision requiring

oompliance with 1.0, 11248, “Bgaal Employ-
ment Opportunity,” as smended by B.O,
11875, “Amending Bxeoutive Order 11246 Re-
lsting to Hgual Dmployment Opportunity,'
and as supplemented by regulations at 41
CIFR part 60, *“Office of Federal Uontract
Oomplience Programs, Hqual Dmployment
Opportunity, Departmens$ of Lador,"

2. Copeland "Anti-Kilokbaok’ Aot (18 U.S.C.
874 and 40 U.S.,0, 2760)—A)] contraots and sub-
grents in exoess of $2000 for construotion or
ropadr awarded by reoipients and subreocipi-
onts shal) inoluds a provision for compliance
with the Oopsland “Anti-Kiokbaok™ Aot (18
U.B.0. 874), s supplamented by Department
of Liebor reguletions (30 OFR part 8, *'Con-
traotors and Suboontractors on Public Bufld-
ing or Public Work Tinanoced in Whole or in
Part by Loans or Grants from the United
8tates'), The Aot provides that esch oon-
tractor or subreoipient shell be prohibited
from induoing, by any means, any person
employed in the construoction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled, Theé recipient shall report all sus-
pected or reported violations to HUD, *

. 8. Davis-Bacon Act, as amended (40 U.S.G.
2760 to a-7)—When requirad by Federal pro-
gram legislation, el construotion contraots
awarded by the reoipients and pubrecipients
of more then $2000 shel) {uclude & provision
for complinnoe with the Davis-Bacon Aot (40
U.8.0, 2766 to a-7) and as supplemented by
Department of Labor regulations (20 OFR
part B, '"Liabor Btendards Provisions Apploa-
ble to Contraots Governing Federally ' Fi-
nanced and Assisted Oonstruotion’), Under
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this Aot, contraotors shall be veguired to pay
wages to laborers and meohnnios ab a rate
aot Jess than the minimum wages speoified
In'a wage determination made by the Sep-
retary. of Labor. In eddition, contractors
shall be required to pay wages not less than
onoe A woelk; The recipient shall plroe a copy
of the ouryent prevailing wage determination
imgned by the Department of Labby in each
solloitation and the award of a contract shall
be conditioned upon the aoceptance of the
wage determination, The recipient shall re-
pory all suspeoted or reported violations o

4. Condract-Work Hours and Safety Standards

Aot (40 U,8.C. 327 through 333)—Where appli-
oabls, all nontracts awarded by reoipjents in
exoess of 32000 fox oonstruotion oontracts and
in exoess of 52600 for other contraots that in-
volve the smployment of mechanios or labor-
ers shall inolude & proviston for complianoca
with Seotions 102 and 107 of the Contract
Work Hours and Bafsty Standards Aot (40
U.5.0. 827-838), as supplemented by Depart-
ment of Labor regulations (20 CFR part 5),
Under Beotfon 102 of the Act, eaoh oon-
traotor shall be reguired to oompube the
wages of every mechanic and laborer on the
besie of & standard workweek of 40 hours,
Work In exoess of the standard worlktwesk is
permissible provided that the worker is oom-
pensatod ab & rate of not less than 1% times
the basio rafe of pay for al) hours worked in
exceBs of 40 hours in the workwesk. Seotion
107 of the Aot is applioeble to' construotion
work and provides that no laborer or me-
ohanio -ghall be reguired to work in sm-
roundings or under Wworking oonditions
which are unsamitary, hezardons or dan-
gevous. These reguirements do not apply to
the purohases of supplies or materisls or ar-
tioles ordinarily aveilable on the open mar-
ket, or contracts for transportation oy trans-
mission of intelligence, : :
" b. Rights tb Invenlfons Made Under a Con-
tract or Agreement—Ooutracts or agreements
for the performance. of experimentsl, devel-
opmental, or vesearch work shall provide fox
the rights of the Federal Government and
the recipient in any vesulbing invention in
accordanoce with 87 UFR part 401, "“Rights to
Inventions Made by Nonprofit Organizations
and Bmall Business Firms Under Govern-
ment Grants, Contraotz and Oooperative
Agreements,” and any implementing regula~
tlons isBued by HUD,

8, Olean Alr Act (42 U.8.C, 7407 el seqg.) and
the Federal Water Pollution Conirol Aol (33
U.S\C. 1261 st seq.), as amended—Oontraots
and subgrants of amounts fu excess of
5100,000 shall oontain & provision that re-
quires the reoipient to agree to comply with
all applioable standards, orders o, regila-
tlons isgned pursusnt to the Olean Alyr Act

{42 U.B.0, 71401 ¢t seq.) and the Federal Water

Pollution Oontrol Aot as amended (83 .8.0.
1351 et seg.), Vivlatlons shall be reported to

Pl 85

HUD and the Regional Offioe of the Tnviron-
menta) Protsotion Agenoy (DPA),

7, Byrd Antl-Lobbying Amendment (31 U,8.C,
1352)—0Oontraotors who apply or bid for an
award of 100,000 or more shall file the re-
quired ‘certifiontion, Baoh tier certifiss to
the tier above that 1t will not and has not
used I'ederal appropriated funds to pay eny
person o1 organization for infinencing or at-
tompting tq infiuencs an officer or employee
of any agenoy, & member of Congress, offioex
ol employee of Oongress, or an employes of a
member of Congress in connection with ob-
taining any Pederal contract, grant oy any
obher award ooverad by 81 U.8,0, 1852, Bach
tler shall also disolose any lobbylng with
non-Federal funds that takes place in ‘oon-
neotioh with obtaining rny Pederal award,
8uch disolosures are forwarded from tier to
bier up to the reoipient.

{69 FR 47011, Rept, 18, 1004; as amended at 72
FR 73468, Deo, 27, 2007)

PART  85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—General
880, .
861 Purposs and seope of this part.
86,2 Boope of subpatt,
86,8 Definitions,
854 Applioabflity,
86,6 Bffeot on other issnances, ,
85,6 Adaditions aiud exceptions.

Subpar) B—Pre-Award Requlrements

86.10 Torms for applying for grants,

86,11 S8tats plans, .

05,12 Bpecinl grant or subgrant conditions
for'“*high-risk” grantees.

Subpart C—Post-Award Requirements -

TINANCIAL ADMINISTRATION

B5.20 Standerds for financipl management
systems,

86,21 Payment. . .

05,22 Allowable costs, -

86,23 Period of availability of funds,

86,24 Matohing or cost sharing.

80,26 Program inocome,

05,28 Non-Federal andit. '

OHANGES, PROPERTY, AND SUBAWARDS

85.80 Chauges,
86,81 Resl property,
85,82 Equipnient,

‘86,88  Bupplies,
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PL. 230

8. Indireot oosb sllooations not using rates,

Tn corbain situations, a governmental unit,

beopues of the naturs of its Awards, may be
reguired to develop a oost allooation plan
that distribotes indirect (and, in some ocases,
direot) oosts to the spsnific funding sonroes,
In these omse, s narrative oozt allooation
methodology should ba devsloped, doou-
mented, malntained for audit, or submitted,
as eppropriate, to ﬁ\e ocognizent agenoy Ior
teview, negotiation, ‘and approval,

4. Appeals, If a dispute arises in n negobin-
tion of an indireot oost rate (or obher rats)
between the cognizant agenoy and the gov-
ernmental init, the dispute shal) be yesolved
in acocordancs with the appeals procedures of
the cognizant agenoy.

. Colleotion of unallowable costs and erro-
neous pryments, Costs speoifically identifief
as unallowsble snd ocharged to Federal
awards either direotly or indirectly will be
refunded (inolnding interest chargeabls In
aopordance with applicable Federa! agenoy
regulations).

6,-OMB essistance, To the extent that prob-
Jems are enocountered among the X ederal

,sgencies and/or povernmental units in con-
peotion with the negotintion and approval
prooess, OMB will lend essistanos, as ve-
quired, to resolve snoh problems in & timely
manner,

PARTS 226229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT ~ ORGANIZATIONS
(OMB CIRCULAR A-122)

Sen,

280,56 Purpose,

230,10 Soope,

280,16 Poloy,

280,20 Applicability.

230,25 Definitions

280,80 OMB responsibilities,

280,95 Dederal agenoy responnibilities,

230,40 Tffentive date of changes.

230,46 Relationship to pxsvious issuanoce,

230,60 Information Oontact.

APPENDIX A TO PARY aso—G-mrmn.AL PRIN-
OIPLDE .

APPINDIX B TO PAWD 280—SELEOTED ITDMS OF

OOsT
APPENDIX O TO PART 280—NON-PROMIT ORGA-
NIZATIONE NOT SUBIECT O 'I‘ms PART

AUTBORI’!‘&" 81 U.B,0, 509; 81 U 8.0, 1111‘ 41
1,8.0. 405; Reorg&nimt&on Plan No. 2 of 1970
1,0, 11541, 86 'R 10737, 8 OFR, 1866-1870, p. B3b

SOUROE: 70 'R 51927, Aug. 81, 2005. unless

. otherwlse noted,

2 CFR Ch, I (1-1-09 Edilion)

§280.6 Purpose,

This part establishes prinoiples fox
determining costs of grants, contracts
and other agreements with non—proﬁt
oxganizations,

§280.10 Soope.

(e) This part does not apply to col-
leges and universities which are cov-
eved by 2 OFR part 220 Cost Prinoiples
for Rdunoational Institutions (OMB Oir-

oular A-21); State, looal, and federally-

recognized Indian tribal governments
which are oovered by 2 OFR part 226
Cost Prineiples for Stats, Local, and
Indian Tribal Governments (OMB Oir-
oular A-87); or hospitals.

(b) The prinoiples desl with the sub~
ject of ocost determinabion, and melke
no attempt to identify +the oir-
oumstanoes or diotate the extent of
agenoy &nd -non-profit organizdtion
partioipation in the financing of & par-
tiowlar project. Provision for profit or
other inorement ahove cosi is outside
the soope of this part,

§280.15 - Policy,

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
strioted or prohibited by law. The prin-
ciples do not attempt $o presoribe the
extent of cost sharing or matohing on
grants, contracts, or other agreements,
However, such oost sharing or match-
ing shall not be accomplished through
arbitrary lmitations on individual
cost elements by Federal agenociss.

$280.20 Applecability.’

() These principles shall be used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, ooopera-
tive agreements, oost reimbursement
contraots, and other contraots in which
costs are used in pricing, administra-
tion, or settlement, All of these instru-
ments are hersafter referred to as
awards, The principles do not apply to
awards under which an organizhtion is
not required to acoount 16 the Pederal
Govermment for actual costy inourred.

(b) A1l cost reimbursement sub-
awerds (subgrants, suboontracts, etc.)
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are subject to those Pederal cost prin-
ciples applicable to the particular or-
ganization ooncerned, Thus, 1f a
subaward 18 t0 e non-profit organiza-
tion, this pert shell apply; if a
subaward is to & commerocial organiza~
tion, the cost principles applicable to
commercial conoerns shall apply; if a
subaward is to a college or university,
-2 OFR part 220 shall apply; if e
subaward is to & State, looal, or feder-
slly-recognized Indian tribal govern-
ment, 2 OFR part 226 shall apply.

(o) Bxrolusion of some non-profit or-
ganizations, Some non-profit organiza-
tions, beoause of their size and nature
of operations, can be considered to be
similar to oommerocial concerne for
purpose of applicability of cost prin-
oiples, Buoh non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns, A listing of these organizations
is contained in Appendix O to this part.
Other organizations may be added from
time to tims,

§280.25 Definitions,

(a) Non-profit organization means
any corporation, trust, agsooiation, co-
operative, or other organization which:

(1) Is operated primarily for soi-
entific, eduoational, sérvice, ochari-
tabls, ‘or similar purposes in the public
 interest; .

(2) Is not organized primarily for
profit; and i

(8) Uses its net proogeds to maintain,
improve, and/or expand ite operations.
Tor thie purpose, the term ‘‘non-profit
organization' excludes oolleges and
universities; hospitals; State,
. and federally-recognized Indlan tribal

governments; and those non-profit or-
ganigations whioh are excluded from
ooverage of this part in acoordance
with §280.20(0). .

(b) Prior approval means securing the
awarding agenoy’s permission in ad-
vance to inour oosb for those items
that are designeted as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing., Where an item of oost re-
quiring prior approval is speoified in
the budgeb of an award, approval of the
budhgeb congtitubtes approval of that
oost,

local,:

§230.60

§280,80 OMB responsibilities.
OMB may grant exosptions to the re-

. quirements of this part when permis-

sible under existing law, However, in
the interest of achieving maximum

uniformity, exoceptions will be per-
mitted only in highly unusual oir-
cumstances, :

$280,35 Federal agency xesponsibil-
ities. .

The head of eaoh Federal agency that
awards and adminigters pgrants . and
agresments subjeot o this part is re-
sponsgible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidanoce
in the appendices to this part and per-
forming the applicable funotions speoi-
fied in the appendioss to this part.

§280.40 Effective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementation
shall be phagsed in by inocorporating the
provisions into new awards made after
the start of the organization’s next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Poderal agen-
oy agree, Harlier implementation, or a
delay in implementation of individual
provigions, ig aleo permitted by mutual

 ggreement between sn organizetion

and the cognizant Federal agenoy.

$280.46 Relationship to
issuance,

(a) The guidance in thisg part pre-
viously was issued ss OMB Circular A-
122, Appendix A to this part contmins
the guldance that was in Attachment A
(general principles) to the OMB ecir-
onlar; Appendix B oontains the guid-
anoe that was In Attachment B (ge-
lected items of cosb) to the OMB cir-
cular; and Appendlx O contains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Circular) to the OMB oiroular,

(b) Historically, OMB COirouler A-122

. previous

superseded cost principles ispued by in-

dividual agencies for non-protit organi-
zations, ' ;
§280.560 Information contact,

Further information conoerning this
part may be obtained by contacting the
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Office of Fedefa,l Finanolal Manage-
ment, OMB, Washington, DO 20508,
telephone (202) 305-8098,

APPENDIX A TO PART 230—GENBRAL
PRINOIPLES

GENBRAL PRINOIPLES
TABLD 0F CONTENTS

A, Basio Considerations
1. Gompozition of tobe) oosts
2. Protors affecting allowabllity of costs
3, Reaspnable oopts
4, Allooable qosts
b. Applid¢able oredits
€, Advanoe indexrstandings
7, Oonditions) exempbions
B, Direot Opsts
O, Indirsot Costs
D. Allooation of InGiveat Oosts snd Deter-
minatioi of Indirect Oost Rates
1, General '
2. 8impiified allooation method
8. Multiple allooetion base methed
4, Direot allooation method
b, Speoinl indirect cost rates

B. Negotiation emd Approvel of Indireot Oost

Rates
1, Definitions
2. Negotiation and approval of rates

GENERAL PRINGIPLES
A. Baslo Copsiderations

1, Oomposition of total costs, The botal
oost of sn award is the sum of the allowable
direct and alloosble indirect oosts less any
apptonble ovedits,

2. Faotors affecting allowebility of costs.
To be allowable nnder an award, oosts must
meeb the following general oxitoria:

&. Be versonable for the performance of the -

award and be allooable thereto under these
prinoiples, -

b, Conform to any limitations or exoln-
sions sot forth in these prinoiples or in the
awerd as to types or amount of cost ibems,

o, Be consistent with polioles and proos-
dures that apply uniformiy to both federally-
ftnanoeﬂ and other acblvmee of the organiza-
tion,

d, Be aooorded consistent treatment,

8, Be debermined in accordance with gen-
(emlly e, rooepbted  acoounting  prinoipies

GAA
£. Not be inolnded as e oost or used to, meet
cost sharing or matohing. requirements of
any other federally-financed program in ei-
ther the onrrent or a prior perlod

g Bb adequately documented. .

3. Redsonable costs, A .0ost is vreasonable 11‘,‘

in its nature oy amount, it does not exceed
that which would be inourred by a prudent
pexson undey the oiroumstandes prevalling at
the time the decislon was made to inonr the

2 CFR Ch, 1l (1-1-09 Ediltion)

costs, The guestion of the reasonableness of
speocific oosts must be sorntinized with par-
ticular care in oponnastion with organizations
or separate divisions thereof which resceive
the preponderance of thelr support from
awards mads by JFederal agenoies, In deter-
mining the reasonableness of 8 given oost,
oonsidsration shall ba given $o:

g, Whether the cost is of & type generally
reoognized as ordinery and necessary for the
operation of the organization or blxe pexform-
anos of the award,

b. The restraints or xequirements imposed
by suoh faotors as generally acoepted sound
business praotices, arms length bargaining,
Federal and Btate laws and regulations, and
terms and conditions of the award.

0. Whether'the individuals conoerned aoted
with yrudence in the oiroumstrnoes, oonsid-
ering their responsibilities to the organiza-
tion, its members, employeses, and olients,
the publio at large, and the Federal Govern-
ment,

d. Bignifioant devietions from- the eeta.b-
lished praotioes of the organization which
oy unjusbifiably inorease the award oosts,

4, Aliooable ocosts, &, A cosb is allooable to
& partionlar dost objeotive, such as & grant,
ocontract, project, servioe, or other aotivity,
in aooordance with the relative bhenefits ve-
oeived, 4 oozt is allooable to a Faderal award
if 1% 18 tronted obnsistently with other costs
inourred for the same purpose in like oir-~
oumstanoss and if it; .

(1) Is {nourred speoifioally for the award,

(2) Bonefits both the award and other work
and can be distributed in reasonabie propor-
tion to the benelits received, or

(3) Is neocenpary to the overall operation of
the organieation, although a dirent relation-
ship to any pm‘hioulur cosb objective onnnot
be shown,

b, Any oost allocable to a partionlay award
or other cost objective under these principles
mey not be ghifted to other Federal awards
to overoome funding-deficienoies, or to avoid
vestriotions imposed by law or by the terms:
of the award.

b. Applicable oredits. a. 'I‘he torm npplion-
ble oredits yefers to those reoeipts, or refno-
tion of expenditures whioh operate to offset
or reduee expense items that are allacable to
awards as direot or inflirect costs, ‘Typioal
exemples of suoh transaotions are! Purchase
discounts, rebates or allowanoss, recoveriss

.ot indernities on Josses, insurance refunos,

and adjustments of overpayments or evro-
neous obarges, To the extent that suoh ored-
its acorning oy receivad by the organization
relate to allowable oost, they shall bs ored-
ited to the Pederal Goveinment either as a
cost reduotion or' ocash réfund, as appro-
priate,

b. In Bome 1nstxmoee, the amounts'received

‘from the Pederal Government to finance or~

ganizationa) activities or service operations
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should be treated as applicable oredits. Spe-
oifioally, the conoept of netting suoh oredit
items against relatsd expenditures should be
applied by the organization’in determining
the rates or amounts to be oharged to Fed-
eral awards for services rendersd whenever
the feollities or other resouroces used in pro-
viding suoh services have been [inanced di-
reotly, in whole or in part, by Pederal funds,

o, Pox rules oovering program inoome (l.e,,
gross income enrnsd from federally-sup-
ported aoblvition) ses §216,24 of 2 OFR part
216. Uniforrn Adminjstrative Reqguirements
for Grants and Agresments with Institutions
of Highor Iduoation, Hospitals, and Othar
ﬁg};-]’roﬂt Orgonizations (OMB Ofroular A-
8, Advanoe understandings, Under any
glven award, the roasonablemess and
allooabllity of obrtain ftems of costs may be
difffoult to dstermine, This is parblowlarly
trie in conneotion with organigations that
rooeive & preponderance of their support
from Federal agenocies, In order to avold sub-
sequent disellowanoe or dispute based on
upraasonableness or nonellooability, it is
often desirable to sesk & written agresment
with the cognizant or awarding agenocy in ad-
vanoe of the inourrence of speoial or unusual
copts, The absence of an aidvance agresment
on any element of oost will not, in itsel, af-
foot the remsonableness or allooability of
that element, : :

7. Oonditional exemptions, n, OME author-
izes aonditional exemption from OMB admin-
istrative requirements and oost principles
Jor certain Federal programs with statu-
torily-anthorized consolidetsd plenning and
oonsolidated administrative fundimg, that
are ldentified by & Federa! agenoy and sp-
proved by the head of the Bxecutive depart-
ment or establishment,” A Federal agenoy
shal) consult with OMB durlng its consider-
ation of whether to grant such an exemption,

b. To promote efficiency in State and loonl
program administration, when ¥Federal non-
entitlement programe with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
Btate agenoy's resources come from non-
Foederal sources, Federal agencies may ex-
empt these coversd Btate-administered, non-
entitlement grant programs from ocertain

OMB grants management reguirements, The

oxemptions would he from all but the
allooability of costs provisfons of Appendix
A, subseotion CO.e. of 2 OFR part 2256 (OMB
Ciroular A-87); Appandix A, Beotion 04, of &
OFR part 220 (OMB Ojrounlar A-31); Beobion
A, of this appendix; and from all of the ad-
ministrative requirements provieions of 3
OFR parb 216 (OMB Oiroular A-110) and the
agencles’ grants maragement commpon rule,

-0, When a Federal agenoy provides this
flexibility, as a prerequisite. to a State’s ex-
erolaing this option, & State must adopt its
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own wyitten fisoal and administrative re-
quirements for expending and aocounting for
al) funds, whioh ave consistent with the pro-
visions of 2 UFR part 326 (OMB Ofroular A~
87), and extend suoh polioies to a)l subrecipi-
ents, These fisonl and administrative re-
quirements must be sufficlently specifio tn
ensure that; Funds aje ueed in complirnos
with all applicable Federal statutory and
regulatory provisions, oosts mre ressonable
and neoessary for operating these programs,
and funds ave not o be uged for genern) ex-
penses required to osbry out other respon-
sibilitien of o Btate or its subreoipients,

B, Direot Oonts

1. Direot oosts are those thab oan be fdenti-
tied speoifionlly with & partioular final oost
objective, {.e., & ypartioular award, project;
servioes, or other direct activity of an organi-
zabion. However, a cost may not be assigned
to axn award as a direot cost if any other oost
inourred for the same purpose, in ke oir-
oumsbanoe, has.been allooated to an award
as ax indireot oost, Costs idenbified speoifi-
onlly with awards are direot costs of the
awards and are to be assigned direotly there-
to, Oosts identified speoifioally with other
{ina} cost objsotives of the oxganization are
dirgot oosts of those cost objestives and ars
not to be aseignerd to other awards directly
or indirectly,

2, Any direot oost of A minor amount may
bo treated as an indireot cost for reasons of
praotionlity where the acoounting trentment
for such oosb 15 consistently applied bo-all
finel cost objeotives, )

8. The oost of oertain activities are not al-
lowable as charges to Pedera) awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this pert), However, even
though these oosts are unallowable for pur-
poses of ocomputing charges to Federal
awards, they nonetheless must be treated as
direot apats for purposes of determiuing indl-
reot oost rates and be allooated thefr share
of the organization’s indireot oosts if they
represent activities whioh jneclude the sala-
ries of psrsonnel, opoupy space, and benefit
from the organization’s indirect costs,

4, The oosts of aotivities performed pri-
mar{ly a5 & service to members, olients, or
the genera) public when significant and nec-
ossery to the orgenization’s missfon must be
trented as direot costs whether or not allow-
able and be allooated an eguitable share of
indireot oonts, Some exsmplen of these types
of rotivities inolude: .

&. Maintenanoe of mombership rolls, sub-
:fripfdons. publioations, and related funo-

ous, ‘

b, Providing services and informetion to
members, legigiative or administiative bod-
ies, or the publio. ) ’

6, Promotion, Jobbying, and other forms of
publio relations,

v
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d. Meetings and conferences exoept thosse
held to oonduot; the general administration
of the organization. '

6, Maintenouece, proteotion, and invest-
ment of spsojal funde not used in operation
of the oxgauieation,

1. Administration of group benefits on be-
half of membors or ollents, inolnding life and
hospital insuwrence, annuity or retiremsnt

" Dlans, finanoial aig, eto,

0. Indireot Costs

1, Indireot costs are those that have been
inourred for comamon or joint objectives and
oannot be readily identified with a par-
tioular final cost objeotive. Dirsot cest of
minor amounts may be tyeated as indireot
oosts under the oonditions desoribed 1n sub-
parageaph B2 of this appendix. After direot
608ts bave been-determined and mssigned ai-
reotly to awards or other work ss appro-
priats, indivect oosts are those remaining to
be alloonted to bonefiting cost objeotives, A
608t may not ba allocated t6 an award as an
indireot oost if any other cost imowrved for
the same purposs, in Mke olroumstances, has
besn assigned to an award as o direct cost,

2, Beoauss of the dlverse chavaoteristics
and accounting practioes of non-profit orga-
nizations, it is not possible to speoify the
types of cost which may be olassified as indi-
reot oost in all situations, However, typiosl
examples of indirest ooat for meny non-prof-
it organizations may include depreciation or
uss allowances on buildings end eguipment,
the costs ‘of operating and meintaining fa-
oflities, and general administration and gen-
eral exponses, suoh as the salaries and ex-
penses of exeoutive oifficers, personnel ad-

, ministration, and acoounting,

8, Indiroot oonts shall be oclassified within
two brond categorias: “Facilities” and “Ad-
ministration,” *'Paocilities! is defined as de-
prooiation and use allowanoes on buildings,
squipment and oapite)l improvement, inter-
esh on debt assooiated with oevtain buildings,
eguipment and oapital improvements, and
opexations and maintenance expenses, '‘Ad-
ministration" is defined as general adminis-
tration and general expensss such as the df-
reotor’s offios, Accounting, peraonnel, brary
expenses and all other typss of expenditures
not listed speoifioally under one of the sub-
oategories of “Pacilities" (inoluding oross al-
looations from other pools, where applion-
ble).'See indirect comt xate reporting require-
ments in subparagraphs D.2.¢ and D.8;g of
this appendix,

D, Allooatiion of Indirsot Cosbs and
Detevmination of Indiveot Oosb Rates

1, General, a, Where & non-profit organiza-
tion hias only .one major funotion, or where
&)l its major functions benefit from its indi-
raot costs to approximately the same degres,
the allocation of indivect costs and the oom-

2 CFR Ch. Il (1~1-09 Edifion).

putation of an {ndireot cost rate may he ac-
oomplished through simplified alloocation
procedures, as desoribed in subparagraph 1.2
of this appendix, !

" b, Whevre an organization has severa) major
functions whioh benefit from its indirect
dosts in varying degrees, allooation of indi- -
reot, oosts may require the aconmulation of
such oosts into separate oost groupings
which then ere allocated individually to ben-
efiting funotions by meens of & base which
hest measures the relative degree of benefit,
The indirect costs allooated to ench funotion
abe then distributed to Individua) awards and
other adtivities inoluded in that function by
megns of an indireot oost Yate(s),

¢, The determination of what constitutes
an organigation’s mejor funations will de-
pond on its purposs in heing; the types of
services 16 renders to the publo, its clients,
and its members; and the amount of effort it
devotes to suoh activities as fundraising,
piubho information and membership aotivi-
tles,

4. Byeoifio mebhods for allooating indirect
oosts and ocomputing indirest ocost rates
along with the oonditions under whioh each
method should be.used ate desoribed in sub-
paragraphs D.2 through b of this appendix,

©. The base period for the allooation of in-
direct costs is the period in which such costs

. are inomrred and acoumulated for alloocstion
* to work performed in that psriod. The hase

period pormally should coinoide with the or-
ganization's fisoal year but, in.any event,
ghall be so selected as to avoid Inequitiss in
the allocation of the vosts, -

2, Simplified allooption method., a, Whers
an organization's meajor functions benefit

‘from its indireot oopts to approximately the

same degres, the allooation of indivsot oosts
may be acoomplished by separating the orga-
nization’s total costs for the bass period as
either.direot or indirect, and Aviding the
total allowable indirect costs (net of applica-.
ble oredits) by an eguitable distribution
base, The result of this proocess is an indireoct
cost ratie which is used to distribute indiveot
oosbs to Individual swards, The rate shonld -
be expressod as the percentage whioh the
total amount of allowable indireot oosbs
bears to the base pelected, This method
shomld &lso be used where an organization
s only one major funotion encompassing g
number of individuel projects or aotivities, .
and may be nsed whers the level of Federal
awards to an organization is relatively
small,

h. Both the diveot costs and the indireot
oosts shall exoclude oapital expenditures and
unnllowable oosts, ' However, unallgwable
costs which represent metivities must be in-
oluded in the direct oosts under the condi-
tions desoribed fn subparagraph B.8 of this
appendix, :

o. The distribution bass may be total di-
reot oosts (exolnding oapital expenditures
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and other distorting itéms, such as major v

suboontyaots or subgrants), direot malaifes
and wages, or other bese whioh results in an
equitable distribution. The Qistribution base
shell gonerally exolnde partioipant auppory
;ost.s 68 defined in paragraph 82 of Appendix

d, Dxoopt where o speoinl ate(s) is re-
guiyed In agoordanoe with subparagraph & of
this eppendixz, the indireot oost rate deve)
oped under the above nrinciples is applionble
to al) awards &b the organtuntion, If o spsofal
ratie(s) is required, sppropriate modifioations
shall be made in order to develop the spsoial
rate(s). ’

o, For an organization that reosives more
than $10 milon fn Federal funding of direot
costs in & fisoal yenr, » brealkout of the indi-
rect cost component into two.broad ont-
ogories, Faollities and Administration as de-
fined in subparagraph 0.3 of this appendix, is
raquired, The rate in each oase shall be ptat-
od as the peroentage which the amount of
the partiowlar indirect cosb oategory (i.e,
Paoilities or Administration) is of the dis-
tribution base identified with that category.

8, Multiple allocation bese method,

B, (lemeral. Whers an orgenlsation's indi-
reot oosts bensfit its major funotions in

varylhg degrees, indirect oosts shall be acon- .

mulsated into separate cost groupings, s de-

soribed in subparagraph D.8.b of this sppen--

dix, Baoh grouping shall them be alloonted
“indlvidually to benefiting * funotions by
means of & base which best measures the rel-
ative benefits, The defanlt alloostion bnsss
by o8t pool are desaribed in subpsaragraph
D.8.0 of this appendix, . '

_ b Jdentifibation of indireot costs, Cogt
groupings shell be established so as to per-
it the allooation of each grouping on the
basls of benefits provided to the major funo-
tions, Dach grouping shall oonsbitute & pool
of expenses that are of ke charaoter in
terms of fanotions they benefit and in terms
of the allooation base which best measures
the relative benefits provided to each func-
tion, The groupings ave olaspified within the
two broad categories: “Faoilities" and-“*Ad-
ministration,” as desoxibed in subparagraph
0.3 of this appendix, The indirect cost pools

are defined as follows!

(1) Depreciation and use allowanoss. 'The
expenges under this heading are the portion
of the costs of the organization’s bnildings,
capltal Improvements to 1and and bufldings,
end eguipment whioh are computed in ao-
oordance with paregraph 11 of Appendix B to
this part (“Depresciation and use allow-
anoas®),

(2) Inbtevest, Interest on debt associabed
with oertain bujldings, eguipment and oap-
ita) improvemsnts are computed in &coord-
anoe with paragraph 23 of Appendix B to this

< parb (“Interest’’), . . o
. (3) Operation and maintenance - expshses,
The expenses under this heading eve those

PL. 230, App. A

that. have been Inourrsd for the administra~
tion, operation, maintenance, preservation,
and protection of the organisation's physion)
plant, They inolude expensss normally in~
ourred for such items as! Janitorinl and ntile
1ty servioes; repairs and ordinary or normal
alterations of bufldings, farniturs and eguip-
ment; care of grounds; maintenanoe and op-
eration of buildings and dther plant faoill-
ties; soourlty! earthquake and disaster pre-
paredness; onvironrihente) safety; hesardous
waste dlsposal; property, labllity and other
insurance rolating to property: spncs and

" oapital leasing; faollity plamning and man-

ngement; and, contral recsiving. The oper-
ation end meintenance exponses ostogory
shall also inolude its allooabls share of
Ivinge benefit costs, deprsoiation and use al-
lowanoes, and interest oosts,

(4) Gleners) adminiptration and general ex-
ponsgs, (a) The exp under this herding
are those that have been inourred for the
overall gonera) exeoutive ard administrative
offices of the organization and other ex-
ponses of a general nature whioh do not re-
late solely to any mejor function of the orga-
nisation, This category shall slso inolude its
allocable share of fringe benefit costs, oper-
ation and maintenanos exponss, depreciation
and use allowanoces, and interest ousts, Ix-
amples of this oategory inolude central of-
fices, such as the diraotor's office, the office
of finanoe, business services, budget and
planning, psrsonnel, ssfety and risk manage-
ment, general oounsel, management infor-
madion syatems, and Hbrary oonts,

(h) In' developing this cost pool, spevial
onre should be exerofsed to ensure that costs
inourred for the same purposs in liite ofr-
ocumstanoes are trented congistently as ej-
ther direot or indirect costs, For example,
salaries of technioal staff, projeot supplies,
vroject publication, telephone toll charges,
computer oosts, travel costs, and specialized
8ervioes oosts shall be treated as direct costs
whersver identifiable to a partioular pro-
grem. The selaries and wages of administra-
tive and pooled olerleal staff should nor-
melly be treated as indirect vosts,” Direct
oharging of thess vosts may bs appropriate
where a major projest or aotivity explicitly
requires and budgets for administrative or
olerioal pervices snd other individusls in-
volved can be identified with the program or
aotivity, Items guch as offlos supplies, post~
age, loos! telephone oosts, periodicals and
memberships should normally be treated as
indireot oosts, .

o, Alloontion bases, Aotuel conditions shall
be taken into sccount in gelecting the base
to be nsed in alloonting the expenses in enoh
grouping to benefiting funotions. The esgen-
tiel oonsidoration in seleoting & method or o
base is that 1t is the one best suited for as-
slgning the Yool of costs to oost ohjeotives in
aooordanos with bensfits derjved; a traceable
osuse end effect relatfonship; or logie ahd
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reason, where neither the oause noy the ef-
fent of the relationship is determinable.
When an allooabtion oan be made by assign-

ment of & 608t grouping directly to the fune-

tion benefited, the alloontion shall hs made
in that manner, When the expenses in & 60sb
grouping are more general in nature, the a)-
Jooation shall be made through the use of a
solented bass whioh prodnoes results that are
equitable to both the TPederal Government
and the organjzation. The aistribution shall
be mado in aocordance with the bases Qe-
soribed herein unless it oan be demonstrated
that the use of a aifferent base wonld result
in a more equitable allosation of the costs,
or that & more readily available bass would

not inorense the costs charged to sponsored

awards, The repults of speofal cost studies
(suoh a5 an epgineering utiMty study) shall
1ot be used to determine and allocate the in-
direct oosts to sponsored awards, )

(1) Dopreciation end use allowances, Depre-
olatlon and use allowanoces expenses shall he
allooated in the following manney;

(a) Depreolation or uee sllowanoes on
buildings used exclusively in the conduot of
a single funotion, and on onmpital improve-
ments snd equipment nsed in puch buildings,

- ghall be assigned to that fanotion,

(b) ‘Dopreoiation or uee allowanoes on
puildings used for more them ons fumction,
and on capital ¥mprovements and eguipment
wsed in such buildings, shall be allooated to

‘the individnel functions performed in ‘each

buflding on the basis of usable sguare feet of
space, excluding ocommon areas, suoh as hall-
ways, sbairwells, and restrooms.

(0) Depreciation or uee allowanots on
pulldings, oapite] improvements and egmip-
ment related space (e.p,, indlvidual rooms,

. and laboratories) used jointly by more than

one function (as determined by the users of
the spnoe) shall be tremted as follows. The
oot of sach jointly used unit of space shall
bs ellooated to the benefiting funotions on
the basls of either the employees and other
users on & full-time equivalent (IMTH)-basis
or salaxles and wages of thoss individusal
funotions benefiting from the use of .that
space; or organtzation-wide employae FTILs
or salaries and wages applicable to the bone-
{iting funotions of the organization,

(d) Depreciation or nse allowancss on oer-
tain onpita) improvements to land, suoh as
paved pavking srens, fences, sidewalks, nnd
the like, not inoluded in the oost of build-
ings, shall bs allooated to usey categories on
a I'TD basis and distributed to major fune-
tions in proportion to the salavies and wages
‘of all employees applioable to the funotious,

(2) .Interest, Intierest oosts shall be allo- .

opted in the same manner as the depreoia-
tion or use allowances on bhe buildings,
squipment rnd oapital eguipments to whioh
the interesb velates, '
(3) Opsrabion. and maintenance expenses,
Opseration and maintenanoe expenses shall be

2 CFR Ch, Il (1-1-09 Edlition)

elloonted in the same manner aé the depre-

. oiation and uss aljowanoces,

(4) Genera} administration and genoral ex-
penses, General admilistration and genersl
oxpenses shall be asllooated to benefiting
funotions based on modified totinl direct
oosts (MTDO), as Qesoribed in spbparagraph
D.3.1 of this appenaix, The expenses inoludsd
in this oategory could be grouped firsh ac-
oording to major functions of the organive-
tfon t6 which they render seryices or provide
banefits, The eggregate expenses of each
group shall then be allosated to Lenefiting
functions based on MTDRO,

d. Order of distribution, (1) Indireoct ocost
ontegories consisting of depreciation and use
allowanoes, interest, operation and mainte-
nance, and general administration and gen-
eral expenaes shall be allooated in that order
to the remeining indireot cost oategoxies &5
well as to the mejor funotions of the organi-
pation. Other oost categories conid be &llo-
onted in the order determined to be most ap-
propriats hy the organization, When oross al-
looation of costs is made as provided in sub-
paragraph D.8.4.2) of this appendix, bhis
order of alloontion does not apply.

(2) Normally, ex indirest cost category will
be oonsidersd closed once it has been allo-
oated to obther ocost objsotives, and oosis
shall not he subseguently allooated to 1%,
However, & oross allocation of costs bebtween
two or moye indireot oosts ontegories oould

.bs usad If such allooation will resalt in &

more equitable allooation of costs, If a oross
allooation is used, an appropriate modifion-
tion to the composition of the indiredt cost
oategories is required,

o, AppHontion of indireot oost xate or
rates, Dxoept whers a speoial indireot oost
rato(s) 15 reguired in aoccordence with sub-
paragraph D.6 of this appendix, the separate
groupings of indivsct oosts allooated to eaoh
major funotion shall be ageregated end
treated a8 a common pool for thet function.
The costs in the common pool shall then he
Aistributed to individual awards includsd in
that fnotion by use of & single lndireot coat
ate.

{, Distribution basis, ndireoct costs shall be
dstrihuted to applicable sponeored awerds
and other benefiting activities within esoh
major function on the basis of MTDO, MTDO
oomsists of a1} salaries and wages, fringe ben-
ofits, materials and supplies, services, travel,

snd Bubgrants and suboontraots up to the *
_firsb $26,000 of each subgrant or subopntract

(regavdless of the perio@ ocoversd by the
subgrant or suboontraoct), Minipment, capital
expenditures, oharges for pabient oare, rental
oosts and the portion in- excess of 526,000
shall be exaluded from MTDO. Partioipant
support oosts sha)l generally be exolnded
from MTDO, Other items xiay only be ex-
oluded when the Iledera) oost oognizant
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‘agenoy determines that an exclusion is neo-
essary to avold o serious Inequity in the dis-
tribution of indirsot costs, -

g, Individual Rate Components, An indi-
reot cost rate shall he detexmined for ench
poparate indirect oost ypool developed., The
rate in enoh onse ehall be stated as the por-
contage whioh the amount of the partioular
indireot cosb pool i of the alstribution Lase
ldentified with that pool. Daoh indiveot cost
rate negotiation or detormination agrosment
shal) include development of the rate for
each indiraot cost pool as well as the overall
indiysot oost rate, The Indirect oost poole
shall be olngsified within two brond oate
egories: ‘‘Faoilities” and “Administration,"
as desoribed in subprragraph C.8 of this ap-
pendix,

4, Diveot allooation mebhod. a, Some non-
profit-organizations treat all oosts as direot
oonts exoept general administration and gen-
ara) expenses. These organisations generally
separate thelr copts into three basio oat-
egories: General administration and general
expenses, fundraising, and other direot fune-
tions (inoluding projeots performed under
Federal awards), Joint costs, such as depre-
oiation, rental costs, operpbion and meinte-
nance of faoflities, telephone expenses, and
the like are prorated individually as direot
costs to saoh oategory and to each award or
other activity using a base most appropriate
bo the partioular oost beiug prorated.

b, This method is acoeptable, provided ench
Joint oost is prorated using a base whioh ao-
ouratoly measures the benefits provided to
eroh award or other activity. The bases must
be established in accordancs with reasonable
oriteria, and be supported by ourrent deta.
This method is compatible with the Stand-
ards of Aooounting and Finanoial Reporting
for Voluntary Health and Welfnre Organiza-
tions issued jointly by the National Health
Ooumoll, Ino,, the National Assembly of Vol~
unbary Health and Bosial Welfare Organiza-
tions, and the United Way of Amerion,

o. Under this method, indiraot oosts con-
sist exolusively of general administration
end general expenses, In all other respeots,

. the organization's indireot cost rates shall
be oomputed in the same manner as that de-
soribed in subparagraph D.2 of this appendix.

B. Speoial indivect cost rates. In some in.
stanoes, o single indirect oost rate for all ao-
tivities of an orgenization or for each major
funotion of the organization mey not bs ap-
propriate, einge it would not take into ap-
count thoss different factors which may sub-
stantially affect the indireot oosts applicabls
to & partioular segment of work, For this
purpose, 6 partioular ssgment of work may
be that performed under a pingle eward or it
may coneist of work under a group of awards
pokformed in a common environment. These
faotors may inolude the physical looation of
the work, the level of administrative support
requirad, the nature of the facilities or other

PL 230, App. A

yesoitraes employed, the solentifio disoiplines

or teohnionl skills Involved, the organive~
tional avrangements used, or any combina-
tion thereof, When a partioular segment of
woule is performed in an environment whioh
appeara to generate a significently dlfferent
level of indireot oosts, provisions should be
made for & sepprate indireot cost pool appli-
oable to such work, The ssparate indirect
oost pool shonld he developed during the
oourse of the regular nllocation prooess, and
the separate indirsot oost rate resulting
therefrom shonld be used, provided it is de-
termined that the rate differs significantly
from that whioh would have been obtained
under subparagraphs D,2, 8, and 4 of this ap-
pendix, and the volume of work to which the
rate wonld apply is material,

B, Negotiation and Approval of Indirect Cosb
Rates

1. Definitions, As used in this seet.lon. the
following terms have the meanings set forth
helow:

a. Oognigant agency mesns the Federal
agenoy responsible for negotinting and ap-
proving indirect cost rates for a non-proflt
o;'zaniza.tion on behelf of all Federal agen-
ofes,

b, Prodetermined rate means an indirect
cost rate, applioable to s speoified ourrent or
future period, usually the organization's fis-
o6l yeny, The rate is bassd on an estimate of
the oosts to be inourred during the poriod, A
predetermined ra.ts is not anb)eos to adjust~
ment,

o, Pixefl rate means an mdh'aob oogb rate
which hes the same oheraoteristios as a pre-
determined rate, except that the difference

between the estimated costs and the aotual

ooBts of the period covered by the rate is car-
ried forward as an adjustment to the rate
ocomputation of a subssquent period,

d. Pinal rate meauns an indirect cost rate
applosble to s spaoified past period which is
besed on the aotua) costs of the period. A
fina} rate is not subject to adjustment,

o, Provisional rate or billing rate means &
temyporary indirect cost rate applicable to a
spooified period whiob is ueed for funding, in-
terim reimbursement, and reporbing indireot
6osts on awards pending the esteblishment of
a final rate for the period,

f. Indireot cost proposal mesns the doou-
mentation prepared by an organization to
substentinte 1ts olaim for the reimbursement
of indirect costs, Thie propossl provides the
basis for the review and negotiation leading
to the establishment of an organization's in-
direot cost rate.

g, Oost objeotive means & fumtdon, organi-
zational subdivision, opntraot, grant, or
other work. unib for whioh oosb data are de-
sired and for which provision is made to ac-
oumulate and measure the oost of prooesses,
prajeots, jobs and oapitalized projeots.
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2. Negotiatipn and approva) of rates, n. Un-
less different arrangements are agraed. to by
the agenoies oconoerned, the Federa) agenoy
with the largest dollay value of awards with
an organization will be desighated as the
oognizant agenoy for the negotintion and ap-
proval of the indireot cost rates and, .where
nsoessary, other rates suoh as fringe benefit
and ocomputer charge-out rates, Onos an
agenoy is assigned ocognizance for & par-
tionlar non-profit organization, the assigh-
moent will not be ohanged unless thers is a
roajor Jong-term shift in the dollar volume of
the Federa) awards to the organization, All
oonoerned Federal agenoles shall be given
~ the opportunity to partioipate in the nego-
tiation process but, after a rate has been
agreed upon, it will be accepted by all Fed-
eral agencies, When a Federal agenocy has
reason to helieve that Bpecial opsrating fac-
tors affeoting its awards neoessitabe speoial
indireot oost rates in acdordamoe with sub-
paragreph Db of this appendix, it will, prior
to the time the rates are negotiated, noti.fy
the cognizant agenoy,

.~ b. A non-profit organization whioh has not
proviously established an indirect copb rate

- with & Federal agenoy shall submit its ini-
tial indirecd oot proposal immediately after
the organization is advised that an award
will bs made and, in no event, later than
three months efter the effective dete of the
award,

8, Organizations that heve previously es-
teblished indiveot oost rates must submit &
new indirsot oost proyosel to the oognizant
rgenoy within glx months after the close of
onoh fison) year, .

4. A predetermined rate may be negotiated
for use on awards where there is reasonahble
assuranocs, basstl on past experience and reli-
able projeotion of the organization's cosbs,

that the rate is not likely to exceed & rate .

based on the oxganization’s avtusl costs,

e. Fixed rates ey be negotiated where
prodeterminsd rates are not oonsideved ap-
propriate. A fixed rates, however, shall not be
negotiated if all or & aubsbnnbia.l portion of
the orgenization’s awards are expecbed to ex-
pive belore the carry-forward adjustiment oan
be made; the mix of Federal and non-Federal
work Bt the organizabion i5 too errefic to
permit sn squitable oarry-forward a.d;lust‘
ment; oy the organization’s operations flve-
tuate signifioantly from yeax to ysar,

1. Provisiona) and final yates shall be nego-
tisted where neither predetermined nor fixed
rates are sppropriste,

g, The resnlts of each negotintion shall be
formalized in & written agresment between
the ‘copnigant agency and the non-profit or-
ganization, The oognizant agenoy shall dis-
tribute copies of bhe ngraemanb to al) gon-
cerned Federal agonoies.

h, If & dispute m‘lses ina negobmbion of an
indireot oost ‘yate batwesn the ocognizant
agenoy and the von-profit organization, the

2 CFR Ch, I} (1-1-09 Ediltion)

dispute sha)) be resolved in accordance with
the appeals proosdures of the ocpgnizant

AgONOY.
1. To the extent that problems are encoun-

tered among the Federal agenoies in commeo-

tion with the negotiation and approva) proc-
ess, OMB will lend assistanoce as vequirsd to
remplve suoh problems in & thmely manner,

APPENDIX B 70 PART 230—SBLECTED
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SBELECTED ITRMS OF COBT

TABLI OF CONTENTS

1, Advertising and publio relations oosts

2. Advisory oounoils

8. Alooholic beverages

4, Angit costs and related servlues

b, Bad debts

6, Bonding ocosbs

7, Communiortion costs

B, Oompensation fox personal servioes

8, contingency provisions

10, Dofonse and progeontion of oriminal and
oivil procesdings, olaims, appesls and
patsnt infringement |

11, Deprecfation and nse allowanoes

12, Donations and contributions

18, Employes morale, health, and welfare
gosts

14, Dotertainment conts

16, Bquipment and other oa.pitul expandl—
tures

' 16, Pines end penalties

17, Fund raising and investmént manage-
ment 008ts

16, Gains and losses on depreciable assets

18, Gtoods or servioes for personal use

20, Housng and personal 1iving expensss

21, Idle facilities and idls capaolty

22, Insuranoce and indemnifiontion

23, Interest

24, Disbor rela.biona ooBts

26, Liobbying

26, Losses on obher sponsored agreements
or pontraots |

21. Maintenanoce and repair posts

28, Materials and supplies costs

28, Meetings and oonferenoes

80, Memberghips, snbsoriptions, and p\'ofes-
sional nobivity costs

81, Organization costs

32, Page oharges in professionnl journals

3. Parbicipant support ooscs

34, Patent costs -

86, Plant and homeland soourity costs

36, Pre-agresment costs

87, Professional pervioes costs

38, Publioation and printing costs

30, Rearrangerment and alteration costs

40, Rooconversion costs .

41, Reproiting oosts

42, Relooation copts

43, Rental copts of bulldings and equipment

44, Royalties and other costs for use of pat-
ents and copyrights
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46, Belling and marketing

46, Bpeoialized servics facilities

47, Taxes

48, Termination ocosts applioable to spon-
sored agreements

40, Tradning costs

50, Transportation costs

51, Travel costs

52, Trustees -

APPENDIX B 70 PART 230~BELEOTED ITOMS OF
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Povagraphs 1 through 62 of this n.ppendix
provids prinoiples to be applied in estab-
Mehing the nllowability of ocortain ltems of
oost, These yrinoiples apply whether a oost is
treated ag dirsct or indireot, Fallure to men-
tion a partlonlar item of oost fs not intended
to imply that 1t is unallowabls; rather, de-
termination as to allowebility in ench oase
should be based on the trestment or prin-
oiples provided for similar or relatied items
of npsb, -

1, Advertising and public relations costs, e.
The torin advertising costs means the oosts
of advertising media and corollary adminis-
trative oosts, Advertising media inoclude
magesines, newspapers, redfo and television,
direot madl, exhibits, sleotronio or computer
tmnsmitt.nls. and the like.

b, The term pubMo relations inoludes com-
munity relations and means those aotivities
dedloated to meintaining the image of the
non-profit organization or meaintaining or
promoting underabanding and favorable rela~
tions with the community or publio at large
or any segment of the publio,

©. 'The only allowable advertising costs are
those which are solely for!

(1) The reornitment of personnsl reguirsd
for the performanos by the non-profit organi-
sation of obligations arising under a Federal
award (Sese also paragraph 41, Recruiting

- oosts, and paragraph 42, Relooation ovsts, of
this appendix); .

(2) The propurement of goods and gervioes
for the performanoce of o Faderal awexd;

(3) The disposal of sorap or surplus mate-
rials aoquired in the performance of & Fed-
era] award except when non-profit orgeniza-
tions are reimbursed for disposal costs at &
predetermined amount; or

(4) Other ppeoific purposes necessary to
maet the reguirements of the Federal award,

d. The onJy sllowable public relabions costs
are: -

(1) Oosts speoifioally required by the Fed-
eral award;

(2) Oosts of communioating with the public
and press yertaining tio speoifio aotivities or
acoomplishments which result from pexrform-
anos of IPederal awards (these costs are con-
sidersd neoessary as part of the outreach ef-
fort for the Federal award); or

(8) Oosts of conduocting general Maison with
news medja and government publio relations

officers, to the extent that suoh aobivities .

Pt 230, App. B

are limited- to communioation and Halson
necessary Jteep the publjo informed on mat-
tors of pnublic conoemn, .such as notices of
Tederal oontraot/grant awards, ﬁna.noia.l
matters, eto,

8, Qosts jdentified ln subpara,g-ra,phs [} a,nd d
if inourred for mors than one FFederal award
o for hoth sponsored work and othey work of
the non-profit organization, axe allowable to
the extent that the prinociples fn Appendix &
to this part, paragraphs B, (“Direct Costs'')
and d, (*Indireot Costs”) are observed,

I, Unallowable advertising and public rela-
tions costs include the following:

(1) ANl advertisivg and publio velations
costs other than as speoffied ln aubpam-
graphs o, 4, and e}

(2) Oosts of meeﬁngs. conventions, oon-
vooations, or other events related to other
aotivities of the non-prom orgenization, in-
cluding:

(&) Oosts of displays. demonst.mbions, and
exhibits;

(b) Costs of meeung rooms, hospitality
suites, and other speoial faollities used in
oonjunotion with shows and other npeoial
svents; and

(o) Baleries and wages of employees en-
gaged In getting up and displeying exhibits,
meXing demonstrations, and providing brief-
ings;

(8) Costs of promotional items and memo-
tebilia, inoluding mouels, gifts, and sou-
venirs;

(4) Costs of advertising and public relations
designed solely to promote the non-proﬂt or-
ganization, -

3, Advisory Oounoils, Costs inonrred by ad-
visory oonnolls or committees are allowable
as g dirsot cost where authorized by the Fed-
eral awarding mgenoy or as an indireot cost
where allooable to Federal awards,

3, Alooholic beverages, Costs of alopholio
beverages are unaliowable,

4, Audit oosts and related services. & The
oosts of andits required by, and performed in
acoordence with, the Bingle Audit Act, es
froplemented by Oiroular A-188, “Andibs of
States, Liooal Governments, and Non-Profit
Organizations' are mliowable, Also sep 3l
U.8.0, 7606(b) and seotiox 280 (*‘Andit Costs’)
of Olronlar A-188, :

b, Other audit costs are allowable if in-
oluded in an indirect cost rate proposal, or if

speoifionlly approved by the awarding agen-
oy as a direot cost to an award,

0. The cost of agreed-upon praoeﬂures en-
gagements to monitor subreciplents who are
exorapted from A-188 under section 200(d) are
allowable, subjeot to the conditions listed in
A-183, ssotion 280 (b)(2), -

5, Bad debts, Bad ‘debts, inoluding losses
(whether notnal or estimated) arising from
unoolleotable scoounts and othey claims, re-
lated oolleotion oosts, and related legal
oosts, are unsllowable, N
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6. Bonding oosts, a. Bonding oosts arise
when the Federal Government reguires as-
purance against finanoia) loss to itself oy
others by resson of the aot or defanlt of the
non-profit organizetion, They arlee mlso in
instances where the non-profit organization
requires similar essuranocs, Inoluded ave puoh
Bonds as bid, performancs, payment, advanos
payment, infringement, and fidelity bonds,

b. Oosts of bonding reguirsd pursuant to
the terms of the award ave allowable.

¢, Costs of bonding reguired by the non-
profit ovganieation in the general conduot of
its operations are allowable to the extent
that such bonding is in accordsnoe with
sound business praotice and the rates and
premjums are reasonable under the ofr-
oumstanoes,

7, Qommuniontion oosts, Qopts fnourred for
telephone services, looal and long distanace
telephione oalls, telegrams, postage, mes-
genger, elestronio -or compater tranemittal
servioes and the Mke sre allowable,

8, Uompensation for personsl servioces. a.
Definition, Oompensation for psrsonal serv-
jces inclndes all "compensation paid our-
rently or asomed by the organization for
gervioss of employees rendered during the
period of the award (exoepb as otherwise pro-
vided in subparagraph 8,h of this appendix),
It inoludes, but is not limited to, salaries,
wages, Qivector's and exeoutive oommibtee
memnber's fees, incentive awards, fringe bene-
fits, pension plan oosts, allowanoes for off-
site pay, incentive pay, Jooation allowanoss,
hardship pay, and ocost of living differentials,

b. Alowability, Bxoept as otherwise sps-
oifioally provided in thie paragraph, the
oosts of such compensation are allowable to
the extont that:
© (1) Total compensation t6 individual em-
. ployees is reasonable for the services ren-
deved and conforms to the established polioy

of the organization vonsistehtly applied to’

both Pederal and non-Federal sctivities, and

(2) Oharges to awards whether trented as
dirsot or indiveot oosts ave determined and
supported as reguired in this paragraph,

¢. Reasonableness. (1) When the organiza-
tion s predoininantly engaged in activities
other than those sponsorsd by the Federal
Government, oompensation for exnployees on
federslly-sponsored work will be considersd
veasonable to the extent theb it is oconsistent
with that pald for similex work in the orga~
nfzation’s obher aotivities.

(2) When .the oxganization is predominantly
engaged in federally-sponsored aotivities and
jn oases where the kind of employees re-
guired for the Fedexa) aotivities ave not
found in the organization’s other aotivitien,
compensation for employess on federally-
sponsorsd work will be considersd reasonable
to the extent that it is oomparable to thab
paid for similarawork in the labor markets in
which the organiention ocompetes for the
kind of employees.involved,

2 CFR Ch. Il (1~3~D9 Edition)

d. 8peofal considerations in detsrmining
allowability, Certain oonditions require sps-

oinl consideration and possible ¥mitations in .

dotermining ocosts under Feferal awards
where ainounbs or types of compbnsation ap-
psar unreasonable, Among such conditions

‘are the following:

(1) Oomyensation to members of non-profit
oyganizations, trustees, divectors, Assoointes,
officers, oy the immediante families bthereof.
Determination should be madé that suoh
compensation is remsonable for the aotnal

peraonal servioes rendersd rather than a dis-

tribution of earnings in excess of costs.

" (3) Any ohpnge. in an organization’'s oom-
ponsation polioy resumlting in & substuntial
inorense in the organizabion’s level of com-
penspbion, particularly when it was oconour-
rent with an inorease {n the ratio of Federal
awards to other activities of the organien-
tion or any ohange in the treatment of.al~
lowability of speoific types of compensation
aue to ohangas in Federal polioy, !

8. Unalloweble oosts, Oopts which are unal-
Jowable under other paragraphs of this ap-
pondix shall nbdt .be allowable under this
pavagraph solsly on the basis theat they con-
stitute personal compensation. .

{. Overtime, extra-pry ghift, snd multi-
phift premiums, Premiums for overtime,
exbra~pay shifts, and multi-shift worl are al-
lowable only with the prior-approvel of the
awerding agency except:

(1) When neocessary to cope with emer-
genoles, such as those resulting from ncol-
dents, natnral disasteys, breakdowns of
eguipment, or coonsional operational bottle-
nenks of & sporadic nature, *

(2) When employess are performing indi-
reot funotions, such a8 administration, main-
tonanos, or accounbing. .

(3) In the performanocs of tests, laboratory
procedures, or other similar operations
which sre continuous in nature and oannot
Yeasonably be interrupted ox otherwise com-
Dvieted,

(4) When, Jower overall oost to the Tefleral
Government will result, .

g. Fringe benefits, (1) Tringe benefits in
the form of regular oompensabion paid to
smployses during periods of anthorized sb-
sences from the job, such as vaocation leave,
slok leave, military leave, and the like, are
sllowsble, provided suoh oosts are absorbed
by ell organieation activities in proportion
to0 the relative amount of time or effort aotu-
ally devoteq o sach.

(2) Fringe benefits in the form of employer
oontyibutions or expenses for soolal ssourity,
employss insurance, workmen's cOmpsnsa-
tion insurance, pension plan costs (see sub-
paragraph 81 of this appendix), and the Mize,
aye sllowable, proviGed such benefits ave
granted in acoordence with established writ-
ten organization policies. Suoh benefits
whether treated as indireot costs or as dirsob
costs, shall be distribwted to partioular
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awards and other aotivities in & 'manner con-
sistent with the pattern of benefite acorwuing
to the Individuale or group of employees

whoso snlaries and wages are ohargeable to

swoh awards and other aotivities,

{3)(a) Provisions foy s reserve under a self-
insuranoe program for unemployment oom-
pensation or workers’ compshsebion ars al-
Jowable to bthe extent that the provisions
ropresent ressonable estimaten of the Uabil-
tles for suoh compensation, and the types of
coverage, extent of ooverage, and rates and
preminms wounld have heon allowable had in-
surance been purchased to oover the risks,
However, provielons for self-insured liabil-
itles whioh do xiot beooms payable for more
than one year after the provision is made
shall not exoeed the present value of the li-
ability,

{b) Where an organization follows a oon-
sistont polioy of expensing aotual payments
0, or on behalf of, employess or forimer am-
ployees for nnemployment compensation or
workers' oompoensation, guch payments are
allowable in the year of payment with the
prior approval of the awarding agenoy, pro-
vided they are allooated to all aotivities of
the organization,

(4) Cobts of insurance on the lives of trust-
8e8, officers, or other employees holding po~
sitions of similar responsibility are allow-
abls only to the sxtent that the inswrance
represents additional oompensation, The
oopts of such insurance when the organizp-
tion is named as benefiolary are unallowable,

h, Organization-furaished entomobiles,

Thet portion of the cost of organization-fur-
nished automaobiles that relates to psrsonal
use by employees (including tramsportation
to and from work) is unallowable as fringe
benefit ox indirsot oosts regardless of Wheth-
er the cost 1s reported as taxable inoome to
the employess, These oosts are allowable a8
direot oosts to sponsored award when neo-
essary for the performance of the sponsorad
award and approved by awarding agenoles.

i. Pension plen costs. (1) Costs of the orga-
nization’s pension plan whioh are inourred in
acoordance with the established policles of
the organization are allowable, provided:

(a) Suoh poliolex meet the test of reason-
ableness;

({b) ‘The methods of cost alloortion are not
disoriminatory;

(o) The oost aspigned to each flsoal year is
determined in eocordance with generally ac-
ceptod accounting principles (RAAP), as pre-
soribed in Accounting Principles Board Opin-
ion No. B issvied by the American Institute of
Oertified Publio Aooountents; end

(d) The oosts assigned to a glven fisonl year
are funded fox all plan participants within
six monthe afber the end of that year. How-
ever, Increases t0 normsl and past servioe
pension oosts oaused by & delay in funding
the aotuarlel Mability beyond 80 days after

_P1. 230, App. B

ench querter of the ysar to which snch costs
are assignable are unallowable,

(2) Penslon plan termination Insurance
premiums peid pursuant to the Dmployee
Retirement Inocome Seourity Act (BRISA) of
1074 (Pub, L. 83-408) are allowable, Late pay-
mt;nt. oharges on guch premiums ars unpllow-
able,

(3) Exoise taxes on seoumulated funding
defiolenoies and other penelties imposed
under TRISA are unallowable,

i, Incentive compensation, Inoentive oom—
peneabion to employees based on cost redue-
tion, or effiolent performance, suggestion
awards, safety awards, eto,, are allowable to
the extent that the overall compensabion is
determined to be reasomable and suoh costs
are paid or mcoriied pursnant to an agree-
ment entered into in good faith between the
organization and the employees hefors the
sorvioes were rendered, or pursuant to an es-
tablished plan followed by the organization
80 oonsistently as to imply, In effeot, sm
agresment to make sueh payment.

k. Beverange pay. (1) Soveranoo pay, also
commeoenly referred to as dismissal wages, 18
& payment in addition to regular salaries and
wages, by organizations to workers whose
employment is being terminated, Oosts of
severance pay are allowable only to the ex-
tent that in each oase, it is required by:

(n) Law

(b) Bmployer-employee agreement .

(o) Mstablished policy that constitutes, in ef-
feot, a1i implied egreement on the organi-
zation’s part, or

(d) Ofroumstances of the partioular employ-
menb,

(2) Ooste of Beverancs payments are divided
into two oategaries as follows!

(8) Aoctual normal turnover severance pay-
ments shall be allocated to a1l aotivities; ox,
whers the organization provides for a reserve
for normal severances, suoh method will be
sooopteble if the charge to ocurrent oper-
abions is ressonable in light of pryments ac-
tually made for normsl severanoes over a
represontative past period, and if amounts
charged are allooated to all aotivities of the
organization.

(b) Abnormal or mass spverance pay iz of
suoh a conjsotural nature that measurement
of costs by means of an acorual will not
aohieve equity to both parties, Thus, acorn-
als for this purpose aré not allowable, How-
sver, the Federal Goverament recognizes its
obligation to partiolpate, to the extont of 1ts
fair share, in any specific payment, Thus, al-
lowability will be oonsidersd -on & opse-by-
oase basls in the event or ooourrenos.

(o) Oosts inourred in certrin severancs pay
paockages (commonly known es ‘‘a gdlden
parachute’” payment) whioch are in an
amonnt in excess of the normal severanos
pay patd by thé organization to an employee
upon termination of employment and are
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paid to the smployee oontingent wupol a
change in management oontrol over; or own-
ership of, the organization's assets are unanl-
lowable. . :

(4) Beverance payments to foreign nation-
als employed by the organizabion outside the
United States, to the extent that the amount
exoseds tho oustomery or prevailing prao-
tioes for the organization In tlie, United
States are unallpwable, unless they are neo-
essary for the performance of Federal pro-
grams and spproved by ewarding agencies,

(e) Boverance payments to foreign nation-
als employed by the organization outside the
United States due to the termination of the
foreign national as a result of the olosing of,
or onrtedlment of rotivities by, the organize-
ton in thet country, ars wnallowable, unless
they are necessary.for the performence of
Federal programs and approved by awerding
agenoles,

1, Training costs, See paragraph 49 of this
appendix, .

ra, Support of salaries and wages,

(1) Ohorges to awards for salavries and
wages, whether treated as direct oosts-or in-
direot ocosts, will be based on dooumented
payrolls approved by s responsible officirl(s)
of the organization, The distribution of sala-
vies snd weges to awards must be supported
by personnel activity reports, es presoxibed
in subparagrayph 8,m.(2) of this appsndix, ex-
vept when a substitute system has boen ap-
proveq in writing by the cognizant agenoy:
(Beeb )subparagmph .2 of Appendix A -to this
parh, .

(2) Reports refleoting the distribution of
aobivity of enoh employse must be mein-
tained for all staff members (professionals
and nonprofessionnls) whose oorapensation is
oharged, in whole or in pard, diveotly to
awerds, In addition, in order to support the
allooation of imdireot oosts, such reports
must also be maintained for other employees
whose work involves two oy more funobions
or activibties if o distyibution of their com-
pensation between such functions or notivi-
ties 18 needed in the determination of the or-
ganization’s indireot cost rate(s) (a.g., an em-
ployee engaged part-time in indirect cost no-
tivities and part-time in & direct funobion).
Reports maintained by non-profit organiza~
tions to satisfy these regquiivemsents mush
meet the following standerds:

(&) The ysports must reflect an after-the-
fact determination of the aotuasl activity of
ench employes, Buaget estimates (l.e,, esbi
mates determined before fhe services are
performed) do hot guaelify as support for
oherges to swards,

(b) Bach report must acoount for the totsl
rotivity for whioh employees &re oom-
panssted and which is veguired in fulfillment
of their obligations to the organization,

(0) The reports must e pigned by the indi-
vidual employes, or by & responsible super-
visory offiolal having flvst hand lknowladge

2 CFR Ch. Il (1~1=09 Ediifion)

of the aotivities performed by the employee,

. that the fistyibution of activity represents a

reasonable estimate of the actual work per-
foirmed by the employee during the periods
oovered by the reports,

(2) The reports must be preparsd at Jenst
monthly and must oolncide with one ox move
pay periods, .

(8) Ohavges for the selayies and wages of
nonprofessional employess, in addition to
the supporting dooumentation desoribed in
subparagraphs (1) end (2), must also be sup-
ported by records indioating the total num-
ber of hours worked oeoh day maintained in
oconformenos with Department: of Linbor reg-
ulations implementing the Feir Labor
Btandards Aot (FLSA) (20 OFR part 616). Foy
this purpose, the term “nonprofessional em-
ployes” shall have the same meaning as
“nonexempt employee,” under FLBA,

(4) 8alaries and wages of employees used in
meeting cost sharing or metching require-
ments on awerds must be supported in the
same manney #s salaries and wages clajmed
for reimbursement from awsrding sgenoies,

8. Oontingenoy provisions, Contributions
to a contingenoy reserve of any similay pro-
vision made for events the ocourremoce of
which oannot-be foretold with certainbty as
to time, intensity, or with an assurance of
their happening, are unallowable, The term
“gontingenoy reserve" exoludes self-insur-
anoe resorves (see Appendix B to this part,
paragraphs B..(8) and 23.a(2)(d)); pensién
funds (ses paragraph 8,1): and reserves for
normal S6Verancs pay (see paragraph 8.k.)

10, Defenss snd prossoution of oriminal and
olvil proosedings, olaims, appeals and patent
infringement. - .

. Definitions, (1) Oonviobion, as ussd hefe-
in, means a judgment or a conviction of &
orimina) offenss by dny conrt of scompetent
jurisdiotion, whether entored upon as i ver-
aiot or a ples, including & conviotion due to
& plen of nolo contenders,

{2) Oosts inolude, but are not limited to,
administrative and clerioal expenses; the
oo5t of Jegp) servioes, whebhsr performed by
in-house or private counsel; and the oosts of
the services of acoovwntants, consultants, or
others yetained by the organization to assist
{t; costs of employess, officers and trustees,

and any similar oosts inowrred before, dur-
- ing, and after commencement of a judioia) or

administrative procseding that bemxs a di-
root yelationship to the proosedings.

(3) Trand, as used herein, means aots of
franq coxruption or attempts to defrand the
TFederal Government oy to oorrupt its.agents,
aots that consHitube & canse for debavinent
or suspension (as speoified in agenoy regule-
tions), and acts whioh violats the Talss
Olaims Aot, 81 U.8.0,, sections §725-8781, ov
the Anti-Itickback Aot, 41 U.8.0,, ssotions b1
and 64, ’

(4) Penrlty does not inolude restitution, vo-
imbursement, or compensatory damsges,
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(6) Proceeding inoludes an investigation,

b. (1) Bxoept as otherwise desoribed hersin,
costs fnouried In conneotion with any orimi-
nal, oivi} or administrative prooseding (in-
oluding filing of s falee certifiontion) com-
monoed by the Federal Government, or a
State, looal or foreign government, are not
allowable If the prooseding: Relates to & vio-
lation of, or fellure to somply with, o Fed-
ern), 8tate, loonl or foroign statute or regn~
lation by the organization (inoluding its
agents and employess), and results in any of
the following dispositions!

(a) In & orimina)l procesding, & conviotion,

(b) In a oivil or administrative proveeding
involving an allegation of fraud or similsy
misconduot, & determination of organiZa-
tional Hability,

(o) In the onse of any civl) or administra~
tive proossding, the imposition of a mone-
tary penalty.

(d) A finel decision by en appropriate Fed~
eral offioial to debar or suspend the organi-
gation, to resofnd or vold an award, or to ter-
minate an awerd for default by remson of &
violation or failure to comply with s lew or
regulation,

(e) A disposition by oconsent or ocom-
promise, if the aotion oould have resulted in
any, of the dispositions desoribed in subpara-
gf&phs 10.b, (1)(&). (b), {6) or (&) of this appen-

%,

(2) If more than one prooeeding involves
the same alleged misoonduoct, the oosts of all
suoh prooeedings shall be unallowable I any
one of them repults in one of the dispositions
ghown in subpa.mgmph 10,b.(1) of this eppen-

X,

o Ifa prooeedlng referred to in subpara-
graph 10,b of this appendix is commenoced by
the Pederal Government and is resolved by
consent or sorhpromise pursuant to an agroe-
ment entered into by the organieation and
the Federal Government, then the oosts in-
ourred by the organisation in oconneotion
with suoh prooesdings that are otherwise not
allowable under subpavagraph 10.b of this ap-
pendix may be allowed to the extent spsoifi-
oally provided in snoh agresment,

d, If a prooeeding referred to in subpara-
graph 10.b of this appendix is commenced by
s State, loocal or forelgn government, the au-
thorized Federal offiolal may allow the costs
inourred by the organpization for sunoh pro-
ooedings, If suoh euthorized official deter-
mines that the oosts were inourred as a re-
sult of a spwoifio term or condition of a fed-
erally-sponsored award, or specific written
direotion of an authorized officlal of the
sponsoring agenoy,

e. Costs nourred in oonneotion with pro-
ceedings desoribed in subparagraph 10.b of
this appendix, but whioh are not mede nnal-
lowable by thabt subparagraph, mey be al-
lowed by the Federal Government, but only
to the extent that:

Pl 230, App. B

(1) The costs are reagonable in relation to
the activities required to deel with the pro-
oseding and the anderlying osuse of aotion;

(2) Payment of the oosts inourred, as allow-
able and allooable oosts, is not prohibited by
any other provision(s) of the sponsored
award;

(3) The oosts are not otherwise recovered
from the Pederal Government or a third
party, either direotly as & result of the pro-
veeding or otherwise; and,

{4) Thoe peroentoage of oonts allowed does
not: d the percentage determined by an
enthoprired Federal offiolal to he appropriate,
oonsidering the complexity of the Mtigation,
ganerally sooopted prinoiples governing the
award of legal faes in olvil potions fnvolving
the United States as e parbdy, and snoh other
footors as may be appropriats, Suoh psroent-
age shall not exoceed 80 porosnt, However, if
an agresmeént resohed under auhpamgmph
10,6 of this mppendix has expliolbtly oconsid-
ered this 60 percent Mimitadion and permitted
@ higher peroontage, then the full amount of
oosts resulting from thet agreement shall be
allowable,

f. Oosts incurred by the orgenization in
connection with the defense of anits brought
by itz employees or ex-employees under seo-
tion 2 of the Major Frand Act of 1988 (Pub, L,
100-700), including the cost of all relisl nec-
sssary to make such employes whole, where
the organisation was found liable or setiled,
are unallowable,

g. Costs of legal, asccounting, and ooneult-
ant services, and related costs, inenrred in
conneotion with defense against Federal
Government olaims or appeals, antitrust
suits, or the proseoution of olaims or appenls
gpgainst the Il‘ederal Gnvemment ars unale
lowable, :

h, Costs of legal, moonnﬁng, and conpult-
ant gervioes, and related costs, inourred in
conneotion with patent infringement Utiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awards,

i, Costs whioh may be unsallowable under
thie paragraph, inclnding directly assooiated
costs, shall be segregated and acoounted for
by the organization sepsrately. During the
pandenoy of any proocesding covered by sub-
paragrayhs 10.b and f of this appendix, the
Fedoral Government shall generally with-
hold payment of suoh oosts, However, if in
the best interests of the Federal Govern-
ment;, the Federal Government mey provide
for conditiopal payment upon’ provision of
adeguate seourity, or other adeguate assur-
anos, end agreements by the organization to
repay &ll unaliowable ocosts, plus interest, if
the oosts are subseguently determined to be
unallowable,

11, Depreojation and use allowanoes, &.
Compyensation for the use of bulldings, other
oapital improvements, and eguipment on
hand may be made through use allowance or

depreoiation, However, exoept as provided in
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prragraph 110 of this appendix, s combina-
tion of the tivo msethods may not be used in
oonnection with a single olass of fixed assets
(6.g., bullaings, office eguipment, computer
sguipment, ebe,). :

b. The computation of use allowanoces or
depraoiation shall be based on the aoquisj-
tion cost of the assets involved, The acquisi-
tion oost of an asset donated to the non-prof-
it organization by o third party shall be its
i?h‘ market value at the time of the dona-

on,

o, The ocomputation of use allowanoces oy
depraviation will exolude:

(1) The oo8t nf 1and;

(2) Any portion of the cosh of buildings and
equipment borne by or donated by the Fed-
sral Government irrespective of whers title
was originelly vestsd or where it presently
resides; and . .

(8) Any portion of the oosb of buildings and
sguipment contributed by or for the non-
profit oxganization in sabisfaotion of & statu-
tory matohing requniremsint,

- 4. Geners) oriterin where aéprediation
method is followed:

(1) The paviod of wseful service (ussful lifs)
established in each oase for usmble éapital
assets must tale inbo consideration such fec-
toxs as type of construction, nature of the
sguipment used, teohnologionl developments
In the particular prograin aves, and the re-
newal and replacement policies followed for
the indlvidua) items or oleeses of .assebs in-
volved, The method of depreoiation used to
assign the oost of an asset (or group of as-
sots) 40 acoonnting periods shall reflest the
pattern of consumption of the asseb during
1ts nseful dife, .

(2) In the absenge of olesy evidenoce indi-
oabing that the expsoted consumption of the
aspot wil) be signifioantly greater or lesser in
the early portions of its usefu) Hfe than in
the later portions, the streight-line method
shall be presumed to be the appropriate
moethod,

(3) Depresiation methods onoe used shall
1ot be changed uuless approved in advanos
by the cognizant Federal agenoy, When the
depreciation method is introducef for appli-
oabtion bo assets proviously subjspt to & wee
pllowance, the combination of use allow-
anoes and depréociation appliosble to suoh a8-
sets must not exosed the total aoquisibion
oot of the assets,

e, When the depreciation method is ussd
for buildings, a building's shell may be peg-
yegated from eaoh building componeént (6.¢g.,
plumbing system, heating, and eir condi-
tioning sysbom, eto.) mnd each item depre-
ninted over its estimatsd useful lifs; or the
snbire building (4.e., the shell and all compo-
nents) muy bs treated as a single asset and
depreciated over a single nseful lfe.

{. When the depraocietion method is used for
 partioular olass of assets, no depreviation
may be allowed on any suoh assets that,

2 CFR Ch, Il (1~1-D9 Edition)

under subparagraph 11.4 of this appendix,
wonld be viewed as fully depreolated. How-
over, & reasonable use allowanos may e ne-
gotinted for such assets If warranted mfter
taking into consideration the amount of de-
precistion previously. ohavged to the Federal
Government, the estimated useful life re-
maining at time of negotiation, the effest of
any inoreaped maintenance oharges or de-
oreased efficiency due to ags, and sny other
faotors pertinent to the utilization of the
asset for the purpose contemnplated,

g. Orjterin whers the use allowanoe method
is followed: o

(1) The uge allowance for buildings and im-

provement .(inoluding lend improvements,
such as paved parking areas, fences, and
sidewalks)- wil} be computed at an snnual
rate not exoeeding two pereent of aoguisition
eost, *
(2) The use allowaos for aquipment will be
compnted at an annual rate not exoesding
six and two-thirds pavoent of aohulsition
oo0st, When the use allowancs method is used
for buildings, the entire building must be
treated as » single asseb; the bnilding's com-
ponents (e.g,, plumbing system, heating and
sir conditioning, &to.) oannot be segregated
from the building’s shell, :

(3) The two percent limitation, however,
need not be applied to sguipment which is
merely abtached or faitened to the bullding
but not permanently fized to it and which is
nsed a8 fTurnishings or decorations or for spe-
oinlized purposes (e.p; dentist cheirs end
denta) treatment units, counters, laboratory
benches bolted to the flooy, dishwashers,
modular furniture, oarpeting, ete.). Such
squipment will be considersd as not being
pormsnently fixed to the building If 1t can be
removed without the need for costly or ex-
tonsive alterations or yepaixs to the bullding
or the eguipment, Dguipment that meets

these oriteria will be subjest to the 6% per-

oent equipment nse allowanoe limitation.
2. Ohayges for use allowanoes or déprecia-

,tion must be supported by adequate propexty

yeoords and physios] inventories must be
takon ab loash once every two yenrs (a statis-
tion) samapling besis is acceptable) to ensure
that assets exisb and are nsable and nesded.
VWhen the depreciation method 18 followed,
pdsguate depreoiabion records indicating the
amount of Qepreciation taken éach period
must also be maintained.

12, Donntions and oontributions,

a. Oontributions or donations rendered,
Gonsributions or donations, imoluding oash,
property, snd servioes, made by the oygani-
zation, regardless of the reoiplent, are unal-
lowable.

1. Dongtad servioes received;

(1) Donated or volunteer sexrvices may be
fornished to an organization by professional
and teohnioa) personnel, consultants, and
other skilled and wnskilled labor. The value
of these gervioss is not reimbursable either
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os 8 direot or indireot oost, However, the
value of donated services may be used to
meet o8t sharing or matehing requirements
in aocordance with the Comamon Rule,

(2) The value of doneted services ntflized In
the performance of a direot cost sotivity
shall, when materiel in amount, be consid-
ered In the determination of the non-profit
ovganivation’s indiveot ocosts or rate(s) and,
nooordingly, shall be allooated & propor-
tlonate share of applioable indirect oosbts
+ when the following oxlat!

(a) The agglegate value of the merviees Is
matorial;

(b) The servioes are supported by a signifi-
cant amount of the indirect oosts 1nourred
by the non-profit vrganization; and

(0) The direot oost aotivity is not pux‘aued
primarily for the benefit of the Federal Gov-
ernment,

(8) In thope Instsnces where there is no
basis for determining the fair market value
of the servioes rendered, the recipient and
the cognizant sgency sball negotlate an ap-
propriate allooation of indirect cost o the
services. .

(4) Where donated aervices diractly benefit
& project supported by an award, the indirect

cosbs allooated to the servioes will be conslid- -

ered as a part of the total ocosts of the
project, Suoh indireot costs maey be reim-
bursed under the award or used to mest cost
pharing or matohidg requirements,

(6) "The value.of the donated services may
be used to mest cost sharing or matohing re-
quirements. ‘undsr conditions desoribed in
Sention 216,28 of 2 OFR part 216 (OMB Oir-
onlar A-110). Where donated services 'are
trented as indireot oosts, indirect oost rates
wil) separate the value of the donations so
thet relmbursement will not he mads,

o, Donated goods or space. (1) Donabed
goods; i.e,, expendable personal property/sup.
plies, and donated use of sproe may be fur-
nished to & non-profit organization, The
value of the goods and space §8 not reimburs-
able either as & direot or indireot oost,

(2) The value of the donations may be used
to mest ocost sharing or matohing share re-
quirements nnder the conditlons desoribed in
2 OFR part 316 (OMB Oiroular A-110), Where
donatiions are treated ag indirect oosts, indi~
reot cost rates will sepaiate the velue of the
donabtions so thab relmbursement will not be
made,

13t. Employee morale, health, and welfare
oosts,

a. The costs of employee information pub-
lioations, health or first-aid olinics andlor
infirmaries, reoreational aotividies, eim-
ployee sonneeling services, and any other ex-
ponges inourred in ecoordence with the non-
profit organization's established practice or
custom fox the improvement of working ocon-
ditions, employer-employee relations, em-

ployee morale, and employes periormence

are allowable,

PL. 230, App. B’

b, Such costs will be equitably apportioned
to all aotivities of the nop-profit organiza-
tion, Inoorne generated from any of these ac-
tivities will be oredited to the cost thersof
unless suoh inoome has been lrrevooably set
ovor to employes welfere organizations,

14, Dantertainment costs, Costs of enter-
tninment, inoluding amusement, diversion,
and social potivities and any copte direotly
nppoolnted with such costs (suoh as tickets
to shows or sports events, menls, lodging,
rontals, transportadion, and gmt.ultles) ars
unailowable, °

16, Dguipment and other oapital bxpendi-
tures,

e, For purposes of this subparagraph, the
following definitions apply: -

(1) *Oapital Bxpenditures’ means sxpendi-
tures for the acguisition oost of capital as-
sots (eguipment, buildings, land), or expendi-
tures to male improvements to oapital as-
pots that materially inorease their value or
useful life, Acquisition cost means the cost
of the asset including the cost to pub it in
place, Acduisition cost for equipment, for ex-
ample, means the net invoioce pries of ths
equipment, including the oost of any modi-
fioations, attachments, avoessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired, An-
ofllary charges, such as taxes, duty, protec-
tive in tramsit insurance, freight, and instal-
lation may be inoluded iu, or exoluded from
the aoguisition cost fn sooordance with the
non-profit orgapization’s regular aooountdng
praotioes,

[¢)] "Equipment" moepns a0 artiole of non-
expendable, tangible personal property hav-
ing & usefu) life of more than one ysar and
an soquisition eost which equals or exceeds
the lesser of the ompitalivation leve) estab-
lished by the non-profit organization for fi-
nangisl stateraent purposes, or $5000.

(8) "“Bpeoisl purpose equipment" means
equipment whioh is used only for researoh,
medionl, sofentifio, or other teohnionl aotivi-
ties. Bxamples of speoial purpose equipment
inclnde microsoopes, X-ray machines, sur-
gloa} instroments, snd speotrometerxs,

(4) 'Gleneral purpuvse equipment' means
equipment, which is not Mmited to ressarch,
mediocal, soientifio or other technionl activi-
ties, Bxamples inolude office equipment and
furnishings, modular offioes, telephons net-
works, information technology eguipment
and systoms, air copditioning equipment, re-
production and printing equipment, and
motor vehioles,

b, The following rules of allowabiiity shall
apply to eguipment, and other oapital ex-
peonditures:

(1) Onpital expenditures for general pur-
pose eguipment, buildings, end Jand are unal-
Jowable as direct oharges, except where ap-
proved in pdvanoce by the awearding agenoy,
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(2) Onpita) expenditures for special purpose
eguipment ave allowable as (lvect costs, pro-
vided that itoms with a anib cost of $5000 o
more hnve the prior approval of the awsrding
agenpy,

(8) Onpital expenditures for improvements
10 land, bulldings, or eqnipment; which mate-
rip)ly inoreass thelr value or useful life ars
unallowsble as n diveot cost exoept with the
prior approval of the awarding agenoy.

(4) When approved as a fireot oharge pursy-
ant to paragraph 16.b.(1), (2), and (8) sbove,
. ompital expsndituves will be charged in the

yeriof in whinh the expedditwwe is inourred,
or as otherwise determined appropriate by
and negotinted with the awarding agenoy,

(6) Bquipment and other oapite]l expendi-
tnres ave wnallowable as indirest costs, How-
ever, spe-paragraph 11,, Depreofation and nse
allowenoe, of this appendix for rules on the

allowability of use allowances or depreocia- -

tlon on buildings, oapital improvements, and
equipment, Also, ses paragraph 43,, Rental
oosts of buildings and equipment, of this ap-
pendix for rules on the allowability of renth)
oosts for land, buildings, and equipment,

(8) The lmnmorbized yoridon of any squip-
ment written off a6 a resnlt of a change in
oapitelization levels may be recovered by
continuing to olaim the otherwise allowable
use allowanoss or depreciation on the equip-
ment, or by amortlzing the amount to bs
written off over a period of years negotiated
with the éognizant agenoy.

16, Fines and penelties, Oosts of fines and
‘ponalties resulting Irom violatione of, or
failure of the organization to comply with
Foaderal, State, and loos) laws and regule-
tlons are unsllowahle exoept when inonrred
as & result of compliance with speoific provi-
slons of an -award or instructions in writing
from the awarding agency.

17, Fund raising and investment manage-
ment obsts, 8, Oosts of organized fund rais-
ing, inclnding finenolal campaigns, endow-
ment drives, solioitation of gifts and be-
guests, and similar expenses inonrred solely
to raiss oapital or obtnin contributions are
unallowable,

b, Oosts of investment counse] end stafl
and similar expenses incurred solely to en-
hanoe inoome from investnients are wnallow-
abls, '

o, Tund raising and’ investment activities
shall be allooated an appropriate share of in-
direot oorts under the oonditions desorihed

in subparagraph B,3 of Appendix A to this-

PRES,
18, Gains ond losses on depreciable asssts,
&. {1) Giains and losses on enle, retirement, or
other disposition of depreoiable property
shall be inoluded in the yenr in which they
ooconr as oredlts or ohavges to oost group-
ing(s) in which the depreoiation applioabls to
suoh property was ineluded, The amount of
the gain or loss. to be inoluded a8 » oredit or
oharge to the appropriate cost grouping(s)

2 CFR Ch. Il (1~1-D9 Edition)

shall be the differsnoe Latwsen the amount
realized on the property . and the
undepreoiated basis of the property.

(2) Gains and Jossos on the disposition of
deprsociable property shall not be recoguized
as & separate oredit or oharge under the fol-
lowing oonditions: .

{a) The gain or loss is prosssssd through a
depreocintion nooount and is reflected in the
depreointion allowable nnder payagraph 11 of
this appendix, *

(b) The properby 15 given in exchange as
part of the phirohass prics of a similar jtem
and the gain or loss is taken into acpount in
determining the depreointion cost basis of
the new itiem,

(0) A loss resuits from the failuve o main.
tain yermissible insuranos, except as other-
mise provided in paragraph 22 of this appen-

X,

(4) Oompensation for the nse of the rop-
erty was provided through use allowances in
Heu of depreciation in acsordance with para-
gTaph § of this appendix,

(e) Gains and losses arising from m&ss or
oxtraoriinary Sales, retivements, or other
dispositions shall be considered on a oaae-by-
oase basls,

b. Gains or losses of any nature arising .
from the sale or exchangs of property other
thean the property covered in Bubparagraph a
shall be exoluded in computing award oosts,

18, Goods' or servioes for personal uss,
Costs of goods oy servioes for personal use of.
the organization’s employess are unallow-
able regardless of whether the opst is re-~
ported as taxable incoime to the employess,

20, Housing and personal iving expenses, 8.
Qosts of housing (e.g., depreofation, mainte-
nence, utilities, fwnishings, ren$, eto,),
housing allowanoss and personal living ex-
yenses for/of the organization's officers ave
unallowable as fringe benefit or indireoct
oosts yegardless of whether the oost is xe-
ported as. taxable inoome to the employees,
These costs ave allowable as divect oosts to
sponsoxed award when necessary for the per-
formanoe of the sponsored awerd and ap-
proved by awarding agenoies,

b. The term “officers” inoludes ovrrent anfl
pasb offioers and employees.

21, Idle faoflities and idle oapacity. a. As .
used in this seotion the following terms have -
the meanings set forth below:

(1) “Pacilities” means lend and buildings
or any portion thereof, eguipment individ-
ually or collectively, or any other tangible
oapital asset, wherever located, and whethey
gwned or Jeased by bhe non-proﬂt organize-

(2) “Idle feoflities" means completely un-
used facilities that are excess 0 the non-
profit organization's owrrent needs.

(8) “Idle onpacity" menns the unussd oa-
pacity of partially used facfldities, It is the

“difference Dbetwesn: Thet which a faocillty

oould mohieve under 100 percent operating
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time on a one-shift basis less operating
interruptions resulbing from time Jost fop re-
pairs, sebups; uneatisfaotory materials, and
other normel delays; and the sxtent to which
the feoflity was aotually used to meet de-
monds during the aocounting period, A
multi-shift basis should be used if it oan be
shown that this amount of usage would nor-
mally be expected for the bypa of faollity in-
volved.

(4) "*Oost of idle facllities or idle capnofty™
means oosts suoh as maintenance, repair,
housling, rent, and other related ocosts, eg.,
insurance, interest, property taxes and de-~
preoiation or use allowanoes,

b, The ooats of idle facllitles are uns,llow-
able exoept to the extent that: :

(1) They are necessary to meet fluctuations
in worlklond; oy

(2) Although not neoessary t6 meet fluo-
tuations In workiond, they were naoessary
when noquired and ara now idle because of
ohanges in program requiraments, efforts to
achipve more sconomionl operations, reorge-
nigation, termination, or other canses which
could not have been reasomably foresesn,
Under the exoeption stated in this subpars-
graph, costs of idle facilities are allowable
for a reasonsble period of time, ordinarily
not to exossd one year, depending on the ini-
tiative taken to use, lease, or dispose of suoch
feoflities,

o, The oosts of idle oapacity are normal
oosts of doing bueiness sand are a factor in
the normal finobuntions of veage or.indiveot
oost rates from period to period. Bach coats
ars allowable, provided that the onpaoity is
reasonably antioipated to be necefsaiy or
was originally reasonsble and is not subject
to reduotion or elimination by use on other
Pederal awayds, subletbing, renting, or eale,
in pocordence with sound business, eoo-
nomio, or seourity practices, Widespread idle
orpaoity throughout sn entire facility or
among A group of assets having substantially
the same funotion may be considered idle fa-
ollities,

42, Insuranos and indemnification, a. Insur-
anoe inoludes insurance whioh the orgemize~
tion s reguired to oarry, or whioh is ap-
proved, under the terms of the award and
any other insurancs which the organization
madntaine in cobneotion with the general
conduot of its operations. This paragraph
does not apply to insurance whioh represents
fringe henefits for employees (ses subpara.
graphs 8.g and 8.1(2) of this appendix),

(1) Oosts of insuranoe required or approved,
and medntained, pursnant to the award are
allowable,

(2) Costs of other insuranoe maintained by
the organization {n connection with the gen-
eral conduot of its operations are allowable
subjeot to the following limitations;

{a) Typas and oxtent of coverags shall be in
acoordance with sound business praotics and

Pl 230, App. B

the rates and premiums ghall be reasoneble
under the olroumstanoes,

. (b) Dosts allowed for business interruption
of other similay insurance shall be limited to
exolude coverage of managemsnt fees,

(o) Qosts of insuranoe or of any provisjons
for a reserve covering the risk of loss or
demags to Tederal property are allowabls
only to the extent thab the organizabtion I8
liable for suoh loss or damage,

(1) Provisions for a veserve under o self-In-
Bhranoe program are allowable to'the extent
that types of coverage, extent of coverage,

. rates, and premiums would have boen al-
- lowaed had insuranoe besn purchased to cover

the riske, Howevex, provision for known or
reasonpbly estimated eelf-ineured labilities,
whioh do not become yayable for more than
one yenr after the provision is mads, shall
not oxoeed the present valie of the Hability,

(e) Oogts of insurance on the 1ives of trust-
ees, officera, or other employees ho!diﬁg po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
reprosents additional compensetion (see sub-
paragraph 8.g(4) of this appendix), The cost
of suoh inmsuranoe when the organization is
identified as the bensficiary is unaliowable,

(f) Insurance agelngt defeots, Costs of in-
surance with respsob to sny costs inourred to
correot defeots in the organization's mate-
rials or workmanship are unnllowable.

() Medical: Mebllity (melpraotios) imsur-
anoce, Medionl liahility insurance ia an allow-
able cosb of Fetleral research programs only
to the extent that the Federal research pro-
grams involve human subjeots or training of
partioipants in ressnrch techniques, Medioa)
Hability insuranocs oosts shall be treated ak 8
dirsot oopt and shall be assigned to indi-
viduel projents based on the manner in whioh
the insurer plloocates the risk to the popu-
lation coversd by the insurance,

(8) Aotual losses whioh oowld have heep

oovered by permissible insurance (through
the purohese of ineurance or & self-Insuranos
program) are unallowable unless expressly
provided for in the award, except:

(a) Costs inourred beosuse of Jospes xnob
oovered under nominel deduotible insuranocs
ocoverage provided In keeping with sound
business practios are allowable, |

(b) Minor losses not sovered by insurance,
such as spoilage, breakage, and disappear-
ance of supplies, which ooonr in the ordinary
course of operabions, ars allowable,

b. Indemnifioation Includes ssouring the
organization against liabilities to third per-
sonsg and any other loss or damage, not vom-

pensated by insurance or otherwise, The Fed-
eral Government is obligated to indemnify
the organigation only to the extent expressly
provided in the award,

23, Interest, a. Costs inourred for interest
on borrowed cepital, temporary uss of en-
dowment fands, or the use of the non-profit
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organisation's own funds, however wep-
resented, are unallowable, However, interest
on debt Inourrsd after Beptember 29,1085 to
acguire or yeplace oapits) assets (inoluding
renovations, alterations, equipment, land,
and oapital assets aoguived through orpital
leages), aoguired after SBeptomber 28, 1685 and
uged in support of Federal awards is anow-
able, provided that:

(1) Tror faollities nognisitions (exoluding
renovations and alterations) costing over §$10
million where the Federal Government's re-
imbursement is expeoted to equal or excesd

40 percent of an asset's cost, the non-profit’

organization prepaves, prior to the aoguisi-
tion or replacement of the oapital asset(s), &
justifioation thet demonstrates the need for
the faoflity in the conduot of federally-spon-
sored activities. Upon request, the needs jus-
tification must be provided to the Federal
agenoy wibh cost cognizance authority as a
prerequisite to the oontinued allowability of
interest on debt and depreciation related to
the feoflity, The needs justifioation for the
aoguisition of a facility should inolude, at &
minimum, the following;

(a) A statement of purpose and justifioa-
tion for facility aogwisition or replacement.

(b) A statement as to why oun'ent faoili-
. ties are not adeguate,

(0) A statement of planned future. use of
the faollity.

(d) A desoriptior of the financing sgree-
ment to be arranged for the facility. -

(¢) A summary of the bullding eontxnot
with estimated cost informeation and state-
ment of sonres and use of funds,

(f) A sohedule of planned oconpanoy dates,

(2) For facilities cosbing over 5500,000, the
non-profiy organization prepaves, prior to the
acguisition ox veplaoement of the faoility, a
lease/purohase anslysis in ropocordamce with
the provisions of §§216,80 throngh 216,87 of 2
OFR 216 (OMB Cjroular A-110), which shows
that e finanoced purchase or onpital lense is
less oostly to the organization than other
lensing alternatives, on & net present value
Dasis, Diggount rates used should be equal to
the non-profit organization's antieipated in-
tarest rabes aud shonld be no higher than the
fair market rate available to the non-profit
organigation from an wunrelated (‘‘arm's
lengbl*) thivd-party, The lease/purchass
enalysis shall inolude a comparieon of the
net present value of the projested total cost
compyarisons of hoth alternstives over the pe-
viod the asset s expeoted to be used by the
non-profit organigation, The cost compari-
sons mssociatefl with purohesing the faollity
ghall inolude the estimated purchase price,
antioipated opsrating and maintenance costs
(inoluding propervty taxes, if applloable) not

-inclndedl §» the debt finanocing, less any esbi-

mabted asset sRlvage velue ab the end of the
period defined above, The oost vomparison
for & onpital lease shall inolude the esbi-
mated totsl leass payments, any estimated

2 CFR Ch, Il (1-1-09 Edifion)

bargain purchase option, opsrating and
maintenance oosts, and taxes not ineluded in
the oapital leasing srrangement, less any es-
timated oredits dus under the lease at the
end of the yperiod defined ahove. Projeoted
operating lease costs shall be based on the
antioipated cost of deasing comparable faoili-
ties at falr market rates nnder renta) agree-
ments that would be renewed or resstab-
lshed over the pariod defined above, and any
expeotsd maintenanoe oosts and allowsble
property taxes to he horne by the non-profit
organization direstly or as part 0f the lense
arrangement,

(8) The aoctual inberest cost olaimed is
pradioated npon interest rates that are no
higher than the fafr market rate avatlable to
the non-profit organization from an wnre-
latied (“arm’s longth") third party.

(4) Investment earnings, including interest
inoome, op bond or loan prinoipal, pending
payment of the construction or acguisition
oosts, are used to offset allowahle Interest
oost, Arbitrage earnings reportabls to the In-
tornal Revenne Service are not required to
be offset against allowable interest costs.

{6) Reimbursements are limited to the

loagt costly altermabive based on the total

ocost analysis required under subparagraph
23.b. of this appendix. For exemple, if an op-
erating lease is detormined to be less costly
then pnrehesing through debt finanocing,
then refmbureemert is limited to the
amound determined-if leasing had besn unsed.
In all oases where a leass/purchase analypis
i5 performed, Federal reimbursement shall

be bessd upon the least expensive anlber-

natbive,

(6) Non-profit organtze.tions are also snb-
Jeot to the following conditions:

(a) Inberest on debt inourred to finance ox
refinance assets - soguived bsfors or reac-
qg{rea after Septembex 20, 1606, is not allow-
able,

() Interest attributable to folly depre-
oiated assets is unallowable,

(0) For debt ayrangements over $1 million,
unless the non-profit oxganization makes an
initinl squity contvibution to the asset pur-
chase of 25 peroent or moxe, non-profit oxga-
nizations shall reduoe olaims for interesb ex-
pense by an amounnt eguel to Imputed inter-
onb epanings ob exoess cash flow, which is to
he onloulated as follows, Annually, non-prof-

it organizations shall prepare a cwmulabive

(from the inception of the project) report of
monthly orsh flows that Inoludes inflows and
oubflows, regardless of the funding source,
Infiows consist of depreoiation expenss, am-
orbization of onpitalized construction imber-
est, and annual intersst expense. For oash
flow onloulations, the annual infloy figures
shall be divided by the number of nonths in
the yenr (wsially 12) that the buildivg is in
servioe for monthly amounts, Outflows oon-
st of initisl equity ocontributions, debt
prinofpal payments (less the pro rate shaie
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atbributnble to the unallowable costs of
land) and interest payments, Where oumu-
Jetive inflows excesd oumulative outflows,
interest shall be oaloulated on the excess
inflows for that period and be trested as a re-
dnotion to allowsble interest expense. The
rate of interest to be uesd to compute earn-
ings on exoess oash {lows shall be the thiee
month Trepssury Bill olosing rate as of the
last business dey of that month,

(d) Bubstantial relooation of federally-
sponsoraed aobivities from a faoiliby financed
by indebtodness, the cost of whioh was fund-

- ad ih whole or pars through Federal relm-
bursements, to another facility prior vo the
expirabion of & period of 20 years requires no-
tioe to the Federal cognieant agenoy, The ex-
tent of the relooabion, the amount of the
IFederal partioipation in the finanoing, and
the depresietion and interest oharged to date
may require negotiation and/or downward
adjustments of repl t space charged to
Pederal programs in the future.

(e) The allowable cogts to acquire faoilitiss
and equipment ave limited to & fair market
value available to the non-profit organize-
tion from an uprelated (“arm’s length”)
third party.

b. For non-profit organizations subjeot to
“ful]l ooverage” under the Oopt Acoounting
Btandards (OAB) ae defined at 48 OFR
£803.201, the interest allowability provisions
of subparagraph a do not apply. Instead,
thess organieations' spongored agreements
are Bubjeot to OAS 414 (48 OFR 9803,414), oost
of money &8 an element of the cost of facill-
tion onpital, and OAS 417 (48 OFR 9003.417),
cost of money as an element of the oost of
oapital assets under construction,

o, The following definitions are to bs used
for purposes of this pavagraph:

{1) Re-aoquired assets means assots held by
the non-profit orgenization prior to Sep-
tember 29, 1605 that have again come to be
held by the orgenization, whether bhrough
repurchage or refinanocing, It does not in-
olude assets aoguired to raplace older resets,

(2) Initial equity contribution means the
amount or value of contributions mede by
non-profit organieations for the acguisition
of the asset or prior to cooupancy of faclli-
ties,

(8) Asset ocosts means the ¢spitalizable
costs of an asseb, inoluding oconstruotion
oonts, asguigition aoats, and other such eosts
oapitalized in acoordence with GAAP,

24, Linbor relations costs, Costs inonrred in
maintaining satisfactory relations between
the organizetion and its embployees, inolud-
Ing costs of labor management committees,
employee publications, and other related no-
tivities are allowable,

25, Lobbying, & Notwithstanding other
provisions of this appendix, oosts. assooiated
wti):h the foliowing aotivities are una,now-
able:

Pt. 230, App. B

(1) Astempts to influence the outoomes of
‘any Federal, State, or loonl eleotion, ref-
erendum, Initiative, or #imilar proocedure,
through in kind or ossh contyibutions, en-
dorssments, publoity, or similar sotivity;

(2) Mstablishing, administering, ocontrib-
uting to, or paying tho expenses of a polit-
foal party, oampalgn, politioal action com-
mittes, or other orgenization established for
the purpose of lnﬂuenoing the outoomes of
oleobions; .

(8) Any attiompt to lnnuenoe. The introduc-
tion of Tederal or Btate legislation; or the
enaotment or modifiention of any pending
Foderal or State leglalation through ocommu-
nioation with any member or employee of
the Congress or Btate legislature (inoluding
efforts to influenocs State ox looal officials to
engage In similar lobbying aotivity), or with
any Government offiofal or employes In oon-
neption with a deoision to sign or veto en-
rolled legiglation;

(4) Any attempt to influence: The introdue-
tion of Federal or State legislation; or the
onnotment or modification of any psnding
Foderal or State legislafion by preparing,
distributing or uslng publicity or propa-
gands, or by urging members of the general
public or sny segment thersof to ooniribute
to or participate in any mass demonstration,
march, rally, fundraising drive, lobbying
omifnpa,lgn or letter writing or telephone oam-
paign;

(5 Legislative naiaon aotivities, including
attendance at lazislablve aesslons or oom-
mittes hoearings, gathering informetion re-
garding logislation, and analyzing the effect
of legislation, when suoh aotivities aré oar-
ried on in Eupport of or in knowing prepara-
tion for an effort to engage in unallowable
lobbying.

b, The following activities are exospted
from the coverage of subpayagraph 26.8 of
this sppendix:

(1) Providing & teohnioal and faotnal pres-
entation of Information on a toplo direotly
related to the performance of a grant, con-
traob or other agresment through hearing

teptimony, statements or letters to the Con-'

gress or & State lepislaturs, or subdivision,
raember, or cognizant staff member thereof,
in rosponse to & dooumented reguest (includ-
ing & Congreseional Reoord notice reguesting
testimony ot statements for the record at a
regularly scheduled hearing) meds by the re-
cipient membey, legislative body or subdivi-
slon, or a oognisant steff member thersof;
provided such informetion is readily obtain-
able and oan be rerdily put in deliverable
form; and further provided that costs ander
this ssotidon for travel, lodging or meals are
unellowable unless inpurred to offer testi-
mony &b & regulerly scheduled Uongressional
hearing pursusant to a written request for
suoch presentation mede by the Ohalrmen or
Renking Minority Memper of the Committes
or Bubcommittee conducting suoh hearing,
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.(2) Any Jobbying mafe unallowabls by sup-
paragraph 25.2,(8) of this appendix to Influ-
ence Btate legislation in order to directly ve-
duoe the sost, or to avoid material impair-
ment of the organization's authority to per-
form the graut, contract, or obher agree-
ment,

(8) Any activity spooifionlly authorized by
statute to be undertaken with funds from
the grant, contraoct, or other agreement,

0, (1) When an organisation sesks reim-
bursement for indireot costs, total lobbying
oosts shull be separately identified in the in-
dafrect cost vate proposal, and thereafter
treated as other unallowable aotivity costs
in accordance with the proocsduves of sub-
paragraph B3 of Appendix A to this part,

(2) Organizations shall submit, as part of
the abnual indivect onst rate proposnl, a cey-
tiffoation thet the requirements and stand-
ards of this paragraph have been ocomplisd

with.

(8) Organizations shall maintain adequate
reoords fo demonstrate that the determina-
tion of oosts as being allowable or wnallow-
able pursuant to paragraph 26 complies with
the reguirements of this Appsndix,

(4) Time logs, oalendars, or simiiey records
shall not be xeguired to be oreatdd for pur~

poses of oomplying with this parsgraph dur--

ing any partioular oalendar month when: the
employee engages in lobbylng (ag defined in
subparegraphs 26,6, and b, of this eppendix)
25 yeroent or less of the employse's com-
pensated hours of employment during that
oalendar month, and within the preceding
five-year poeriofl, the organization has not
meberially misstated allowable or unallow-
able oosts of any natuve, including legisla-
tive lobbylng oosts. When the oonditions de-.
soribed 40 this subparagraph are met, organi-
zabions ara not reguired to establish vedords
to support the allowability of claimed oosts
in addition to records slready reguirved or
maintained, Also, when the conditions de-
soribed in this subparagraph are met, the ab-
senoe of time logs, onlendanrs, or similar
records will not serve as a basis for dis-
allowing coBtS by oontesting estimates of
lobbying time spent by employees during a
oajendar month,

(6) Agenoies shall estuplish prooedures for
regolving in advanoce, in comsultation with
OMB, any significant questions or disagree-
ments concerning the interpretation oi ap-
plication of paragraph 26. Any snoh gdvance
resolution shall be binding in any subsequent
sottlements, audits or investigations with
respect to that grant or contragt for pur-
poses of interpretation of this Appendix; pro-
vided, however, that this shall not he con-
strued to prevent a ocountraotor or grantse
from oontesting the lawfulness of suoh a de-
termination. .

d. Exeoutive lobbying oosts, Uosts inourred
1in attempting to improperly influsnoe either
direotly or indiveotly, an employes or offider

2 CFR Ch, I (1-1-09 Edition)

- of the Bxeoutive Branch of the Federal Gov-

exnment: to give consideration or to aot re-
garding & sponsored agreement or a regi-
latory matber are unallowable, Imyroper in-
fivenos means any influepos that indnoes or
tends to indnoe a Federal employes or officer
to give opnsideration or to aot regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the mather,

26, Liosses on other sponsored agresments
or poniraobs, Any exoess of oosts over im-
ooyme on any award 15 unallowadble ag 8 cosb
of any other sward. This inpludes, but is not
lmited to, the organimation’s contributed
portion by reason of opst shexing agreemoents
or eny under-recoveries through negotiation
of lump sums for, or oeilings on, indirsot
oosts, /

27, Maintenance and repair costs, Costs in-
ourred for neosssary maintenance, repair, or
upkeep of bulldings and eguipment (inolnd-
ing Federal propsrty unless otherwise pro-
vided: for) which neither add to the perma-
nent valne of the property nor appreciably
prolong its intended lifs, but keop it in an ef-
fiolent operabing ocondition, are allowable.

‘Oosts inourxed for improvernents whioh add

to the permanent valus of the bujldings and
equipmient or appreolably prolong their in-
tonded life shall be treated as onpital ex-
penditures (see pavagraph 16 of this appen-

28, Moterials and supplies oosts. e. Costs
incurred for materinls, supplies, and fab-

‘rioated parts necessary o cmrry out a Fod~

eral award are allowable,

b. Purchased materials ‘and suppliés shall
be oharged at thelr actuel prices, net of ap-
plioable oiedits, Withdrawels from general
stores or' stookrooms should be charged ab
their actual nef cost under any recognized
method of pricing inventory withdrawals,

‘oonsistently applied, Incoming tramnspor-

tation charges are a proper parb of materials
bnq supplies cosbs,

6. Only wmaterinls and supplies aotually
usedl for the performence of a Pedeval award
mpy be obarged as dirgot oosbs,

d. Where federally-Gonated or fainished
materinls ave used in performing the Federa)
award, snoh materials will be used without
charge,

28, Meetings and conferemoes, Costs of
meetings and conferenoces, the primary pur-
poss of whioh is the dissemination of tech-
niocal informetion, .are sllowabls, This in-
oludes oosts of meals, transportation, rental
of faollities, spenkers' fees, and other items
Inoidental to sunch meetings or conferences.
But see paragraphs 14, Dntertainment oosts,
and 93,, Parbioipant support costs of this ap-
pendix,

80. Membiorships, subsoriptions, and profes-
sional aotivity costs, a, Oosts of the non-
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profit organizetion’s membership 1n busi-
- ness, tochnionl, and professionel organima-
tions are allowable,

b, Qosts of the non-profit organization's
subsoriptions to business, profemsional, and
techanioal periodionls are allowable,

¢, Oosts of membership in any olvie or
community organigation are allowable with
prior approval.by Tadersl opgnizant agenoy,

d, Costs of membership in any country olup
or soojel or dining olub or organization are
unallowabls,

81, Organizebion oosts, Bxpenditures, suoh
s incorporation foos, brokers' fees, feen to
promoters, organieers or management con-
sultants, attorneys, acoountants, or invest-
ment counselors, whether or not exmployess
of the organization, in conneotion with es-
tablishment or reorganization of an organi-
zation, are unallowable exaspt with prior ap-
provel of the awarding agency. : .

82, Page oharges in professione) journals,
Pags oharges for professional journal publi-
oations ate allowable s & necdssary part of
reseaych oosts, where!

&. The réssaroh papers report work sup-
ported by the Federal Government; and

b, The chaxrges are levied impertially on all
research papers published by the journal,
whether or not by federally-sponsored au-
thora,

83, Partiolpant support costs, Partiolpant
support costs are direct costs for ibems such
a8 atipands or subsistence allowansces, travel
allowanoos, and registration fees paid bo or
on behalf of partiolpants or trajnees (but not
employees) in oonneotjon with meotings,
oonferenoes, symposia, or training projeots,
These oosts are nllowable with the prior ap-
proval of the awarding agenoy,

34, Patont oosts, &, The following costs re~
lating to patent and copyright mattors are
allowable: oost of preparing disolosures, re-
ports, end other documents required by the
Federal award and of searching the art to
the extent necessary to make such displo-
sures; oost of preparing doouments and eny
other patent oosts in conneotion with bhe fil-
ing and prosgoution of s United States pat-
ent appliontion whers title or royalty-free li-
oense is required by the FPederal Government
to be conveyed to the Federal Goverament;
and gonera) counssling services relating to
petent and oopyright matters, suah as advice
on patent and copyright laws, regulations,
olauses, and employee agreements (bub ses
paragraphs 87, Professional services oosts,
and 44,, Royalties and other costs for use of
patents and oopyrights, of this appendix),

b, The following costs yelated to patent
and oopyright matter ars unallowabla:

(1) Oost of preparing disclosures, reports,
and other doouments and of searching the
art to the extent negessary to .make disolo-
sures not required by the award,

(2) Oovsts-in oohneotion with Hling and
proseouting any foreign patent applioation,

1
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or any United Btates patent application,
where the Federal award does not reguire
oonveying title or n royelty-free loense to
the Pederal Government (but ses paragraph
46., Royaltiss and other costs for use of pat-
ents and copyrights, af this appendix),

85, Plant and homeland seourity costs,
Neoegenry and rassonable expenses inourred
for routine and homsland seourity to proteot
faollitien, porsonnel, and work products are
ellowable. Such ocosts inolude, but are not
limitsd to, wages and uniforms of personnel
engaged in ssouriby aobivities; eguipment;
barriera; contraotuel seourity sorvices; oon-
sultante; eto, Oapital oxpenditures for home-
lnnd and plant seourity purposes are subjsot
to paragraph 16,, Mguipment and other oap-
1ta) expenditures, of this appendix, .

86. Pre-agreement costs. Pre-award oosts
are thoge inourred prior to the effastive date
of the swerd direotly pursuant to the nego-
tiation and in antlolpation of the award
where such cost$ are necessary to opmply
with the proposed delivery schedule or perlod
of performance, Such ocosts are allowable
only to the extent that they would have been
allowable if inourred afber the date of the
award and only with the written approval of
the awarding agenoy,

87, Professional servioes costs, a. Oosts of
profesaiona) end oconsnltant ssrviges ren-
dered by porsons who are members of & par-
tionlax profession or possess & speoial skill,
and who are not officers or employees of the
non-profit ovganivation, ere allowable, snb-
Jeot to subparagraphs b and ¢ when resson-
able in relation to the sexvices rendered and
when not oontingent upon repovery of the
oosts from the Federal Government. In addi-
tion, legal and releted servicss are limited
under paragraph 10 of this appendix,

b, In dstermining the allowabiliby of costs
in a partioular oase, no single factor or any
spooial combination of faotors is necessarily
determinative, However, the following fac-
tors are relevant:

(1) The nature and soope of the servics ren-
dersd in relation to, the service required,

(2) The neopssity of contraoting for the
servioe, oonsidering the non-profit organiva-
tion's capability in the partionlar area.

(3) Tho past pattern of such costs, partiou-
laxly in the years prior to Federal awards.

(4) The impaot of Feteral awards on the
non-profit oxrganization’s business ({.e,, what
new problems have arigen),

(5) Whether the proportion of Federal work
to the non-profit organization’s total busi-
ness 18 such as to influencs the non~profit or-
gonization in fevor of imourring the oost,
partioularly where the servioes rendsred nxe
not of & continuing nature and have little re-
lationship to work wnder Federal grants and
contraots,

(6) Whether the service oan be performed
more ecomomionlly hy direot employment
rather than contraoting.
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(7) The qualmenbions of the fndividual or
voncern rendering the servios and the ous-
tomary fees charged, espeoially on non-Fed-
Bral Awards,

(0) Adeguaoy of the sontractipl agresment
for the servios (e.pg., desoription of the serv-
joe, estimate of time reguired, rate of com-
pensation, and termination provisions),

o, In addition to the factors in subpara-
graph 87.b of this apvendis, reteiner fees to
be allowable must he supported by evidenoce
of bona fide sorvices availsble or renderad

88, Publication and printing oogts, &, Publi-
ontion oopts inolnde the oosts of printing ({1~
oluding the processes of oomposition, plate-
making, press work, binding, end the ‘end
produots produced by such prooesses), dis-
tribution, promotion, mailing, and general
handling, Publioation ocosts also include page
uharges in professional publications.

b, If thess oosts are not identifiable with a
parbioular oost objeotive, they shonld be al-
looated s indireot costs to all benefiting no-
tivities of the non-profit oxganization,

o. Page oharges for professional journal
publoations are sllowable as a nesessary
parh of researoh oosts where:

(1) The repearoh papers report work sup-
ported by the FPederal Government: and

(2) The charges are levied impartially on
al} researoh papers publigied by the journal,
whether or not by federally-sponsored au-
thors,

88, Reerrangement and alteration costs,
Oostis imomired for ordinary or normal rear-
rangement and alteration of faoflities are al-
lowable., Speolel ayrangement and elteration
oosbs Inourred speoifiorlly for the project are
allowable with the prior approval of the
awarding agenoy.

40, Reconversion costs, Oosts incurvad in
the restoration or rehebilitation of the non-
profit organieation's facilities to approxi-
mately the same condition exigting imme-
dintely prior to commencement of Federal
awards, less oosts related to mormal wear
snd toar, ars pllowable,

41, Reoruiting ocosts, a. Bubject to subpare-
graphs 41.h, o, and d of this appendix, and
provided that the size of the stafl recruited
and maintained is In keoeping with woritload
requirements, oosts of “help wanted" adver-
tising, operating ocosts of an employment of-
fice necessary to seours and maintain sn
ndeguabo stafl, costs of operating an aptitude
and eduoational testing program, travel
ookts of employses while engaged in reoruit-

ing personne), travel oosts of rpplicants for.

interviews for prospeotive employment, and
relooation oosts incurred Inoident to reoruit-
“ment of new smployess, are allowabhle to the
sxtent that shch costs are inourred pursuent
to & well-managed reornitment program.
Where the organization wses employmont
agenoies, ocosbs that arve not in exaess of
standerd comimeroial rates for suoh servloes
are allowable,

2 CFR Ch. Il (1-1~0% Edition)

b, In publiontions, costs of help wanted ad-
vertising that includes oolor, includes adver-
tising material for other than recrultment
purposses, or is exoessiye in size (baking into
oonsideration reoruitment purposes for

whioh intended and -normal organizational

praotices in this respaot), are unallowabls,

o, Oosts of help wanted advertising, spsoial
emolwments, fringe benefits, and Brlary al-
lowances inourred to attract professional

yersonnel from other organjzations that do

not mest the test of reasonableness or do not

* sonform with the established practioss of the

organization, are unallowable.

d. Where relooation costs incurred inocident
to reoruitment of & new employee have been
allowed sither as an alioocable direot or indi~
reot oost, snd the newly hired employee re-~
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be reguired to vefund or oredit
suoh reloontion oosts to the Federal Govern~
ment,

42, Relooation oosts, a, Relooation ocosts
are oosts inoldent to the permanent change
of duty assignment (for an indefinite period
or for s stated period of mot less than 12
months) of ‘an existing employes or upon re-
oruitment of 'a new employee. Relocation

.o0sbs are aAllowabls, subjeot to the limitation

desoribed in subpamg’mphs 42.b, ¢, and d of
this appendix, provided that:

(1) The move is for bhe beneflt of the em-
ployer,

(2) Reimbursement to the employee is in
ascordance with an established written pol-
joy vonsistently followed by the smployer.

(8) The reimhursement does not exceed the
employee’s aothel (or reasonehly estimeted)
eXpenses,

b. Allowable relooation oosts foy uurrent
employoes are limited to the following:

(1) The oosts of trausportation of the em-
ployee, members of hie immediate family
and his household, and personal effscts to
the new Joontion, .

(2) The costs of finding a new lhioms, suoh
as advanoe trips by employees And spouses to
loorte living. quarters and tempoyary lodging
Quuing the transition period, up to maximum
period of 80 deys, inolnding sdvanoce trip
tims,

(3) Olosing gosts, snoh as brokerage, legal,
and appraisel fees, incldent to the disposi-
tion of the employee’s former home, These
costs, togethey with those desoribed in sub-
paragraph 42.b.(4) of this appendix, are Jm-
ited to 8 percent of the sales prioe of the em-
ployes's former home,

(4) The aontinuing costs of ownership of
the vaoantb former home after the settlement
or lease dabe of the employes’s new perma-
nent home, snoh as maintenanocs of bulldings
and grounds (exolusive of fixing up expenses),
utilities, tinxes, and property inswrance,

(6) Other neoessayy and ressonable ex-
penses normally inofdent to relooation, suoh
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a8 the oonts of canceling an unexpired lense,
disconneoting and reinstalling household ap-
pliances, and purchesing insurance against
loss of or demages to personel-property, The
oost of oanceling an unexpired Jease Is lim-
ftod to three times the monthly rental,

0. Allowable rolooation costs for new em-
ployees are Iimited to those desoribed in sub-
paragraph 42.b(1) and (2) of this appendix.
When reloostion costs inourred inoldent to
the reornitment of new employess have been
allowed either as a direct or indireot cost
and the employee reslgns for reasons within
his control within 12 sonthe after hire, the
organization shall refund or oredit the Fed-
oral Government for Jts share of the oost.
However, the aosts of travel to an oversens
Jocation shall be considered travel costs in
aogordance with paragraph 60 and not reloos-
tion posts for the purpose of this paragraph
if dependents are not permitted.at the loon-
ton for any reason and the costs do not in-
olude oosts of transporting household goods.

d, The following costs related to relooation’

are unallowable:
(1) FPaes and other costs assoolated with ao-
quiring & new home,

(2) A loss on the pale of a former homs,

(8) Continnipg mortgage principal and in-
terest payments on e home being sold,

(4) Income taxes paid by an employses re-
lated to reimbursed relocation oosts.

‘43, Rental costs of buildings and eauip-
ment, a. Subjoot to the Mmitations desoribed
in subparagraphs 43,b, through d. of this ap-
rondix, rentnl costs are allowable to the ex-
* tent that the rates aye ressomable in light of

such factors as: Rental costs of comparable
. property, if any; market conditions in the

srea; alternatives avallable; and, the typs,
life expsotanoy, condition, and value of the
property leased, Rental arrangements should
be reviewed periodically to dstermine if afr-
oumstanoes have changed and other options

are available, .

b. Rentnl oosts tnder “*sale and lease baok®
arrangements are allowable only wup to the
amount thet would be allowed had the non-
profit organization continued to own the
property. This amount would inolude ex-
penses such as depreviation or use pllowanos,
meintenenos, baxes, and insuranoe,

¢. Renta) costs under ‘‘less-than-arms-
length” lensen are allowable only up to the
amount (as expleined in subparagraph 49.b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization, Tor this purpose, a less-than-
arms-length Jense i one under which one
party to the lease agreement is able to con-
trol ox substentially influence the actions of
the other. Such' leases inolude, but are not
Hmited to those between dlvisions of e non-
profit organization; non-profit organizations
under commen ogntrol through common offi-
oers, directors, or mémbers; and & non-profit
organization and u director, trustee, officer,

Pl 230, App. B

-or key employee of the non-profit org}miza-

tion or his immediate family, elther directly
or through oorporations, trusts, or similar
arrangements in whioh they hold a control-
ling Interast, For example, & non-profit orga-
nization may establish a separate corpora-
tion for the sole purposs of owning propsrty
and leasing it back to the non-profit organi-
sation,

¢, Rental oosts under lezsos which are re-
quired to be treated as oapita) leases under
GAAP are allowable only up tp the amount
(a8 explained in subparagraph b) that wonld
be allowed had the xon-profit organization
purohased the property on the date the lease
agreement wag exeonied, The provisions of
Tinencie]l Acoounting Stendards Board
Btatoment 18, Acoounting for Leasss, shall '
be used to determine whether a lesse is o
oapital lease. Interest costs related to omp-
ital leases are allowable to the extent they
meet the oriterie in yaragraph 23 of this ap-
pendix, Unallowable costs include amounts
paid for profit, management fees, and taxes

* that would not have hoen fnonrred had the

non-profit organization purohased the faoil-

ity,
44, Royaltien and other costs for 11se of pat-

ents and copyrights, a, Royalties on s patent
or ocopyright or amortizgation of the cost of
acquiring by purohass a copyright, patent, or
rights thersto, nesessary for the proper per-
formanoce of the award are allowable unless:
(1) The Federal Government has a licenss
ojr tl;e right to free nge of the patent or ocopy-
right, :
' (2) The patent or copyright has been adjn-
dioated to bo invalld, or has been administrs-

. tlvely determined to ke dnvalid,

(8) The patent or dopyright is considersd bo
he unenforceable, :

(4) The patent or copyright is expired,

b, 8psoial orre Bhould be exercised in ds-
termining reasonebleness where the royal-
ties may heve arrived ab as a result of less-
than-aym's-length bargaining, e.g.;

(1) Royaities peld to yersons, inoluding
corporations, affiliated with the mon-profit .
organization,

(2) Royalties paid to uneffiliated parties,
including corporations, under en agreement
entered into in contemplation that a Federal
award would bb made, '

(8) Royalties paid under an agreement en-
tered into after en award is made to a non-
profit orgenization,

o, In any oase involving a patent or copy-
right, formerly owned by the non-profit orga~
nization, the amount of royalty allowed
should not exaeed the gosb which would have
been allowed had the non-profit oxganization
retalned title thereto, :

45. Selling and marketing, Oosts of pelling
and marketing any products or services.of
the non-profit orgaxization aye unallowsble
(unless allowed under paragraph 1. of this ap-
pendix as allowable publio relatiome cost.
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However, these costs ave allowable s direct
oosbs, wibh prior approval by awarding ngen-
oies, when they mre necessary for the per-
formance of Pederal programs,

46. Bpecialized serviee .faoilities. a, The
oosts of pervices provided by highly complex
-or spaoialized faollities operated by the non-
profit organization, such a3 computers, wind
tunnels, and reactors are allowable, providea
the charges for the services.meet the condi-
tions of efther parvagraph 46 b. or o. of this
appendix and, in addition, take into acoonnt
any items of imecome or Federal finanoing
that qualify as applioable oredits under sub-
paragraph A.6, of Appendix A to this pavs,

b. The costs of such servioss, when mate-
rinl, must be oharged directly to applicable
awards based on notual usage of the servioes
ok the basis of a schedule of rates or estab-
lished methodology that.does not éisorimi-
nate ngainst federally-supportad aotivities of
the non-profit organization, inoluding usage
by the non-profit organization for internai
purposes, and is designed 0 ¥eoover only the
aggregate oosts of the services, The costs of
each servioe shall consgist normally of both
its direot costs and its alloonbls shars of all
indirect oosts, Rates shall be adjusted at
least biennially, and shall take into consid-
eration oveyfunder applied ocosts of the pre-
vious period(s).

o, Where the oosts inourred for a ssrvice
are not materid), they may be allooatied as
Indireot oosts, .

4,  Under some extraordinery oir-

oumstances, where it is in the best interest

of the Mederal Government and the iustitu-
tion to establish alternative costing arrange-
ments, suoch aryangsments may be worked
out with the cognizant Federal agenoy.

© 47, 'Taxes, a, In general, taxes which the oxr-
ganization i reguired to pay and whioh ave
paid or acorusd in movordance with GAAP,
and payments made to looal governments in

leu of taxes which are eommensurate with

the loon) government services rgoeived are
allowable, exospt for taxes from whioh ex-

emptions ave aveilable to the organization .

direotly or whioh are aysilable to the oxgani-
gation based on an exemption afforded the
Tederal Government and in the labber oase
when the awarding agenoy makes avalleble
the neocsssary exemption certifiontss, speoial
assessments on land which represent oapital
improvements, and Federal inocome taxes,

Y. Any refund of taxes, and any payment to
the orvganization of interest thereom, whioch
wers allowed as award oosts, will he oredited
either as a oost reduotion or oasl refund, as
ayppropriate, bo the Fedexal Governmens,

48, Termination costs applieable to spon-
sored agrepments. Termination of awards
generally glves rise to the inourrence of
oosbs, or the need for speoinl treatment of
oosts, which would not have arisen had the
Trederal award not been terminated, Oost
yrinoiples covering these items ave seb forth

2 CFR Ch, 1l (1-1-09 Edition)

below, They ere t0 be used In conjunocbion
with the other provisions of this appendix in
termination situations,

a, The cost of items reasonably usabls on
the non-profit organizhation’s other work
shall not be allowsble unless the non-profit
organiestion submits evidenoce that it -wonld
not retain' suoll items at cost without sne-
taining a loss. In deocldinmg whether suoh
items ara rensonably usable on other work of
the non-profit organization, the awarding
agenoy shonld oonsider the non-profit orga-
nizntion's plans and orders for ouprent and
sohednled aotivity, Oontemporaneous pur-
chases of common ftems by the non-profit
organizition shall be regarded as evidence
that suoh items are reasonably ueadble on the
non-profit organization’s obther work., Any
asoeptance of common items as allooable ‘to
the terminated portion of the Federa) award
shall be Mmited to the extent that the quan-
tities of suoh items on hand, in transit, and
on order are in exoess of the reasonable
quantitative requirements of other work,

b. If in a partionler oase, despite a)l rea-
sonable efforts by the non-profit organiza-

- tion, ceréain costs oannot be disoomtinued

immediately after the effective dabe of ter-
minetion, snoh costs are generally allowable
within the limitations set forth in this ap-
pendix, exobpt that any such oosts con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue suoh costs shall he
unalloweble, . :

o. Liose of useful value of spsoial tooling,
maochinery, snd is generally allowable if: '

(1) Suoh speoial tooling, special machinery,
ol equipment is not reasonably capable of
use in the other work of the non-profit orga-
nization, . ,

(2) "The interest of tho Federal Government
is proteoted by transfer of title or by obther
meane deomed appropriate by the awarding
agenoy, and ,

(3) The loss of useful value for any one ter- -
minated Federal sward is Mmited to that
portion of the acquisition cost whioh bears
the same ratio to the total acgwisition cost
a5 the terminated portion of the Federal
award bears to the entire terminated Fedsral
award and other Federal awards for which
the sppoinl tooling, speoinl machinery, or
eguipment was acguired. o

.4, Reptal cosbs under unexpired leases are
generally sllowable where olearly shown to
have Dbeen reasonably necessary for the per-
formanoe of the terminated Federal award
less the residual value of guch lenses, if:

(1) The amount of snoh rental olaimed does
not exceeq the reasonable wuse value of ‘the
propoerty lensed for the period of the Federal
awarQ and such further period as may be rea-
sonable, and )

(2) The non-profit organization makes all
reasonakle efforts o terminate, assign, set-
tle, or otherwise reduos the ocost of such
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lense, There lso may be inolnded the oost of
niterations of suoh Jensed property, provided
such alterations were neoessary for the per-
formanae of the FMederal awerd, and of rea-
soneble restoration reguired by the provi-
sjons of the lease.

8, Bettlement expenses Inoluding the fol-
lowing are generally allowable: .

(1) Accounting, legnl, olerioal, and stmilar
oosts rensonably neoessary for: .

(a) The preparation and presentation to
the awarding agenoy of setblement olnims
and supporting date with respeot to the tor-
minated porblon of the Pederal award, unless
the termination is for default (aee §215.61 of
2 OFR part 216 (OMB Oiroular A-110)); and

(b) The termination and ssttlement of sab-
awards,

(2) Reonsonable costs for the storage, trans-
porbation, proteotion, and dlsposition of
propexty provided by the Federal (overn-
ment or acquired or produced for the Pederal
award, exospt when grantees or aontractors
are reimbursed for disposals at a predeter-
mined amount in acoordance with §215.32

through 216,87 of 3 OFR part 215 (OMB Cir- .

oular A-110),

(3) Indireot oosts related to salaries and
wages inonrrad as pettlement expenses in
shbparagraphe 48.8.(1) and (2) of this appen-
dix, Noxmally, suoh indirect oosts shall be
limited to fringe benefits, ocompanoy cost,
and immediate supervision, *

{. Olaims wnder sub awards, inoluding the

nllovable portion of claims which are com- -

mon 0 the Federal award, and to other work
of the non-profit organization are generally
allowable, :

An approprinte share of the non-profit or-
ganization’s indireot expenss may be allo-
onted to the amount of settlements with sub-
oontyaotors and/or subgrantees, provided
that the amounb allocated is otherwise con-
sistent with the basio guidelines contained
in Appsndix A, The Indireot expense so allo-
oeted shall exolude the same end similar
oopts claimed direotly or indireotly ap settle-
ment expenses,

49, Training oosts, a. Costs of preparation
and maintenenoe of s program of instruotion
inoluding but not limited to on-the<job,
olaseroom, and epprenticsship training, de-
slgned to inorease the vooational effective-
ness of employees, including training mate-
rie)s, texthooks, snlaries or wages of trainees
(excluding overtime compensation which
might arise therefrom), and (1) salaries of the
direotor of training and staif when the train-
ing program is conduoted by the organize-
tion; or (1) tnition and fees when the train-
Ing 18 in an institution not operated by the
organization, are allowable. :

b, Oosts of part-time eduoation, at am un-
dergraduate or post-graduate oollege level,
inoluding that provided at the organization's
own faoilibles, ars ailowable only when the
oourse oi degree pursued is relative to the

P. 230, App. B

'rleld in which the employee is now working

or mey reasonably be expected to work, and
are limited-to;

(1) Training materials,

(2) Textboolks,

l‘(a) Fess charges by the eduoational institn.
tion, .

(4) Tuition oharged by the etnontional in-
stitution ox, in Meu of tuition, Instruotors’
splaries and the related shars of indirect
oopts of the eduontionnl institution bto the
extont theb the bum thereof is not In exoess
of the tuition whioh would have been pald to

- the parbtioipating eduontional institution,

(6) Balaries and relatet oosts of instructors
who are employees of the organization,

(6) Bbrajpht-time compensation of sach
employee for time spent abtending oclmeses
during working hours not in exocess of 166
hours per year end only to the extent that
oiroumstances 4o not permit the operation of
olasnos or attendanos at olassen after regular
working hours; otherwise, such compensa-
tion 18 unallowable,

o, Oosts of tuition, fess, training materials,
and textbooks (but not subsistence, salary,
or any other emoluments) in oonneotion
with full-tdme education, inoluding that pro-
vided at the organization's own faoilities, at
a post-gradunte (but not undergraduate) col-
lege level, are allowable only when the
ocourss or degres pursued is related to the
field in whioch the employes is now worlting
or may reasonably be expeoted to work, and
only where the oosts reosive the prior ap-

provel of the awarding sgenoy, Suoh ocosts -

are Mmited to the oomts abtributable to s
totel period not to exceed one sohool year for
each employes s8¢ trained, In unusual oases
the period may be extended. .

d, Costs of attendanocs of up to 16 wesks per
employee per year at spsolalised programs
speoifionlly designed to enhanve the effec-
tiveness of executives or maunagers or to pre-
pare employees for suoch positions are allow-
able, Such ocosts inolude enrollment fees,
training materials, toxtbooks and related
cherges, employees' salaries, eubsistence,
and travel, Uosts allowable under this para-
graph do not inolude those for covurses that
are part of a degres-orfented ourrionlum,
which are allowable only to the extent set
forth in subparagraphs b and o, :

®, Maintenanoe expense, and normal depre-
oiation or fair rental, on facilities owned or
lensod by thse organizatfon for training pur-
poses are allowable tothe extent set forth in
‘paragraphs 11, 27, and 80 of this appendix,

I, Contributions or donabions to edu-
cationsl or training fnstitutions, including
the donation of faoilities or other propsrties,
end scholarships or fellowships, are unallow-
able, ,

g, Treining snd eduoation costs i1 excess
of those otherwise allowable under subpata-
graphs 40.b and o of this appendix may be al-
lowed with prior approvgl of the awarding

1
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agenoy. To he considered for approval, the
organization muost demonstrate that sueh
coshs are oconsfstently inourred puvsuant to
an established training and eduoation pro-
gram, and that the oonrse or degres parsied
is velative to the field in which the employee
is now working or may reasonably be ex-
peoted to work,

60, Traxsportation costs, Transportation
costs inclnde freight, expross, onrtage, and
postags oharges relating either to goods pur-
chased, in prooess, or delivered, Thess vosts

ave allowabls, When suoh oosts can readily
be identified with the items involved, they
may be direotly oharged as transporbation
oosts or added to the oost of suoh items (see
paragraph 28 of this appendix). Where identi-
fication with the materials received oannot
readily be mads, trausportation costs may be
charged to the appropriate indirect cost ao-
counts if the organization follows e ocon-
sistent, sguitable prooedurs in this respeot,

61, Travel oosts,

a, Genernl. Travel ocosts are the expenses

for transportation, loQging, subsistencs, and .

related items inourred by employees who are
in travel status on official business of ths
non-profit orgenization, Buch costs may be
charged on an aotual cosb basis, on B per
diem or mileage basis in Heu of actual o0sts
inourred, or on e cbmbination of the two,
provided the method ussd is applied to an en-
tire trip and not to seleoted days of the trip,
and results in ohavges oongistent with those
normelly allowed in like cjroumstances in
the, non-profit oxganization’s non-federally-
sponsored aotivities, .

L. Lodging and subsistence, Oosts inonrred
by employess and officers for travel, inolnd-
ing oosbs of lodging, other subsistence, and
inoidental expsnses, shall be considered resa-

* sonable and allowable only to the extent
such costs do not expesd oharges normsaslly
alloweft by the non-profit organization'in its
regular operations as the vesult of the non-
profit organization’s written travel policy.
In the absencs of an aooeptable, written non-
profit orgsnization policy regarding travel
oosts, the rates and amounts ' established
under subchapter I of Chapter 67, Title 5,
United States Gode (*'Travel and Subsistanos
Dxpenses; Mileage Allowanoces’), or by the
Administyrator of Genera) Services, oy by the
Prasident (or his or her designee) pursuant
to any provisions of such subohapter shal)
apply to travel under Feaeml pwards (48 OFR
31,206-46(2)).

0. Oommeroial alr travel. (1) Airfare costs
m excess of the customary standard commey-
olal airfave (ooaoh or eguivalent), Pederal
Government oontraob airfare (where anthor-
ized nad available), or the lowest commeroial
discount airfars are unallowable exaept when
suol acoommodations would: require olvoni-
tous routing; require travel during uursason-
able howxs; exoessively prolong travel; result
in additional oosts that would offset the

Il

2 CFR Ch. Il (1-1-D9 Edition)

n'a.nsporbatioh savings; or offer avsommoda-
tions not ressonally edeguate for the trav-

eler's medionl nesds. The non-profit organi- -

zation must justily and dooument these con-
ditions on & oase-by-oase basis in order for
the use of first-plass airfare to be allowable
in suoh onses,

(2) Unless a pattern of avoidance is de-
teoted,  the Federal Government will gen-
orally not question a mon-profit organiza-
tion's determinations that customeary stand-
ard airfars or other dispount afvfave is un-
avedlable for speolfio trips if the non-profit
organizetion oan demonstrate either of the
followlng: that suoh airfare was not avail-
sble in the speoifio oase; or that it is the
non-profit organization’s overall practice to
malke roubine use of suoh airfare,

4. Alr travel by other than commaereial
oprrier, Costs of travel by non-profit organi-
zation-owned, -leased, or -charterad ajroraft
inolude the oost of lenite, charter, operation
(inoluding personne] oosts), maintenanoce, de-
vreoietion, insurance, and, other related
oosts, The portion of such costs that exoseds
the oost of allowable commeroial air travel,
a5 provided for in subparagraph] o., s unal-
lowable,

8, Foraign travel, Direot oharges for for-
olgn tiavel obsts are allowable only wheu the
travel has received prior spproval of the
awarding agenoy. Baoh separate foreign trip
must receive such approval. For purposss of
this provision, “forsjgn travel" fncludes any
travel outside Oanada, Mexico, the United
States, and any United Sbates territories and

possessions, However, the terrn “‘foreign -

travel” for a non-profit organization looated

in o foreign country means travel outside

that country,

52, Trustiees, Travel and subsistencs coshs
of trustees (or direotors) are allowabls, The
oosts ave subjeot to restriotions regarding
lodping, subsistonce and afx travel costs pro-
vided in paragraph 61 of this appendix,

APPENDIX C ‘70 PABT 230--NON-PROFIT
ORGANIZATIONS NOT BUBJECT TO
THIS PART

1, Advanos Teohnology Insbitute (ATI),
Oharleston, Bouth Oayoling

2. Aorospace Oorpoxation, I Sagundo, OaMi-
fornia

8. Amerioan -Inptitutes of Research (AIR),
Washington DU

4. Argonne Nution&l Laboratoyy; Chioago, 11-
Hnois

6. Atomio Ousua.lty Commission, Wash-
ington, DO

6. . ‘Battelle Meomorial Instituts,
Headquartered in Oolumbus, Ohdo

7. Brookhaven Natfonn} Labomt-m'y, Upton,
New York

8, Oharles Stark Draper Lnborator ) Inoor-
porated, Uambridgs, Massaohuaebts
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OMB Clreulars and Guidance
9. ONA Gorporation (ONAO), Alexandria, Vir-
glnie

10, Bnvironmental Institute of Michigan,
Ann Arbor, Michigan

11, Georgin Institute of Technology/Georgla
Teoh Applied Rosesroh Oorporation/Gsor-
gin Tach Research Institute, Atlantn,
Georgin

12, Hanford Dnvironmental Health Founda-
tion, Richland, Washington

13, IIT Research Institute, Ohiongo, Ninols

Miilmihit.uba of Bas Teohnology, Ohioago, Ii-

nols .

16, Ioatitute for Defense Anelysis, Alexan-
drln, Virglote

168, LMI, MoLean, Virginia

1, :-gicre Corporation, Bedford, Massaohu-
Beuty ! )

18, Mitretok Systems, Ino,, Falls Ohuroh, -

Virginte

19. Nationa) Radiologlon) Astronomy Obsery-
atory, Groen Bank, West Virginie

20. National Renewabls Buergy Laboratory,
Golden, Oplorado

31, Oak Ridge Assooiated Universities, Oak
Ridge, Tennessee

Pl 230, App. C

22, Rand Oorporation, SBants Mopnioa, Onli-
fornis ,

23, Resenroh Trinngle Institute, Resenroh
Triangle Park, North Oaroling

24, Rivorside Repearch Institute, New York,
New York :

26, Bouth Oarolina Ressaroh Authority
(SCRA), Charleston, Bouth Oaroling

26, Southern Researoh Imstituts, B
mingham, Alabama

27, Southwest Researoh Institute, Ban Anto-
nio, Taxas .

20, SRI International, Menlo Parlk, Onlifornia

2D, Byraouse  Research Corporation, Byra-
ouse, New York

80, Universities Research Assoointion, Incor-
porated (National Acoeleration Lab), Ar-
gonne, Illinois

81, Urban Institute, Washington DO

82, Non-profit insnranoce gompanies; such as
Blue Oross and Blue Shisld Organizations

33, Other nom-profit organizations as nego-
tlated with awarding agenofes

PARTS 231-299 [RESERVED]
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o , CGirculaxr No. A-L33 -
Reviped to  show changer published in the Federal Reglstexrs
: .of June 27, 2003 and June 26, 2007 .
Audits of States, Looal Governments, and Non~Profit Organizations

0 THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Audite of States, Local Governments, and Non-Profit oOrganizations

1. Purpose. This Circular is issued pursuant to the Single Audit Act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 1996, P.L. 104-156.
Tt sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards. '

2, Authority. Circular A-133 ig issued under the authority of sections
503, 1111, and 7501 et seqg. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3. Rescission.and Supersession. mhis Circular rescinds Circular A-128,
"pudite of State and Local Governments," issued april 12, 1985, and supersedes

the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996, Fox effective dates,

see paragraph 10.

4, Policy, Except &s provided herein, the standards set forth in this
Cireular shall be applied by all Federal agencies, If any statute
specifically prescribes pollcies or specific requirements that differ from the
gtandards provided herein, the provisions|of the subsecuent statute shall

govexn, .

, ‘Federal agencies shall apply the provisions of the sections of ‘this
Circuldr to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agenciep, or are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient).

This Circular does not apply to non-U;8. based entities expending
Federal awards received either directly as a recipient o¥ indirectly as a

‘subrecipient.

5. Defigigigng. The Gefinitions of key terms used in this Ciroular are

_contained in § ,105 in the Attachment to this Circular.

6. Reguired Action. The specific requirements and responsibilities of
Federal agencies and non-Federal entitles are set forth in the Attachment to
this Circular. Federal agenciles

making awards to non-Federal emtities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisgions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure wniform, effective and efficient

implementation.
8 Tnformation Contact. Further information concerning Circular A-133 may

bé obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.

1
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9, ' Review Date. This Circular will have a polidy review three years from
the date of issuance, ' ‘ : ' '

<10, Bffective Dates. The standards set forth in §___.400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to. audits of fiscal years beginning after June

30, 1996, except as otherwise specified in §_.__.400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, ‘1996, with the exception that §___.305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998,
The requirements of Circular A-128, although the Circular is rescinded, and
thé 1990 version of Circular A-133 remain in effect for audits of fiscal yvears

beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003,

Augustine T, Smythe
Acting Director

The revisiong published in the Federal Reglster June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Directox
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2

ATTACHMENT N

' PAGE ... %.... OF ..22.. PAGES




. PART__ -~AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS

Subpart A--General

Sec.,

_..100 Purpose.

—..105 Definitions.

Subpart B--adudits ’

__.200 audit requirements. '
" __.205 Basis for determining Federal awards expended.

__.210 Subrecipient and vendor determinations.

__.215 Relation to other andit requirements.

__.220 - Frequency of audits.

_ 225 Sanctions.

_.230 audit costs.

._.235 Program-specific audits.

Ssubpart C--auditees

300 auditee responsibilities,

305 auditor selection,

__.310 Financial statements.

__.315 mudit findings follow-up.

__.320 Report submigsion.

Subpart D--Federal Agencies and Pass-Through Entities
©_J400 Responsibilities. '

_ 405 Management decision.

Subpart E--Auditors '

__.500  Scope of audit,

__.505 © audit reporting.

_..510 " pudit findings.

__.515 audit working papers.

__.b20 Major program determination.

__.525 Criteria for Federal program risk.

__..530 Criteria for a low-risk auditee.

Appendix A to Part .__ ~ Data Collection Form (Form SF-SAC) .

Appendix B to Part __ - Circular A-133 Compliance Supplement,

ATTACHMENT s -
PAGE ... 3. OF ..22.... PAGES -




Subpart A--General
§__..100 Purpose.
This part sets forth standards for obtaining éons:stency and unifoxrmity

among Federal agencies for the audit of non-Federal entities expending Federal -
awards.

§.__.105 Definitions.

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this part. .

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standaxds
(GAGAS) ., The term auditoy does not include internal auditors of non-proflt
organizations,

Audit finding means deficiencies which the auditor is required by
§___.B10(a) to report in the schedule of findings and questioned costs,

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
ghare common compliance requirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters, "Other clustersg" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as de51gnated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designatlng an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §__ .400(d) (1) and §___.400(d)(2), respectively. A cluster of prograns
shall be considered as one program for determining major programs, as.
described in §__ .520, and, with the exception of R&D as described in
L J 200(c),.whether a program~specific audit may be elected.

Cognlzant agency for audit means the Federal agency desxgnated to carry
out the responsibilities described in §__ .400{(a).

: Compliance supplement refers to the Clrcular A—133 00mpliange
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may ispue to replace it. This document is available from
the Govermment Printing Office, Superintendent of Documents, Washington, DC
20402-9325,

Corrective action means action taken by the auditee that:
(1) Corrects identified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit flndlngs are eilther invalid or do not
Warrant auditee actlon‘

Pederasl agency has the same meaning as the temm agegcx in Sectlon 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non- -Federal entities receive direéctly from
Federal awarding agencles or indirectly from pass—through entities. It does

4
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not jnélude procurement ¢ontracts, under grants ox contracts, used to buy -
goods or services from vendors. Any audits of such vendors shall be covered .
by the terms and conditions of the contract., Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

requirements of this part. .

Federal awayrding adgency meéns the Federal agency that prbvides an award
directly to the recipient. .

, Federal financial assistance means assistance that non-Federal entities
receive oxr administer in the form of grants, loans, loan guarantees, property

{including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
gervices rendered to individuals as deséribed in §___.205(h) and §___ .205(i).

Federal program means:

(1) 21l Federal awards to a non-Federal entity assigned a single
number in the CFDA. :

(2) When no CFDA number is assigned, all Federal awards from the same .

agency made for the same purpose should be combined and considered one
program.

{3) Notwithstanding paragraphs (1) and (2) of this definition, a
clupter of programs. The types of clusters of programs are:!

(1) Research and -development (R&b)}
(il) sStudent financial aid (SFA); and

' (i14) "Other clusters," as described in the definition of cluster
of programs in this section, :

GAGAS means generally accepted governmént auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits, : .

Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Inptitute of
- Certified Public Accountants (ATCPA).

Indian tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alacgkan Native village ox regional or '
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficieﬁcy éf'operations;'
(2) Reiiability of financial reporting; and
(3) Compliance with applicabie lawe and regulations.

Internal control pertaining to the compliance recuirements for Federal

programs (Internal control over Federal programs) means a process--effected by

5
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[

an entity's-management and other pefsonnél-~deéigned,ﬁo provide reasonable
assurance regarding the achievement of the following objectives for Federal
programs: . ; ) R

(1) Transactions are propérly recoirded and accounted for to:

(i) Permit the preparation of reliable financial statements and
Faderal reports; '

(1) Maintaln accountability over assets; and

(i1i) Demonstrate compliance with laws, regulations, and other
compliance recquirements;

(2) Transactions are executed in compliance with:

&

(1) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;

and

(i) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or .disposition.

Loan means a Federal loan or loan guarantee received or administered by
a non-Federal entity, :

Logcal dgovernmment means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate distxict,
council of governments, and any other instrumentality of local government.

Maijor program means a Federal program detexrmined by the auditor to be a
major program in accordance with §___ .520 or a program identified as a major
program by a Pederal agency or pass-through entity in accordance with

5 _.215(a).

‘ Management decigion means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a writtem decieion as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organization.
Non-profit organization means:

(1) any corporation; trust, association, cooperative, or other
organization that: ' '

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

{11} TIE not organized primarily for profit; and

(1i1) Uses its net proceeds to maintain, improve, or expand its
operationg; and

(2) The term pon-profit orgapization includes non-profit institutions

of higher education and hospitals.

6
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. OMB means the Executive Office of ‘the President, Office of Managemént
and Budget. ' : S

Oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agéncy for audit. -When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities, The duties of the oversight agency for audit are described

-in 5__.400(b).

Effective July 28, 2003, the following is added to this definition:

A Pederal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any

_reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reagsignment .

' pass-through entity means'a non-Federal entity that provides a Federal
award to a subrecipient to carzy out a Federal program.

Program-specific ggdit means an audit of one Federal program as provided
for in § .200({c) and § = .235.

Questioned cost means a cost that is questioned by the auditor because
of an audit finding: _ )

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;” ' :

(2) - Where the costs, at the time of the audit, are not supported by
adequate documentation; or . C

(3) Where the costs incurred apbgar uvrireasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awaxrding agency to carry out a Federal

program.

Research and devglogment (R&D) means all research activities, both basic
and applied, and all devélopment activities that are pexrformed by a non-

Federal entity. Research is defined as a systematic study directed toward
fnller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as otherx
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and. processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .BE0DO.

State means any State of the United States, the District of Columbia,

the Commonwealth of Puerto Rico, the virgin Islards, Guam, Bmerican Samoa, the
Commonwealth of the Northern Maxriana Islands, and the Trust Territory of the

1
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Pacific Islands} any instruimentality thereof, any multi=State, regional, or
interstate entity which has governmental functions, and any Indian -tribe as
defined in this section. ) : .

student Financial aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, {20 U,S.C. 1070 et sed.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies oz

regearch,

Subrecipient means a non-Federal entity that expends Federal awazds
received from a pass~through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a progrgm, A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § 210,

Tvpes of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking; and,
reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or fox the use of
beneficiaries of the Federal program., Additional guidance on distinguishing
between a subrecipient and a vendor is provided in § _ .210.

Subpart B--Audits .
§_ _.200 Audit requirements.

(a) pudit reguired. Non-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §_ __ .205,.

{b) Single audit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §_ _ .500 except
when they elect to have a program—-specific audit conducted in accordance with

paragraph (o) of this section.

{c) Program-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not reguire a financial
statement audit of the auditee, the auditee may elect to have a program-
speclific audit conducted in accordance with § _ .235, A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program-specific audit.

" (d) 'Exemption when F al awards expended are less than 8300, 000
(8500,000 for g;scgz vears ending after Decémber 31, 2003); Non-Federal
. 8 .
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entities that expend less than $300,000 (8500, 000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
-audit requlrements for that year, except as noted in §_- _.215{m), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass—through entity, and General Accounting Office (GRO).

(e) FEederally Funded Research and Development Centers (FFRDC).:
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this pazxt.

s .208 Basis for determining Federal awaxds e#Pended.

(a) Determining Federal awards expended. The determination of when an

awaxd is expended should be based on whep the activity related to the awaxd
occurs, Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ ox grant agreements, such asi expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the

" receipt or use of program income; the distribution ox consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force,

(b) Loan_and loan guarantees‘(loéns). Since the Federal Government.is.

at risk for loans until the debt is repaid, the following guidelipes shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (c) and (d) of this section:
(1) Value of new loans made or received during the fiscal year:
plus ¥ :

) {2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance

received.
(c) Loan and loan gquara es (loans) at institutions of highe
" education. When loans are made to students of an institution of higher

‘education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the prior balances.

(d) Prior loan and logn quarantees (loans). Loans, the proceeds of

which were réceived and expended in prioxr-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

(e) = Endowment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted. :

(£f) Erge rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part

5
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' 'of an award to cariy out a Federal program shall be included in determining

Federal awards' expended and subject to audit under this pazrt.

(g} Valuinq non- cash assistance, Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency,

(h} Medicare. Medicare payments to a, non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part.

(i) Medicaid. Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

{3) Certain loans provided by the National Credit Union
Administration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended.

s . 210 Subrecipient and vendor determinations,

{a)  General. An auditee may be a reciplent, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs {(b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) Federal award. Characteristics indicative of a Federal awaxrd
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
asslstance; .

(2) Has its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal

program compliance reguirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass—-through entity,

(c) avment fo oods and services. Characteristies indicative of a
payment for goods and services received by a vendoxr are when the organization:

(1) Prov1des the goods and services within normal business-
operations;
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{2}  Provides aimiiar goods or services.to many different.
purchasers; ‘ ’ ) :

'(3) Operates in a competitive environment;

(4)  Provides goods or services that are ancillary to the
operation of the Federal program; and
'(55 1s not subject to compliance reduirements of the Federal
program. ‘ :
{d) Use of judament in making determination. There may be unusual
circumstances or exceptions to the listed characteristics. 1In making the .

determination of whether a subrecipient or vendor relationship exists, the

substance.of the relationship is more important than the form of the
agreement, It is not expected that all of the characteristics will be present

and judgment should be used in determining whether an entity is a subrecipient
or vendox. : . :

{e) For-profit subrgciglent; Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for establishing

requirements, as necessary, to ensure compliance by for~profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance reguiiements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for. Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract; and post-award audits. :

(£) ngglignceJrgsgonsihility for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to ensure that.the
procurement, receipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendox transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
aundit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contvacts ox grant agreements,

S 215 Relation to other audit requirements.

—

(a) Audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, pexrformance audits, evaluations, inspections, or reviews)
nor authorize any auditee to comstrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(b) Federal agency to pay for additional audits. A Federal .agency
- that conducts or contracts for additional audits shall, comsistent with other
"~ applicable laws and regulations, arrahge for funding the full cost of such

additional audits.

11

ATTACHMENT vl
pAGE Mo OF .33 PAGES




{c) Request foir a program to be audited as a major program. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits, To allow for:-planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
.auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agenty whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§ _.520 and, Lif not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program, If the program is to be audited as a major
program based upon this Federal agency regquest, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient. .

§ .220 Fregquency of audits.

Except for the provisions for bilennial audits prdvided in .paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period, '

(a) B State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This reguirement must still be in effect for the biennial period

under audit.

(b} . Any non-profit organization'thaﬁ had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

§ . 225 Sanctions,

—

No andit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part, In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such asi

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily; :

(b) Withholding or disallowing overhead costs:

(c) suspending Federal awards until the audit is conducted; or
{d) Terminating the Federal avaxd. '

s _.230 Aundit costs.
(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards.  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles ox regulations.
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(b) ~Uhallowable costs. A non-Federal enfity shall not'charge the
" following to a Federal awaxrd: - ’

(1) The cost of any audit under the Single Audit Act Amendments
- of 1986 (31 U.S.C. 7501 et seq.) not eonducted in accordance with this part.

: (2) The cost of aunditing & non-Federal entity which has Federal
awards expended of less than $300,000 ($500,000 fox fiscal years ending after
December 31, 2003) per year and is thereby exempted under §  .200(d) from
having an audit conducted under this part. However, this does not prohibit &
pass—through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §~__.400(d)(3),
provided the subrecipient does not have a single audit, For purposes of this

part, limited scope audits only include agreed~upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-—
through- entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reporting.

§ 235 Prégram—specifio audits,

(a) Program-specific audit guide available. 1In many cases, a program-
nce to the

specific audit guide will be available to provide specific guida

auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide - when

performing & program-specific audit.

{b) 'Program-specific audit guide not available. (1) When a program-

specific audit guide is not available, the auditee and auditoxr shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit. '

{2) The aduditee shall prepare the financial statement (8) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § .315(b), and a
corrective action plan consistent with the requirements of § .315{(e).

(3)  The auditor shall:

(1) Perform an audit of the financial statement(s) for the
Federal program in accordance with GARGAS; '

(1) oObtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
requirements of §  .500(c) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or ‘grant
agreements that could have a direct and material effect on the Federal program
consistent with the requirements of §__ .500(d) for a major program; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
-prepared by the auditee; and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of § ,500(e) .

{4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the mannex
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(1) An opinion (or disclaimer of opihion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policles;

{ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(111) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of coptracts or grant agreements which could.
have a direct and material effect on the Federal program; and

’ (iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  ,505(d) (1) and findings
and questioned costs consistent with the requirements of §___.505(d) (3).

(c) eport submission f o - cific .
(1) 'The audit shall be completed and the reporting reguired by paragraph
(e) (2) or (e)(3) of this section submitted within the earliexr of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agéncy
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after recelpt of the auditox’s
report(s), or 13 months after the end of the audit perlod, unless a different
period is specified in.a program-specific audit gulde.) Unless restricted by
law or regulation, the auditee shall make report copies available for public
inspection,

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide 1ls not available, the
reparting package for a program-speclfic audit shall consist of the financial
statement (s) of the Federal program, & summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
. this section, and the auditor's report(s) described in paragraph (b)(4) of
this section. The data collection form prepared in accordance with
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'8 .320(b), as applicable'to a program-specific aﬁdit, and one copy Of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. Also, when the schedule of
findings and questioned costs disclosed audit findings oxr the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass—through entity
in the case of a subrecipient., Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not reguired to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
reguirements of §  .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

reguirement.

(d) Other sections of this part may apply. Program-specific audits .

are subject to §__ .100 through §  .215(b), '§___.220 through §___.230,

§  .300 through §___.305, § .315, §___.320(£) through §___.320(3), §___.400
through §__ .405, §  .510 through § .515, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-
specific audit guide, ox program laws and regulations.

Subpart C--Auditess ‘
8 300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal

program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

(b) Maintain internal control over Federal programs that provides

reasonable assurance that the auditee 1s managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

{c) Comply with laws, regulations, and the provisions of contracts ox
grant agreements related to each of its Pederal programs.

(d) Prepare appropriate financial statements, including the schedule
of expenditures of Pederal awards in accordance with'§___,310.

(e) Ensure that the andits required by this part are properly

performed and submitted when due. When extensions to the report submission

due date required by § ,320{a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass~through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § ,315(b) and § .315 (o), respectively.

—_—

8§ . 305 Aunditor selection,

15

iy
—

. ATTACHMENT .15 .
PAGE..IS. OF..2%  pAGES




(a) Buditor procurement., In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insext appropriate CFR citation}, Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non~Profit
Organizations,"™ or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avallable from the Office of Administration, Publications Office, room 2200,
New Executive Office’ Building, Washington, DC 20503), Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firme, and women's business enterprises, in procuring auvdit sexrvices as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable., In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request £or proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of extexrnal quality control reviews, and price. :

{(b) Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not alsoc be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million., This restriction applies to the base year used in the preparation of
the indireect cost proposal or cost allocation plan and any subseguent yeare in
which the resulting indirect cost agreement or cost allocation plan is usped to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998. ‘

. (c) Use_of ral auditors. Federal auditors may perform all or part
of the work required under this part if they .comply fully with the
requirements of this part.

5§ .310 Financial statements.

(a) Pinancial sgtatements. The auditee shall prepare financial
statements that reflect its financiel position, results of operations ox
changes in net assets, and, where appropriate, cash flows for the fiscal yeax
audited, The financial statements shall be for the same organizational unit
and fiscal year that is chosen to nieet the requirements of this part,
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in ’
accordance with §___.500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered hy the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencieg and pass-through entities to make the schedule easier to use. TFor
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately, At a
minimum, the schedule shall: .

A1) List individual Federal programg by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Sexrvices. ‘
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

{3) provide total Federal awards expended.for each individual
rederal program and the CFDA number oxr other identifying number when the CFDA
information is not available, '

. (4) Include notet that deseribe the signifibant accounting
policies used in preparing the schedule,

, ‘ (5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of nom-cash asgisgtance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. While not recuired, it is preferable to
present this infoxmation in the schedule.

§__-..315 Audit findings follow-up.

- (a) General. - The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare -a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current yvear audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§___.510(a). Since the summary schedule may include audit findings from
multiple yvears, it ghall include the figcal year in which the finding
initially ocourred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior andit findings shall report the status of all audit -findings included in
the prior audit's schedule of findings and guestioned coste relative to
rederal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior aundit findings except

aundit findings listed ag corrected in accordance with paragraph (b) (1) of this
section, or no longer valid ox not warranting further actioh in accordance

with paragraph (b)(4) of this section.

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan ox in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation. ' :
(4) When the auditee believes the audit findings axe no longer
valid or do not warrant further action, the reasons for this position shall be

described in the summary schedule, A valid reason for considering an audit
finding as not warranting further action ig that all of the following have

occurred;
(1) Two years have passed since the audit report in which
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the finding occurred was submitted to the Federal clearinghouse;

(ii) The Federal agency or pasg- through entity is not
currently following up with the suditee on the audit flndlng, .and

(1ii) A management decision was not issued.

{c) Corrective action plan., At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide .the name(s) of the gontact person{s) regponsible for corrective
action, the corrective action planned, and the anticipated completion date,
If the auditee does not agree with the audit flndings or believes corrective
action is not required, then the corréctive action plan shall include an
explanation and specific reasons.

§__ .320 ' Report submission.

(a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and repoxting package -
described in paragraph (o) of this section shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit perlod, unless a longexr period is agreed to in
advance by the cognizant or oversight agency for audit., (However, for fiscal
years begimming on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 dayeg after receipt of the auditor’s report(se), or 13 monthe
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

{b) Data Collection. (1) The auditee shall gubmit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearlnghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senjor level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the informstion included in the foxm, in its
entirety, are accurate and complete.

(2)  The data collection form shall include the following data
elements:

(i) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, qualifled oplnlon, adverse
opinion, or disclaimer of opinion).

(id) Where applicable, a statement that significant deficiencies in intexnal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iid) A gtatement-as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

{iv) Where appllcable, a statement that significant deficiencies in internal
.eontrol over major programs were disclosed by the audit and whether
any such conditions were material weaknesses,

(v) The type of report the auditor issued on compliance for major
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programs (i.e., unqualified opinion, qgualified opinion, adverse
opinion, or disclaimer of opinion). -

(vi) ,A list of the Federal éwarding agencies which will receive a COpj of
’ the reporting package purguant to § .320(d) (2) of OMB Circular
A-133, .
(vii) A yes or no statement as to whether the auditee qualified as a low-

risk auditee under §___.530 of OMB Circular A-133.

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in. §. .520(b) of OMB Circular A-133.

(ix) The Catalog of Federal Domestic Assistance {CFDA) nunber foxr each
' Federal program, as applicable, :

(x) The mame of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the schedule
of ewpenditures of Federal awards. :

(xi) The amount of expenditures in the schedule of expenditures of Federxal
awards associated with each Federal program,

(xil) For each Federal program, a yes Or no statement as to whether there
are audit. findings in each of the following types of compliance
requi;ements and the total amount of any guestioned costs:

(A) Activities allowed or unallowed,

(B) © Allowable costs/cost principles.

{cy . Cash management.

{D) Davig-Bacon Act.

(By Eligibility.

(F) . Equipment and real property management,

(B) Matching, level of effort, earmarking.

(H) Period of availability of Federal funds.

(I} Procurement and suspension and debarment,

(J) Program income. o .
(K) Real property acguisition and relocation assistance, -
(L) Reporting, .

(M) Subrecipient monitoring.

(N) Special tests and provisions.

(xiii) Auditee Name, Employer Identification Number (8), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

(xiv) Auditor Name, Name and Title of Contact Persony Auditor Address,
Auditor Telephone Number, Signature,.and Date. .

(xv) whether the auditee has either a cognizant or oversight agency for
audit, : .

(xvi) The name of the cognizanﬁ or oversight agency for audit determined in

accordance with .§__.400(a) and §___.400(b), respectively..

(3) Using the information included in the reporting package
described in paragraph (c¢) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s respongibility
for the information, that the foxm is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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the form is limited to the date elements prescribed by OMB.

{e) . Reporting package, The reporting package shall include the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §___,310(a) and §___.310(b), respectively;

(2) Summary schedule of prior audit findings discussed in
___+315(Dh); ‘

(3) Auditor's report(s) discussed in §__ .505; and

(4) Coxrrective action plan discussed in §_ _.315(¢a).

(d) Submigsion to clearinghouse, All auditees shall submit to tpe Federal

clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described
in paragraph (o) of this section.

(e) dditional misglo subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of thig section, auditees that are
also subre01p1ents shall submit to each pass-through entity one copy of the
reporting package described in paragraph (¢) of thig section for each pass-
‘through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of ang audit findings relating to Federal awards that the pass-~through entlty
provided,

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e)(l) of this section,
the subrecipient shall provide written notlflcatlon to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the FPederal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit flndlngs relating to the Federal award(s) that the pass-through entity
provided, A subrecnpient may submit a copy of the reporting package described
in paragraph (o) of this section to a pagg-through entity to comply with this
notification requirement.

(£) Reguests for repoxt copieg., In response to_requests.by a Pederal

agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (¢) of this section and, if
requested, a copy of any management letters issued by the auditox.

(g) Report retention reguirements. BAuditees 'shall keep one copy of

the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
‘flle for three vears from the date of submission to the Federal clearlnghouse
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designated by OMB. Pass-through entities shall keep subrecipients’
submiseions on file for three years from date of receipt,

. {h) Clearinghouse responsibilities. The Federai clearinghouse
designated by OMB shall distribute the reporting packages recelved in

accordance with paragraph (d)(2) of this section and g .235(e){3) to
applicable Fedexal awarding agencies, maintain a data base of completed
audits, provide appropriate inforxrmation to Federal agencies, and follow up
with ¥nown auditees which have not submitted the reguired data collection

forms and reporting packages.

. (1) Clearinghouse address. The address of the Federal cleéringhouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonville, IN 47132.

(9) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OMB., With OMB approval, the Federal clearinghouse may pilot test methods of

electronic submissions. ) .

Subpait D--Federal Agencies and Pass-Through Entities
B .400 Responsibilities,

(a) Cognizant agency for audit responsibilities., Recipients expending
more than $25 million (&50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have & cognizant agency for audit, The
designated cognizant agency for audit chall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for atdit assignment.

Following is effective for fiscal years ending on or before December 31, 2003;:
To provide for contirmity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1995, (However,
for States and local governments that expend more than $25 million a year in
Tederal awards and have previously assigned cognizant agencies for andit, the
reguirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predfominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit :
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Pederal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a TFederal
awarding agency with cognizance for an anditee may reassign cognizance to -
another Faderal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit, Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant

agency for audit shall:

{1) provide technical audit advice and limison to auditees and
auditors. ‘ s
(2) Consider auditee requests for extengions, to the report
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 submission due date required by § .320(a). The cognizant agency for audit
may grant extensions for good cause,

) (3} Obtain or conduct quality control reviews of selected
audits @ade by non-Federal auditore, and provide the regults, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations,

\

(5} Advige the auditor and, where appropr;ate, the auditee of
any deficiencies found in the audits when the deficiencies requlre corrective
action by the auditoxr. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pasa-through entities of the
facts and make recommendations for follow-up action, Major inadequacies or
repetitlve substandard performance by auditors ghall bhe referred to
approprlate State llcensing agencies and professional bodies for disciplinary

' action,

(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencles that are in addition to the audites made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

{7) Coordinate a management decigion for audit findings thatl
affect the Federal programs of more than one agency. '

(8) Coordinate the audlit work and reporting responsibilities
among auditors to achieve the most cost-effective aundit.

{(9) For biennial audits permitted under §___.220, consider
auditee requests to gualify as a low-risk auditee under § .530(a).

(b) | rsight agency for audit onsibilit . An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
§__.105. The oversight agency for audit:

{1} Shall provide technical advice to auditees and auditors as
requested. :

{2) May assume all or some of the responeibilities normally
periormed by & cognizant agency for audit, .

(c) Federal awarding agency responsibilities, The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and nurber, award year, and if the
award ig for R&D., When some of this information ls not available, the Federal
agency shall provide information necessary to clearly describe the Pederal
award,

(2) advise recipients of requirements imposed on them by
Federal laws, regulations, and the provislons of contracts oxr grant
agreements,

(3) Ensure that audits are completed and reports are received
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in a timely mammer and in acoordance with the requirementé of this part.

(4) provide technical advice and counsel to auditees and
anditors as reguested. '
_ (5) Issue a management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action. ‘

(6) aAssign a person responsible for providing amnual updates
of the compliance supplement to OMB. : :

(a) Pags-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes: ) ‘

(1) Identify Federal awards made by informing each
subrecipient of CFDA title -and number, award name and number, awaxd year, if
the award is R&D, and name of Federal agency., When some of this information
is not available, the pass-through entity shall provide the best information

available to describe the Federal award.

(2) Advise subrecipients of regquirements imposed on them by
Federal laws, regulations, and the ‘provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

: {3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used fox authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are achieved,

(4)  Ensure that spubrecipients expending $300,000 (£500,000 for
Ffigcal years ending after December 31, 2003) oxr more in Federal -awards duxing
the subrecipient's fiscal year have met the andit requirements of this part

for that fiscal year.

(5) = 1Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action. '

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass~-through
entity and auditors to have accees to the records and financial statements as
necessary for the pass-through entity to comply with this part.

B.___.405 Management decision.

(a) General. The management decision shall clearly state whether or

not the audit finding ie sustained, the reasons for the decision, and the

expected auditee action to repay disallowed costs, make financial adjustments,
or take other action., If the auditee has not completed corrective action, a
timetable for follow-up Should be given,. Prior to issuing the management
decision, the Federal agency or pass-through entity may request

additional information or documentation from the auditee, including a reguest
for auditor aspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any - appeal process

available to the auditee.
{b) Federal agency. As-provided in § .400(a)({7), the cognizant

agency for audit shall be responsible for coordinating a management decilsion
for audit findings that affect the programs of more than one Federal agency.
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As provided in §____.400(c)(5), a Federal awarding agency is responsible . for
igpuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned.

(c) Pags~-through entity. As provided in §; .400(&)(5){ the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d)  7Time requirements. The entity responsible for making the
management decision shall do Bo within six monthe of receipt of the audit
report. Corrective action should be initiated within six months after receipt
of the audit report and proceed ag rapidly as poesible.

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with 8 - .510(¢).

Subpart H--Auditors
§___.500 Soope of audit,

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audite that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each guch audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
the financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year. .

(b) Financial statements. The auditor shall determine whether the
financial statements of the audltee are presented fairly in all material
respects in conformity with generally accepted accounting prineciples. The
~auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole,

(c) ° Internal coptrol, {1) In additiom to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of intewnal
control over Federal programs sufficient to plan the audit to support a-low

assessed level of control risk for major programs, : .

(2) Except as provided in paragraph (o){3) of this section,
the auditor shall:

(1) Plan the testing of internal control over major
programs to support a low assessed level of control rigk for the assertions
relevant to the compliance requirements for each major program; and

(ii) perform testing of internal control as plénned in
paragraph (o) (2)(1) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing ox
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are mot required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weaknessg) in accordance
with 5,510, assess the related contrxol risk at the maximum, and consider
whether additional compliance tests are required because of ineffeative
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internal control,

. {d) Compliance. (1) In addition to the requirements of GAGAS, the
anditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts oxr grant agreements that may have :
a direct and material effect on each of its major programs.

: (2) The principal complisnce regquirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are incl‘uded in the compliance supplement. :

(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. Fox those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance requirements to test, and
determine the.requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations

;eferred to in such contracts and grant agreements.

{4) The compliance testing shall include tests of tramsactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance. :

(e) Audit follow-up. The auditor shall follow-up on prioxr audit
findings, perform procedureés to aspess the reagonableness of the summary
schedule of prior audit findings prepared by the auditee in accoxrdance with
§___.315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
mierepreserts the status of any prior avdit finding, The auditor shall
perform audit follow-up procedures regardless of whether a priox audit £inding

relates tc a major program in the current year.

(£) Data Collection Form. AS required in §__.320(b)(3), the auditor
shall complete and sign specified sections of the data collection forxm,

§___.505 audit reporting. o

The auditor's report{s) may be in the foxm of elther combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whethexr the financial
statements are presented fairly in all material respects in confoxrmity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the gchedule of expenditures of Federal awards is
presented fairly in all matexial respects in relation to the financial
statements taken as a whole, :

(b) A xeport on intermal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the regults of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

{(a) of this section.

(e) 2 report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the flnancial statements. This report shall also include
an opinion (or disclaimer of oplnzon) as to whether the auditee .complied with
laws, regulations, and the provisions of dontracts or grant agreements which
c¢ould have a direct and material effect on each major program, and, where
appllcable, refer to the separxate schedule of findings end guestioned costs
described in paragraph (d) of thies section,

(d) A schedule of findings and questloned costs which shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor 1ssued on the
financ¢ial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

: (i1) where epplicable, a statement that aignlflcant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee,

(iv) Where applicable, a statement that significant
def1c1ancies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major progrems (i.e., unqnalmfled opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

(vi) A ptatement as to whether the audit disclosed any
audit findings which the auditor is required to report undexr § +5L0(a)

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programg, as described in § .520(b) ; and

(ix) A statement as to whether the auditee qualified as
a low-risk auditee under § .530.

{2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS,

(3) Findings and questioned cogts for Federal awards which
shall include audit findings aes defined in E - .510(a).

(1) sudit findings (e.g., intermal control £indings,
compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass- through entity.

(1) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (&)(3)
of this section, respectively, should be reported in both sections of the .
schedule. Howsver, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule.
§___.510  Audit findings.

¢
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" corrective action and for Federal -agencies and pass-

' (a) andit findi reported. The auditor shall report the following
as audit findinge in a schedule of findings and questioned costs:

(1) significant deficiencies in internal control over major
programs. The auditor's determination of whether a deficiency in intexrnal
control is a significant deficdeicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a majox program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually ox cumulatively

material weaknesses.

‘ (2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
regquirement for a major program or an andit objective identified in the

compliance supplement,

(3) Enown questioned costs which are greater than $10,000 for
a type of compliance reguirement for a major program. Known questioned costs
are those specifically identlified by the auditor. In evaluating the effect of
questioned costs on the opinion on complisnce, the auditor considers the best
estimate of total costs cuestioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
apditor shall also report known guestioned costs when likely cquestioned costs
are greater than §10,000 for a type of compliance requirement for a majoxr
program, In reporting questioned costs, the auditor shall include information
to provide proper perspective for Judging the prevalence and consecuences of
the questioned costs, ' )

. (4) Known questioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program., Except for audit »
follow-up, the auditor is not regquired undex this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited ag a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program which is not audited ae & major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

{5) The circumstarices concerning why the auditor's report on
compliance for major programs is other than an ungualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs fox Federal awards., : ‘

{6) - xnown .fraud affecting a Federal award, unless such fraud
ig otherwise reported as an audit finding in the schedule of. findings and
cquestioned costs for Federal awards. This paragraph does not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

requirements of GRGAS.

{'7) Inetances where thé results of audit follow-up procedures
disélosed that the summary schedule of prior andit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding,

(b) 2udit finding detail. aAudit findings shall be preseynted in
sufficient detail for the auditee to prepare a corrective action plan and take
through entities to arrive

at a management decision. The following specific information shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and muber, Federal award number and yeaxr, name of
Faderal agency, and name of the applicable pass-through entity., When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best informatlon avallable to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding,

(4) Identification of questioned costs and how they were
computed. C

(5) Information to provide proper perspective for judging the

prevalence and consequences of the audit f£indings, such as whether the audit
findinge represent an isolated instance orxr a systemic problem, Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value.

{6) The possible asserted effect to provide sufficient
information to the auditee and Pederal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of resgponsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical.

{c) Reference numbers. Bach audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up,

§_ .5ab Audit working papers. .
(a) Retention of working papers. The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notifiled in
writing by the cognlzant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the partles contesting
the audit finding for guidance prior to destruction of the working papers and
reports.

(b) Accesg to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a guality review, to resolve audit
findings, or to carxy out oversight responsibilities consistent with the
puxposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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.520 Major program determination,

B

(a) General. The auditor shall use a risk-based approach to determine
vhich Federal programs are major programs. Thig risk-based approach shall
include consideration of: Current and prior audit experience, overgight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program, The process in paragraphs (b) through (1) of this section

shall be followed.

{b) Step 1. (1) The auditor shall identify the larger Federal
programs, which ghall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period
exceeding the larger of: ' \ ’

(1) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

T (4d) $3 million or three-tenths of one percent {,003) of

total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than ox ecqual to $10

billion. :

(141) $30 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion, '

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programe. .

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans significantly affects the number ox gize of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs,

(4) For biennial aundits permitted under §___.220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-year period,

{c) Step 2. (1) The auditor shall identify Type A programs which are
low-rigk. For a Type-A program to be considered low-rigk, it ghall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a bienmial audit),
and, in the most recemnt audit period, it shall have had no audit findings
under. §.___.510(a). However, the abditor may use judgment and consider that

"audit findings from cuestioned costs under 5. .510(a)(3) and § .510(a) (4),

fraud under §__ _.510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §___.510{a)(7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §___.B25(0)},
5§ .525(d)(1), §___.bBas(a)(2), and §___ .525(d) (3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-risk, :

{2) Notwithstanding paragraph (e) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. Por example, it may be necessary
for a large Type A program to be audited as maejor each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 3515), The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal yearvto be audited of OMB'es approval,

(d) Step 3. (1) The auditor shall identify Type B programe which are
high-risk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e)(2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control or compliance problems as discussed
in §__ .52B(b)(1), §___.525(b)(2), and §___.B25(c) (1), a single criteria in
§.  .525 would seldom cause a Type B program to be considered high-risk.

(2) The auditor is not expected to pérform risk agsesgments on
relatively small Federal programs, Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (,003) of
total Federal awards expended when the auditee has lese than or equal to $100
million in total Federal awards expended.

(i) $300,000 or three-hundredths of one percent (.0003)
,of total Federal awards expended when the auditee has more than .$100 million
in total Federal awards expended,

{e). Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A prbgrams, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (e) (1) of this
section) . .

(2) (1) . High-risk Type B programs as identified under
either of the following two options:

(A) oOption 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(1){A) does not reguire the auditor to audit more
high~risk Type B programs than the number of low-risk Type A programs
identified as low~xrisk under Step 2.

(B} Option 2, One high-rigk Type B progranm for
each Type A program identified as low-risk under Step 2.

(ii) When identifying which high-risk Type B programs to
audit as major under either Option 1 oxr 2 in paragraph (e)(2) (i) (a) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of

© time. .

) (3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph. (£) of this
pection, This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs.

~ (f) pexcemtage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 perxcent of total Federal awards expended, If the
auditee meets the criteria in §_ .530 for a low-fisk auditee, the auditor
need only audit as major programs Federal programs with Federal awaxds
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. ' .

(g) Documentation of risk. The auditor shall document in the working
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Federal agencies and pass-through ent

papers the risk analysis process used in determining major programs .

{h) Auditor's judament. When the major program determination was
performed and documented in accordance with this part, the auditor's judgment
in applying the risk-based approach to detexmine major programs shall be
presumed correct, Challenges by rFederal agencies and pass-through entities

shall only be for clearly improper use of the guidance in this part, However,
ities may provide auditors guidance about

the risk of a particular Federal program and the aunditor shall comeider this
guidance in deteimining major programs in audits not yet completed.

(4) Deviation from use of rigk criteria, For filrst-year audits, the
auditor may elect to determine major programs as all Type A programs plug any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section. Under this option, .the auditoxr would mot be
required to perform the procedures discussed in paragraphs (o), (d), and (e)

of this section,

: (1) A first-year audit is the first year the entity is audited
under thig part or the first year of a change of auditors. : .

(2) To ensure that a Frequent change of auditors would not -
preclude audit of high-risk Type B programs, this election for first-year:
audits may not be used by an auditee more than once in every three yeaxs.

§___.52b Criteria for Federal program xisk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring whidh could be
material to the Federal program. The auditor shall use auditor Jjudgment and

-consider criteria, such as described in paragraphs (b), (e), and {d) of this

section, to identify risk in Federal programs. Also, as part of the risk
analysis, the suditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

{b) Current and prior audit experience. (1) Weaknesses in internal
control over Federal programe would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .,

competence and experience of personnel who administer the Federal programs.

(1) A Tederal program administered under miltiple

internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are igolated
in a single operating unit (e.g., one college campus) or pervasive throughout

the entity.

o {id) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(11i) The extent to which computex proceesing ip used to
administer Federal programg, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

{2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program oOr have not been corrected.

(3) Federal programs not raceantly audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings. ’

{¢) Oversight exercised Federal agehcies and pass-through entities.
(1) oOversight exercised by Federal agencies or pass-through entities could
indicate risk, For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk., However, monitoring which disclosed significant problems, would
indicate higher risk, .

(2) Federal agencies, with the conourrence of OMB, may
identify Federal programs which are higher risk., OMB plans to provide this
identification in the compliance supplement.

{a) Inherent risk.of the Federal program. (1) The nature of a

Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goode and services., For example, Federal programs that disburse
funde through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high-risk .for time and effort reporting, but otherwise be at low-risk,.

{2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk., For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulationg., Algo, significant changes in Federal programs, laws,
r?gﬁlations, or the provisions of contracts or grant agreements may increase
risk, :

{3) The phase of a Federal program in lts life cycle at the
auditee may indicate risk., For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
gtart-up or closeout of program activities and staff,

(4) Type B programs with larger Federal awards expended would
be of higher rigk than programs with substantially smaller Federal awards
expended. .

§___.530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two yeare (or, in the case of biennial auvdits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §____.520:

(a). Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not gqualify as a low-rigk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit. .

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
qu?lification does not affect the management of Federal awards and provide a
walver.

(o) There were no deficiencies in intermal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
mate;ial weaknesses do not affect the management of Federal awards and provide
a walver. : .
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(d) None of the Federal programs had audit findings from any of the

following in either of the preceding two years (or, in-the case of biennial
audite, preceding two audit periods) in which they were classified as Type A

prograns

(1) . Internal control deficiencies which were idéntified ae
material weaknesses;
(2) Noncompliance with the i)rovisions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
progiam; OX ' .

) C(3) Known or likely cuestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Appendix A to Part __ - Data Collection Form (Form SF-8AC)
[insert SF-SAC after finalizedl

Appendix B to Part __. - Circular A-133 Compliance Supplement
Note: Provisional OMB Circulax »-133 Compliance Supplement is available

from the Office of Administration, Publications Office, room 2200, New
Executive Office Building, Washington, DC 20503, '

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 o (562) 570-4000 e FAX:(562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and

entered, as . July 17 , 201Y by and between
Mm ﬂ’ M,’H\ A’meﬂm éF Los A"A&/&? , a &I:‘F‘omm yonpss ")(
[corporation, dbaY; whose business addresd is

parrership—~ ,
{00 W. Broao’wau Suite 5010, Long Beach 4, CA 9082
(hereinafter referred to as “Business AssdCiate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provndes a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.




Business Associate Agreement

Page 2

2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations. '
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in
such notice to Covered Entity:

(@)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(¢) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act. _

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’'s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information. '

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ‘

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management

.~ and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health |nformat|on
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

" of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Assocnates use or disclosure of protected health -
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’'s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the.
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2, In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered

~ Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

1.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. ‘

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

ATTACHMENT ...
PAGE ... 1. OF .9 _ PAGES




Business Associate Agreement

Page 8

13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, - which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall

- be in. writing and personally delivered or deposited in the U.S. Postal

Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement.- The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Merital Heolth Amevica st Los Arowles

(Name of Business Associate)

a_Califoxia_non v'o'ﬁ?‘

(Q%rporatlon /, / / ,
7/ /20 By / . f ‘
Title:_/ s f/%éf?éjﬁ

20 By

Title;

CITY OF LONG BEACH, a municipal
corporation

. Assistant City Manager
A1 AS 20 By _férl ) WAl

/ Clty Manager or designee
EXECUTED PURSUART

- TO SECTION 301 OF
City THE CITY CHARTER.

\&
L
“y\w

The foregoing Agreement is hereby approved as to form this /§ t !day of

;4)@%2{ , 20%;.
CHARLES PARKIN, City Attorney
(il —
B /}(ﬂ
y \/'V{' j/\/\/

Deputy
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* CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 80816 o (562) 670-4000 o FAX: (662) 670-4048

CERTIFICATION REGARDING DEEARMENT

By signing and submitting this document, the reclpient of federal assistance funds Is
providing the certification as set out below: ‘

1.

The certification In this clause is a materlal representation of fact upon which
rellance was placed when this transaction was entered into. If it is later determined
that the reciplent. of federal assistance funds knowingly rendered an erroheous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspensioh and/or debarment. ‘ ,

The reciplent of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, If at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed clrcumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered transaction,” “participant’ ‘“person,” “primary covered - transaction,’
"principal,” “proposal,” and "voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549, -

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransactioh with a person who Is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated. '

“The recipient of Federal assistance funds further agrees by submitting this document

that it will include the clause titled "Cettification Regarding Debarment, Suspension,
ineligibllity and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all soficitations for lower tier

covered transactions. .

A participant in a covered transaction may rely upon a certification of participant in a
lower tler covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and frequency by
which It determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause, The knowledge and information of a parhcnpant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
ongmated may pursue available remedies, including suspension and/or debarment.

" The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any

of the statements in this certification, such participants shall attach an
explanation to this document.
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" CITY OF LONG BEACH - .

DEPARTMENT OF HEALTH AND HUMAN SERVICES

' 2626 GRANbAVENUE "LONGBEACH. CALIFORNIA 60815 o (582) 570-4000 » FAX: (B62) 570-4040

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained.by the Contractor, shall fully comply with the
requirements as set forth in sald. County Code, The Contractor must also certify in writing
that It is famillar with the Los Angeles County Code Chapter 2,160 and that all persons
acting on behalf of the Contractor will comply with the County Code. ' .

Fallure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action. ‘

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of infiuencing or attempting to Influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents. :

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements. ’

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certlfies, to the best of his/her ynowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, ioan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress In connection with this Federal contract, grant, loan, or
cooperative agreement, the undersighed shall complete and submit Standard Form-
LLL "Disclosure Fotm to Report Lobbying” in accordance with its instructions.

Sy
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. \

4. This certification is a material representation of fact upon which reliance was placed

when this transaction was made or entered into. Submission of this certification is a

- prerequisite for making or entering into this transaction imposed by Section 1352

Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.
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