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CONTRACT FOR CONTINUUM OF CARE

3
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM ( this

Contract ") is made and entered into, in duplicate, as of July 17, 2014 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on August 13, 2013, by and between INTERVAL HOUSE, a

California nonprofit corporation ( "Organization "), whose address is 6615 Pacific Coast

Highway, Suite 170, Long Beach, California 90803, and the CITY OF LONG BEACH, a

municipal corporation ( the " City "). 

WHEREAS, the City has received a grant from the U. S. Department of

Housing and Urban Development ( "HUD ") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low- income and homeless

residents; and

WHEREAS, as part of the 2013 Continuum of Care Program Grant

Agreement ( "Grant Agreement "), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub - recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into

a contract with Organization that provides the grant funding within a maximum amount

and program accountability by the City; 

NOW, THEREFORE, in consideration of the terms and conditions

contained herein, the parties agree as follows: 

Section 1. The above recitals are true and correct and the Grant

Agreement is incorporated herein by this reference. Organization shall comply fully with

the Grant Agreement. 
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Section 2. 

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long -term needs of the homeless in accordance with the Grant Agreement, 

Attachment " A" entitled " Scope of Work ", Attachment " B" entitled " Budget ", 

Attachment " C" entitled " Compliance with Federal Regulations ", Attachment " D" 

entitled " Office of Management and Budget ( "OMB ") Circular A -110" as it may be

amended from time to time, Attachment " E" entitled " 2 CFR Part 230 - Cost

Principles for Non - Profit Organizations ( OMB Circular A -122), as it may be

amended from time to time, Attachment " F" entitled " OMB Circular A -133" as it

may be amended from time to time, Attachment " G" entitled " Health Information in

Compliance with the Health Insurance Portability and Accountability Act of 1996

HIPAA) and the Health Information Technology for Economic and Clinical Health

Act ( HITECH Act) Business Associate Agreement ", Attachment " H" entitled

Certification Regarding Debarment ", and Attachment " I" entitled " Certification

Regarding Lobbying ", all of which are attached hereto and incorporated by this

reference, and the City of Long Beach Grants Monitoring Guidelines, which have

been provided to Organization and are incorporated by this reference. 

B. Organization shall be responsible for adherence to all policies, 

procedures, rules and regulations as noted in sources including but not limited to

HUD Continuum of Care NOFA ( Notice of Funding Availability), OMB Circulars, 

Code of Federal Regulations, United States Codes, City of Long Beach Grants

Monitoring Guidelines, this Contract, the Grant Agreement, the Request for

Proposal ( "RFP ") and Organization' s proposal in response to the RFP. In addition

to and without in any way limiting the foregoing, Organization shall comply with all

laws and regulations set forth in 24 CFR Part 578. 

Section 3. The term of this Contract shall commence at midnight on May
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111, 2014 [ Beginning of operational period of the grant], and, unless sooner terminated as

11 provided herein, shall terminate at 11: 59 p. m. on December 31, 2015 [ 6 months after the

11 end of the operational period]. 

Section 4.. 

A. Organization shall affirmatively and aggressively use its best, 

efforts to seek and obtain all possible outside funding and mainstream resources

available to continue the services identified in this Contract. Further, Organization

shall maintain cash reserves equivalent to three ( 3) months of funding necessary

to provide services under this Contract. 

B. Total disbursements made to Organization under this Contract

by the City shall not exceed One Hundred Eight -Nine Thousand Seventy -Six

Dollars ($ 189, 076) over the term of this Contract. Upon execution of this Contract, 

the City shall disburse funds payable hereunder in due course of payments

following receipt from Organization of billing statements in a form approved by the

City showing expenditures and costs identified in Attachment "B". 

C. The City shall pay to Organization the amounts specified in

Attachment " B" for the categories, criteria and rates established in that

Attachment. Organization may, with the prior written approval of the Director of

the City's Department of Health and Human Services, or his designee, make

adjustments within and among the categories of expenditures in Attachment " B" 

and modify the performance to be rendered hereunder stated in Attachment "A "; 

provided, however, that such adjustment(s) shall not cause the amount of the total

budget stated in Attachment "B" to be exceeded. 

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen ( 15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation
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within the 15 -day period may result in late payment from the City. Submission of

incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

a) received by it thirty ( 30) days after Organization provided the services relating

to that invoice; ( b) including inallocable or ineligible expenses; or ( c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications. 

E. Within thirty ( 30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of

funds. 

F. Each calendar quarter Organization shall, no later than fifteen

15) days after the end of each quarter, submit to the City copies of cancelled

checks and other documents supporting the charges and required matching funds

in the invoices submitted during the previous quarter. 

G. The City closes its fiscal year during the months of August

and September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time. 

H. No later than thirty ( 30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice, backup documentation supporting administrative fees and APR

certified by one of Organization' s officers or by its Executive Director. The City

reserves the right to refuse payment of any outstanding invoice if Organization

fails to submit a final invoice, or certified APR within thirty ( 30) days of the end of

the Operational Year. 

I. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within thirty ( 30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City

will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice

and certified APR within thirty (30) days after the end of the Operational Year may

result in loss of reimbursement of funds. 

J. The City reserves the right to withhold payment of an invoice

pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization' s cure of a breach of this Contract, as determined by

the City in its sole discretion, after being notified of such breach by the City. 

K. All reimbursement by the City is contingent upon the City' s

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice. 

Section 5. 

A. Organization' s records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their, respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization' s normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and /or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
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under this Contract and pursue appropriate legal action to collect the funds. 

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used. 

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate

Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files, 

program files, policies and procedures. Organization shall provide all reports, 

documents or information requested by the City within three ( 3) days after receipt

of a written or oral request from a City representative, unless a longer period of

time is otherwise expressly stated by the representative. 

C. Organization shall comply with HUD' s Homeless Management

Information System ( HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data

elements that comply with HMIS data and HUD reporting requirements. 

D. If Organization spends Five Hundred Thousand Dollars

500, 000) or more in Federal funds in an Operational Year, then Organization

shall submit an audit report to the City in accordance with OMB Circular A -133 no

later than thirty ( 30) days after receipt of the audit report from Organization' s

auditor or no later than nine ( 9) months after the end of the Operational Year, 

whichever is earlier. If Organization spends less than Five Hundred Thousand

Dollars ($ 500,000) in Federal grant funds in an Operational Year, submission of

the audited financial statement is required. 

Section 6. 
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A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention

or treatment services through the project. 

B. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project. 

C. Organization will establish policies and practices that are

consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness. 

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act. 

E. Organization, it officers, and employees are not debarred or

suspended from doing business with the Federal Government. 

F. Organization will provide information, such as data and

reports, as required by HUD. 

Section 7. 

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, 

disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action

shall include but not be limited to the following: employment, upgrading, demotion

or transfer; recruitment or recruitment advertising; layoff or termination; rates of

pay or other forms of compensation; and selection for training, including

apprenticeship. 

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization' s records of

employment, employment advertisements, application forms and other pertinent

data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract. 

Section 8. 

A. In performing services hereunder, Organization is and shall

act as an independent contractor and not as an employee, representative, or

agent of the City. Organization' s obligations to and authority from the City are

solely as prescribed in this Contract. Organization expressly warrants that it will

not, at any time, hold itself out or represent that Organization or any of its agents, 

volunteers, subscribers, members, officers or employees are in any manner

officials, employees or agents of ' the City. Organization shall not have any

authority to bind the City for any purpose. 

B. Organization acknowledges and agrees that ( a) the City will

not withhold taxes of any kind from Organization' s compensation, ( b) the City will

not secure workers' compensation or pay unemployment insurance to, for or on

Organization' s behalf, and ( c) the City will not provide, and Organization and

Organization' s employees are not entitled to any of the usual and customary

rights, benefits or privileges of City employees. 

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
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written consent of the City. Any attempted assignment or delegation shall be void, and

any assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation. 

Section 10. Organization shall indemnify and hold harmless the City, its

Boards, Commissions, and their officials, employees and agents ( collectively in this

Section " City ") against any and all liability, claims, demands, damage, causes of action, 

proceedings, penalties, loss, costs, and expenses ( including attorney's fees, court costs, 

and expert and witness fees) (collectively "Claims" or individually "Claim ") arising, directly

or indirectly, out of any negligent act or omission of Organization, its officers, employees, 

agents, subcontractors or anyone under Organization' s control ( collectively " Indemnitor "), 

breach of this Contract by Organization, misrepresentation or willful misconduct by

Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers' 

compensation. Independent of the duty to indemnify and as a free - standing duty on the

part of Organization, Organization shall defend the City and shall continue such defense

until the Claim is resolved, whether by settlement, judgment or otherwise. Organization

shall notify the City of any Claim within ten ( 10) days. Likewise, the City shall notify

Organization of any Claim, shall tender the defense of the Claim to Organization, and

shall assist Organization, as may be reasonably requested, in such defense. 

Section 11. 

A. Organization shall procure and maintain at Organization' s

expense ( which expense may be submitted to the City for reimbursement from

grant funds allocated to Organization if itemized on Attachment " B ") for the

duration of this Contract the following insurance and bond against claims for

injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives, 

employees, volunteers or subcontractors. 

1) Commercial general liability insurance ( equivalent in

28 11 scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less

9
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than One Million Dollars ($ 1, 000,000) per occurrence and Two Million

Dollars ($ 2, 000, 000) general aggregate. Such coverage shall include but

not be limited to broad form contractual liability, cross - liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement ( on the City's

endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commission, and their officials, employees and agents. 

2) Workers' Compensation insurance as required by the

California Labor Code. 

3) Employer's liability insurance in an amount not less than

One Million Dollars ($ 1, 000,000) per claim. 

4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($ 1, 000,000) per claim. 

5) Commercial automobile liability insurance ( equivalent in

scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 ( Any Auto) in

an amount not less than Five Hundred Thousand Dollars ($ 500, 000) 

combined single limit per accident. 

6) Blanket Honesty Bond in an amount equal to at least fifty

percent ( 50 %) of the total amount to be disbursed to Organization

hereunder or Twenty -Five Thousand Dollars ($ 25, 000), whichever is less, to

safeguard the proper handling of funds by employees, agents or

representatives of Organization who sign as the maker of checks or drafts

or in any manner authorize the disbursement or expenditure of said funds. 

If delivering services to minors, seniors, or persons with disabilities, 

Organization' s Commercial General Liability insurance shall not exclude coverage
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for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The

City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City' s Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization' s letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis. 

B. Any self- insurance program, self- insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his /her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as

they would have been protected had the policy or policies not contained retention

or deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non - renewed, or canceled except after thirty ( 30) 

days prior written notice to the City, and shall be primary and not contributing to

any other insurance or self- insurance maintained by the City. Organization shall

notify the City in writing within five (5) days after any insurance required herein has

been voided by the insurer or cancelled by the insured. 

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his /her designee. 

D. Prior to the start of performance or payment of first invoice, 

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
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endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition, 

Organization, shall, within thirty ( 30) days prior to expiration of this insurance, 

furnish to the City certificates of insurance and endorsements evidencing renewal

of the insurance. The City reserves the right to require complete certified copies of

all policies of Organization and Organization' s contractors and subcontractors, at

any time. Organization shall make available to the City's Risk Manager or his /her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein. 

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his /her

designee. Not more frequently than once a year, the City's Risk Manager or

his /her designee may require that Organization, Organization' s contractors and

subcontractors change the amount, scope or types of coverages if, in his or her

sole opinion, the amount, scope, or types of coverages herein are not adequate. 

F. The procuring or existence of insurance shall not be

construed or deemed as a limitation on liability relating to Organization' s

performance or as full performance of or compliance with the indemnification

provisions of this Contract. 

Section 12. 

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, 

then the building must be maintained as a shelter for or provide supportive

services to homeless individuals for not less than ten ( 10) years nor more than

fifteen ( 15) years according to a written determination delivered to Organization by

the City, and such determination shall state when the applicable period of time

shall commence and terminate in accordance with 24 CFR Part 578. 81. 

B. Organization certifies that the building for which the grant
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funds will be used for supportive services, assessment and /or homeless

prevention services shall be maintained as a shelter or provider of programs for

homeless individuals during the term of this Contract. 

C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds. 

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review. 

E. Organization shall provide reports as required by the City and' 

HUD and as required in this Contract and applicable laws and regulations. 

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 11. G below, Organization shall not: 

1) Represent that it is, or may be deemed to be, a

religious or denominational institution or organization or an organization

operated for religious purposes that is supervised or controlled by or in

connection with a religious or denominational institution or organization. 

2) In connection with costs of services hereunder, engage

in the following conduct: 

a) discriminate against any employee or applicant

for employment on the basis of religion; 

b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will

not limit such services or give preference to persons on the basis of

religion; 
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c) provide religious instruction or counseling, 

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of

services or the use of facilities and furnishings; 

3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or

in which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations. 

G. Organizations that are religious or faith -based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith -based organization. 

1) Organization . may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract. 

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of.the HUD funded programs or services. 

2) A religious or faith -based organization will retain its

independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and

expression of its religious beliefs, provided that it does not use direct HUD

funds to support any inherently religious activities, such as worship, 

religious instruction, or proselytization. 

A religious or faith -based organization may use space in their

facilities to provide HUD funded services, without removing religious art, 
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icons, scriptures, or other religious symbols. 

A religious or faith -based organization retains its authority

over its internal governance, and it may retain religious terms in its

organization' s name, select its board members on a religious basis, and

include religious references in its organization' s mission statements and

other governing documents. 

3) A religious or faith -based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief. 

4) HUD funds may not be used for the acquisition, 

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities. 

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is

used for both eligible and inherently religious activities, HUD funds may not

exceed the cost of those portions of the acquisition, construction, or

rehabilitation that are attributable to eligible activities in accordance with the

cost accounting requirements applicable to HUD funds herein. Sanctuaries, 

chapels, or other rooms that a HUD funded religious congregation uses as

its principal place of worship, however, are ineligible for HUD funded

improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to

government -wide regulations governing real property dispositions. 

H. Organization shall provide homeless individuals and /or

families with assistance in obtaining: 

1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for

achieving independent living; and

2) Other Federal, State, and local private assistance

available for such individuals, including mainstream resources. 

I. Organization certifies that it will comply with all documents, 

policies, procedures, rules, regulations and codes identified in Sections 2 and 11

of this Contract and such other requirements as from time to time may be

promulgated by HUD. 

J. Organization shall execute a Certification Regarding

Debarment in the form shown on Attachment "H ". 

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment " I ". 

Section 13. Organization certifies that it has established a Drug -Free

Awareness Program in compliance with Government Code Section 8355, that it has

given a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation, 

possession or use of a controlled substance is prohibited and action will be taken for

I violation. 

Section 14. The City shall facilitate the submission of all reports required

by HUD based on information submitted by Organization to the City. The City shall act

as the primary contact for Organization to HUD for services provided under this Contract. 

The City shall facilitate directly to HUD the submission of any information related to all

financial and programmatic matters in this Contract, including but not limited to

reimbursements of grant funds, requests for changes to Organization' s budget, requests

for changes to Organization' s application for grant funds and requests for changes to

Organization' s Technical Submission. 

Section 15. All notices given hereunder this Contract shall be in writing
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and personally delivered or deposited in the U. S. Postal Service, certified mail, return

receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn: 

Homeless Services Officer, and to Organization at the address first stated above. Notice

shall be deemed given on the date personal delivery is made or the date shown on the

return receipt, whichever is earlier. Notice of change of address shall be given in the

I same manner as stated for other notices. 

Section 16. The City Manager or his /her designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

his /her designee in connection with this Contract shall be final. 

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety ( 90) days prior notice of termination to the City, 

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five ( 5) days prior notice to Organization. If either

party terminates this Contract, all funds held by Organization under this Contract which

have not been spent on the date of termination shall be returned to the City. 

Section 18, This Contract, including all exhibits and attachments hereto, 

constitutes the entire understanding of the parties and supersedes all other agreements, 

oral or written, with respect to the subject matter herein. 

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this

Contract. 

Section 20. The acceptance of any service or payment of any money by

the City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract. 

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles. 

Section 22. In the event of any conflict or ambiguity between this Contract
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and one or more attachments, the provisions of this Contract shall govern. 

IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above. 

2014

2014

By_ 
Name

Title

Organization" 

CITY OF LONG BEACH, a municipal

corporation
slstant City Man

By, 4 >` a. %, -- r-ypr( 1TrD PUBS

City Manager To SE=CTION 301
THE CITY GFIAH

City" 

This Contract is approved as to form on ) 2014, 
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CHARLES PA IN, City Attorney

By
Deputy
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City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work

Agency: Interval House Program name: 
DV Shelter

HUD Grant: CA06291.19D061306 CLI3 Contract: PENDING

Program Objective: Interval House operates the Domestic Violence Shelter program located in the

City of Long Beach, which offers a total of 36 beds of confidential shelter and comprehensive
supportive services for victims of domestic violence and their children ( 18 beds funded by the Long
Beach CoC). Interval House' s program will serve 6 households. Interval House accepts victims without

children and with children of all ages, including male teenagers, which allows homeless victimized
families to receive the care they critically need without separation. The Interval House model maximizes
client success by providing an intensive, comprehensive continuum of services to address individual
barriers to safety and self- sufficiency. Interval House works hand -in -hand with clients to develop a
holistic, strength- based, comprehensive case management plan designed to address variables that can

be barriers to a client functioning and independence, and to help them build the skills they need to
become and remain safely housed and self - sufficient, Goals are designed in partnership with the client
are clearly specified and documented in behavioral and measurable terms. 

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in the Long Beach CoC Centralized and Coordinated Assessment System
through the Multi- Service Center which coordinates intake, assessment, and provision of referral

services. The agency will fill vacancies within 7 working days. 

Outcomes /Performance Measures

Universe # Target # Target % 

Persons exiting to permanent housing
1 ( subsidized or unsubsidized) during the 20 16 80% 

operating year, 

Persons age 18 and older who increased their

2 total income ( from all sources) as of the end 6 4 67% 

of the operating year or program exit. 

The % of persons (adults and children) who

3
exited the transitional housing program during 20 17 85% 
the operating year with a stay of 365 days ( 1- 
year) or less. 

Note: Universe number reflects project participant chart PIT
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CITY OF LONG BEACH

2013 Continuum of Care (CoC) Program

Project Budget for Interval House Project Name: Domestic Violence Shelter

HUD Contract # CA0629U9D061306 City Contract # PENDING

Operational Period from 05101/ 2014 to 06/30/2015 14 months

ITEM ALLOCATION BUDGET JUSTIFICATION

LEASED UNITS / STRUCTURE

1. Leased Structure 83,300
For payment of leasing costs for Domestic Violence Shelter program ( transitional housing
facility). 

ISUPPORTIVE SERVICES

For payment of salaries + benefits. Provides case management services, assessment, 

1. CM - Case Manager - 2.0 FTE 100, 347 development of individualized service plans, follow -up, information, and referral to clients. 
Reviews assign cases and accompanies clients to courts or social service providers. 

2. LS - Life Skills Advocate - 0. 40 FTE 25,087 Not eligible for reimbursement - $25,087 ( applicant match only). 

ITOTAL SUPPORTIVE SERVICES 1 125,434 Total Program Budget for Supportive Services

ITOTAL Supportive Services (Activities Request) 100,347 Total Supportive Services (Activities Request) Available for Reimbursement 80 %. 

Administration ( 3 %) 5,429 For administration of grant (3 %= $5,429; City of Long Beach 4 %= $7,239). 

AGENCY MATCH ( CASH or IN -KIND) 26,444
Subrecipients required match (Cash or In -Kind) except Leasing. Total Activities plus
A minus Leasing x 25 %. 

TOTAL CITY OF LONG BEACH CONTRACT 189,076
Leased Units /Structure, Total Supportive Services,; Total Operations; HMIS,, and
Administration. 

ATTACHMENT --- - -- -- - - - - -- 
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

Docket No. FR- 5476 - 1- 011

RIN 2606 -AC20

Homeless Emergency Assistance and
Rapid Transition to Housing: - 
Continuum of Care Program

AGENCY: Office of the Assistant

Secretary for Community Planning and
Development, HUD. 

ACTION: Interim rule, 

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to

Housing Act of 2009 (HEARTH Act), 
enacted into law on May 20, 2009, 
consolidates three of the separate

homeless assistance programs

administered by HUD under the
McKinney -Vento Homeless Assistance
Act Into a single grant program, and

revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum

of Care planning process, a longstanding
part of HUD' s application process to

assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes, 

This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the

Continuum of Care program are the

following: the Supportive Housing
program, the Shelter Plus Care program, 
and the Moderate Rohabilitation /Single

Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and, 
through the establishment of such

regulations, the funding made available
for the Continuum of Care program in

the statute appropriating Fiscal Year
FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and

avoid any disruption in current
Continuum of Care activities, 

DATES: Effective Date; August 30, 2012. 
Comment Due Date, October 1, 2012. 

ADDRESSES: Interested persons are

invited to submit comments regarding
this rule to the Regulations Division, 
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of

Housing and Urban Development, 
Washington, DC 20410 -0500. 
Communications must refer to the above

docket number and title. There are two

methods for submitting public
comments, All submissions must refer
to the above docket number and title. 

1, Submission of Comments by Mail. 
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of

Housing and Urban Development, 451
7th Street SW., Room 10276, 
Washington, DC 20410 -0500. 

2, Electronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations,gov, HUD strongly
encourages commenters to submit

comments electronically. Electronic
submission of comments allows the

commenter maximum time to prepare

and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted

electronically through the
wwtv.regulations,gov Web site can be

viewed by other commenters and
interested members of the public, 
Commenters should follow the
instructions provided on that site to

submit comments electronically, 

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above, Again, all submissions must refer to
the docket number and title of the rule. 

No Facsimile Comments, Facsimile
FAX) comments are not acceptable, 

Public Inspection ofPublic
Comments, All properly submitted
comments and communications

submitted to HUD will be available for

public inspection and copying between
8 a,m, and 5 p.m, weekdays at the above
address, Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public

comments must be scheduled by calling
the Regulations Division at 202 - 708- 
3055 ( this is not a toll -free number), 

Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800 - 877 - 8339. Copies
of all comments submitted are available

for inspection and downloading at
www. regu1 ation s.gov, 

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of

Community Planning and Development, 
Department of Housing and Urban
Development, 451 7tb Street SW„ 
Washington, DC 20410 -7000; telephone
number 202 - 708 -4300 (this is not a toll - 

free number). Hearing- and speech - 
impaired persons may access this
number through TTY by calling the

ATTACHMENT ......C;'........, 

PAGE 1.... OF ... .. PAGES

Federal Relay Service at 800 - 877 -8339
this is a toll -free number), 

SUPPLEMENTARY INFORMATION: 

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized

by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of

the HEARTH Act directs HUD to
establish regulations for this program. 
See 42 U.S. C. 11301.) The purpose of

the Continuum of Care program is to
promote communitywide commitment

to the goal of ending homelessness; 
provide funding for efforts by nonprofit
providers, and State and local

governments to quickly rehouse
homoless individuals and families while

minimizing the trauma and dislocation
caused to homeless individuals, 

families, and communities by
homelessness; promote access to and
effective utilization of mainstream

programs by homeless individuals and
families; and optimize self- sufficiency
among individuals and families
experiencing homelessness, 

The HEARTH Act streamlines HUD' s

homeless grant programs by
consolidating the Supportive Housing, 
Shelter Plus Care, and Single Room

Occupancy grant programs into one
grant program; The Continuum of Care
program, Local continuums of care, 

which are community -based homeless
assistance program planning networks, 
will apply for Continuum of Care grants, 
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process, 
the HEARTH Act intended to increase

the efficiency and effectiveness of
coordinated, community -based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD will implement the

Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants. 

Summary ofMajor Provisions
The major provisions of this

rulemaking relate to how to establish
and operate a Continuum of Care, how

to apply for funds under the program, 
and how to use the funds for projects

approved by HUD, These provisions are
summarized below. 

1, General Provisions (Subpart A): 
The Continuum of Care program

Includes transitional housing, 
permanent supportive housing for
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disabled persons, permanent housing, 
supportive services, and Homeless

Management Information Systems
HMIS). To implement the program, 

HUD had to define several key terms, In
particular, HUI) distinguishes between
Continuum of Care," " applicant," and

collaborative applicant." A

Continuum of Care" is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless

or formerly homeless. A Continuum of
Care then designates certain
applicants" as the entities responsible

for carrying out the projects that the
Continuum has' identified through its

planning responsibilities. A
Continuums of Care" also designates

one particular applicant to be a
collaborative applicant." The

collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents. 

2. Establishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program, 

representatives from relevant
organizations within a geographic area

must establish a Continuum of Care. 
The three major duties of a Continuum

of Care are to: ( 1) Operate the
Continuum of Care, ( 2) designate an
HMIS for the Continuum of Care, and

3) plan for the Continuum of Care. HUD
has delineated certain operational

requirements of each Continuum to help
measure a Continuum' s overall

performance at reducing homelessness, 
in addition to tracking of performance
on a project -by- project basis. In
addition, each Continuum is responsible

for establishing and operating a
contralized or coordinated assessment

system that will provide a
comprehensive assessment of the needs

of individuals and families for housing
and services. HUD has also defined the

minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums

are also responsible for preparing and
overseeing an application for funds. 
Continuums will have to establish the

funding priorities for its geographic area
when submitting an application. 

3. Application and Grant Award
Process (Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum' s Preliminary Pro Rata Need
PPRN) amount; renewal demand; any
additional increases in amounts for

leasing, rental assistance, and operating
costs based on Fair Market Rents, 

planning and Unified Funding Agency . 
cost funds, and amounts available for
bonus dollars. HUD has established

selection criteria for determining which
applications will receive funding under
the Continuum of Care program. 
Recipients awarded Continuum of Care

funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual

performance report. For those

applicants not awarded funding, the
process also provides an appeals

process. 

4. Program Components and Eligible
Costs (Subpart D): Continuum of Care

funds may be used for projects under
five program components: Permanent

housing, transitional housing, 
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies

how the following activities are
considered eligible costs under the

Continuum of Care program: Continuum

of Care planning activities, Unified
Funding Agency costs, acquisition, 
rehabilitation, new construction, 

leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs, 

and indirect costs. 

5. High - Performing Communities
Subpart E): HUD will annually, subject

to the availability of appropriate data, 
select those Continuums of Care that
best meet application requirements to be

designated a high - performing
community (HPC), An HPC may use
grant funds to provide housing
relocation and stabilization services, 

and short - and /or medium -term rental

assistance to individuals and families at

risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness. 

6. Program Requirements (Subpart F): 
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the

Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible

funding costs, except leasing, must be
matched with no less than 25 percent

cash or in -ki.nd match by the
Continuum. Other program
requirements of recipients include: 

Abiding by housing quality standards

ATTACHMENT...'. C
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and suitable dwelling size, assessing
supportive services on an ongoing basis, 
initiating and completing approved
activities and projects within certain

timelines, and providing a formal
process for termination of assistance to
participants who violate program

requirements or conditions of

occupancy. 
7. Grant Administration (Subpart G): 

To effectively administer the grants, 
HUD will provide technical assistance

to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum of Care funds. 

After having been selected for funding, 
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the

program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment

procedure. As appropriate, HUD has
also established sanctions to strengthen

its enforcement procedures. 

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of

eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than

430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD' s Annual
Homelessness Assessment Report to
Congress, there were approximately 1. 59
million homeless persons who entered

emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under

the McKinney -Vento Act as amended by
the HEARTH Act (i. e., Shelter Plus Care, 

Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review

procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident

that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end

result of preventing and ending
homelessness. 

The Consolidated and Further

Continuing Appropriations Act, 2012
Pub, L, 112 -55) appropriated
1, 593, 000, 000 for the Continuum of

Care and Rural Housing Stability
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Assistance programs, Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations. 
I, Background — HEARTH Act

On May 20, 2009, the President
signed into law " An Act to Prevent
Mortgage Foreclosures and Enhance

Mortgage Credit Availability," which
became Public Law 111 - 22. This law

implements a variety of measures
directed toward keeping individuals
and families from losing their homes, 
Division B of this law is the HEARTH
Act, which consolidates and amends
throe separate homeless assistance

programs carried out under title IV of
the McKinney - Vento Homeless
Assistance Act (42 U.S. C, 11371 et seq,) 
McKinney - Vento Act) into a single

grant program that is designed to

improve administrative efficiency and
enhance response coordination and

effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the

Continuum of Care planning process, 
the coordinated response to addressing
the needs of the homeless, which was

established administratively by HUD in
1995, The single Continuum of Care

program established by the HEARTH
Act consolidates the following
programs; The Supportive Housing
program, the Shelter Plus Care program, 

and the Moderate Rehabilitation /Single

Room Occupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to

broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium -term rental

assistance and services to rapidly
rehouse homeless people, The HEARTH

Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program, 

The HEARTH Act not only codified inHUD commenced the process to
law the planning system known asimplement the HEARTH Act with
Continuum of Care, but consolidated the

rulemaking that focused on the
definition of " homeless," HUD three existing competitive homeless
published a proposed rule, entitled

assistance grant programs ( Supportive

Defining Homeless" on April 20, 2010 Housing, Shelter Plus Care, and Single

75 FR 20541), which was followed by Room Occupancy) into the single grant
a final rule that was published on program known as the Continuum of

December 5, 2011 ( 76 FR 75994), The Care program, The consolidation of the

Defining Homeless rule clarified and three existing homeless assistance
elaborated upon the new McKinney- programs into the Continuum of Care

Vento Act definitions for " homeless" grant program and the codification in

and " homeless individual with a law of the Continuum of Care planning
disability," In addition, the Defining process are intended to increase the

Homeless rule included recordkeeping efficiency and effectiveness of the
requirements related to the " homeless" coordination of the provision of housing
definition, On December 5, 2011, HUD and services to address the needs of the

also published an interim rule for the homeless, The regulations established

Emergency Solutions Grants program by this rule are directed to carrying out, 
76 FR 75954), This interim rule this congressional intent, 
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established the program requirements

for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan

regulations. On December 9, 2011, HUD

continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled " Homeless

Management Information Systems
Requirements" ( 76 FR 76917), which
provides for uniform technical

requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the

confidentiality of the information in the
database, Today' s publication of the
interim rule for the Continuum of Care
program continues HUD' s
implementation of the HEARTH Act. 

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care

planning process, including
requirements applicable to the

establishment of a Continuum of Care, 
Prior to the amendment of the

McKinney - Vento Act by the HEARTH
Act, HUD' s competitively awarded
homeless assistance grant funds were
awarded to organizations that

participate in local homeless assistance

program planning networks referred to
as a Continuum of Care, a system

administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of

homelessness through a coordinated

community -based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the

understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs — physical, economic, and social, 

II, Overview of Interim Rule

As amended by the HEARTH Act, 
Subpart C of the McKinney - Vento
Homeless Assistance Act establishes the
Continuum of Care program, The

purpose of the program Is to promote
communitywide commitment to the

goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local

governments to quickly rehouse
homeless individuals and families while

minimizing the trauma and dislocation
caused to homeless individuals, 

families, and communities by
homelessness; promote access to and
effective utilization of mainstream

programs by homeless individuals and
families; and optimize self - sufficiency
among individuals and families
experiencing homelessness, 

This interim rule establishes the

Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program. 

Additionally, in order to meet the
purpose of the HEARTH Act, 
established in section 1002(b), and the

goals of "Opening Doors; Federal
Strategic Plan to Prevent and End
Homelessness," the Continuum of Care
must be involved in the coordination of

other funding streams and resources — 
federal, local, or private —of targeted
homeless programs and other

mainstream resources, In many
communities, the Continuum of Care is

the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness ( both would
be acceptable forms of coordination
under this interim rule), As noted
earlier, HUD published on December 9, 
2011, a proposed rule to establish HMIS

regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not

new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow

HUD' s existing HMIS instructions and
guidance, 

The following provides an overview
of the proposed rule. 

General Provisions (Subpart A) 

Purpose and scope, The Continuum of

Care program is designed to promote

community -wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
including unaccompanied youth) and

families while minimizing trauma and
dislocation to those persons; promote

access to, and effective utilization of, 

mainstream programs; and optimize

self- sufficiency among individuals and



Federal Register/ Vol. 77, No. 147/ Tuesday, July 31, 2012/ Rules and Regulations 45425

families experiencing homelessness, 
The program is composed of transitional

housing, permanent supportive housing
for disabled persons, permanent

housing, supportive services, and HMIS, 
Definitions, The interim rule adopts

the definitions of " developmental

disability," " homeless," " homeless
individual," and " homeless person

established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule, The

December 5, 2011, final rule was

preceded by an April 20, 2010, 
proposed rule, which sought public

comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule, This interim rule adopts the

definition of " at risk of homelessness" 
established by the December 5, 2011, 
the Emergency Solutions Grants
program interim rule, The interim rule
sought public comment on this

definition, and additional public

comment is not being sought through
this rule. 

HUD received valuable public
comment on the definition of

chronically homeless," through the
public comment process on the

Emergency Solutions Grants program
interim rule, Based on public comment, 
this rule for the Continuum of Care

program is not adopting the full
definition of " chronically homeless" 
that was included in the conforming
amendments to the Consolidated Plan

that were published as a part of the

Emergency Solutions Grants program
rule, Commenters raised concerns with

the meaning of the phrase " where each
homeless occasion was at least 15
days," The concerns raised about this
phrase, used for the first time in a

definition of "chronically homeless," 
has caused HUD to reconsider

proceeding to apply a definition that
Includes this phrase, without further

consideration and opportunity for
comment, In this rule, HUD therefore

amends the definition of " chronically
homeless" in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the

definition to one with which service

providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations, 

and HUD solicits comment on these
definitions. 

Applicant is defined to mean en

entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
applicant" and " collaborative

applicant." HUD distinguishes between

the applicant(s) designated to apply for
and carry out projects (the " applicant ") 
and the collaborative applicant

designated to apply for a grant on behalf
of the Continuum of Care ( the
collaborative applicant "), Please see

below for more information on the
definition of a collaborative applicant, 

which is the only entity that may apply
for and receive Continuum of Care

planning funds, 
Centralized or coordinated

assessment system is defined to mean a
centralized or coordinated process

designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or

cooidinated assessment system covers

the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised, 
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum' s
centralized or coordinated assessment

system. 

Collaborative applicant is defined to
mean an eligible applicant that has been

designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the

applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a

grant to carry out the planning activities
on behalf of the Continuum of Care. The

interim rule simplifies the statutory
language in order to make the

Continuum of Care planning process
clear, 

HUD highlights that its definition of
collaborative applicant does not track

the statutory definition, which is found
in section 401 of the McKinney -Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for In this rule, However, HUD
uses the term Continuum of Care to refer

to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the

exception of applying to HUD for grant
funds, The clarification is necessary in
this rule because Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual

agreements with legal entities only, 
Continuum of Care and Continuum

are defined to mean the group that is
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organized to carry out the
responsibilities required under this part

and that is composed of representatives

of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations, 
governments, businesses, advocates, 

public housing agencies, school
districts, social service providers, 
mental health agencies, hospitals, 

universities, affordable housing
developers, law enforcement, 
organizations that serve homeless and

formerly homeless veterans, and
homeless and formerly homeless
persons. Those organizations consist of

the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Care did not have a

university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation

from a university within the
Continuum, 

These organizations carry out the
responsibilities and duties established

under Subpart B of this interim rule, 
The Continuum of Care, as noted above, 

carries out the statutory duties and
responsibilities of a collaborative

applicant. HUD established the, 
Continuum of Care in 1995, Local

granteeq and stakeholders are familiar
with the Continuum of Care as the

coordinating body for homeless services
and homelessness prevention activities
across the geographic area, 

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative

applicant to be carried out under the
name Continuum of Care, 

High performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high - 
performing community by HUD, Section
424 of the McKinney -Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative

applicants represent high - performing
communities, Consistent with HUD' s
substitution of the term " Continuum of
Care" for " collaborative applicant," the

definition of "high- performing
community" in this.intorim rule
provides for designation of Continuums
of Care that represent geographic areas

designated as high - performing
communities. The standards for

becoming a high - performing community
can be found in § 578, 05 of this interim
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rule and will be discussed later in this
preamble, 

Private nonprofit organization is

based on the statutory definition for
private nonprofit organization." The

term " private nonprofit organization" is

defined in section 424 of the McKinney - 
Vento Act as follows: " The term ' private
nonprofit organization' means an

organization: '( A) No part of the not
earnings of which inures to the benefit

of any member, founder, contributor, or
individual; (B) that has a voluntary
board; ( C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements

established by the Secretary; and ( D) 
that practices nondiscrimination in the
provision of assistance, "' In HUD' s

regulatory definition of " private
nonprofit organization," HUD clarifies

that the organization' s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make

certain that accounting -systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of "private nonprofit

organization," HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified

Funding Agency, a term that is also
defined in section 424 of the McKinney - 
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles, 

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney - Vento Act, but does not track
the statutory language, HUD' s. regulatory
definition of "permanent housing" 
states: " The term' pormanont housing' 
means community -based housing
without a designated length of stay, and
includes both permanent supportive

housing and rapid re- housing." 
Additionally, in the regulatory
definition of " permanent housing," 
HUD clarifies that to be permanent

housing, " the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is

terminable only for cause. The lease
must be renewable for terms that are a

minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is

renewable and terminable only for
cause, assists program participants in

obtaining stability in housing, even
when the rental assistance is temporary, 
These requirements are consistent with

Section 8 requirements. 

Specific request for comment. HUD

specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent

housing. 
Project is consistent with the statutory

definition of "project" in section 401 of

the McKinney - Vento Act, but does not
track the statutory language. Section 401
defines " project" as, with respect to
activities carried out under subtitle C, 
eligible activities described in section
423( x), undertaken pursuant to a

specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD' s definition

of "project" in this interim rule, the
eligible activities described in section

423( a) of the McKinney - Vento Act have
been identified, In the regulatory text, 
HUD has clarified that it is a group of
one or more of these eligible costs that

are identified as. a project in an
application to HUD for Continuum of
Caro funds, 

Recipient is defined to mean an
applicant that signs a grant agreement

with HUD. HUD' s definition of
recipient" is consistent with the

statutory definition of "recipient," but
does not track the statutory language. 
Section 424 of the McKinney - Vento Act
defines " recipient" as " an eligible entity
who —(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(1) serves as a project
sponsor for the projects; or (ii) awards

the funds to project sponsors to carry
out the projects," All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the

sections of the rule dealing with what a
recipient can do with grant funds. 

Safe haven is based on the definition

of safe haven in the McKinney - Vento
Act prior to amendment by the
BE, ART14 Act. Although no longer used
In statute, HUD' s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations. 
The term " safe haven" is used for

purposes of determining whether a
person is chronically homeless. The
housing must serve hard -to -roach
homeless persons with severe mental
illness who came from the streets and

have been unwilling or unable to
participate in supportive services, In

addition, the housing must provide
24 -hour residence for eligible persons
for an unspecified period, have an

overnight capacity limited to 25 or
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fewer persons, and provide low- demand
services and referrals for the residents, 

Subrecipient is defined to mean a
private nonprofit organization, State or

local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
subrecipient" is consistent with the

definition of "project sponsor" found in

section 401 of the McKinney - Vento Act, 
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the

relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation, 

Transitional housing is based on the
definition of " transitional housing" in
section 401 of the McKinney - Vento Act, 
as follows: " The term ' transitional

housing' means housing, the purpose of
which is to facilitate the movement of

individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period

as the Secretary determines necessary," 
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney - Vento
Act' s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program, The

regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or

occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended, 

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the

capacity to carry out the duties
delegated to a UFA in this rule, which

Is approved by HUD and to which HUD
awards a grant. HUD' s regulatory
definition of UFA departs slightly from
the statutory definition, The statutory
definition refers to the collaborative
applicant, The differences between the

statutory definition and HUD's
regulatory definition reflect HUD' s
substitution of Continuum of Care for
collaborative applicant, 

Establishing and Operating the
Continuum of Care ( Subpart B) 

In general, The statutory authority for
the Continuum of Care program is

section 422 of the McKinney - Vento Act, 
As stated under section 1002 of the
HEARTH Act, one of the main purposes

of the HEARTH Act is to codify the
Continuum of Care planning process. 
Consequently, under this interim rule, 
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HUD focuses on the rules and
responsibilities of those involved in the

Continuum of Care planning process
and describes how applications and
grant funds will be processed, 

As discussed earlier in the proomblo, 
HUD' s interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the

McKinney-Vento Act to be designated to
the Continuum of Care, with the

exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements, 

but is the appropriate body for
establishing and implementing
decisions that affect the entire

geographic area covered by the
Continuum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to

planning and prioritizing need
otherwise designated by statute to the

collaborative applicant), while the

authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement, All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f) 

of the McKinney -Vento Act, 
Subpart B of the interim rule

identifies how Continuums of Care are
established, as well as the required

duties and functions of the Continuum
of Care. 

Establishing the Continuum of Care. 
In order to be eligible for funds under
the Continuum of Care program, 
representatives from relevant
organizations within a geographic area

must establish a Continuum of Care, As
discussed earlier in this preamble, this

body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faitb -based
organizations, governments, businesses, 

advocates, public housing agencies, 
school districts, social service providers, 
mental health agencies, hospitals, 

universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and

homeless and formerly homeless
individuals, Where those organizations
are located within the geographic area

served by the Continuum of Care, HUD
expects a representative of the

organization to be a part of the
Continuum of Care. 

Specific request for comment. HUD

specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geogra hic area, 

and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this

section, No board member may
participate or influence discussions or

decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents. 

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public

comment prior to implementing them as
requirements. HUD proposes that all

boards must have a chair or co- chairs; 
be composed of an uneven number, 

serving staggered terms; include
members from the public and private
sectors; and include a member from at

least one Emergency Solutions Grants
program (ESG) recipient' s agency
located within the Continuum' s

geographic area. HUD is requesting
comment on all of these proposed

requirements; however, HUD

specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
Include an ESG recipient as part of its

membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered

when implementing this requirement, . 
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, In communities where
ESG recipients and /or Continuums do
not feel this requirement is feasible, 
HUD asks commenters to provide

suggestions for how ESG recipients can
be involved in the Continuum at one of

the core decision- making levels. 
Responsibilities of the Continuum of

Care, The interim rule establishes three
major duties for which the Continuum
of Care is responsible; To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care, 

This section of the interim rule
establishes requirements within these

three major duties. 

Operating the Continuum of Care. The
interim rule provides that the

Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective

management of the Continuum of Care
process and ensure that the process is
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inclusive and fair, HUD has established
eight duties required of the Continuum

necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum

standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the

McKinney -Vento Act require HUD to
measure the Continuum of Care' s

performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to

measuring performance project -by- 
project as was done prior to the
enactment of the HEARTH Act, This
Continuum of Care performance

approach results in cooperation and

coordination among providers, Second, 
because Continuums of Care will have

grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible

Continuum of Care planning costs, HUD
is requiring more formal decision - 
making and operating standards for the
Continuum of Care. This requirement

ensures that the Continuums have

appropriate funding to support planning
costs. 

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment

system that provides an initial, 
comprehensive assessment of the needs

of individuals and families for housing
and services. As detailed in the

Emergency Solutions Grants program
Interim rule published on December 5, 
2011, through the administration of the

Rapid Re- Housing for Families
Demonstration program and the

Homelessness Prevention and Rapid Re- 

Housing program, as well as best
practices identified in communities, 
HUD has learned that centralized or
coordinated assessment systems are _ 

important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems

help communities systematically assess
the needs of program participants and

effectively match each individual or
family with the most appropriate
resources available to address that

individual or family's particular needs. 
Therefore, HUD has required, through

this interim rule, each Continuum of

Care to develop and implement a
centralized or coordinated assessment

system for its geographic area. Such a

system must be designed locally in
response to local needs and conditions. 
For example, rural areas will have

significantly different systems than
urban ones, While the common thread ' 
between typical models is the use of a
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common assessment tool, the form, 

detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated

assessment systems include; A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline

system that screens and directly
connects callers to appropriate homeless

housing /service providers in the area; a
no wrong door" approach in which a

homeless family or individual can show

Zat any homeless service provider in
geographic area but is assessed using

the same tool and methodology so. that
referrals are consistently completed
across the Continuum of Care; a

specialized team of case workers that

provides assessment services to

providers within the Continuum of
Caro; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas, 

HUD intends to develop technical
assistance materials on a range of

centralized and coordinated assessment

types, including those most appropriate
for rural areas. 

HUD recognizes that imposing a
requirement for a centralized or

coordinated assessment system may
have certain costs and risks, Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence, 
dating violence, sexual assault, and
stalking, In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is

considering whether victim service
providers should be exempt from

participating in a local centralized or
coordinated assessment process, or

whether victim service providers should

have the option to participate or not, 
Specific request for comment. HUD

specifically seeks comment from
Continuum of Care - funded victim
service providers on this question. As
set forth in this interim rule, each

Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of

individuals and families who are

fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non - victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of

individuals or families who are fleeing, 
or attempting to flee, domestic violence, 
dating violence, sexual assault, or
stalking; a separate " track" within the
assessment framework that Is

specifically designed for domestic

violence victims; or the location of
victim.service providers with

centralized assessment toams, 

HUD invites suggestions for ensuring
that the requirements it imposes

regarding centralized or coordinated
as systems will best help
communities use their resources

effectively and best meet the needs of all
families and individuals who need

assistance. Questions that HUD asks
commenters to specifically address are; 
What barriers to accessing housing/ 
services might a centralized or

coordinated intake system pose to

victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be

implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate

access to housing and services without
increasing the burden on those victims? 
For communities that already have
centralized or coordinated assessment

systems in place, are victims of

domestic violence and /or domestic
violence service providers integrated
into that system? Under either scenario

they are integrated into an assessment
process or they are not integrated into
it), bow does your community ensure. 
the safety and confidentiality of this
population, as well as access to

homeless housing and services? What
HUD - sponsored training would be
helpful to assist communities in

completing the initial assessment of
victims of domestic violence in a safe
and confidential manner? 

In addition to comments addressing
the needs of victims of domestic

violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a

centralized or coordinated assessment

system, particularly from those in
communities that have already
implemented one of these systems who

can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment

system may create for victims of
domestic violence, dating violence, 
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of

whether they are seeking services
through a victim service provider or

nonvictim service provider, 

Another duty set forth in this part, is
the requirement to establish and

consistently follow written standards
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when administering assistance under
this part. These requirements, 
established in consultation with

recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to

coordinate service delivery across the
geographic area and assist Continuums

of Care and their recipients in

evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 578. 7( a)( 9) of this interim
rule. 

Designating and operating an HMIS, 
The Continuum of Care is responsible

for designating an HMIS and an eligible
applicant to manage the HMIS, 

consistent with the requirements, which

will be codified in 24 CFR part 580. 

This duty is listed under section
402( f)(2) of the McKinney -Vento Act. In
addition, the Continuum is responsible

for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients

and subrecipients in the HMIS. 

Continuum of Care planning, The
Continuum is responsible for

coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the

geographic area. The interim rule
defines the minimum requirements for
this systematic approach under

578, 7( c)( 1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing, 
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness, 
coordination and integration of other

funding streams, including the
Emergency Solutions Grants program . 
and mainstream resources, is integral to

carrying out the Continuum of Care
System, 

HUD has determined that since the
Continuum of Care will be the larger

planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres, 

not only to the requirements being
established by this interim rule, but to
the requirements and directions of the

most recently issued notice of funding
availability (NOFA). 

While these planning duties are not
explicitly provided in section 402(f) of
the Act, HUD has included them to

facilitate and clarify the Continuum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well- 
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coordinated and clear planning process, 
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill. 

Other planning duties for Continuums
established in this section of the interim

rule are planning for and conducting at
least a biennial- point -in -time count of
homeless persons within the geographic

area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic

area, providing information necessary to
complete the Consolidated Plan(s) 
within the geographic area, and

consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for

allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients, 

Preparing an application for funds, A
major function of the Continuum of Care

is preparing and overseeing an
application for funds under this part. 
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is

responsible for designing, operating, 
and following a collaborative process for
the development of applications, as well

as approving the submission of
applications, in response to a NOFA

published by HUD, 
The Continuum must also establish

priorities for funding projects within the
geographic area and determine the

number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care

might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an

application for funding to HUD on its
behalf. If the Continuum of Care is an
eligible applicant, the Continuum of

Care may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the

collaborative applicant, That applicant
will collect and combine the required

application information from all of the
other eligible applicants and for all
projects within the geographic area that

the Continuum has designated, If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and

combine the required application

information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be

the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for

projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in

578, 23( c), and is required to monitor
and sanction subreciplents in
compliance with § 578, 107. 

Whether the Continuum of Care
submits the application or designates an
eligible applicant to submit the

application for funding, the Continuum
of Care retains all of its duties. 

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must. select the

collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule - establishes
the criteria HUD will use when

determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the

capacity to manage the grant and carry
out the duties in 578, 11( b), and are
described below, 

The duties of the UFA established in
578, 11 are consistent with the duties

set forth in section 402( g) of the Act, 
Even if the Continuum designates a
UFA to submit the application for

funding, the Continuum of Care retains
all of its duties. 

Remedial actions, Section 402( c) of

the McKinney -Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such

as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic

area, or permitting other eligible entities
to apply directly for grants, Section
578, 13 of this interim rule addresses the

remedial actions that may be taken, 

Overview of the Application and Grant
Award Process (Subpart C) 

Eligible applicants, Under this interim
rule, eligible applicants consist of

nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant

must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part, The Continuum' s designation must
state whether the Continuum is

designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant, A Continuum of

Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative
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applicant, For -profit entities are not

eligible to apply for grants or to be
subrecipients of grant funds. 

Section 401( 10) of the McKinney - 
Vento Act identifies that collaborative

applicants may be legal entities; and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as

an entity, HUD has not included a
consortium in the list of eligible

applicants. As noted earlier in this
preamble, a Continuum of Care is

defined to mean a group that is
composed of representatives of

organizations across the entire

geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one

metropolitan city or county into the
geographic area that the Continuum
represents. In essence,. the Continuum of

Care acts as a consortium, and it is
therefore HUD' s position that the
inclusion of consortiums in the interim
rule would be redundant, 

Determining the Continuum's
maximum award amount, The total
amount for which a Continuum of Care

is eligible to apply and be awarded is
determined through a four -step process, 
including the following factors; A
Continuum' s PPRN amount; renewal

demand; any additional increases in
amounts for leasing, rental assistance, 
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars, 

Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care' s PPRN
amount, as authorized under section

427(b)( 2)( B) of the McKinney -Vento Act, 
This amount is the sum of the PPRN

amounts for each metropolitan city, 
urban county, non -urban county, and
insular area claimed by the Continuum_ 
of Care as part of its geographic area, 

excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program, 
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas Is based
upon the " need formula" under

579.17( a)( 2) and ( 3). Under the

McKinney -Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under § 579.17( a)( 2) and
3) satisfies this requirement, and HUD

specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior to the publication of the

NOFA on its Web site. 
To establish the amount on which the

need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a

bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD

will use the following process to
establish an area' s.PPRN. First, 2
percent of the total funds available shal

be allocated among the four insular
areas ( American Samoa, Guam, the

Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received

in the previous fiscal year under sectio

106 of the Housing and Community
Development Act of 1974. Second, 75

percent of the remaining funds made
available shall be allocated to

metropolitan cities and urban counties

that have been funded under the

Emergency Solutions Grants program
formerly known as the Emergency

Shelter Grants program) every year sine
2004: Third, the remaining funds made
available shall be allocated to

Community Development Block Grant
CDBG) metropolitan cities and urban

counties that have not been funded

under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico. 

Recognizing that in some federal
fiscal years, the amount available for th

formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has, included a

method for distributing the reduction o
funds proportionally across all
Continuums of Care in § 578. 17( a)( 4) of
this interim rule. HUD will publish the

total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum -wide

and Continuums will have the authority
to determine how to administer the cut
to projects across the Continuum. 

Specific request for comment. HUD

specifically requests comment on the
method established in § 578. 17( a)( 4) to

reduce the total amount required to
renew all projects eligible for renewal i

that one year, for at least one year, for

each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year, 

The second step in determining a
Continuum' s maximum award amount

is establishing a Continuum of Care' s
renewal demand." The Continuum' s

renewal demand is the sum of the
annual renewal amounts of all projects

eligible within the Continuum of Care' s
geographic area to apply for renewal in
that federal fiscal year' s competition

before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area. 

Third, HUD will determine the
Continuum of Care' s Final Pro Rate

Need ( FPRN), which is the higher of; 
1) PPRN, or (2) renewal demand for the

Continuum of Care, The FPRN
establishes the base for the maximum

1 award amount for the Continuum of
Care. 

Fourth, HUD will determine the
maximum award amount. The

maximum award amount for the
Continuum of Care is the FPRN amount

n plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to

leasing, operating, and rental assistance
line items based on changes to FMR; 

and the availability of any bonus
funding during the competition. 

Application process. Each fiscal year, 
HUD will issue a NOFA, All

e applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to HUD in accordance with

the requirements of the NOFA and
contain such information as the NOFA

specifies. Applications may request up
to the maximum award amount for
Continuums of Care. 

An applicant that is a State or a unit

of general local government must have

e a HUD - approved, consolidated plan in
accordance with HUD' s Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification

that the application for funding is
f consistent with the HUD - approved

consolidated plan(s) in the project' s

jurisdiction (s). Applicants that are not
States or units of general local
government must submit a certification

that the application for funding is
consistent with the jurisdiction' s HUD- 

approved consolidated plan, The. 

s certification must be made by the unit
of general local government or the State, 
In accordance with HUD's regulations in
24 CFR part 91, subpart F. The required

certification must be submitted by the
funding application submission

n deadline announced in the NOFA. 
An applicant may provide assistance

under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the

Housing and Urban Development
Reform Act of 1989 ( 42 U,S. C, 3545). In
this interim rule, HUD clarifies that the

applicant must submit information in its

application on other sources of funding
the applicant has received, or

reasonably expects to receive, for a
proposed pro act or activities. 

Awarding nds. HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section

427 of the McKinney -Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards. 

Grant agreements. A recipient of a

conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions

Include establishing site control, 
providing proof of match, complying
with environmental review under

578. 31, and documenting financial
feasibility within the deadlines under

578. 21(a)( 3). HUD has included in the
interim rule the deadlines for conditions

that may be extended and the reasons
for which HUD will consider an
extension. 

The interim rule requires that site

control be established by each recipient
receiving funds for acquisition, 
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not

receiving new construction, acquisition, 
or rehabilitation funding, as stated
under section 426(a) of the McKinney-' 
Vento Act, not 9 months as stated under

section 422( d) of the McKinney -Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to

establish site control is based on

previous program policy, and the longer
time frame takes into consideration the

reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant

awards, as provided under section

422( d) of the McKinney -Vento Act. 
The interim rule requires that HUD

perform an environmental review for

each property as required under HUD' s
environmental regulations in 24 -CFR

part 50. All recipients of Continuum of

Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner' s

contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and

the recipient has received HUD

approval of the property agreements. 
Executing grant agreements. If a

Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum

designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient

for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs, 
if any. These two grant agreements will
cover the entire geographic area, and a

default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care

planning costs and UFA costs, if any, 
Similarly, these two grant agreements
will cover the entire geographic area

and a default by the recipient under one
of those agreements will also constitute
a default under the other. 

HUD requires the recipient to enter
into the agreement described in

578. 23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in

accordance with the McKinney -Veto Act
and the requirements under this part, In
addition, the recipient must monitor

and report the progress of the projects
to the Continuum of Care and to HUD. 
The recipient must ensure that

Individuals and families experiencing
homelessness are involved in the
operation of the project, maintain

confidentiality of program participants, 
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment

system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service

provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system

provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD' s minimum requirements. 
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care, 

Renewals. The interim rule provides

that HUD may fund, through the
Continuum of Care program, all projects

that were previously eligible under the
McKinney - Vento Act prior to the
enactment of the HEARTH Act. These

projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial

funding period even if those projects

would not be eligible under the
Continuum of Care program, For
projects that would no longer be eligible
under the Continuum of Care program

e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn. 

HUD may renew projects that were
submitted on time and in such manner

as required by HUD, but did not have
a total score that would allow the

project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides, 
based on the language in section 421( e) 
of the McKinney - Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of

the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate. 

Annual Performance Report. The
Interim rule also provides that HUD

may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance

with the requirements of the grant and
this part. Section 578, 103( e) of the
Continuum of Care program regulations

further clarifies that recipients receiving
grant funds for acquisition, 
rehabilitation, or new construction are

expected to submit APRs for 15 years

from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient' s submission of the APR helps
HUD review whether the recipient is

carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This

requirement allows HUD to ensure that
recipients submit APRs on grant

agreements that have expired as a

condition of receiving approval for a' 
new grant agreement for the renewal
project, 

Appeals, The interim rule provides
certain appeal options for applicants

that were not awarded funding, 
Under section 422( g) of the

McKinney - Vento Act; if more than one
collaborative applicant submits an

application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act. 
Consistent with HUD' s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose

application(s) has the highest total score
and that no projects from the lower

scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded), To appeal HUD' s decision to

fund the competing Continuum of Care, 
the applicant(s) from the lower- scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD' s announcement of award, 

If an applicant has had a certification

of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the

appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision. 

Section 422( h) of the McKinney - Vento
Act provides the authority for a solo
applicant to submit an application to

HUD and be awarded a grant by HUD
If it meets the criteria under section 427
of the McKinney - Vento Act. The interim
rule clarifies that a solo applicant must

submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal

process for organizations that attempted
to participate in the Continuum of

Care' s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum' s process. An

organization may submit a solo
application to HUD and appeal the
Continuum' s decision not to include it
in the Continuum' s application. if HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a

reasonable manner, then HUD may
award the grant to that solo applicant

and may direct the Continuum to take
remedial steps to ensure reasonable

participation in the future, HUD may
also reduce the award to the
Continuum's applicant(s), 

Section 422(h)((1) of the McKinney - 
Vento Act requires that " HUD establish

a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application." 

The interim rule sets an appeal process. 

for denied or decreased funding under
578. 35( c), Applicants that are denied

funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD' s announcement of

the award, HUD will notify applicant of
Its decision on the appeal within 60
days of the date of HUD' s receipt of the
written appeal, 

Program Components and Eligible Costs
Subpart D) 

Program components, The interim
rule provides that Continuum of Care

funds may be used for projects under
five program components: Permanent

housing, transitional housing, 
supportive services only, HMIS, and, in
some cases, homelessness prevention, 
Administrative costs are eligible under

all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the

Emergency Solutions Grants program, 
This will ease the administrative burden
on recipients of both programs and will

ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction

between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for

assistance provided under the rapid

rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below, 

The interim rule sets forth the costs
eligible for each program component in

678. 37( a). The eligible costs for

contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components, 

Consistent with the definition of

permanent housing in section 401 of the
McKinney -Vento Act and § 578, 3 of this
interim rule, the permanent housing
component is community -based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that

Continuum of Care funds may be spent
on two types of permanent housing: 
Permanent supportive housing for
persons with disabilities (PSH) and

rapid rehousing that provides temporary
assistance ( i.e., rental assistance and /or
supportive services) to program

participants in a unit that the program
participant retains after the assistance

ends. 

Although the McKinney -Vento Act
authorizes permanentbousing without
supportive services, the interim rule . 
does not, Based on its experience with

the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for

some initial period after exiting
homelessness. HUD has imposed the

requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program

participants (except where prohibited

by the Violence Against Women Act
VAWA) and the Family Violence

Prevention and Services Act (FVPSA)) 
and allows for a full range of supportive

services to be provided for up to 6
months after the rental assistance stops, 

Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low, 
income individuals and families, 

With respect to rapid rehousing, the
Interim rule provides that funds under

this part may be used to provide
supportive services and short -term

and /or medium -term rental assistance, 

While the time frames under which a

program participant may receive short- 
term, or medium -term rental assistance

set forth in this part match the time

frames set forth in the Emergency
Solutions Grants program, the

supportive services available to program

participants receiving rapid rehousing
assistance under the Continuum of Care

program are not limited to housing
relocation and stabilization services as

they are in the Emergency Solutions
Grants program, Program participants

receiving rapid rehousing under this
part may receive any of the supportive
services set forth in § 578. 53 during
their participation in the program. The
Continuum of Care, however, does have

the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with

those set forth in the Emergency
Solutions Grants program. 

Specific request for comment, While
HUD' s experience with the Supportive

Housing and Shelter Plus Care programs
is the basis for HUD' s determination to
require case management for some. 

Initial period after exiting homelessness, 
HUD specifically welcomes comment on
other experiences with monthly case
management, 

The interim rule provides that the
HMIS component is for funds that arc

used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
Is operated, and HMIS costs related to

establishing, operating, and customizing
a Continuum of Care' s HMIS, 

As set forth in Section 424(c) of the

McKinney -Veto Act, Continuum of Care
funds may be used only for the

E
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homelessness prevention component by
recipients in Continuums of Care that

have been designated HPCs by HUD. 
Eligible activities are housing relocation
and stabilization services, and short- 

and/ or medium -term rental assistance, 

as set forth in 24 CFR 576. 103, 

necessary to prevent an individual or
family from becoming homeless, 

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under

678, 38( b) and ( c). HUD will allow no
more than 3 percent of the FPRN, or a

maximum amount to be established by
the NOFA, to be used for certain costs, 

These costs must be related to designing
a collaborative process for an

application to HUD, evaluating the
outcomes of funded projects under the

Continuum of Care and Emergency
Solutions Grants programs, and

participating in the consolidated plan( s) 
for the geographic area(s). Under section

423 of the McKinney -Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made

available to pay for administrative costs
related to Continuum of Care planning, 

HUD is defining " of the total funds
made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the corract balance, as
it is the higher of PPRN or renewal

demand. This will help Continuums of
Care ( CoC) balance: ( 1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
which would be the PPRN), and ( 2) 

being able to monitor and evaluate
actual projects in operation ( and plan
for renewal demand), The
administrative funds related to CoC

planning made available will be added
to a CoC' s FPRN to establish the CoCs
maximum award amount. 

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in § 578, 41( b) and (c), Similar to

the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the

FPRN, or a maximum amount to be

established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount

made available for CoC planning costs. 
UFA costs include costs associated with

ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records

maintained in accordance with

generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project

carried out by a subrecipient funded by
a grant received through the Continuum
of Care program, The funds made
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available to UFAs related to establishi
fiscal controls will be added to a CoC' s
FPRN to establish the CoC maximum
award amount. 

Leasing. Under this interim rule, gran
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide

housing or supportive services. The
interim rule further clarifies that leasin
means that the lease is between the
recipient of funds and the landlord. 
HUD recognizes that some grantees

receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance

requirements established in § 578. 51; 
therefore, since the Continuum of Care

program authorizes both leasing and
rental assistance, the rule provides for

an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance, 

so long as the rental assistance meets
the requirements in § 578, 51, The rule

provides that a recipient of a grant
awarded under the McKinney -Vento
Act, prior to enactment of the HEART

Act, must apply for leasing if the lease
is between the recipient and the

landlord, notwithstanding that the gran
was awarded prior to the HEARTH Act

amendments to the McKinney -Vento
Act. 

The interim rule provides that leasin

funds may not be used to lease units or
structures owned by the recipient, 
subrecipient, their parent

organization(s), any other related
organization( s), or organizations that or

members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions ere based on HUD' s

experience in administering the
Homelessness Prevention and Rapid Re

Housing Program (HPRP), 
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent
of no more than 30 percent of their

income. Income must be calculated in
accordance with HUD' s regulations in
24 CFR 5, 609 and 24 CFR 5. 611(a). 
However, the interim rule clarifies that

projects may not charge program fees, 
Rental assistance, Under this interim

rule, rental assistance is an eligible cost

for permanent and transitional housing, 
and this rule clarifies that the rental

assistance may be short -term, up to 3
months of rent; medium -term, for 3 to

24 months of rent; and long -term, for
longer than 24 months of rent, This

ng section provides that rental assistance
may include tenant- based, project - 
based, or sponsor -based rental
assistance. This section also provides

t that project -based rental assistance may
include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families. 
Given that the availability of affordable

g rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short -term, 
medium -term, and long -term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program Is not
inefficient use of program funds, but

rather effective use of funding for an
activity that lowers the number of
homeless persons, 

As noted in the above discussion of

rental housing available for funding
under the Continuum of Care program, 
one eligible form of rental assistance is
tenant - based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum

H of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the

t Continuum's geographic boundaries. If
program participants move outside of

the Continuum, the Continuum may pay
moving costs, security deposits, and the

g first month of rent for another unit; 
however, the Continuum would have to
organize assistance with the relevant

Continuum of Care for the program
participant if rental assistance is to

e continue, The program participant may
be transferred to a rental assistance

program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller

area if this is necessary to coordinate
service delivery. 

Under this interim rule, the only
exception to the limitation for retention
of tenant -based rental assistance is for
program participants who are victims of

domestic violence, dating violence, 
sexual assault, or stalking. Under the
definition of "tenant- based" in the

McKinney -Vento Act (section 401( 28) of
the McKinney -Vento Act), these
participants must have complied with
all other obligations of the program and

reasonably believe that he or she is
imminently threatened by barm from
further violence if he or she remains in

the assisted dwelling unit, 
In the Interim rule, HUD has clarified

that the imminent threat of harm must

be from further domestic violence, 

dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or
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family member of the perpetrator of the
violence. HUD requires that the program

participant provide appropriate

documentation of the original incident

of domestic violence, dating violence, 
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Examples of appropriate
documentation of the original Incident

of domestic violence, dating violence, 
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental

health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court, 
or law enforcement records. 
Documentation of reasonable belief of

further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker, 

legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance, a

current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The

housing or service provider may also
consider other documentation such as
emails, voicematls, text messages, social
media posts, and other communication. 

Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household. 

This provision is specific to victims of

domestic violence, dating violence, 
sexual assault, and stalking who are
receiving tenant -based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule, 

including tenant -based rental assistance, 
within the Continuum of Care

geographic area, or smaller geographic

area required by the provider to
coordinate service delivery, Moving
program participants outside of the

geographic area where providers can

coordinate service- delivory is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefore, moves outside of the

geographic area where the provider can

effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide

an exception and to address the
challenges that are associated with such
a move. 

Based on HUD' s experience in

administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit. 
For vacated units, the interim rule

provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was

vacated, unless the unit is occupied by
another eligible person. A person

staying in an institution for less than 90
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to exceed

one month' s rent, to pay for any damage
to housing due to the action of the
program participant, one -time, per

program participant, per unit, This

assistance can be provided only at the
time the program participant exits the

housing unit, 
Supportive services, Grant funds may

be used to pay eligible costs of
supportive services for the special needs

of program participants, All eligible
costs are eligible to the same extent for
program participants who are

unaccompanied homeless youth; 

persons living with Human
Immunodeficiency Virus (HIV)/ 
Acquired Immune Deficiency Syndrome
AIDS) (HIV /AIDS); and victims of

domestic violence, dating violence, 
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost

of providing supportive services. 
Eligible costs consist of assistance with

moving costs, case management, child
care, education services, employment

assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance

abuse treatment services, transportation, 

and utility deposits. 
The definition of "supportive

services" in section 401( 27) of the

McKinnay-Vento Act includes the
provision of mental health services, 

trauma counseling, and victim services. 
HUD has determined that victim
services are eligible as supportive

services, and are included as eligible

program costs in this interim rule, 
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence, 
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

services funding category, Rather than
create a new eligible line item In the
project budget, HUD has determined
that these costs can be included in the

funding categories already established. 
Indirect costs, Indirect costs are

allowed as part of eligible program

costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
OMB) Circulars A -87 and A -122, as

applicable. OMB Circular A- 87 and the

regulations at 2 CFR part 225 pertain to
Cost Principles for State, Local, and

Indian Tribal Governments." OMB
Circular A -122 and the regulations

codified at 24 CFR part 230 pertain to
Cost Principles for Non - Profit

Organizations." 
Other costs, In addition to the eligible

costs described in this preamble, the

regulation addresses the following other
eligible costs; acquisition, rehabilitation, 

now construction, operating costs, 
HMIS, project administrative costs, and
relocation costs, 

High - Performing Communities (Subpart
E) 

Section 424 of the McKinney -Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted

by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as

HUD determines necessary under
578, 17( b), Applications will be posted

on the HUD Web site (www,hud.gov) for
public comments. In addition to HUD' s
review of the applications, interested
members of the public will be able to

provide comment to HUD regarding the
applications, 

Requirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the

standards for qualifying as a HPC are
met, An applicant must submit a report

showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs, 

Standards, In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable. date that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable date from
a Continuum' s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other

format prescribed by HUD. 
Continuums must use the HMIS to

demonstrate the following measures; ( 1) 
That the mean length of homelessness
must be less than 20 days for the
Continuum' s geographic area, or the
Continuum' s mean length of episodes

for individuals and families in similar

circumstances was reduced by at least
10 percent from the preceding year; (2) 
that less than 5 percent of individuals
and families that leave homelessness

become homeless again any time within
the next 2 years, or the percentage of

individuals and families in similar
circumstances who became homeless

again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
3) for Continuums of Care that served

homeless, families with youth defined as
homeless under other federal statutes, 
that 95 percent of those families did not
become homeless again within a 2 -year

period following termination of
assistance and that 85 percent of those

families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance, 

The McKinney -Vento Act requires
that HUD set forth standards for

preventing homelessness among the
subset of those at the highest risk of

becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes, 
the third measure above, one of which

includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent. 

HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD' s position that HPCs

should be addressing the needs of those
homeless individuals within their

communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with

578. 71. 

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424( d)( 4) of the Act, The statute requires

each homeless individual or family who
sought homeless assistance to be

included in the data system used by that
community, HUD has defined this as
bed - coverage and service - volume
coverage rates of at least 80 percent, The
documentation that each homeless

individual or family who sought
homeless assistance be included in the

HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self - reporting, 

Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed - coverage rates and service - volume

coverage rates as a proxy for measuring
the rate of inclusion of persons who are

present for services or housing in the
HMIS, This is a measurable standard, 
and HUD defines' the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums. 

Continuums must use reliable data
from other sources and presented in a
narrative form or other format

prescribed by HUD to measure two
standards; Community action and
renewing HPC status. Section 424( d)(4) 
of the McKinney -Vento Act establishes
another standard for I-IPCs, which is

community action," This statutory
section provides that communities that
compose the geographic area must have

actively encouraged homeless
individuals and families to participate

in housing and services available in the
geographic area and included each

homeless individual or family who
sought homeless assistance services In

the data system used by that community
for determining compliance, HUD has
defined " communities that compose the
geographic area" to mean the entire
geographic area of the Continuum, This

definition will also provide consistency
of measurement since most of HUD' s
measurements are across the entire

Continuum of Care geographic area, 

HUD has further defined " actively
encourage" within this standard as a

comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, " each

homeless individual or family who
sought homeless assistance services in

the data system used by that
community," will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble, 
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums, 

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under

578. 71 must demonstrate that these

activities were effective at reducing the
number of persons who became

homeless in that community, to be
renewed as a HPC. 

Selection, HUD will select up to 10
Continuums of Care each your that best
meet the application requirements and

the standards set forth in § 578, 65. 
Consistent with section 424 of the

McKinney -Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year. 

Eligible activities, Recipients and
subrecipients in Continuums that have

been designated an UPC may use grant
funds to provide housing relocation and
stabilization services and short- and /or

medium -term rental assistance to
individuals and families at risk of
homelessness as set for in the

Emergency Solutions Grants program, 
All eligible activities discussed in this

section must be effective at stabilizing
individuals and families in their current

housing, or quickly moving such
individuals and families to other

permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the

written standards established by the
Continuum of Care in § 578. 7( a)( 9)( v), 
and the, recordkeeping requirements set
for the Emergency Solutions Grants
program rule, 

Program Requirements (Subpart F) 

All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the

NOFA issued annually by HUD. 
Matching, The HEARTH Act allows

for a new, simplified match

requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in -kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the

Continuum may provide the match on a
Continuum -wide basis, 

For in -kind match, the
governmentwide grant requirements of

HUD' s regulations in 24 CFR 84.23 ( for
private nonprofit organizations) and

85. 24 ( for governments) apply, The
regulations in 24 CFR parts 84 and 85
establish uniform administrative

requirements for HUD grants, The

requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit

organizations, The requirements of 24

CFR part 86 apply to the recipient and
subrecipients that are units of general

purpose local government, The match
requirement in 24 CFR 84,23 and in 24
CFR 85. 24 applies to administration

funds, as well as Continuum of Care
planning costs and UFA' s financial
management costs, All match must be
spent on eligible activities as required

under subpart D of this interim rule, 
except that recipients and subrecipients
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in HPCs may use match on eligible
activities described under § 578. 71. 

General operations. Recipients of

grant funds must provide housing or
services that comply with all a plicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction, In addition, this interim
rule clarifies that recipients must abide

by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an

ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as

required under section 426(g) of the
McKinney -Vento Act, 

Specific request for comment, With

respect to housing quality standards, 
HUD includes in this rule the

longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to

providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit

meets housing quality standards. This
requirement is designed to ensure that
program participants are placed In

housing that is suitable for living, 
Additionally, these requirements are
consistent with HUD' s physical

inspection requirements in its other
mainstream rental assistance programs. 

Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to

Inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant Is

decent, safe, and sanitary. 
Under Section 578. 75, General

Operations, subsection ( h), entitled
Supportive Service Agreements," 

states that recipients and subrecipients

may require program participants to
take part in supportive services so long
as they are not disability- related
services, provided through the project as
a condition of continued participation

in the program. Examples of disability - 
related services include, but are not
limited to, mental health services, 
outpatient health services, and
provision of medication, which are

provided to a person with a disability to
address a condition caused by the
disability

provision further states that if
the purpose of the project is to provide

substance abuse treatment services, 

recipients and subrecipients may
require program participants to take part

in such services as a condition of
continued participation in the program. 
For example, if a Continuum of Care

recipient operates a transitional housing
program with substance abuse treatment



45436 Federal Register/ Vol, 77, No, 147/ Tuesday, July 31, 2012/ Rules and Regulations

services, the recipient may require
program participants to participate in

those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a

recipient may not require a person who
Is an alcoholic, for example, to sign a
supportive service agreement at initial

occupancy stating that he or she will
participate in substance abuse treatment

services as a condition of occupancy, 
All program participants must, however, 
meet all terms and conditions of

tenancy, including lease requirements. 
If, as a result of a person' s behavior
stemming from substance use, a person
violates the terms of the lease, a

recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy, 

Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for

more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the

qualifying member' s death, 
incarceration, or institutionalization, 

Displacement, relocation, and
acquisition, All recipients must ensure

that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted

under this part. This section of the

Interim rule is substantially revised
from the previous programs to increase

clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds, 

Timeliness standards. Recipients

must initiate approved activities and

projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities

within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD Is

providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act, HUD may reduce a
grant term to a term of one year if
Implementation delays reduce the

amount of funds that can be used during
the original grant term. 

Limitation on use offunds, Recipients
of funds provided under this part must

abide by any limitations that apply to
the use of such funds, such as use of

funds for explicitly religious activities. 
The limitation on use of funds also

addresses limitation on uses where

religious activities may be concerned. It
Is HUD' s position that faith -basod
organizations are able to compete for

HUD funds and participate in HUD

programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations

solely because of their religious
character or affiliation, or, alternatively, 
the absence of religious character or

affiliation, HUD' s general principles

regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5, 109, Program - 

specific requirements governing faith - 
based activities are codified in the
regulations for the individual HUD
programs, (See, for example, 24 CFR
674, 300( c), 24 CFR 582, 115(c), and 24

CFR 583, 150( b),) 
HUD' s equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for

Faith -Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16, 
2002 ( 67 FR 77141). Executive Order
13279 set forth principles and

polleymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based

and community organizations. 
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental

Principles and Policymaking Criteria for
Partnerships With Faith -Based and
Other Neighborhood Organizations), 

Issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22, 

2010 (75 FR 71319), 
Executive Order 13569 expands on

the equal participation principles

provided in Executive Order 13279 to

strengthen the capacity of faith -based
and other neighborhood organizations to

deliver services effectively and ensure
the equal treatment of program

beneficiaries. Executive Order 13559

reiterates a key principle underlying
participation of faith -based

organizations in federally funded
activities and that Is that faith -based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal

financial assistance without impairing
their independence, autonomy, 
expression outside the programs in

question, or religious character, 

With respect to program beneficiaries, 
the Executive Order states that

organizations, in providing services
supported In whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief, 
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice, The Executive Order
directs that organizations that engage in

explicitly religious activities (including
activities that involve overt religious

content such as worship, religious
instruction, or prosolytization) must
perform such activities and offer such

services outside of programs that are
supported with direct federal financial

assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in

any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported

with such federal financial assistance, 

For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term " explicitly religious" in
lieu of "Inherently religious." The
Executive Order further directs that if a

beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an

organization that provides services

under the program, that organization

shall, within a reasonable time after the

date of the objection, refer the

beneficiary to an alternative provider, 
Executive Order 13559 provides for

the establishment of an Interagency
Working Group on Faith -Based and
Other Neighborhood Partnerships

Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on

uniform implementation following
receipt of the Working Group' s report, 
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance

for agencies to adopt.' 
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD' s existing faith -based
regulations, to ensure consistency with
faith -based regulations of other federal
agencies, However, HUD has revised its

regulatory provisions governing faith - 
based activities to incorporate the
principles of Executive Order 13559

pertaining to equal treatment of program
beneficiaries and to adopt terminology, 
such as " explicitly religious" and " overt

I The report is available at; http:ll
inviv,wbllehouse,gov /sites /default /files /uploads/ , 
fina lfaithbosedworkinggroupreportpdf, 
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religious content," that offers greater

clarity to the limitations placed on faith - 
based organizations when using federal
funds for their supportive services, 

Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers. 
Executive Order 13559 provides that if

a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an

organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider, 
While HUD will benefit from OMB
guidance on other provisions of the

Executive Order, specifically those
which the Working Group Is charged to
provide recommendations, the

referral" provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may, 
following receipt of public comment
and further consideration of this issue, 
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For

now, HUD is requiring that any
objections and any referrals be
documented in accordance with the

recordkeeping provisions of § 578, 013, 
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in a single structure or

housing unit, As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or

housing unit. 
Termination of assistance. The

Interim rule provides that a recipient
may terminate assistance to a
participant who violates program

requirements or conditions of

occupancy. The recipient must provide
a formal process that recognizes the duo
process of law, Recipients may resume
assistance to a participant whose
assistance has been terminated. 

Recipients that are providing
permanent supportive housing for hard - 
to -house populations of homeless
persons must exercise judgment and
examine all circumstances in

determining whether termination is
appropriate, Under this interim rule, 

HUD has determined that a participant' s
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program. 

Fair Housing and Equal Opportunity
requirements. The Continuum of Care, 
as well as its members and

subreciplents, are required to comply
with applicable civil rights laws, 

Section 578, 93, addressing
nondiscrimination and equal

opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant

funds, Section 578, 93( x) states that the
nondiscrimination and equal

opportunity requirements set forth in 24
CFR 5. 105(x) apply. This includes, but
is not limited to, the Fair Housing Act, 
Title VI of the Civil Rights Act of 1964, 
Section 504 of the Rehabilitation Act of
1973 ( Section 504), and title 11 of the
Americans with Disabilities Act. 

Section 578, 93( b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or

permanent housing, As part of these
requirements, recipients must also

administer programs and activities

receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This " integration
mandate" requires that HUD - funded
programs or activities enable

Individuals with disabilities to interact
with nondisabled persons to the fullest

extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient' s proposals to provide

integrated housing to individuals with
disabilities, 

There are certain situations in which

a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
Instances where recipients or

subrecipients may limit admission or
provide a preference to certain

subpopulations of homeless persons and
families who need the specialized

services provided in the housing. For
example, § 578, 93( b)( 2) states that the

housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e,g., homeless veterans
with families must be admitted, 

Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of

institutionalization, so long as
admission is not denied based on any
membership in a protected class. 

Section 578. 93( b)( 3) states that

housing may be limited to families with
children, 
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Section 578, 93( b)( 1) states that, in

consideration of personal privacy, 

housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms

or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the

configuration of the housing make it
appropriate for the housing to be limited
to one sex. 

Further, §§ 578,93(b)( 4) and (5) clearly
outline instances when sex offenders or

violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons. 

HUD' s Section 504 regulations permit

housing funded under a particular
program to be reserved for persons with

a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section

578,93(b)( 6) states that if the housing is
assisted with funds under a federal

program that is limited by federal
statute or.executive order to a specific

subpopulation, the housing may be
limited to that subpopulation. 

Section 578.93(b)( 7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of

homeless individuals and families based
on the service package offered in the

project. To help recipients better , 
understand these requirements, the

following paragraphs provide a detailed
explanation of the regulatory provision, 
along with a few examples, 

Section 578.93( b)( 7) states that

recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in

the housing, The regulation contains the
following examples; Substance abuse
addiction treatment, domestic violence

services, or a high - intensity package
designed to meet the needs of hard -to- 
reach homeless persons, However, 

578. 93( b)( 7) further states that while

the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a

disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance

on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the

Continuum of Care project as opposed

to a person' s category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario

may change the analysis. 
One clarifying example is as follows. 

A private, nonprofit organization or a

local government applies for and
receives a new grant under this part to

provide project -based rental assistance

and services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient

or subrecipiont may establish a
preference for individuals who are

chronically homeless. When filling an
opening in the housing, the recipient or
subreciplent may target chronically
homeless individuals or families, but if
there are no such individuals or families

either on a waiting list or applying for
entrance to the program, the recipient or

subrecipiont cannot deny occupancy to
Individuals or families who apply for
entrance into the program and who may
benefit from the services provided: 

When filling a vacancy in the housing, 
the recipient or subrecipient, if
presented with two otherwise eligible

persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual. 

By comparison, § 578. 93(b)(6) 
addresses situations where Continuum

of Care funds are combined with HUD

funding for housing that may be
restricted to a specific disability. For
example, If Continuum of Care funds for
a specific project are combined with

construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS

program, the program may limit
eligibility for the project to persons with
HIV /AIDS and their families. An

individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV /AIDS. 

In another example, a private, 
nonprofit organization applies for and
receives Continuum of Care funds from

a local governmental entity to
rehabilitate a five -unit building, and
provides services' including assistance
with daily living and mental health
services. While the nonprofit

organization intends to target and

advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe

psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied. 

Section 578. 93( e) incorporates the

preventing involuntary family
separation" requirement set forth in

Section 404 of the McKinney -Veto Act

into this interim rule. This provision

clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18, 
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages

Continuums of Care to use their
centralized or coordinated assessment

systems to find appropriate shelter or

housing for families with male children
under the age of 18. 

Specific request for comment. HUD

specifically seeks comments from
Continuum of Care - funded recipients on
this requirement. HUD invites

comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement. 
In addition to comments about the
difficulties, HUD invites communities

that have already implemented this
requirement locally to describe their
methods for use in HUD' s technical

assistance materials and for posting on
the HUD Homeless Resource Exchange. 

Other standards. In addition to the

program requirements described in this
preamble, the interim rule sets forth

other program requirements by which
all recipients of grant funds must abide. 
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws, 
conflicts of interest standards, and

standards for identifying uses of
program income. 

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under

578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD' s Lead -Based Paint
regulations, and audit requirements. 

The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds. 

Administration (Subpart G) 

Technical assistance. The purpose of

technical assistance under the

Continuum of Care program is to

increase the effectiveness with which
Continuums of Care, eligible applicants, 
recipients, subrecipients, and UFAs
Implement and administer their

Continuum of Care planning process. 
Technical assistance will also improve

the capacity to prepare applications, 
and prevent the separation of families in

projects funded under the Emergency
Solutions Grants, Continuum of Care, 

and Rural Housing Stability Assistance
programs. Under this interim rule, 
technical assistance means the transfer
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of skills and knowledge to entities that

may need, but do not possess, such
skills and knowledge. The assistance

may include written information, such
as papers, manuals, guides, and

brochures; person -to- person exchanges; 

and training and related costs. 
Therefore, as needed, HUD may

advertise and competitively select
providers to deliver technical

assistance. HUD may enter into
contracts, grants, or cooperative

agreements to implement the technical

assistance. HUD may also enter into
agreements with other federal agencies

when awarding technical assistance
funds. 

Recordkeeping requirements. Grant
recipients under the Supportive

Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations

through appropriate records. However, 

the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the

recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for

assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December

5, 2011, Defining Homeless final rule. 
Because these recordkeeping
requirements already went through a 60- 
day comment period, HUD is not
seeking further comment on these
requirements. Additionally, 
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of

homelessness" and these requirements
can be found in § 576. 500(c) of the

Emergency Solutions Grants program
interim rule published on December 5, 
2011; Because the documentation

requirements pertaining to " at risk of - 
homelessness" were already subject to a
60 -day public comment period, HUD is
not seeking additional comment on
these requirements. Further

requirements are modeled after the

recordkeeping requirements for the
HOME Investment Partnerships Program
24 CFR 92. 508) and other HUD

regulations. 

Included along with these changes are
new or expanded requirements

regarding confidentiality, rights of
access to records, record retention

periods, and reporting requirements. 
Most significantly, to protect the safety
and privacy of all program participants, 
the Continuum of Care rule broadens
the program' s confidentiality
requirements. The McKinney -Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under

this program. The interim rule requires
written procedures to ensure the

security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and /or receives Continuum of Care
assistance, 

Grant and project changes. The
interim rule provides that recipients of

grants may not make any significant
changes to use of grant funds without

prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides

separate standards for determining
when a grant amendment is required for

Continuums having only one recipient, 
including UFAs, and Continuums
having more than one recipient. 
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are

necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are

better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met, 

Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section, 

must be fully documented in the
recipient' s or subrecipient' s records, 

Sanctions, The interim rule

establishes sanctions based on existing
regulations and strengthens the

enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of

Continuum of Care funds, These
revisions draw from the requirements at
24 CFR 85, 43 and other HUD program
regulations, 

Close -out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients arenot
seeking renewal, Section 578, 109 of this
Interim rule specifies the actions that
must be taken after the closeout, 

including grantee submission of
financial, final performance, or other

reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD. 

The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other

reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid, 

III, Regulations for HUD Homeless

Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive

Housing program, the regulations for
these programs in 24 CFR parts 582, and

583, respectively, will remain in the
Code of Federal Regulations for the time

being. When no more, or very few, 
grants remain under these programs, 

HUD will remove the regulations in

these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to

govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations. 

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the

Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the

regulations pertaining to: (1) Family
Income and Family Payment; 
Occupancy Requirements for Section 8
and Public Housing, Other HUD - 
Assisted Housing Serving Persons with
Disabilities, and Section 8 Project -Based
Assistance, the regulations for which are

in 24 CFR part 5, subpart F, specifically, 
5. 601 (Purpose and Applicability), 

paragraphs (d) and (e) of this section; 

5. 603 ( Definitions), specifically the
definition of "Responsible Entity;" 

5. 617 ( Self - Sufficiency Incentives for
Persons with Disabilities — Disallowance
of Increase in Annual Income), 
paragraph (a) of this section; (2) 
Environmental Review Responsibilities

for.Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part

58, specifically § 58, 1 ( Purpose and
Applicability), paragraph (b)( 3) of this
section; and (3) the Consolidated

Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part

91, specifically, § 91. 2 ( Applicability), 
paragraph (b) of this section, 

V. Justification for Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment. 2 Notice and public

2The Administrative Procedure Act (5 U.S. C. 
Subchapter 11) ( APA), which governs federal
rulemaking, provides in section 553( x) that matters
Involving a military or foreign affairs function of the
United States or a matter relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public

comment procedure are " impracticable, 

unnecessary, or contrary to the public
interest," ( See 24 CFR 10. 1,) 

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program,3 Congress has provided

funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L, 112- 
55, approved November 18, 2011) ( FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants, 
appropriates not less than $1. 593 billion
for the Continuum of Care and Rural

Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in

funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD' s homeless assistance grants, 
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112- 
284) states in relevant part, as follows: 

The conferees express concern that
HUD continued to implement pre - 
HEARTH grant programs in FY 2011, 
due to a lack of regulations, The
conferees direct HUD to publish at least

interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal -year and to
implement the new grant programs as

soon as possible so that the updated
policies and practices in HEARTH can

begin to govern the delivery of homeless
assistance funding," ( See Conf, Rpt, at

page 319, Emphasis added.) Given this

congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an

interim rule, Having interim regulations
in place will allow HUD to move

forward in making FY 2012 funds
available to grantees, and avoid a

significant delay that would result from
issuance, first, of a proposed rule. As

management or personnel or to public property, 
loans, grants, benefits, or contracts are exempt from
the advance notice and public coment
requirem

m

ent of sections 553(6) and (o) of the APA. 
In its regulations in 24 CFR 10. 1, HUD has waived
the exemption for advance notice and public

comment for matters that relate to public property, 
loans, grants, benefits, or contracts, and has
committed to undertake notice and comment

rulemaking for these matters, 
3Although HUD' s regulation in 24 CFR 10, 1

provide that HUD will involve public participation
In its rulemaking, this regulation also provides that
notice and public procedure will be omitted if HUD
determines in a particular case or class of cases that
notice and public procedure are impracticable, 

unnecessary, or contrary to the public interest. 
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years. 
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided

funding for the Supportive Housing
program, the Shelter Plus Care program, 

and the Section 8 Moderate

Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive

programs into the statutorily established
Continuum of Care program, which was
established as a single grant program. 

Interim regulations will provide

certainty with respect to funding
requirements and eligible expenditures

for FY 2012, and the public comment
solicited through this interim rule will

help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule

and govern the funding years following
FY 2012, 

For the reasons stated above, HUD is

issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule. 

VI, Findings and Certifications

Regulatory Review— Executive Orders
12866 and 13563

Under Executive Order 12866

Regulatory Planning and Review), a
determination must be made whether a

regulatory action is significant and, 
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the

order, Executive Order 13563

Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are " outmoded, 

ineffective, insufficient, or excessively
burdensome, and to modify, streamline, 
expand, or repeal them In accordance
with what has been learned," Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with

regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and

maintain flexibility and freedom of
choice for the public. This rule was
determined to be a " significant

regulatory action," as defined in section
3( f) of Executive Order 12866 ( although

not an economically significant

regulatory action, as provided under
section 3( f)(1) of the Executive Order), 

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH

Act' s codification of HUD' s long- 
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant

programs (Supportive Housing, Shelter
Plus Caro, and Single Room Occupancy) 
into the single grant program known as
the Continuum of Care program. As

discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the

Continuum of Care Homeless Assistance
Grants Competition Program. However, 

the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each, of the three programs (see, for
example, HUD' s 2008 Continuum of

Care NOFA at 73 FR 398450, 

specifically page 39845). In
consolidating these three competitive
programs into a single grant program, 
the HEARTH Act achieves the

administrative efficiency that HUD
strived to achieve to the extent possible, 

through its administrative establishment

of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the

regulations build -in flexibility for
grantees, based on experience in

administering the Continuum of Care
program to date, Given the transition
from administrative operation of the

Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the

economy. 
The docket file is available for public

inspection in the Regulations Division, 

Office of the General Counsel, Room
10276, 451 7th Street SW„ Washington, 

DC 20410 -0500. Due to security
measures at the HUD Headquarters

building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202- 
708 -3055 ( this is not a toll -free
number). Individuals with speech or

hearing impairments may•access this
number via TTY by calling the Federal
Relay Service at 800 -877 -8339. 
Environmental Impact

A Finding of No Significant Impact
FONSI) with respect to the

environment has been made in
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accordance with HUD regulations at 24

CFR part 50, which implement section
102( 2)( C) of the National Environmental

Policy Act of 1969 (42 U.S. C. 
4332( 2)( C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a,m. 

and 5 p,m. weekdays in the Regulations
Division, Office of General Counsel, 

Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410 -0500, 

Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202- 
708 -3055 ( this is not a toll -free
number). Individuals with speech or

hearing impairments may access this
number via TTY by calling the Federal
Relay Service at•800 -877 - 8339. 

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 ( 2 U. S. C. 1531 -1538) ( UMRA) 
establishes requirements for federal
agencies to assess the effects of their

regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not

impose a federal mandate on any State, 
local, or tribal government, or on the

private sector, within the meaning of
UMRA, 

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S. C, 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking

requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial

number of small entities, This rule

solely addresses the allocation and use
of grant funds under the new

McKinney -Vento Act homeless
assistance programs, as consolidated

and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the

Supportive Housing program and the
Shelter Plus Care program are familiar. 

Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD' s solicitations to them

on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements

are burdensome, Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities. 

Notwithstanding HUD' s
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD

specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD' s objectives as
described in this preamble. 

Executive Order 13132, Federalism

Executive Order 13132 ( entitled

Federalism ") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments, nor

preempts State law within the meaning
of the Executive Order, 

Paperwork Reduction Act

The information collection
requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB) 
under the Paperwork Reduction Act of
1995 ( 44 U.S. C. 3501 - 3520). In

accordance with the Paperwork

Reduction Act, an agency may not
conduct or sponsor, and a person is not

required to respond to, a collection of
information, unless the collection

displays a currently valid OMB control
number. 

The burden of the information
collections in this interim rule is
estimated as follows: 

Information collection
Number of

respondents

Response

frequency
average) 

Total annual
responses

Burden hours
per response

Total annual
hours

578. 5( a) Establishing the Cop ........... ............................... 450 1 450 810 3, 600

578,6(b) Establishing the Board ......... ............................... 450 1 450 610 2, 250
678.7(a)( 1) Hold Coo Meetings ......... ............................... 450 2 900 4.o 3, 600
578.7(a)(2) invitation for New Members ... 1111 .................... 450 1 450 1, 0 450
578.7(a)(4) Appoint committees ......... ............................... 450 2 900 0.5 450
578.7(a)( 6) Governance charter ......... ............................... 450 1 450 7.0 3, 160
678.7(a)( 6) and ( 7) Monitor performance and evaluation 450 4 460 9.0 4,050
578,7(a)( 8) Centralized or coordinated assessment sys- 
tem..................................................... ............................... 450 1 450 8.0 3,600

578.7(a)( 9) Written standards ............ ............................... 450 1 450 5.0 2, 250
578.7(b) Designate HMIS ................... ............................... 450 1 450 10.0 4, 600
578.9 Application for funds .... ......:....... .................. ........... 450 1 460 180.0 81, 000

578. 11( c) Develop Coo plan .............. ............................... 450 1 450 9.0 4,060
578.2 o SatisfyingIn conditions .......... ............................... 8,000 1 8,000 4.0 32,000

578.21(
o) 
Executing grant agreements .. ............................... 8,000 1 8,000 1. 0 8,000

578.36(b) Appeal - solo ...................... ............................... 10 1 10 4.0 40

578.35(c) Appeal - denled or decreased funding ............. 15 1 15 1. 0 16
678.35(d) Appeal- competing CoC ... ............................... 10 1 10 5. 0 60
678.35(e) Appeal - Consolidated Plan certification ......... 1 5 1 5 2.0 10

578,49(a)- Leaeing exceptions .......... ............................... 5 1 5 1. 5 7.6
578,65 HPC Standards .................................... a................ 20 1 20 10.0 200
578.75(a)( 1) State and local requirements- appropriate
service provision ................................ ............................... 7, 000 1 7,000 0.5 3,500

578.75(a)( 1) State and local requirements - housing
codes ...... ............................. 20 1 20 3.0 60

578.75(b) Housing quality standards . ............................... 72,800 2 145,600 110 145,600

578.76(b) Suitable dwelling size ........ ............................... 72, 800 2 145,600 0.08 11, 648
578.75(c) Meals .................................. ............................... 70,720 1 70,720 0.5 35,360

578.75(e) Ongoing assessment of supportive services .... 8,000 1 8,000 1. 6 12,000

578.75(9 Residential supervision ....... ............................... 6,600 3 19,800 0.75 14,850

578.76(g) Participation of homeless Individuals ............... 11, 500 1 11, 600 1. 0 11, 600
578,75( h) Supportive service agreements ........................ 3,000 100 30,000 0.6 15,000

578.77(a) Signed leases/occupancy agreements ............. 104,000 2 208,000 110 208,000

678,77(b) Calculating occupancy charges ........................ 1, 840 200 368,000 0.75 276,000 • 

578.77(o) Calculating rent .................. ............................... 2,000 200 400,000 0.75 300,000
578.81( a) Use restriction ...... ............... ............................... 20 1 20 015 10
678.91( a) Termination of assistance .. ............................... 400 1 400 4. 00 1, 600
678.91( b) Due process for termination of assistance ....... 4,500 1 4, 500 3.0 13,600
578.95( d)- Conflict -of- Interest exceptions ........................ 10 1 to 3.0 3o

578, 103(a)( 3) Documenting homelessness ...................... 300,000 1 300,000 0.26 76,000

578. 103(a)( 4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.25 2,600
578. 103(a)(5) Documenting Imminent threat of harm ....... 200 1 200 0.5 100

578. 103( a)( 7) Documenting program participant records 350,000 6 2, 100,000 0. 25 525,000

578. 103( a)( 7) Documenting case management ............... 8,000 12 96,000 1. 0 96,000

578. 103(a)( 13) Documenting faith -based activities .......... 8,000 1 8,000 1. 0 8,000

578. 103( b) Confidentiality procedures .............................. 11, 600 1 11, 500 110 11, 500
678. 105(a) Grant/projecl changes - UFAs ........................ 20 2 40 2.0 80
578. 105(b) Grant/project changes- mullipie project appli- 
cents.................................................. ............................... 800 1 800 2.0 1, 600

Total............................................... ............................... 1, 921, 710.5
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In accordance with 5 CFR

1320,8( d)( 1), HUD is soliciting
comments from members of the public

and affected agencies concerning this
collection of information to: 

1) Evaluate whether the proposed

collection of information is necessary
for the proper performance of the

functions HUD, including whether the
information will have practical utility; 

2) Evaluate the accuracy of HUD' s
estimate of the burden of the proposed
collection of Information; 

3) Enhance the quality, utility, and
clarity of the information to be
collected; and

4) Minimize the burden of the
collection of information on those who

are to respond, including through the
use of appropriate automated collection

techniques or other forms of information

technology; e. g„ permitting electronic
submission of responses. 

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the

proposal by name and docket number
FR- 5476 -I -01) and be sent to: HUD

Desk Officer, Office of Management and

Budget, New Executive Office Building, 
Washington, DC'20503, Fax: (202) 395- 
6947, and Reports Liaison Officer, 

Office of the Assistant Secretary for
Community PlQnning and Development, 
Department of Housing and Urban
Development, 451 Seventh Street SW„ 
Room 7233, Washington, DC 20410- 
7000. 

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http,11www.regulations,gav, HUD
strongly encourages commenters to
submit comments electronically. 
Electronic submission of comments

allows the commenter maximum time to

prepare and submit a comment, ensures

timely receipt by HUD, and enables
HUD to make them immediately
available to the public, Comments

submitted electronically through the
http: / /www,regulations,gov Web site can
be viewed by other commenters and
interested members of the public, 
Commenters should follow the
instructions provided on that site to

submit comments electronically. 

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs - housing and community
development, Grant program- social

programs, homeless, Rural housing, 
Reporting and recordkeeping
requirements, Supportive housing

programs- housing and community
development, Supportive services. 

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows: 

PART 578- CONTINUUM OF CARE
PROGRAM

Subpart A- General Provisions

Sec, 

578, 1 Purpose and scope, 
578,3 Definitions, 

Subpart B- Establishing and Operating a
Continuum of Care

578. 6 Establishing the Continuum of Care, 
578, 7 Responsibilities of the Continuum of

Care, 

670,9 Preparing an application for funds, 
578, 11 Unified Funding Agency. 
578, 13 Remedial action, 

Subpart C- Application and Grant Award
Process

578.15 Eligible applicants, 
578,17 Overview of application and grant

award process. 

578.19 Application process, 

578.21 Awarding funds. 
578,23 Executing grant agreements, 
570,25 Site control, 
578, 27 Consolidated plan. 

578, 29 Subsidy layering, 
578, 31 Environmental review. 
578, 33 Renewals, 
578, 35 Appeal, 

Subpart D- Program Components and
Eligible Costs

578,37 Program components and uses of
assistance, 

578. 39 Continuum of Care planning
activities, 

578,41 Unified Funding Agency costs, 
578:43 Acquisition, 
578,45 Rehabilitation, 
570,47 Now construction. 

678,49 Leasing, 
578,51 Rental assistance, 

578,53 Supportive services, 

678,55 Operating costs, 
678,57 Homeless Management Information

System, 

578, 59 Project administrative costs, 
678,61 Relocation costs, 
578,83 Indirect costs, 

Subpart E- Hlgh•Performing Communities
578, 65 Standards, 
578, 67 Publication of application, 

578. 69 Cooperation among entities, 
578, 71 HPC- eligiblo activities, 

Subpart F- Program Requirements

678, 73 Matching requirements. 
578, 75 General operations, 

578. 77 Calculating occupancy charges and
rent, 

578, 79 Limitation on transitional housing, 
578, 81 Term of commitment, repayment of

grants, and prevention of undue benefits, 

578, 83 Displacement, relocation, and
acquisition, 

578, 85 Timeliness standards, 

MENT .......c........ 

P.... OF .... il... PAGES

678, 8.7 , Limitation on use of funds. 
578, 89 Limitation on use of grant funds to

serve persons defined as homeless under
other federal laws, 

578, 91 Termination of assistance to
program participants. 

578.93 Fair Housing and Equal
Opportunity, 

578,96 Conflicts o£ interest. 
578,97 Program income, 
578,99 Applicability of other federal

requirements, 

Subpart G - Grant Administration

578, 101 Technical assistance, 

578, 103 Recordkeeping requirements, 
578, 105 Grant and project changes, 
576, 107 Sanctions, 
578,109 Closeout, 

Authority: 42 U,S,C, 11371 et seq„ 42
U.S. C. 3535( d). 

Subpart A- General Provisions

578. 1 Purpose and scope, 

a) The Continuum of Care program is

authorized by.subtitle C of title IV of the
McKinney -Vento Homeless Assistance
Act (42 U,S. C, 11381- 11389). 

b) The program is designed to: 
1) Promote communitywide

commitment to the goal of ending
homelessness; 

2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly ehouse
homeless individuals (including
unaccompanied youth) and families, 

while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities

by homelessness; 
3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families; and

4) Optimize self- sufficiency among
Individuals and families experiencing
homelessness, 

578.3 Definitions. 

As used in this part: 

Act means the McKinney -Vento
Homeless Assistance Act as amended

42 U.& C, 11371 et seq.). 
Annual renewal amount moans the

amount that a grant can be awarded on
an annual basis when renewed, It

includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance, 
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new

construction, rehabilitation, and any
administrative costs related to these

activities), 

Applicant means an eligible applicant

that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum, 
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At risk of homelessness. ( 1) An
individual or family who; 

1) Has an annual income below 30

percent of median family income for the
area, as determined by HUD; 

ii) Does not have sufficient resources

or support networks, e.g„ family, 
friends, faith-based or other social . 

networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
Homeless" definition in this section; 

and

iii) Moots one of the following
conditions; 

A) Has moved because of economic

reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance; 

B) Is living in the home of another
because of economic hardshiV,; 

C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of

ap lication for assistance; 
D) Lives in a hotel or motel and the

cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low- income individuals; 

E Lives iii a single -room occupancy
or efficiency apartment unit in which
there reside more than two persons, or

lives in a larger housing unit in which
there reside more than 1, 5 people per

room, as defined by the US. Census
Biireau; 

F) Is exiting a publicly funded
institution, or system of care (such as a

health -care facility, a mental health
facility, foster care or oth er youth
facility, or correction program or
institution); or

G) Otherwise lives in housing that
has characteristics associated with

instability and an increased risk of
homelessness, as identified in the
reci font's approved consolidated plan; 

2 A child or youth who does not

qualify as " homeless" under thisbut qualiftes as " homeless" 

under section 387( 3) of the Runaway
and Homeless Youth Act (42 U.S, C. 
5732a(3)), section 637( 11) of the Head

Start Act (42 U.S. C, 9832( 11)), section

41403( 6) of the Violence Against
Women Act of 1994 (42 U.S. C. 14043e- 
2( 6)), section 330(h)( 5)( A) of the Public
Health Service Act (42 U.S. C. 
254b(h)( 5)( A)), section 3( m) of the Food
and Nutrition Act of 2008 ( 7 U. S. C, 

2012(m)), or section 17( b)( 15) of the
Child Nutrition Act of 1966 (42 U.S. C. 
1786(b)( 15)); or

3) A child or youth who does not

qualify as " homeless" under this

section, but qualifies as " homeless" 

under section 725(2) of the McKinney- 
Vento Homeless Assistance Act (42
U.S. C. 11434a(2)), and the parent(s) or

guardian(s) of that child or youth if

living with her or him, 
Centralized or coordinated

assessment system moans a centralized

or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment

system covers the geographic area, is

easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized

assessment tool, 

7hronicallyhomeless, ( 1) An
individual who; 

1) Is homeless and lives in a place not
meant for human habitation, a safe

haven, or in an emergency shelter; and
ii) Has been homeless and living or

residing in a place not meant for human
habitation, a safe haven, or in an' 

emergency shelter continuously for at
least one year or on at least Tour separate
occasions in the last 3 years- and

iii) Can be diagnosed with one or

more of the following conditions; 
substance use disorder, serious mental

illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S. C. 
15002)), post- traumatic stress disorder, 

cognitive impairments resulting from
brain injury, or chronic physical illness
or disability; 

2) An individual who has been

residing in an institutional care facility, 
including a jail, substance abuse or
mental health treatment facility, 
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this

definition, before entering that facility; 
or

3) A family with an adult head of
household (or if there is no adult in the

family, a minor head of household) who
meets all of the criteria in paragraph ( 1) 

of this definition, including a family
whose composition has fluctuated while
the head of household has been
homeless, 

Collaborative applicant means the

eligible applicant that has been

designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum. 

Consolidated plan means the HUD - 

approved plan developed in accordance
with 24 CFR 91, 

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations, 

including nonprofit homeless providers, 
victim service providers, faith -based
organizations, governments, businesses, 

advocates, public housing agencies, 
school districts, social service providers, 
mental health agencies, hospitals, 

universities, affordable housing
developers, law enforcement, 
organizations that serve homeless and

formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area

and are available to participate, 

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance

and Bill of Rights Act of 2000 (42 U.S. C, 
15002), 

1) A severe, chronic disability of an
individual that — 

1) Is attributable to a mental or
physical impairment or combination of
mental and ,physical impairments; 

ii) Is manifested before the individual
attains age 22; 

iii) Is likely to continue indefinite)y; 
lv) Results in substantial functional

limitations in three or more of the

following areas of major life activity; 
A) Self -care; 
B) Receptive and expressive

language; 

C) Learning; 
D) Mobility, 
E) Self- direction; 

F) Capacity for independent living; 
G) Economic self- sufficiency. 
v) Reflects the individual' s need for

a combination and sequence of special, 

interdisciplinary, or generic services, 
individualized supports, or other forms

of assistance that are of lifelong or
extended duration and are individually
planned and coordinated, 

2) An individual from birth to age 9, 
Inclusive, who has a substantial

developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental

disability without meeting three or more
of the criteria described in paragraphs
1)( i) through (v) of the definition of

developmental disability" in this
section if the individual, without
services and supports, has a high

probability of meeting these criteria
later in life. 

Eligible applicant means a private

nonprofit organization, State, local

government, or instrumentality of State
and local government, 

Emergency shelter is defined in 24
CFR part 576. 

Emergency Solutions Grants (ESG) 
means the grants provided under 24

CFR part 576, 
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Fair Market Rent (FAR) means the
Fair Market Rents published in the

Federal Register annually by HUD. 
High - performing community (HPC) 

means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high- 

performing community by HUD, 
Homeless means: 

1) An individual or family who lacks
a fixed, regular, and adequate nighttime

residence, meaning: 

1) An individual or family with a
primary nighttime residence that is a
public or private place not designed for

or ordinarily used as a regular sleeping
accommodation for human beings, 

Including a car, park, abandoned
building, bus or train station, airport, or
camping ground; 

ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide

temporary living arrangements
including congregate shelters, 

transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low - 
income individuals); or

iii) An individual who is exiting an
institution where he or she resided for
90 days or,less and who resided in an

emergency shelter or place not meant
for human habitation immediately
before entering that institution, 

2) An individual or family who will
imminently lose their primary nighttime
residence, provided that: 

1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance; 

ii) No subsequent residence has been
identified; and

iii) The individual or family lacks the
resources or support networks, e.g., 

family, friends, faith -based or other
social networks, needed to obtain other

permanent housing; 
3) Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise

qualify as homeless under this
definition, but who: 

1) Are defined as homeless under

section 387 of the Runaway and
Homeless Youth Act (42 U,S. C. 5732x), 
section 637 of the Head Start Act (42

U,S. C. 9832), section 41403 of the
Violence Against Women Act of 1994

42 U.S. C, 14043e - 2), section 330( h) of
the Public Health Service Act (42 U. S, C. 
254b(h)), section 3 of the Food and
Nutrition Act of 2008 ( 7 U.S. C. 2012), 
section 17( b) of the Child Nutrition Act
of 1966 (42 U.S, C. 1786( b)), or section

725 of the McKinney -Vento Homeless
Assistance Act (42 U.S. C, 11434a); 

ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
data of application for homeless
assistance; 

iii) Have experienced persistent

instability as measured by two moves or
more during the 60 -day period
immediately preceding the date of
applying for homeless assistance; and

iv) Can be expected to continue in
such status for an extended period of
time because of chronic disabilities; 
chronic physical health or mental health
conditions; substance addiction; 

histories of domestic violence or

childhood abuse ( including neglect); the
presence of a child or youth with a. 

disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED), 

illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

4) Any individual or family who: 
I) Is fleeing, or is attempting to flee, 

domestic violence, dating violence, 
sexual assault, stalking, or other
dangerous or life - threatening conditions
that relate to violence against the

individual or a family member, 
including a child, that has either taken
place within the individual' s or family' s
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence; 

ii) Has no other residence; and
iii) Lacks the resources or support

networks, e,g., family, friends, and faith - 
based-or other social networks, to obtain

other permanent housing. 
Homeless Management Information

System (HMIS) means the information

system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD. 

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the

Continuum' s HMIS on its behalf. 
Permanent housing means

community -based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month

long, and is terminable only for cause. 
Permanent supportive housing means

permanent housing in which supportive
services are provided to assist homeless

persons with a disability to live
independently. 
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Point -in -time count means a count of
sheltered and unsheltered homoloss
persons carried out on one night in the

last 10 calendar days of January or at
such other time as required by HUD, 

Private nonprofit organization means

an organization: 

1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual; 

2) That has a voluntary board; 
3) That has a functioning accounting

system that is operated in accordance

with generally accepted accounting
principles, or has designated a fiscal

agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

4) That practices nondiscrimination

in the provision of assistance, 
A private nonprofit organization does

not include governmental organizations, 

such as public housing agencies. 
Program participant means an

individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds, 

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is ( are) 
acquired, rehabilitated, constructed, or

leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual

payments for operating costs, or
supportive services under this subtitle, 

Recipient means an applicant that

signs a grant agreement with HUD, 
Safe haven moans, for the purpose of

defining chronically homeless, 
supportive housing that meets the
following: 

1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been

unwilling or unable to participate in
sup ortive services; 

2 Provides 24 -hour residence for
eligible persons for an unspecified
period; 

3) Has an overnight capacity limited
to 25 or fewer persons; and

4) Provides low -demand services and
referrals for the residents. 

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, 

American Samoa, Guam, the
Commonwealth of the Northern

Marianas, and the Virgin Islands. 
Subrecipient means a private

nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project. 

Transitional housing means housing, 
where all program' participants have

signed a lease or occupancy agreement, 
the purpose of which is to facilitate the
movement of homeless individuals and

families into permanent housing within
24 months or such longer period as

HUD determines necessary. The
program participant must have a lease

or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended. 

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the

capacity to carry out the duties in
578. 11( b), which is approved by HUD

and to which HUD awards a grant, 

Victim service provider means a
private nonprofit organization whose

primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking. 
This term includes rape crisis centers, 
battered women' s shelters, domestic

violence transitional housing programs, 
and other programs. 

Subpart, 13— Establishing and
Operating a Continuum of Care

678.6 Establishing the Continuum of
Care. 

a) The Continuum of Care, 
Representatives from relevant
organizations within a geographic area

shall establish a Continuum of Care for

the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses, 

advocates, public housing agencies, 
school districts, social service providers, 
mental health agencies, hospitals, 

universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and

homeless and formerly homeless
individuals. 

b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by

578. 7( a)( 3) and must comply with the
conflict -of- interest requirements at

578.95( b). The board must: 
1) Be representative of the relevant

organizations and of projects serving
homeless subpopulations; and

2) Include at least one homeless or
formerly homeless individual, 

c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section. 

578.7 Responsibilities of the Continuum
of Care. 

a) Operate the Continuum of Care. 
The Continuum of Care must: 

1) Hold meetings of the full

membership, with publishod agendas, at

least semi - annually; 
2) Make an invitation for new

members to join publicly available
within the geographic at least annually; 

3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and

approved by the Continuum at least
once every 5 years; 

4) Appoint additional committees, 
subcommittees, or workgroups; 

5) In consultation with the

collaborative applicant and the HMIS

Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies

needed to comply with subpart B of this
part and with HMIS requirements as

prescribed by HUD; and a code of
conduct and recusal process for the

board, its ebair(s), and any person acting
on behalf of the board; 

6) Consult with recipients and
subreciplents to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate

outcomes, and take action against poor
performers; 

7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD; 

8) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area, 
establish and operate either a

centralized or coordinated assessment

system that provides an initial, 
comprehensive assessment of the needs

of individuals and families for housing
and services. The Continuum must

develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are

fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must

comply with any requirements
established by HUD by Notice. 

9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area, 

establish and consistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include: 

i) Policies and procedures for

evaluating individuals' and families' 
oli ibility for assistance under this part, iii) Policies and procedures for

determining and prioritizing which
eligible individuals and families will

receive transitional housing assistance; 
iii) Policies and procedures for

determining and prioritizing which
eligible individuals and families will

receive rapid rehousing assistance; 
iv) Standards for determining what

percentage or amount of rent each

program participant must pay while
receiving rapid rehousing assistance; 

v) Policies and procedures for

determining and prioritizing which
eligible individuals and families will

receive permanent supportive housing
assistance; and

vi) Where the Continuum is

designated a high - performing
community, as described in subpart G of
this part, policies and procedures sot

forth in 24 CFR 576. 400(e)( 3)( vi), 
e)( 3)( vii), (e)( 3)( viii), and ( e)( 3)( ix). 

b) Designating and operating an
HMIS. The Continuum of Care must: 

1) Designate a single Homeless
Management Information System
HMIS) for the geographic area; 

2) Designate an eligible applicant to

manage, the Continuum's HMIS, which
will be known as the HMIS Lead; 

3) Review, revise, and approve a

privacy plan, security plan, and data
quality plan for the HMIS. 

4) Ensure consistent participation of

recipients and subrecipients in the
HMIS; and

5) Ensure the HMIS is administered
in compliance with requirements

prescribed by HUD. 
c) Continuum of Care planning. The

Continuum must develop a plan that
includes: 

1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs

of the homeless individuals (including
unaccompanied youth) and families. At
a minimum, such system encompasses
the following: 

i) Outreach, engagement, and
assessment; 

ii) Shelter, housing, and supportive
services; 

iii) Prevention strategies. 

2) Planning for and conducting, at
least biennially, a point -in -time count of
homeless' persons within the geographic

area that meets the following
re uirements: 

I) Homeless persons who are living in
a place not designed or ordinarily used. 
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons. 

ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons. 

iii) Other requirements established

by HUD by Notice. 
3) Conducting an annual gaps

analysis of the homeless needs and
services available within the geographic
area; 

4) Providing information required to
complete the Consolidated Plan(s) 

within the Continuum' s geographic
area; 

5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum' s geographic area on the

plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients. 

678.9 Preparing an application for funds. 
a) The Continuum must: 
1) Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications

In response to a NOFA published by
HUD under § 578.19 of this.subpart; 

2) Establish priorities for funding
projects in the geographic area, 

3) Determine if one application for

funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area; 

1) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the

Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an

eligible applicant, it may designate
itself, 

ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect

and combine the required application

information from all projects within the

geographic area that the Continuum has

selected for funding and apply for
Continuum of Care planning activities; 

b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than

itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. 

678. 11 Unified Funding Agency. 

a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency ( UFA) for a
Continuum, a collaborative applicant

must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum, 

b) Criteria for designating a UFA, 
HUD will consider these criteria when

deciding whether to designate a
collaborative applicant a UFA; 

1) The Continuum of Care it
represents meets the requirements in

578. 7; 

2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
for nonprofit organizations) and 24 CFR

85. 20 ( for States); 
3) The collaborative applicant

demonstrates the ability to monitor
subrecipients; and

4) Such other criteria as HUD may
establish by NOFA, 

c) Requirements. HUD - designated
UFAs shall: 

1) Apply to HUD for funding for all
of the projects within the geographic

area and enter into a grant agreement
with HUD for the entire geographic area, 

2) Enter into legally binding
agreements with subrecipients, and

receive and distribute funds to
subrecipients for all projects within the

geographic area, 

3) Require subrecipients to establish

fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85

and corresponding OMB circulars. 
4) Obtain approval of any proposed

grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD. 

678. 13 Remedlal action. 

a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its

implementing regulations, or that there
is no Continuum for a geographic area, 

HUD may take remedial action to ensure
fair distribution of grant funds within

the geographic area, Such measures may
include: 

1) Designating a replacement
Continuum of Care for the geographic
area; 

2) Designating a replacement
collaborative applicant for the
Continuum' s geographic area; and

3) Accepting applications from other
eligible applicants within the

Continuum' s geographic area. 

b) HUD must provide a 30 -day prior
written notice to the Continuum and its
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collaborative applicant and give them

an opportunity to respond. 

Subpart C-- Application and Grant
Award Process

678.15 Eligible applicants. 

a) Who may apply. Nonprofit
organizations, States, local governments, 
and instrumentalities of State or local
governments are eligible to apply for
grants, 

b) Designation by the Continuum of
Care, Eligible applicant(s) must have

boon designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Continuum is

designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the

Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant, 

c) Exclusion. For - profit entities are

not eligible to apply for grants or to be
subrecipients of grant funds. 

578, 17 Overvlew of application and grant
award process. 

a) Formula. ( 1) After enactment of the

annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD

will publish, on its Web site, the

Preliminary Pro Rata Need (PPRN) 
assigned to metropolitan cities, urban
counties, and all other counties. 

2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)( 3) of this section, to the

amount of funds being made available
under the NOFA. That amount is

calculated by: 
1) Determining the total amount for

the Continuum of Care competition in
accordance with section 413 of the Act

or as otherwise directed by the annual
ap ropriations act; Iii) From the amount in paragraph

a)( 2)( i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have

proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or

achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs. 

3) PPRN is calculated on the amount
determined under paragraph ( a)( 2) of

this section by using the following
formula: 
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i) Two percent will be allocated

among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
po ulation of all insular areas. 

60 Seventy -five percent of the
remaining amount will be allocated, 
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties

that have been funded under either the

Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004. 

iii) The amount remaining after the
allocation under paragraphs (a)( 1) and

2) of this section will be allocated, 

using the CDBG formula, to
metropolitan cities and urban counties

that have not been funded under the

Emergency Solutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico, 

4) If the calculation in paragraph
a)( 2) of this section results in an

amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after

making adjustments proportional to
increases in fair market rents for the

geographic area for leasing, operating, 
and rental assistance for permanent

housing, HUD will reduce, 
proportionately, the total amount
required to renew all projects eligible

for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total

dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum -wide. 

b) Calculating a Continuum of Care' s
maximum award amount. (1) Establish

the PPRN amount. First, HUD will total
the PPRN amounts for each

metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic

area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579. 

2) Establishangrenewal demand. 
Next, HUD will determine the renewal
demand within the Continuum' s
geographic area. Renewal demand is the
sum of the annual renewal amounts of

all projects within the Continuum

eligible to apply for renewal in that
fiscal year' s competition, before any
adjustments to rental assistance, leasing, 
and operating line items based on FMR
changes. 

3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum, 

4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount

plus any additional eligible amounts for
Continuum planning; UFA costs; 
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses. 

678.19 Application process. 

a) Notice of Funding Availability. 
After enactment of the annual

appropriations act for the fiscal year, 
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4. 

b) Applications. All applications to

HUD, including applications for grant
funds and trequests for designation as a
UFA or HPC, must be submitted at such

time and in such manner as HUD may
require, and contain such information as

HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects

for which it is applying for funds; a
description of the projects; a list of the

projects that will be carried out by
subrecipients and the names of the

subrecipients; a description of the
subpopulations of homeless or at risk of

homelessness to be served by projects; 
the number of units to be provided and/ 
or the number of persons to be served

by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12 -month period

beginning upon notification of an award
for grant assistance. 

678.21 Awarding funds. 
a) Selection, HUD will review

applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act. 

b) Announcement of awards. HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards, Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant. 

c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it. 
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match, 
environmental review, and the

documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24
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months in the case of funds for
acquisition, rehabilitation, or new

construction. The 12 -month deadline

may be extended by-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient. . 

678,23 Executing grant agreements. 

a) Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement, 

b) Grant agreements. ( 1) Multiple
applicants for one Continuum, If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced. 

2) One applicant for a Continuum. If

a Continuum designates only one
applicant for the geographic area, after

awarding funds, HUD may enter into a
grant agreement with that applicant for

new awards, if any, and one grant
agreement for renewals, Continuum of

Care planning, and UFA costs, if any. 
These two grants will cover the entire

geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
the other. 

3) Unified Funding Agencies. If a
Continuum is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new

awards, if any, and one grant agreement
for renewals, Continuum of Care

planning and UFA costs, if any. These
two grants will cover the entire . 

geographic area. A default by the UFA
under one of those grant agreements

will also be a default under the other. 
c) Required agreements. Recipients

will be required to sign a grant
agreement in which the recipient agrees; 

1) To ensure the operation of the

project(s) in accordance with the

provisions of the McKinney -Veto Act
and all requirements under 24 CFR part
578; 

2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD; 

3) To ensure, to the maximum extent

practicable, that individuals and

families experiencing homelessness are
Involved, through employment, 
provision of volunteer services, or

otherwise, in constructing, 
rehabilitating, maintaining, and

operating facilities for the project and in
providing supportive services for the
project; 

4) To require certification from all
subrecipients that; 
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1) Subrecipients will maintain the

confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project; 

ii) The address or location of any
family violence project assisted under
this part will not be made public, except
with written authorization of the person

responsible for the operation of such

project; 

Iii) Subrecipients will establish

policies and practices that are consistent

with, and do not restrict, the exercise of

rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related

services to individuals and families

ex eriencing homelessness; 
Iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff

person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the

community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act; 

v) The subrecipient, its officars, and
employees are not debarred or

suspended from doing business with the
Federal Government; and

vi) Subrecipients will provide
information, such as data and reports, as

re uired by HUD; and
5) To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with

generally accepted accounting
principles, if the recipient is a UFA, 

6) To monitor subrecipient match

and report on match to HUD; 
7) To take the educational needs of

children into account when families are

placed in housing and will, to the
maximum extent practicable, place

families with children ds close as
possible to their school of origin so as
not to disrupt such children' s
education; 

8) To monitor subrecipients at least

annually; 
9) To use the centralized or

coordinated assessment system

established by the Continuum of Care as
set forth in § 578. 7( a)( 8). A victim

service provider may choose not to use
the Continuum of Care' s centralized or
coordinated assessment system, 

provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD' s minimum requirements

and the victim service provider uses
that system instead; 

10) To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
re uirements set forth in § 578. 7( a)( 9); 

11) Enter into subrecipient

agreements requiring Subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all

requirements under 24 CFR part 578; 
and

12) To comply with such other terms
and conditions as HUD may establish by
NOFA. 

578.25 Site control. 

a) In general, When grant funds will
be used for acquisition, rehabilitation, 

new construction, operating costs, or to
provide supportive services, the

recipient or subrecipient must

demonstrate that it has site control
within the time frame established in
section § 578. 21 before HUD will
execute a grant agreement. This

requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated

by the recipient or subrecipient. 
b) Evidence. Acceptable evidence of

site control is a deed or lease. I£ grant
funds will be used for acquisition, 
acceptable evidence of site control will

be a purchase agreement. The owner, 
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance. ' 

c) Tax credit projects. ( 1) Applicants

that plan to use the low- income housing
tax' credit authorized under 26 U.S. C. 42

to finance a project must prove to HUD' s
satisfaction that the applicant or

subrecipient identified In the
application is in control of the limited

partnership or limited liability
corporation that has a deed or lease for
the roject site, 

ijTo have control of the limited

partnership, the applicant or
subrecipient must be the general partner

of the limited partnership or have a 51
percent controlling interest in that
general partner. 

it) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member. 

2) If grant funds are to be used for
acquisition, rehabilitation, or new

construction, the recipient or
subrecipient must maintain control of

the partnership or corporation and must

ATTACHMENT

PAGE ... a.... OF ... A;.1.... PAGES

ensure that the project is operated in
compliance with law and regulation for

15 years from the date of initial
occupancy or initial service provision. 
The partnership or corporation must
own the project site throughout the 15- 

year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or

subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof. 

578.27 Consolidated plan. 

a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD - approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification

that the application for funding is
consistent with the HUD - approved

consolidated plan(s) for the
jurtsdiction' s) in which the proposed
project will be located. Funded

applicants must certify in a grant
agreement that they are following the
HUD - approved consolidated plan. 

b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification

by the jurisdiction(s) in which the
proposed project will be located that the

applicant' s application for funding Is
consistent with the jurisdiction's HUD - 
approved consolidated plan. The

certification must be made by the unit
of general local government or the State, 

in accordance with the consistency
certification provisions under 24 CFR

part 91, subpart F, If the jurisdiction
refuses to provide a certification of

consistency, the applicant may appeal
to HUD under § 578.35. 

c) Timing of consolidated plan
certification submissions. The required

certification that the application for

funding is consistent with the HUD - 
approved consolidated plan must be

submitted by the funding application
submission deadline announced in the
NOFA. 

578.29 Subsidy layering. 

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that

the applicant has received, or

reasonably expects to receive, for a
proposed project or activities. HUD' s
review of this information is intended to
prevent excessive public assistance for



Federal Register/ Vol, 77, No. 147/ Tuesday, July 31, 2012/ Rules and Regulations 45449

proposed project or activities by
combining (layering) assistance under
this program with other governmental

housing assistance from federal, State, 
or local agencies, including assistance
such as tax concessions or tax credits. 

678.31 Environmental review. 

a) Activities under this part are

subject to environmental review by
HUD under 24 CFR part 50, The

recipient or subrecipient shall supply
all available, relevant information

necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50, The
recipient or subrecipient must carry o
mitigating measures required by HUD
select an alternate eligible property. 
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement. 

b) The recipient or subrecipient, its
project partners, and their contractors

may not acquire, rehabilitate, convert, 
lease, repair, dispose of, demolish, or

construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review

under 24 CFR part 50 and the recipient
or subrecipient has received HUD

approval of the property. 

578.33 Renewals. 

a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 ( the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue' ongoing leasing, 
operations, supportive services, rental

assistance, HMIS, and administration

beyond the initial funding period, To b
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request

within the time frame established by
HUD. 

b) Length of renewal. HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant - 
based and sponsor -based rental

assistance may be for up to one year of
rental assistance. Renewals of project - 

based rental assistance may be for up to
15 years of rental assistance, subject to

availability of annual appropriations, 
c) Assistance available, (1) 

Assistance during each year of a
renewal period may be for; 

1) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period; 

ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

iii) For rental assistance; up to 100
percent of the result of multiplying the
number and unit size(s) in the grant

agreement by the number of months in
the renewal grant term and the
applicable FMR, 

d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care

ut
pprogram even if the awardees would not
be eligible for a new grant under the

or program, so long as they continue to
serve the same population and the same
number of persons or units in the same

type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements

applicable before August 30, 2012. For

purposes ofmeeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582. 330, if the project received

funding under the Shelter Plus Care
program, or 24 CFR 583. 325, if the

project received funding under the
Supportive Housing Program, 

2) Renewal of awards made after
August 30, 2012. Review criteria for

competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA. 

e) Unsuccessful projects, HUD may
e renew a project that was eligible for

renewal in the competition and was part
of an application that was not funded

despite having been submitted on time, 
In the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of

Caro program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate, 

f) Annual Performance Report

condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if; 

1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year

immediately prior to renewal; or
2) The recipient submits an APR that

HUD deems unacceptable. or shows
noncompliance with the requirements

of the grant and this part. 
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578. 35 Appeal. 

a) In general. Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the a eal, 

b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of

State or local governments that
attempted to participate in the

Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo

application for funding by the
application deadline established in the

NOFA, may appeal the decision of the
Continuum to HUD, 

2) Notice ofintent to appeal, The
solo applicant must submit a written

notice of intent to appeal, with a copy
to the Continuum, with their funding
appplication, 

3) Deadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo

applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice. 

4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD

in writing and in such manner as HUD
may require, with a copy to the solo
ap licant. 

Decision. HUD will notify the solo
applicant and the Continuum of its
decision within 80 days of receipt of the
Continuum' s response. 

6) Funding. If HUD finds that the solo
applicant was not permitted to

participate in the Continuum of Care

planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next

become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation

in the future. HUD may also reduce the
award to the Continuum' s applicant(s), 

c) Denied or decreased funding. (1) 
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD

awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD' s announcement of the award, 

2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD' s receipt of the
written appeal, HUD will reverse a

decision only when the applicant can
show that HUD error caused the denial' 
or decrease, 
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3) Funding, Awards and Increases to
awards made upon appeal will be made
from next available funds, 

d) Competing Continuums of Care, 
1) In general. I£ more than one

Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from

the lower scoring Continuum, No
projects that are submitted in two or

more competing Continuum of Care
ap lications will be funded. P2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD' s decision
to fund the application(s) from the

competing Continuum by filing a
written appeal, in such form and

manner as HUD may require by Notice, 
within 46 days of the date of HUD' s
announcement of the award, 

3) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD' s
receipt of the written appeal, HUD will

reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. 

e) Consolidated plan certification, (1) 

In general, An applicant may appeal to
HUD a jurisdiction' s refusal to provide

a certification of consistency with the
Consolidated Plan. 

2) Procedure. The applicant must

submit a written appeal with its

application to HUD and send a copy of
the appeal to the jurisdiction that

denied the certification of consistency. 
The appeal must include, at a
minimum: 

1) A copy of the applicant' s request
to the jurisdiction for the certification of

consistency with the Consolidated Plan; 
ii) A copy of the jurisdiction' s

response stating the reasons for denial, 
including the reasons the proposed
project is not consistent with the
jurisdiction' s Consolidated Plan In
accordance with 24 CFR 91, 500(c), and

iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction' s
Consolidated Plan, 

3) Jurisdiction response, The
jurisdiction that refused to provide the

certification of consistency with the
jurisdiction' s Consolidated Plan shall

have 10 days after receipt of a copy of
the appeal to submit a written

explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to

any claims made by the applicant in the
appeal, 

4) HUD review, (1) HUD will Issue its
decision within 45 days of the date of
HUD' s receipt of the jurisdiction' s

response. As part of its review, HUD
will consider: 

A) Whether the applicant submitted
the request to the appropriate political

jurisdiction; and
B) The reasonableness of the

jurisdiction' s refusal to provide the
certificate, 

ii) If the jurisdiction did not provide

written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUD will find for the

applicant without further Inquiry or
response from the political jurisdiction, 

Subpart D— Program Components and
Eligible Costs

578,37 Program components and uses of

assistance. 

a) Continuum of Care funds may be
used to pay for the eligible costs listed
In § 578. 39 through § 578. 63 when used

to establish and operate projects under

five program components: permanent

housing; transitional housing; 
supportive services only; HMIS; and, in
some cases, homelessness prevention, 

Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of

contributing data to the HMIS
designated by the Continuum of Care, 
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the

restrictions on combining funds for
certain eligible activities in a single
project found in § 578. 87(c), The eligible
program components are: 

1) Permanent housing (PH). 
Permanent housing is community -based
housing, the purpose of which Is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation,. new

construction, leasing, rental assistance, 
operating costs, and supportive services, 
PH includes: 

i) Permanent supportive housing for
persons with disabilities (PSH). PSH can

only provide assistance to Individuals
with disabilities and families in which

one adult or child has a disability. 
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants. 

ii) .Sapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 578.53, and /or

short-term (up to 3 months) and /or
medium -term (for 3 to 24 months) 
tenant -based rental assistance, as set

forth in § 578. 51( c), as necessary to help
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a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and /or medium - 
term rental assistance to program
participants, the rental assistance is
subject to § 578. 51( a)( 1), but not

578.51( a)( 1)( i) and ( ii); (a)(2); ( c) and

f) through (i); and ( 1)( 1), These projects: 
A) Must follow the written policies

and pirocedures established by the
Contiuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program

participant must pay, 
B) May set a maximum amount or

percentage of rental assistance that a

program participant may receive, a
maximum number of months that a

program particippant may receive rental
assistance, and /or a maximum number

of times that a program participant may
receive rental assistance, The recipient

or subrecipient may also require
program participants to share In the
costs of rent. For the purposes of

calculating rent for rapid rehousing, the
rent shall equal the sum of the total

monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
excluding telephone) established by the

public housing authority for the area in
which the housing is located. 

C) Limit rental assistance to no more

than 24 months to a household, 
D) May provide supportive services

for no longer than 6 months after rental
assistance stops. 

E) Must re- evaluate, not less than

once annually, that the program
participant lacks sufficient resources

and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program

participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving

assistance to notify the recipient or
subrecipient of changes in the program
participant' s income or other

circumstances (e.g., changes in
household composition) that affect the
program participant' s need for
assistance, When notified of a relevant

change, the recipient or subrecipient
must reevaluate the program

participant' s eligibility and the amount
and types of assistance that the program
participant needs, 

F) Require the program participant to

meet with a case manager not less than
once per month to assist the program

participant in ensuring long -term
housing stability. The project is exempt
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from this requirement If the Violence
Against Women Act of 1994 ( 42 U.S, C, 

13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S. C. 

10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant' s
acceptance of services. 

2) Transitional Housing (TH), 
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of

entering TH, Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance, 
operating costs, and supportive services. 

3) Supportive Service Only (SSO). 
Funds may be used for acquisition, 
rehabilitation, relocation costs, or

leasing of a facility from which
supportive services will be provided, 
and supportive services in order to
provide supportive services to

unsheltered and sheltered homeless
por sons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes street
outreach. 

4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as

operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in § 578.57. 

5) Homelessness prevention. Funds

may be used by recipients in
Continuums of Care- designated high - 

performing communities for housing
relocation and stabilization services, 

and short- and /or medium -term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 576, 106, that are

necessary to prevent an individual or
family from becoming homeless. 

b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578. 39 through § 578. 63 when
used to: 

1) Establish new housing or now
facilities to provide supportive services; 

2) Expand existing housing and
facilities in order to increase the number
of homeless persons served; 

3) Bring existing housing and
facilities into compliance with State and

local government health and safety
standards, as described in § 578. 87; 

4) Preserve existing permanent
housing and facilities that provide
su ortive services; 

5 Provide supportive services for

residents of supportive housing or for
homeless.persons not residing in
su ortive housing; 

6) Continue funding permanent
housing when the recipient has received
funding under this part for leasing, 
supportive services, operating costs, or
rental assistance; 

7) Establish and operate an HMIS or

comparable database; and

8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care. 

c) Multiple purposes. Structures used

to provide housing, supportive housing, 
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance

under this part will be available only in
proportion to the use of the structure for

supportive housing or supportive
services, If eligible and ineligible
activities are carried out in separate

portions of the same structure or in

separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or

rehabilitation of the portion of the

structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities, 

578.39 Continuum of Care planning
activities. 

a) In general, Collaborative

applicants may use up to 3 percent of
their FPRN, or a maximum amount to be

established by the NOFA, for costs o£ 
1) Designing and carrying out a

collaborative process for the

development of an application to HUD; 

2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the

Continuum of Care and the Emergency
Solutions Grants programs; and

3) Participating in the consolidated
plan(s) for the geographic area(s). 

b) Continuum of Care planning
activities, Eligible planning costs
Include the costs of; 

1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers, 

faith -based organizations, governments, 

businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies, 
hospitals; universities, affordable

housing developers, law enforcement, 
organizations that serve veterans, and

homeless and formerly homeless
individuals; 

2) Determining the geographic area
that the Continuum of Care will serve; 

3) Developing a Continuum of Care
system; 

4) Evaluating the outcomes of
projects for which funds are awarded in

the geographic area, including the
Emergency Solutions Grants program; 
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5) Participating in the consolidated
plan(s) of the jurisdictions) in the
goo raphic area; and

65 Preparing and submitting an
application to HUD on behalf of the

entire Continuum of Care membership, 
including conducting a sheltered and
unsholtered point -in -time count and

other data collection as required by
HUD. 

c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible. 

678.41 Unified Funding Agency costs. 
a) In general. UFAs may use up to 3

percent of their FPRN, or a maximum

amount to be established by the NOFA, 
whichever Is less, for fiscal control and

accounting costs necessary to assure the
proper disbursal of, and accounting for, 
federal funds awarded to subrecipients
under the Continuum of Care program. 

b) UFA costs, UFA costs include

costs of ensuring that all financial
transactions carried out under the

Continuum of Care program are

conducted and records are maintained

in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of

each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
pro ram, 

c Monitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements

are eligible for costs. 

578.43 Acquisition. 

Grant funds may be used to pay up to
100 percent of the cost of acquisition of

real property selected by the recipient or
subrecipient for use in the provision of

housing or supportive services for
homeless persons. 

678.45 Rehabilitation. 

a) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide

housing or supportive services to
homeless persons. 

b) Eligible costs. Eligible

rehabilitation costs include installing
cost - effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards. 

c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property. 

578.47 Now construction, 

a) Use, Grant funds may be used to: 
1) Pay up to 100 percent of the cost

of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for use as

housing. 
2) If grant funds are used for new

construction, the applicant must

demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
Is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of

rehabilitation or new construction may
include the cost of real property
ac uisition. 

Ineligible costs. Grant funds may
not be used for new construction on

leased property, 

578.49 Leasing. 
a) Use. ( 1) Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons

for up to 3 years. Leasing funds may not
be used to lease units or structures

owned by the recipient, subrecipient, 
their parent organization (s), any other
related organization(s), or organizations

that are members of a partnership, 
where the partnership owns the
structure, unless HUD authorized an

exception for good cause, 

2) Any request for an exception must
Include the following; 

1) A description of how leasing these
structures is in the best interest of the
pr am; 

ii) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant, 

b) Requirements. ( 1) Leasing
structures, When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be

reasonable in relation to rents being
charged In the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged. by
the same owner for comparable
unassisted space. 

2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents

being charged for comparable units, 
taking into account the location, size, 

type, quality, amenities, facilities, and
management services, In addition, the

rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD - 
determined fair market rents, 

3) Utilities. If electricity, gas, and
water are included in the rent, these

utilities may be paid from leasing funds. 
I£ utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility, 
then these utility costs are a supportive
service cost, 

4) Security deposits and first and last
month' s rent, Recipients and

subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month' s

rent may be provided to the landlord in
addition to the security deposit and
payment of the first month' s rent. 

5) Occupancyagreemenis and

subleases. Occupancy agreements and
subleases are required as specified in

578, 77( a). 

6) Calculation of occupancy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in § 578. 77, 

7) Program income. Occupancy
charges and rent collected from program
participants are program income and

may be used as provided under
578. 97. 

8) Transition. Beginning in the first
year awards are made under the

Continuum of Care program, renewals of

grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as It existed before May 20, 
2009, will be renewed either as grants

for leasing or as rental assistance, 
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used

to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects

requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease Is between the recipient or
subrecipient and the landowner, 

578.51 Rental assistance. 

a) Use. ( 1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a

program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources. 
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1) The rental assistance may be short - 
term, up to 3 months of rent; medium - 
term, for 3 to 24 months of rent; or long- 
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures

established by the Continuum as set
forth in § 578, 7( a)(9) and this section. 

ii) The rental assistance may be
tenant- based, project- based, or sponsor - 

based, and may be for transitional or
permanent housing. 

2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance

payment of the last month' s rent may be
provided to the landlord, in addition to

the security deposit and payment of first
month' s rent. 

b) Rental assistance administrator. 
Rental assistance must be administered

by a State, unit of general local
government, or a public housing agency, 

c) Tenant -based rental assistance, 

Tenant -based rental assistance is rental
assistance in which program

participants choose housing of an
appropriate size in which to reside, 

When necessary to facilitate the
coordination of supportive services, 

recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who

are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in

transitional housing, 
1) Up to 5 years worth of rental

assistance may be awarded to a project
In one competition, 

2) Program participants who have
complied with all program requirements

during their residence retain the rental_ 
assistance if they move within the
Continuum of Care geographic area, 

3) Program participants who have
complied with all program requirements

during their residence and who have
been a victim of domestic violence, 

dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
which would include threats from a

third party, such as a friend or family
member of the perpetrator of the

violence), if they remain in the assisted
unit, and are able to document the

violence and basis for their belief, may
retain the rental assistance and move to

a different Continuum of Care

geographic area if they move out of the
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assisted unit to protect their health and

safety. 
d) Sponsor -based rental assistance. 

Sponsor -based rental assistance is
provided through contracts between the
recipient and sponsor organization. A

sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program

participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, 

eJ Project -based rental assistance. 
Project -based rental assistance is
provided through a contract with the

owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental

assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition. 

f) Grant amount. The amount of

rental assistance in each project will be
based on the number and size of units

proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be

calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant

Rent reasonableness. I4UD will

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether

the rent charged for the unit receiving
rental assistance is reasonable in

relation to rents, being charged for
comparable unassisted units, taking into
account the location, size, type, quality, 
amenities, facilities, and management
and maintenance of each unit. 

Reasonable rent must not exceed rents

currently being charged by the same
owner for comparable unassisted units. 

h) Payment ofgrant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant' s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws

from the grant funds to pay the actual
costs of rental assistance for program
participants. 

2) For tenant -based rental assistance, 
on demonstration of need; 

i) Up to 25 percent of the total rental
assistance awarded may be spent in any
year of a 5 -year grant term; or

ii) A higher percentage if approved in

advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5 -year period, 

3) A recipient must serve at least as
many program participants as shown in
its a ppI' tion for assistance. 

4fPi the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that

will be needed to pay the actual costs
of rental assistance, due to such factors

as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases, 
or for serving a greater number of
pro ram participants. 

i Vacancies, If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for

the unit may continua for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless

occupied by another eligible person. No
additional assistance will be paid until

the unit is occupied by another eligible. 
person. Brief periods of stays in

institutions, not to exceed 90 days for
each occurrence, are not considered

vacancies. 

j) Property damage. Recipients and
subreciplents may use grant funds in an
amount not to exceed one month' s rent

to pay for any damage to housing due
to the action of a program participant. 
This shall be a one -time cost' per
participant, incurred at the time a

participant exits a housing unit. 
k) Resident rent, Rent must be

calculated as provided in § 578. 77.. 
Rents collected from program
participants are program income and

may be used as provided under
578, 97, 

1) Leases. ( 1) Initial lease. For project - 
based, sponsor - based, or tenant -based
rental assistance, program participants

must enter into a lease agreement for a
term of at least one year, which is
terminable for cause, The leases must be

automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party. 

2) Initial lease for transitional

housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one

month. The lease must be automatically
renewable upon expiration, except on

prior notice by either party, up to a
maximum term of 24 months: 

578.63 Supportive services. 

a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the

special needs of the program
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participants. If the supportive services

are provided in a supportive service

facility not contained in a housing
structure, the costs of day -to -day
operation of the supportive service

facility, including maintenance, repair, 
building security, furniture, utilities, 
and equipment are eligible as a

supportive service. 

1) Supportive services must be

necessary to assist program participants
obtain and maintain housing. 

2) Recipients and subrecipients shall
conduct an annual assessment of the

service needs of the program

participants and should adjust services

accordingly. 
b) Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project. 

2) Permanent supportive housing
projects must provide supportive

services for the residents to enable them

to live as independently as is
practicable throughout the duration of
their residence in the project. 

3) Services may also be provided to
former residents of transitional housing
and current residents of permanent

housing who were homeless in the prior
6 months, for no more than 6 months

after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living. 

4) Rapid rehousing projects must
require the program participant to meet

with a case manager not less than once
per month as set forth in

578, 37( a)( 1)( ii)(F), to assist the

program participant in maintaining
long -term housing stability. 

c) Special populations. All eligible

costs are eligible to the same extent for
program participants who'are

unaccompanied homeless youth; 

persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking. 

d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of

providing supportive services using
Continuum of Care program funds. Staff

training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services

are not eligible costs. 

o) Eligible costs. 

1) Annual Assessment of Service
Needs. The costs of the assessment

required by § 578. 53( a)( 2) are eligible
costs. 

2) Assistance with moving costs. 
Reasonable one -time moving costs are
eligible and include truck rental and

hiring a moving company. 
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3) Case management. The costs of

assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are

eligible costs. Component services and
activities consist of: 

1) Counseling; 
Ii) Developing, securing, and

coordinating services; 
iii) Using the centralized or

coordinated assessment system as

regired under § 578,23(c)(9). 

iv) Obtaining federal, State, and local
benefits; 

v) Monitoring and evaluating
program participant progress; 

vi) Providing information and
referrals to other providers; 

vii) Providing ongoing risk
assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking; 
and

viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. 

4) Child care. The costs of

establishing and operating child care, 
and providing child -care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible, 

I) The children must be under the age

of 13, unless they are disabled children, 
Ii) Disabled children must be under

the age of 18. 
Iii) The child -care center must be

licensed by the jurisdiction in which it
operates in order for its costs to be
el' ible. 

5) Education services. The costs of

Improving knowledge and basic
educational skills are eligible. 

i) Services include instruction or

training in consumer education, health
education, substance abuse prevention, 

literacy, English as a Second Language, 
and General Educational Development
GED). 

ii) Component services or activities

are screening, assessment and testing; 
individual or group instruction; 
tutoring; provision of books, supplies, 
and instructional material; counseling; 
and referral to community resources. 

8) Employment assistance and job

training. The costs of establishing and
operating employment assistance and

job training programs are eligible, 
including classroom, online and /or
computer instruction, on- the -job
Instruction, services that assist

individuals in securing employment, 
acquiring learning skills, and /or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment

assistance and job training programs is
also an eligible cost. 

1) Learning skills include those skills
that can be used to secure and retain a

job, including the acquisition of
vocational licenses and /or cortificates. 

it) Services that assist individuals in

securing employment consist of: 
A) Employment screening, 

assessment, or testing; 
B) Structured job skills and job - 

seeking skills; 
C) Special training and tutoring, 

including literacy training and pre- 
vocational training; 

D) Books and instructional material; 
E) Counseling or job coaching; and
F) Referral to community resources. 
7) Food. The cost of providing meals

or groceries to program participants is
eli ible. 

r8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain, 
and retain suitable housing are eligible. 

i) Component services or activities

are tenant counseling; assisting
individuals and families to understand

leases; securing utilities; and making
moving arrangements, 

ii) Other eligible costs are:' 

A) Mediation with property owners
and landlords on behalf of eligible
program participants; 

B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

C) The payment of rental application
fees. 

9) Legal services. Eligible costs are

the fees charges) by licensed attorneys
and by persons) under the supervision
of licensed attorneys, for ac vice and
representation in matters that interfere

with the homeless individual or family' s
ability to obtain and retain housing. 

1) Eligible subject matters are child

support; guardianship; paternity; 
emancipation; legal separation; orders of
protection and other civil remedies for

victims of domestic violence, dating
violence, sexual assault, and stalking; 
appeal of veterans and public benefit
claim denials; landlord tenant disputes; 

and the resolution of outstanding
criminal warrants. 

ii) Component services or activities

may include receiving and preparing
cases for trial, provision of legal advice, 
representation at hearings, and

counseling. 
iii) Fees based on the actual service

performed ( i.e., fee for service) are also

eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, if the subreciplent Is a
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legal services provider and performs the
services itself, the eligible costs are the
subrecipient' s employees' salaries and

other costs necessary to perform the
services. 

Iv) Legal services for immigration

and citizenship matters and issues
related to mortgages and

homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are Ineligible, 

10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and

homelessness are eligible. These

services must be necessary to assist the
program participant to function

independently in the community. 
Component life skills training are the
budgeting of resources and money
management, household management, 
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent

training. 
11) Mental health services. Eligible

costs are the direct outpatient treatment
of mental health conditions that are

provided by licensed professionals. 
Component services are crisis

interventions; counseling; individual, 
family, or group therapy sessions; the
prescription of psychotropic

medications or explanations about the

use and management of medications; 

and combinations of therapeutic
approaches to address multiple

problems. 

12) Outpatient health services. 
Eligible costs are the direct outpatient
treatment of medical conditions when

provided by licensed medical
professionals including: 

I) Providing an analysis or
assessment of an individual' s health
problems and the development of a
treatment plan; 

ii) Assisting individuals to
understand their health needs; 

iii) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment; 

iv) Preventive medical care and

health maintenance services, including
in -home health services and emergency
medical services; 

v) Provision of appropriate

medication; 

vi) Providing follow -up services; and
vit) Preventive and noncosmotic

dental care. 

13) Outreach services. The costs of
activities to engage persons for the

purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are

eligible. 

1) Eligible costs include the outreach
worker' s transportation costs and a cell

phone to be used by the individual
performing the outreach, 

it) Component activities and services
consist of: initial assessment; crisis

counseling; addressing urgent physical
needs, such as providing meals, . 
blankets, clothes, or toiletries; actively
connecting and' providing people with
information and referrals to homeless
and mainstream programs; and

E the availability of the
housing and /or services provided
within the geographic area covered by
the Continuum of Care. 

14) Substance abuse treatment
services. The costs of program
participant intake and assessment, 

outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and

other inpatient drug or alcohol
treatment are ineligible. 

15) Transportation. Eligible costs are: 
1) The costs of program participant' s

travel on public transportation or in a. 

vehicle provided by the recipient or
subrecipient to and from medical care, 
employment, child care, or other

services eligible under this section. 

ii) Mileage allowance for service
workers to visit program participants

and to carry out housing quality
inspections; 

it) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and /or staff

serving program participants; 
iv) The cost of gas, insurance, taxes, 

and maintenance for the vehicle; 
v) The costs of recipient or

subrecipient staff to accompany or assist
program participants to utilize public

transportation; and
vi) If public transportation options

are not sufficient within the area, the

recipient may make a one -time payment
on behalf of a program participant

nooding car repairs or maintenance
required to operate a personal vehicle, 

subject to the following: 
A) Payments for car repairs or

maintenance on behalf of the program

participant may not exceed 10 percent
of the Blue Book value of the vehicle
Blue Book refers to the guidebook that

compiles and quotes prices for new and
used automobiles and other vehicles of

all makes, models, and types); 

B) Payments for car repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

C) The recipients or subrecipients

may require program participants to

share in the cost of car repairs or

maintenance as a condition of receiving
assistance with car repairs or

maintenance. 

16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one- 
time fee, paid to utility companies. 

17) Direct provision of services. If the
service described in paragraphs (e)( 1) 

through (e)( 16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include: 

i) The costs of labor or supplies, and

materials incurred by the recipient or
subrecipi ant in directly providing
supportive services to program
participants; and

ii) The salary and benefit packages of
the recipient and subrecipient staff who

directly deliver the services. 

578.55 operating costs. 

a) Use. Grant funds may be used to
pay the costs of the day -to -day operation
of transitional and permanent housing
in a single structure or individual

housing units. 
b) Eligible costs. ( 1) The maintenance

and repair of housing; 
2 Property taxes and insurance; 
3 Scheduled payments to a reserve

for replacement of major systems of the

housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost); 

4) Building security for a structure
where more than 50 percent of the units
or area is paid for with grant funds; 

5) Electricity, gas, and water; 
6) Furniture; and
7) Equipment. 
c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project. 
Program funds may not be used for the
operating costs of emergency shelter - 
and supportive service -only facilities. 
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease. 

678.67 Homeless Management

Information System. 

a) Eligible costs. ( 1) The recipient or

subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS ' 
designated by the Continuum of Care, 
including the costs of: 

i) Purchasing or leasing computer
hardware; 

ii) Purchasing software or software
licenses; 

iii) Purchasing or leasing equipment, 
including telephones, fax machines, and
furniture; 
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iv) Obtaining technical support; 
v) Leasing office space; 
vi) Paying charges for electricity, gas, 

water, phone service, and high -speed

data transmission necessary to operate
or contribute data to the HMIS; 

vii) Paying salaries for operating
HMIS, including: 

A) Completing data entry; 
B) Monitoring and reviewing data

quality; 
C) Completing data analysis; 
D) Reporting to the HMIS Lead; 
E) Training staff on using the HMIS; 

and

F) Implementing and complying with
HMIS requirements; 

viii) Paying costs of staff to travel to
and attend HUD - sponsored and HUD - 

approved training on HMIS and
programs authorized by Title IV of the, 
McKinney -Vento Homeless Assistance
Act; 

ix) Paying staff travel costs to
conduct intake; and

x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is

not the HMIS Lead. 
2) If the recipient or subrecipient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: 

f) Hosting and maintaining HMIS
software or data; 

if) Backing up, recovering, or
repairing HMIS software or data; 

iii) Upgrading, customizing, and
enhancing the HMIS; 

iv) Integrating and warehousing data, 
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems; 

v) Administering the system; 
vi) Reporting to providers, the

Continuum of Care, and HUD; and

vii) Conducting training on using the
system, including traveling to the
training, 

3) If the recipient or subrecipient is
a victim services provider, or a legal

services provider, it may use Continuum
of Care funds to establish and operate a

comparable database that complies with
HUD.'s HMIS requirements. 

b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements, 

578.69 Project administrative costs. 

a) Eligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part, 
excluding the amount for Continuum of
Care Planning Activities and UFA costs, 
for the payment of project
administrative costs related to the

planning and execution of Continuum
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of Care activities. This does not Include

staff and overhead costs directly related
to carrying out activities eligible under

578. 43 through § 578, 57, because those
costs are eligible as part of those

activities, Eligible administrative costs
include: 

1) General management, oversight, 
and coordination, Costs of overall
program management, coordination, 

monitoring, and evaluation. These costs
include, but are not limited to, 

necessary expenditures for the
following: 

i) Salaries, wages, and related costs of

the recipient's staff, the staff of
subrecipients, or other staff engaged in

program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of

each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro

rata share of the salary, wages, and
related costs of each person whose job

includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the

following: 
A) Preparing program budgets and

schedules, and amendments to those
budgets and schedules; 

B) Developing systems for assuring
compliance with program requirements; 

C) Developing agreements with
subrecipients and contractors to carry
out program activities; 

D) Monitoring program activities for
progress and compliance with program

requirements; 

E) Preparing reports and other
documents directly related to the
program for submission to HUD; 

F) Coordinating the resolution of
audit and monitoring findings; 

G) Evaluating program results against
stated objectives;. and

H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph ( a)( 1)( i)(A) through (G) of this
section, 

ii) Travel costs incurred for

monitoring of subrecipients; 
iii) Administrative services

performed under third -party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

iv) Other costs for goods and services
required for administration of the

program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance

but not purchase) of office space. 

2) Training on Continuum of Care
requirements, Costs of providing
training on Continuum of Care
requirements and attending HUD - 
sponsored Continuum of Care trainings, 

3) Environmental review. Costs of

carrying out the environmental review
respponsibilities under § 578. 31. 

b) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out

a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs, 

The UFA must share the remaining
project administrative funds with its
subrecipients,• 

2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients, 

578.61 Relocation costs. 

a) In general. Relocation costs under
the Uniform Relocation Assistance and

Real Property Acquisition Policies Act
of 1970 are eligible. 

b) Eligible relocation costs, Eligible
costs are costs to provide relocation

payments and other assistance to

persons displaced by a project assisted
with grant funds in accordance with

578. 83, 

678.63 Indlrect costs, 

a) In general, Continuum of Care

funds may be used to pay indirect costs
in accordance with OMB Circulars A -87

or A -122, as applicable. 

b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A -87 or
A -122, as applicable, 

c) Expenditure limits, The indirect

costs charged to an activity subject to an
expenditure limit under §§ 578. 39, 

578, 41, and 578, 59 must be added to the

direct costs charged for that activity
when determining the total costs subject
to the expenditure limits. 

Subpart E— High - Performing
Communities

678.65 Standards. 

a) In general. The collaborative

applicant for a Continuum may apply to
HUD to have the Continuum be

designated a high - performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made, 

b) Applying for HPC designation, The
application must be submitted at such
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time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires, 

Including at a minimum: 
1) A report showing how the

Continuum of Care program funds

received in the preceding year were
expended; 

2) A specific plan for how grant
funds will be expended; and

3) Information establishing that the
Continuum of Care meets the standards
for HPCs, 

c) Standards for qualifying as an
HPC, To qualify as an HPC, a
Continuum must demonstrate through: 

1) Reliable data generated by the
Continuum of Care' s HMIS that it meets

all of the following standards: 
f) Mean length ofhomelessness, 

Either the mean length of episode of
homelessness within the Continuum' s
geographic area is fewer than 20 days, 
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced

by at least 10 percent from the
preceding federal fiscal year, 

ii) Reduced recidivism, Of
individuals and families who leave
homelessness, less than 5 percent

become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after

leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year, 

iii) HMIS coverage, The Continuum' s
HMIS must have a bed coverage rate of
80 percent and a service volume

coverage rate of 80 percent as calculated

in accordance with HUD' s HMIS
requirements, 

iv) Serving families and youth. With
respect to Continuums that served - 
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576,2: 

A) 95 percent of those families and
youth did not become homeless again
within a 2 -year period following
termination of assistance; or

B) 85 percent of those families

achieved independent living in
permanent housing for at least 2 years
following termination of assistance, 

2) Reliable data generated from
sources other than the Continuum' s
HMIS, that is provided in a narrative or

other form prescribed by HUD that it
meets both of the following standards: 

1) Community action, All the
metropolitan cities and counties within

the Continuum' s geographic area have a
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comprehensive outroach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services In that
geographic area. 

ii) Renewing HPC status, If the
Continuum was designated an UPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578, 71, that
such activities were effective at

reducing the number of individuals and
families who became homeless in that
community, 

578.67 Publication of application. 

HUD will publish the application to

be designated an HPC through the HUD
Web site, for public comment as to

whether the Continuum seeking
designation as an HPC meets the
standards for being one, 

678.69 Cooperation among entities. 
An HPC must cooperate with HUD in

distributing information about its
successful efforts to reduce
homelessness. 

678.71 HPC- eliglbieactivities. 

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as

HPCs may also use grant funds to
provide housing relocation and
stabilization services and shout- and /or

medium -term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576, 104, if

necessary to prevent the individual or
family from becoming homeless, 
Activities must be carried out in
accordance with the plan submitted in

the application. When carrying out
housing relocation and stabilization
services and short- and /or medium -term

rental assistance, the written standards
set forth in § 578. 7( a)( 9)( v) and
rocordkeeping requirements of 24 CFR
576. 500 apply. 

Subpart F— Program Requirements

578. 73 Matching requirements. 
a) In general, The recipient or

subrecipient must match all grant funds, 

except for leasing funds, with no less
than 25 percent of funds or in -kind
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant

agreement, the 25 percent match must

be provided on a grant -by -grant basis. 
Recipients that are UFAs or are tho sole

recipient for their Continuum, may
provide match on a Continuum -wide

basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs

may use such match for the costs of
activities that are eligible under

578. 71, 

b) Cash sources, A recipient or
subrecipient may use funds from any
source, including any other federal
sources ( excluding Continuum of Care
program funds), as well as State, local, 
and private sources, provided that funds

from the source are not statutorily
prohibited to be used as a match, The

recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible

under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this pro am. gr

c) In -kind contributions. (1) The

recipient or subrecipient may use the
value of any real property, equipment, 
goods, or services contributed to the

project as match, provided that if the

recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or, 
in the case of HPCs, eligible under

578. 71, 

2) The requirements of 24 CFR 84, 23

and 85, 24 apply, 
3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third

party that will provide the services, 
Services provided by individuals must
be valued at rates consistent with those

ordinarily paid for similar work in the
recipient' s or subrecipiont's

organization. If the recipient or
subrecipient does not have employees

pperforming similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market. 

1) The MOU must establish the
unconditional commitment, except for

selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the

profession of the persons providing the
service, and the hourly cost of the
service to be provided, 

ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records

documenting the service hours
provided, 

578.76 General operations. 

a) State and local requirements. (1) 

Housing and facilities constructed or
rehabilitated with assistance under this

part must meet State or local building
codes, and in the absence of State or

local building codes, the International
Residential Code or International

Building Code ( as applicable to the type
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of structure) of the International Code

Council. 
2) Services provided with assistance

under this part must be provided in
compliance with all applicable State

and local requirements, including
licensing requirements. 

b) Housing quality standards. 
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with

Continuum of Care program funds, must

meet the applicable housing quality
standards (HQS) under 24 CFR 982. 401

of this title, except that 24 CFR
982.401(') applies only to housing
occupie by program participants
receiving tenant -based rental assistance, 
For housing rehabilitated with funds
under this part, the lead -based paint
requirements in 24 CFR part 35, 

subparts A, B, J, and R apply. For
housing that receives project -based or
sponsor -based rental assistance, 24 CFR

part 35, subparts A, B, H, and R apply. 
For residential property for which funds
under this part are used for acquisition, 

leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R
a"

MBefore any assistance will be
provided on behalf of a program
participant, the recipient, or

subrecipient, must physically inspect
each unit to assure that the unit meets

HQS. Assistance will not be provided
for units that fail to meet HQS, unless

the owner corrects anyy deficiencies
within 30 days from tho date of the
initial inspection and the recipient or

subrecipient verifies that all deficiencies
have been corrected. 

2) Recipients or subrocipients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS, 

c) Suitable dwelling size, The
dwelling unit must have at least one _ 
bedroom or living /sleeping room for
each two persons, 

1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living /sleeping room, 

2) If household composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive

services, 

d) Meals. Each recipient and
subrecipient of assistance under this

part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation

facilities for residents. 

e) Ongoing assessment of supportive' 
services, To the extent practicable, each
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project must provide supportive

services for residents of the project and

homeless persons using the project, 
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this

part must conduct an ongoing
assessment of the supportive services

needed by the residents of the project, 
the availability of such services, and the
coordination of services needed to

ensure long -term housing stability and
must make adjustments, as appropriate, 

1) Residential supervision, Each . 
recipient and subrecipient of assistance

under this part must provide residential

supervision as necessary to facilitate the
adequate provision of supportive

services to the residents of the housing
throughout the term of the commitment

to operate supportive housing, 
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient

knowledge to provide or to supervise
the provision of supportive services to

the residents, 

g) Participation of homeless
individuals, (1) Each recipient and
subrecipient must provide for the
participation of not less than one

homeless individual or formerly
homeless individual on the board of
directors or other equivalent

policymaking entity of the recipient or
subrecipient, to the extent that such

entity considers and makes policies and
decisions regarding any project, 
supportive services, or assistance

provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval

for a plan to otherwise consult with

homeless or formerly homeless persons
when considering and making policies
and decisions, 

2) Each recipient and subrecipient of
assistance under this part must, to the

maximum extent practicable, Involve
homeless individuals and families
through employment; volunteer

services; or otherwise in constructing, 
rehabilitating, maintaining, and
operating the project, and in providing
su portive services for the project, 

h) Supportive service agreement. 

Recipients and subrecipients may
require the program participants to take
part in supportive services that are not

disability- related services provided
through the project as a condition of

continued participation in the program, 

Examples of disability - related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication, 

which are provided to a person with a

disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients

may require program participants to
take part in such services as a condition
of continued participation in the
pro ram, 

i5 Retention of assistance- after death, 
incarceration, or institutionalization for

more than 90 days of qualifying
member, For permanent supportive

housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of

the qualifying member's death, long- 
term incarceration, or long -term
institutionalization, have the right to
rental assistance under this section until

the expiration of the lease in effect at

the time of the qualifying member' s
death, long -term incarceration, or long- 
term institutionalization, 

676.77 Calculating occupancy charges
and rent. 

a) Occupancy agreements and leases, 
Recipients and subrecipients must have

signed occupancy agreements or leases
or subleases) with program participants

residing in housing, 
b) Calculation of occupancy charges, 

Recipients and subrecipients are not

required to impose occupancy charges
on program participants as a condition

of residing in the housing, However, if
occupancy charges are imposed, they
may not exceed the highest of; 

1) 30 percent of the family' s monthly
adjusted Income (adjustment factors
include the number of people in the

family, age of family members, medical
expenses, and child -care expenses); 

2) 10 percent of the family's monthly
income; or

3) If the family is receiving payments
for welfare assistance from a public

agency and a part of the payments
adjusted in accordance with the

family' s actual housing costs) is
specifically designated by the agency to
meet the family' s housing costs, the
portion of the payments that is

designated for housing costs, 
4) Income, Income must be

calculated in accordance with 24 CFR
5, 609 and 24 CFR 5. 611( a), Recipients
and subrecipients must examine a

program participant' s income initially, 
and if there is a change in family
composition ( e,g„ birth of a child) or a
decrease in the resident' s income during
the year, the resident may request an
Interim reexamination, and the

occupancy charge will be adjusted
accordingly, 

c) Resident rent. (1) Amount of rent. 
f) Each program participant on whose

behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3( a)( 1) 

of the U,S, Housing Act of 1937 ( 42
U.S.C, 1437a(a)( 1)), 

11) Income of program participants
must be calculated in accordance with
24 CFR 5, 609 and 24 CFR 5, 611( a), 

2) Review. Recipients or
subrecipients must examine a program

participant' s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward

rent payable by the program participant, 
Adjustments to a program participant' s

contribution toward the rental payment

must be made as changes in income are
identified. 

3) Verification, As a condition of
participation in the program, each
program participant must agree to

supply the information or
documentation necessary to verify the
program participant' s Income, Program
participants must provide the recipient

or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant' s

contribution toward the rental payment, 

678,79 Limitation on transitional

housing. 

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if

permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living, 
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months, 

678.81 Term of commitment, repayment

of grants, and prevention of undue benefits. 

a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new

construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15

years from the date of initial occupancy
or date of initial service provision, 
Recipient and subrecipients must

execute and record a HUD - approved
Declaration of Restrictive Covenants

before receiving payment of grant funds. 
b) Conversion, Recipients and

subrecipients carrying out a project that
provides transitional or permanent

housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit

of very low- income persons, The request
must be made while the project is

operating as homeless housing or
supportive services for homeless
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Individuals and families, must be in

writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor In HUD' s
decision on the proposed conversion is
the unmet need for transitional or

permanent housing or supportive
services in the Continuum of Care' s
gee raphic area. 

c) Repayment of grant funds. If a
project is not operated as transitional or

permanent housing for 10 years
following the date of initial occupancy, 
HUD will require repayment o£ the
entire amount of the grant used for
acquisition, rehabilitation, or new

construction, unless conversion of the

project has been authorized under
paragraph (b) of this section, If the
housing is used for such purposes for
more than 10 years, the payment

amount will be roduced by 20
percentage points for each year, beyond
the 10 -year period in which the project
is used for transitional or permanent

housing, 
d) Prevention of undue benefits. 

Except as provided under paragraph ( e) 

of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition, 
rehabilitation, or new construction, 

occurring before the 15 -year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient

from unduly, benefiting from such sale
or disposition, 

e) Exception. A recipient or
subrecipient will not be required to

comply with the terms and conditions
prescribed under paragraphs ( c) and (d) 
of this section if; 

1) The sale or disposition of the

property used for the project results in
the use of the property for the direct
benefit of very low - income persons; 

2) All the proceeds are used to
provide transitional or permanent

housing that moot the requirements of
this part; 

3) Project -based rental assistance or

operating cost assistance from any
federal program or an equivalent State
or local program is no longer made

available and the project is meeting
applicable performance standards, 

provided that the portion of the project
that had benefitted from such assistance

continues to meet the tenant income
and rent restrictions for low- income

units under section 42( g) of the Internal
Revenue Code of 1986; or

4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in

which case the project may serve

individuals and families at risk of
homelessness, 

678.83 Displacement, relocation, and
acquisition. 

a) Minimizing displacement, 
Consistent with the other goals and
objectives of this part, recipients and

subreciptents must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
families, individuals, businesses, 

nonprofit organizations, and farms) as a
result of projects assisted under this

part. " Project," as used in this section, 
means any activity or series of activities
assisted with.Continuum of Care funds

received or' anticipated in any phase of
an undertaking, 

b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney -Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project Is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney -Vento
Act. The absence of such assistance to

the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under
conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA), 

42 U.S, C. 4601- 4655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with

paragraph ( c) of this section, 

2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title X of the McKinney -Vento
Act. Consistent with paragraph ( c)(2)( ii) 
of this section, no program participant

may be required to relocate temporarily
for a project if the person cannot be

offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable

terms and conditions, The length of

occupancy requirements in § 578. 79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)( iii)(D) 

of this section). Any program
participant who has been temporarily
relocated for a period beyond one year

must be treated as permanently
displaced and offered relocation
assistance and payments consistent with

paragraph (c) of this section, Program

participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided: 

1) Reimbursement for all reasonable

out -of- pocket expenses incurred in
connection.with the temporary
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relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent /occupancy charges and utility
costs; and

ii) Appropriate advisory services, 
including reasonable advance written
notice of; 

A) The date and approximate

duration of the temporary relocation; 
B) The location of the suitable, 

decent, safe, and sanitary dwelling to be
made available for the temporary
period; 

C) The reasonable terms and
conditions under which the program

participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

D) The provisions of paragraph
b)( 2)( 1) of this section. 

c) Relocation assistance for displaced
persons. (1) M general. A displaced
person (defined in paragraph ( c)( 2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and

implementing regulations at 49 CFR part
24. A displaced person must be advisod
of his or her rights under the Fair

Housing Act. Whenever possible, 
minority persons must be given
reasonable opportunities to relocate to

decent, safe, and sanitary replacement
dwellings, not located in an area of

minority concentration, that are within
their financial means. This policy, 
however, does not require providing a
person a larger payment than is

necessary to enable a person to relocate
to a comparable replacement dwelling. 
See 49 CFR 24, 205(c)( 2)( ii)(D). 

2) Displaced person. ( i) For the
purposes of paragraph ( c) of this section, 

the term " displaced person" means any
person ( family, individual, business, 
nonprofit organization, or farm) that

moves from real property, or moves
personal property from real property, 
permanently, as a direct result of
acquisition, rehabilitation, or

demolition for a project. This includes

any permanent, involuntary move for a
project, including any permanent move
from the real property that is made: 

A) After the owner (or person in
control of the site) issues a notice to

move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the

submission by the rociplont or
subrecipient of an application for
assistance to HUD (or the recipient, as

applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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B) After the owner (or person in
control of the site) issues a notice to

move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as

evidenced in accordance with

678, 25( b), if that occurs after the
application for assistance; or

PC) Before the date described under
paragraph ( c)( 2)( 1)( A) or (B) of this
section; if the recipient or HUD
determines that the displacement

resulted directly from acquisition, 
rehabilitation, or demolition for the
pro77ept' or

D) By a tenant of a building that is
not assisted under Title IV of the

McKinney -Vento Act, if the tenant
moves after execution of the agreement

covering the acquisition, rehabilitation, 
or demolition of the property for the
project; or

i) For the purposes of paragraph (e) 
of this section, the term " dispplaced

person" means any person (family, 
Individual, business, nonprofit
organization, or farm) that moves from

real property, or moves personal
property from real property,, 
permanently, as a direct result of
acquisition, rehabilitation, or

demolition for a project. This includes

any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney -Vento
Act, if any one of the following three
situations occurs: 

A) The program participant moves

after execution of the agreement

covering the acquisition, rehabilitation, 
or demolition of the property for the
project and is either not eligible to
return upon project completion or the

move occurs before the program
participant is provided written notice

offering the program participant an
opportunity to occupy a suitable, 
decent, safe, and sanitary dwelling In
the same building or complex upon
project completion under reasonable

terms and conditions. Such reasonable
terms and conditions must include a

lease ( or occupancy agreement, as
applicable) consistent with Continuum

of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts

established in § 578, 77, or
B) The program participant is

required to relocate temporarily, does
not return to the building or complex, 
and any one of the following situations
occurs: 

1) The program participant is not
offered payment for all reasonable out- 

of- pocket expenses incurred in

connection with the temporary
relocation; 

2) The program participant is not

eligible to return to the building or
com lax upon project completion; or

3rOther conditions of the temporary
relocation are not reasonable; or

C) The program participant is
required to move to another unit in the

same building or complex, and any one
of the following situations occurs: 

1) The program participant is not
offered reimbursement for all reasonable
out -of- pocket expenses incurred in
connection with the move; 

2) The program participant is not

eligible to remain in the building or
complex upon project completion; or

3J Other conditions of the move are
not reasonable. 

iii) Notwithstanding the" provisions of
paragraph (c)(2)( 1) or (ii) of this section, 

a pperson does not qualify as aXisplaced person" if: 
A) The person has been evicted for

serious or repeated violation of the

terms and conditions of the lease or

occupancy agreement; the eviction
complied with applicable federal, State, 
or local requirements (see § 578. 91); and
the recipient or subrecipient determines
that the eviction was not undertaken for

the purpose of evading the obligation to
provide relocation assistance; 

B) The person moved Into the

property after the submission of the
application but, before signing a lease or . 
occupancy agreement and commencing

occupancy, was provided written notice
of the project's possible impact on the

person ( e,g„ the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that

the person would not qualify as a
displaced person" ( or for any

relocation assistance provided under

this section), as a result of the project; 
C) The person is ineligible under 49

CFR 24. 2( a)( 9)( ii)); 
D) The person is a program

participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must

move as a direct result of the longth -of- 
occupancy restriction under § 578,79; or

E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or

demolition for the project. 

iv) The recipient may request, at any
time, HUD' s determination of whether a
displacement is or would be covered
under this section. 

3) Initiation ofnegotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this
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section, if the displacement is a direct

result of privately undertaken
rehabilitation, demolition, or

acquisition of the real property, 
Initiation of negotiations" means the

execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient, 

as applicable) and the person owning or
controlling the property. in the case of
an option contract to acquire property, 
the initiation of negotiations does not
become effective until execution of a

written agreement that creates a legally
enforceable commitment to proceed

with the purchase, such as a purchase

agreement, 

d) Real property acquisition
requirements. Except for acquisitions
described In 49 CFR 24, 101(b)( 1) 
through (5), the URA and the

requirements of 49 CFR part 24, subpart

B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs, 

e) Appeals, A person who disagrees
with the recipient' s ( or subrocipiont' s, if

applicable) determination concerning
whether the person qualifies as a

displaced person, or the amount of
relocation assistance for which the

person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24, 10), A low - 
income person who is dissatisfied with
the recipient' s determination on his or

her appeal may submit a written request
for review of that determination to the
local HUD field office. 

578.85 Timeliness standards. 

a) In general, Recipients must initiate
approved activities and projects

promptly. 
b) Construction activities. Recipients

of funds for rehabilitation or new

construction must meet the following
standards: 

1) Construction activities must begin

within 9 months of the later of signing' 
of the grant agreement or of signing an
addendum to the grant agreement

authorizing use of grant funds for the
project. 

2) Construction activities must be

completed within 24 months of signing
the grant agreement, 

3) Activities that cannot begin until
after construction activities are

completed must begin within 3 months
of the date that construction activities
are completed. 

c) Distribution, A recipient that
receives funds through this part must: 

1) Distribute the funds to
subrecipients ( in advance of

expenditures by the subrocipients); 
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2) Distribute the appropriate portion
funds

funds as provided under the regulations be used for the acquisition, 
of the to a subrecipient no later of this part without impairing its construction, or rehabilitation of

than 45 days after receiving an independence, autonomy, expression of structures only to the extent that those
approvable request for such distribution religious beliefs, or religious character, structures are used for conducting
from the subrecipient; and Such organization will retain its eligible activities under this part. When

3) Draw down funds at least once per independence from federal, State, and a structure is used for both eligible and
quarter of the program year, after local government, and may continue to explicitly religious activities, program
eligible activities commence. carry out its mission, including the funds may not exceed the cost of those

578.87 Limitation on use of funds, 
definition, development, practice, and
expression of its religious beliefs, 

portions of the acquisition, new
construction, or rehabilitation that are

a) Maintenance of effort. No
assistance provided under this part (or

provided that it does not use direct
program funds to support or engage in

attributable to' eligible activities in

accordance with the cost accountingany State or local government funds
used to supplement this assistance) may

any explicitly religious activities, 
including activities that involve overt

requirements applicable to the

Continuum of Care program, 
be. used to replace State or local funds

previously used, or designated for use, 
religious content, such as worship, Sanctuaries, chapels, or other rooms

to assist homeless persons. 
b) Faith -based activities, (1) Equal

religious instruction, or proselytization, 

or any manner prohibited by law; 
that a Continuum of Care program - 
funded religious congregation uses as its

treatment ofprogram participants and
Among other things, faith -based
organizations may use space in their

principal place of worship, however, are
ineligible for Continuum of Caregprogram beneficiaries. (i) Program

participants. Organizations.that areOrg nfzat
facilities to provide ro ram- fundedp P g
services, without removing or altering

program - funded improvements. 

Disposition of real property after thereligious or are eligible, on

the same basis as any other
religious art, icons, scriptures, or other term of the grant, or any change in the

organization, to participate in the
religious symbols, In addition, a
Continuum of Care program- funded

use of the property during the term of
the grant, Is subject to goverrimentwideContinuum of Care program. Neither the

Federal Government nor a State or local
religious organization retains its

authority over its internal governance, 
regulations governing real property
disposition (see 24 CFR parts 84 and

government receiving funds under the
Continuum of Care program shall

and it may retain religious terms in its
organization' s name, select its board

85), 
6) Supplemental funds. If a State ordiscriminate against an organization on

the basis of the organization' s religious
members on a religious basis, and
include religious references in its

local government voluntarily
contributes its own funds to supplement

character or affiliation, Recipients and
subrecipients of program funds shall

organization' s mission statements and

other governing documents, 
federally funded activities, the State or
local government has the option to

not, in providing program assistance, 
discriminate against a program

4) Alternative provider, If a program segregate the federal funds or

participant or prospective program

participant or prospective program

participant of the Continuum of Care
commingle them, However, if the funds
are commingled, this section applies to

participant on the basis of religion or
religious belief, 

program supported by HUD objects to
the religious character of an

all of the commingled funds.. 

it) Beneficiaries. In providing
services supported in whole or in part

organization that provides services
under the program, that organization

c) Restriction on combining funds. In
single structure or housing unit, the

with federal financial assistance, and in shall, within a reasonably prompt time
ffollowing types of assistance may not be
combined; their-outreach activities related to such

services, program participants shall not
after the objection, undertake reasonable

efforts to identify and refer the program
1) Leasing and acquisition, 

discriminate against current or participant to an alternative provider to
which

rehabilitation, 

snew
construction; 

2) Tenant -eased rental assistance and
prospective program beneficiaries on
the basis of religion, a religious belief, g g

the prospective programp p p g
participant has no objection. Except for

acquisition, rehabilitation, or new

a refusal to hold a religious belief, or a
refusal to attend or participate in a

services provided by telephone, the
Internet, or similar means, the referral

construction; 

3) Short- or medium -term rental

roll' ious practice, must be to an alternate provider in
assistance and acquisition, 

rehabilitation, or new construction; 
2 Separation. of explicitly religious

activities, Recipients and subrecipients
reasonable geographic proximity to the
organization making the referral. In

4) Rental assistance and leasing; or
5) Rental assistance and operating. of Continuum of Care funds that engage

in explicitly religious activities, 
making the referral, the organization
shall comply with applicable privacy

d) Program fees. Recipients and

subrecipients may not charge program
Including activities that involve overt
religious content such as worship, 

laws and regulations, Recipients and

subrecipients shall document any
participants program fees. 

religious instruction, or proselytization, objections from program participants 576.89 Limitation on use of grant funds

must perform such activities and offer and prospective program participants to serve persons defined as homeless

such services outside of programs that and any efforts to refer such participants under other federal laws. 
are supported with federal financial to alternative providers in accordance a) Application requirement, 

assistance separately, in time or with the requirements of Applicants that intend to serve
location, from the programs or services 578.103( a)( 13). Recipients shall ensure unaccompanied youth and families with
funded under this part, and that all subrecipient agreements make children and youth defined as homeless

participation in any such explicitly organizations receiving program funds under other federal laws in paragraph

religious activities must be voluntary for aware of these requirements, 3) of the homeless definition in § 576. 2
the program beneficiaries of the HUD- 5) Structures. Program funds may not must demonstrate in their application, 
funded pprograms or services, be used for the acquisition, to HUD' s satisfaction, that the use of

3) Religious identity. A faith -based construction, or rehabilitation of grant funds to serve such persons is an
organization that is a recipient or structures to the extent that those equal or greater priority than serving
subrecipient of Continuum of Care structures are used for explicitly persons defined as homeless under
program funds is eligible to use such religious activities. Program funds may paragraphs ( 1), ( 2), and ( 4) of the
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definition of homeless in § 576, 2, To

demonstrate that it is of equal or greater

priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the

plan submitted under section

427(b)( 1)( B) of the Act, especially with
respect to children and unaccompanied

youth. 

b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care' s geographic

area may be used to serve such persons, 
c) Exception, The 10 percent

limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point -in -time count, is less than
one -tonth of one percent of the total

population; 

678.91 Termination of assistance to

program participants, 

a) Termination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who

violates program requirements or

conditions of occupancy. Termination
under this section does not bar the

recipient or subrecipient from providing
further assistance at a later date to the

same individual or family, 
b) Due process. In terminating

assistance to a program participant, the

recipient or subrecipient must provide a

formal process that recognizes the rights

of individuals receiving assistance
under the due process of law, This
process, at a minimum, must consist of: 

1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance; 

2) Written notice to the program

participant containing a clear statement
of the reasons for termination; 

3) A review of the decision, in which
the program participant is given the

opportunity to present written or oral
objections before a person other than the
person ( or a subordinate of that person) 
who made or approved the termination, 

decision, and

4) Prompt written notice of the final
decision to the program participant. 

c) Hard -to -house populations, 
Recipients and subrocipients that are

providing permanent supportive
housing for hard -to -house populations
of homeloss persons must exercise

judgment and examine all extenuating
circumstances In determining when
violations are serious enough to warrant

termination so that a program

participant' s assistance is terminated

only in the most severe cases, 

678.93 Fair Housing and Equal
Opportunity. 

a) Nondiscrimination and equal

opportunity requirements, The
nondiscrimination and equal

opportunity equirements sot forth in 24
CFR 5, 105(x) are applicable. 

b) Housing for specific
subpopulations, Recipients and

subrecipients may exclusively serve a
particular homeless subpopulation in

transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the

following: 
1) The housing may be limited to one

sox where such housing consists of a
single structure with shared bedrooms

or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the

configuration of the housing make it
appropriate for the housing to be limited
to one sex; 

2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against

any protected class under federal
nondiscrimination laws in 24 CFR 5, 105

e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or

chronically homeless persons and
families), 

3) The housing may be limited to
families with children, 

4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons

with a criminal record that includes a

violent crime from the project so long as
the child resides in the housing, 

5) Sober housing may exclude
persons who refuse to sign an

occupancy agreement or lease that
prohibits program participants from

possessing, using, or being under the
influence of illegal substances and /or
alcohol on the premises, 

6) If the housing is assisted with
funds under a federal program that is

limited by federal statute or Executive
Order to a specific subpopulation, the

housing maybe limited to that
subpopulation (e,g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 maybe
limited to persons with acquired

immunodeficiency syndrome or related
disoasos), 

7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in

the housing (e. g,, substance abuse
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addiction treatment, domestic violence

services, or a high intensity package
designed to meet the needs of hard -to- 
reach homeless persons). While the

housing may offer services for a
particular type of disability, no
otherwise,eligible individuals with

disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. 

c) Affirmatively furthering fair
housing, A recipient must implement its
programs In a manner that affirmatively
furthers fair housing, which means that
the recipient must: 

1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color, 

national origin, religion, sex, age, 

familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records

of those marketing activities; 
2) Where a recipient encounters a

condition or action that impedes fair

housing choice for current or
prospective program participants, 

provide such information to the
jurisdiction that provided the

certification of consistency with the
Consolidated Plan; and

3) Provide program participants with
information on rights and romedies
available under applicable federal, State

and local fair housing and civil rights
laws. 

d) Accessibility and integrative
housing and services for persons with
disabilities. Recipients and

subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 ( 24
CFR part 8), and Titles II and III of the
Americans with Disabilities Act, as
applicable ( 28 CFR parts 35 and 36), In
accordance with the requirements of 24

CFR 8, 4( d), recipients must ensure that
their program' s housing and supportive
services are provided in the most

Integrated setting appropriate to the
needs of parsons with disabilities, 

e) Prohibition against involuntary
family separation, The age and gender
of a child under age 18 must not be used

as a basis for denying any family' s
admission to a project that receives

funds under this part. 

678,95 Confllots of Interest, 

a) Procurement, For the procurement

of property (goods, supplies, or
equipment) and services, the recipient

and its subrecipients must comply with
the codes of conduct and conflict -of- 

interest requirements under 24 CFR
85. 36 ( for governments) and 24 CFR
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84, 42 ( for private nonprofit
or anizations), 

Nb) Continuum of Care board
members, No Continuum of Care board

member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents. 

c) Organizational conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or

organizations, the recipient or

subrecipient is unable or potentially
unable to render impartial assistance in

the provision of any type or amount of
assistance under this part, or when a
covered person' s, as in paragraph ( d)( 1) 

of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise

when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient

participates in making rent
reasonableness determinations under

578. 49(b)( 2) and § 578, 51( g) and
housing quality inspections of property
under § 578. 75( b) that the recipient, 

subrecipient, or related entity owns, 
d) Other conflicts, For all other

transactions and activities, the following
restrictions apply; 

1) No covered person, meaning a
person who is an employee, agent, 
consultant, officer, or elected or

appointed official of the recipient or its
subrecipients and who exorcises or has

exercised any functions or
responsibilities with respect to activities

assisted under this part, or who is in a
position to participate in a decision - 

making process or gain inside
information with regard to activities

assisted under this part, may obtain a
financial interest or benefit from an

assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted

activity, or have a financial interest in
the proceeds derived from an assisted

activity, either for him or herself or for
those with whom he or she has

immediate family or business ties, 
during his or her tenure or during the
one -year period following his or her
tenure, 

2) Exceptions, Upon the written

request of the recipient, HUD may grant
an exception to the provisions of this

section on a case -by -case basis, taking
into account the cumulative effects of

the criteria In paragraph ( d)( 2)( ii) of this
section, provided that the recipient has

satisfactorily met the threshold
requirements of paragraph (d)(2)( ii) of
this section, 

i) Threshold requirements, HUD will

consider an exception only after the
recipient has provided the following
documentation: 

A) Disclosure of the nature of the

conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the

conflict has been disclosed in
accordance with their written code of
conduct or other conflict -of- interest

policy; and
B) An opinion of the recipient's

attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
Is a private nonprofit organization, the
exception would not violate the

organization' s internal policies, 
fii) Factors to be considered for

exceptions. In determining whether to
grant a requested exception after the

recipient has satisfactorily met the
threshold requirements under paragraph

c)(3)( i) of this section, HUD must
conclude that the exception will serve

to further the purposes of the
Continuum of Care program and the
effective and efficient administration of

the recipient's or subrecipient' s project, 

taking into account the cumulative
effect of the following factors, as
ap licable: 

M Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available; 

B) Whether an opportunity, was
provided for open competitive bidding
or negotiation; 

C) Whether the affected person has
withdrawn from his or her functions, 

responsibilities, or the decision- making
process with respect to the specific

activity in question; 
D) Whether the interest or benefit

was present before the affected person
was in the position described in
paragraph (c)( 1) of this section; 

E Whatjjier undue hardship will
result to the recipient, the subrecipient, 
or the person affected, when weighed

against the public interest served by
avoiding the prohibited conflict; 

F) Whether the person affected is a

member of a group or class of persons
intended to-be the beneficiaries of the

assisted activity, and the exception will
permit such person to receive generally
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the same interests or benefits as are

being made available or provided to the
grou or class; and

GrAny other relevant considerations, 
578.97 Progremincome. 

a) Defined, Program income is the

income received by the recipient or
subrocipient directly generated by a
grant - supported activity, 

b) Use, Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of

this part. Costs incident to the

generation of program income may be
deducted from gross income to calculate
program income, provided that the costs

have not been charged to grant funds. 

c) Rent and occupancy charges, 
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and

occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist

the residents from whom they are
collected to move to permanent

housing, 

578.99 Appllcabllity of other federal
requirements. 

In addition to the requirements set

forth in 24 CFR part 5, use of assistance

provided under this part must comply
with the following federal requirements: 

a) Environmental review, Activities
under this part are subject to

environmental review by HUD under 24
CFR part 50 as noted in § 578, 31, 

b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a

state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an

assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended

by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must: 

1), Procure items designated in
guidelines of the Environmental

Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable, 

consistent with maintaining a

satisfactory level of competition, where
the purchase price of the item exceeds

10, 000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $ 10, 000; 

2) Procure solid waste management

services in a manner that maximizes

energy and resource recovery; and
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3) Must have established an
affirmative procurement program for the
procurement of recovered materials

identified in the EPA guidelines, 
c) Transparency Act Reporting; 

Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009, 
and additional requirements published

by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass - 

through awards, subrecipient awards, or
vendor awards in the Federal

Government Web site www.fsrs.gov or

its successor system, The reporting of
award and subaward information is In
accordance with the requirements of the

Federal Financial Assistance

Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110 -252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 ( 75 FR 55669), 

d) The Coastal Barrier Resources Act

of 1882 (16 U.S. C: 3501 et seq,) may
apply to proposals under this part, 
de onding on the assistance requested. 

e) Applicability of OMB Circulars, 
The requirements of 24 CFR part 86— 
Administrative Requirements for Grants
and Cooperative Agreements to State, 

Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
226 —Cost Principles for State, Local
and Indian Tribal Governments ( OMB
Circular A -87) —apply to governmental
recipients and subrecipients except

where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84— Uniform Administrative

Requirements for Grants and
Agreements with Institutions of Higher

Education, Hospitals, and Other Non - 
Profit Organizations; 2 CFR part 230 — 
Cost Principles for Non -Profit

Organizations ( OMB Circular A -122); 
and 2 CFR part 220 —Cost Principles for

Education Institutions apply to the
nonprofit recipients and subrecipients, 

except where inconsistent with the

provisions of the McKinney- Vento Act
or this part, 

f) Lead -based paint, The Lead -Based
Paint Poisoning Prevention Act (42
U.S. C. 4821 - 4846), the Residential

Lead -Based Paint Hazard Reduction Act
of 1992 ( 42 U.S. C. 4851 - 4856), and

implementing regulations at 24 CFR part
35, subparts A, B, H, J, K, M, and R
apply to activities under this program, 

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A- 
133, " Audits of States, Local

Governments, and Non - profit
Or anizations," 

i) Davis -Bacon Act, The provisions

of the Davis -Bacon Act do not apply to
this program. 

i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable, 

comply with Section 3 of the Housing
and Urban Development Act of 1968

and its implementing regulations at 24
CFR part 135, as applicable, 

Subpart G —Grant Administration

578.101 Technical assistance. 

a) Purpose, The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients, 

and UFAs implement and administer

their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the

separation of families In projects funded

under the Emergency Solutions Grants, 
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in

housing and services for persons
experiencing homelessness, 

b) Defined, Technical assistance
means the transfer of skills and

knowledge to entities that may need, but
do not possess, such skills and

knowledge, The assistance may include, 
but is not limited to, written
information such as papers, manuals, 

guides, and brochures; person -to- person
exchanges; web -based curriculums, 

training and Webinars, and their costs, 
c) Set - aside, HUD may set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third -party
providers, 

d) Awards. From time to time, as

HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical

assistance, HUD may enter into
contracts, grants, or cooperative

agreements, when necessary, to
Implement the technical assistance. 

HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds, 

578.103 Recordkeeping requirements. 
a) In general, The recipient and its

subrecipients must establish and

maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and

must establish and maintain sufficient

records to enable HUD to determine
whether the recipient and its

subrecipients are meeting the
requirements of this part, including: 

1) Continuum of Care records, Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum
of Care: 

1) Evidence that the Board selected by
the Continuum of Care meets the
requirements of §578, 5( b); 

ii) Evidence that the Continuum has
been established and operated as set

forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated

annually, a written process for selecting
a board that is reviewed and updated at

least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients; 

iii) Evidence that the Continuum has
prepared the application for funds as set

forth in § 578,9, including the
designation of the eligible applicant to
be the collaborative applicant, 

2) Unified funding agency records, 
UFAs that requested grant amendments
from HUD, as set forth in § 578, 105, 

must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant

amendment was discussed and

ap roved, 
3) Homeless status. Acceptable

evidence of the homeless as status is set
forth in 24 CFR 576,500(b). 

4) At risk ofhomelessness status, For
those recipients and subrecipients that

serve persons at risk of homelessness, 

the recipient or subrecipient must keep
records that establish " at risk of

homelessness" status of each individual

or family who receives Continuum of
Care homelessness prevention

assistance. Acceptable evidence is
found in 24 CFR 576, 500(c), 

5) Records of reasonable beliefof
imminent threat ofharm. For each
program participant who moved to a

different Continuum of Care due to
imminent threat of further domestic

violence, dating violence, sexual
assault, or stalking under § 578. 51( c)(3), 
each recipient or subrecipient of

assistance under this part must retain: 
i) Documentation of the original

incidence of domestic violence, dating
violence, sexual assault, or stalking, 

only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service

provider, social worker, legal assistance
provider, pastoral counselor, mental

health provider, or other professional
from whom the victim has sought
assistance; medical or dental records; 
court records or law enforcement

records; or written certification by the
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program participant to whom the

violence occurred or by the head of
household, 

ii) Documentation of the reasonable
belief of imminent threat of further

domestic violence, -dating violence, or
sexual assault or stalking, which would
include threats from a third - party, such
as a friend or family member of the
perpetrator of the' violence. This may b
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental

health provider, or other professional
from whom the victim has sought . 

assistance; current restraining order; 
recent court order or other court

records; law enforcement report or
records; communication records from

the perpetrator of the violence or family
members or friends of the perp6trator o

the violence, including emails, 
voicemails, text messages, and social
media posts; or a written certification b
the program participant to whom the
violence occurred or the head of
household. 

6) Annual income, For each program

participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subreciple

must keep the following documentation
of annual income: 

i) Income evaluation form specified

by HUD and completed by the recipient
or subrecipiont; and

ii) Source documents ( e.g,, most
recent wage statement, unemployment
compensation statement, public benefit
statement, bank statement) for the asset

held by the program participant and
income received before the date of the
evaluation; 

iii) To the extent that source
documents are unobtainable, a written

statement by the relevant third party
e.g., employer, government benefits

administrator) or the written

certification by the recipient' s or
subrecipient' s intake staff of the oral

verification by the relevant third party
of the income the program participant
received over the most recent period; or

iv) To the extent that source

documents and third -party verification
are unobtainable, the written

certification by the program participant
of the amount of income that the

program participant is reasonably
expected to receive over the 3 -month

period following the evaluation, 
7) Program participant records. In

addition to evidence of " homeless" 
status or " at- risk- of- bomelessness" 
status, as applicable, the recipient or

subrecipient must keep records for each
pro ram participant that document: 

i1 The services and assistance
provided to that program participant, 

including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the

e service package accordingly, and
including case management services as
provided in § 578, 37(a)( 1)( ii)(F); and

if) Where applicable, compliance
with the termination of assistance
requirement in § 578. 91. 

8) Housing standards, The recipient
or subrecipient must retain

documentation of compliance with the
housing standards in § 578, 75( b), 
Including inspection reports. 

9) Services provided, The recipient or
subrecipient must document the types

f of supportive services provided under

the recipient's program and the amounts
spent on those services, The•recipient or

y subrecipient must keep record that these
records worn reviewed at least annually
and that the service package offered to
program participants was adjusted as

necessary, 
10) Match. The recipient must keep

records of the source and use of

contributions made to satisfy the match

nt requirement in § 578,73, The records
must indicate the grant and fiscal year

for which each matching contribution is
counted, The records must show bow

the value placed on third party in -kind
contributions was derived. To the extent
feasible, volunteer services must be

supported by the same methods that the
organization uses to support the

s allocation of regular personnel costs. 
s (

11) Conflicts of interest. The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict -of- interest
requirements in § 578,95( c), the
Continuum of Care board conflict -of- 
interest requirements in § 578. 95( b), the
other conflict requirements in

578,95( d), a copy of the personal
conflict -of- interest policy developed
and implemented to comply with the
requirements in § 578, 95, and records

supporting exceptions to the personal
conflict -of- intorest prohibitions, 

12) Homeless participation. The
recipient or subrecipient must

document its compliance with the
homeless participation requirements

under § 578, 75( g), 
13) Faith -based activities, The

recipient and its subrecipients must
document their compliance with the
faith -based activities requirements
under § 678. 87( b), 

14) Affirmotively Furthering Fair
Housing, Recipients and subrecipients
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must maintain copies of their marketing, 
outreach, and other materials used to

inform eligible persons of the program
to document compliance with the
requirements in § 578, 93( c), 

15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578, 99, as

ap 11 ble. 
16) Subrecipients and contractors, (i) 

The recipient must retain copies of all
solicitations of and agreements with

subrecipients, records of all payment

requests by and dates of payments made
to subrecipients, and documentation of

all monitoring and sanctions of
subrecipients, as applicable, 

ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required, 

iii) The recipient and its

subrecipients must retain copies of all

procurement contracts and

documentation of compliance with the
procurement requirements in 24 CFR
85. 36 and 24 CFR part 84, 

17) Other records specified by HUD. 
The recipient and subrecipients must

keep other records specified by HUD, 
b) Confidentiality. In addition to

meeting the specific confidentiality and
security requirements for HMIS data, 
the recipient and its subrecipients must

develop and implement written
procedures to ensure: 

1) All records containing protected
identifying information of any
individual or family who applies for
and /or receives Continuum of Care

assistance will be kept secure and
confidential; 

2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written

authorization of the person responsible

for the operation of the project; and

3) The address or location of any
housing of a program participant will
not be made public, except as provided

under a preexisting privacy policy of the
recipient or subrecipient and consistent

with State and local laws regarding
privacy and obligations of
confidentiality; 

c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below, 

Copies made by microfilming, 
photocopying, or similar methods may
be substituted for the original records. 

1) Documentation of each program

participant' s qualification as a family or
individual at risk of homelessness or• as

a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant

was served; and

2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a

project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
proggram participants. 

d) Access to records, (1) Federal

Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section, 
HUD, the HUD Office of the Inspector
General, and the Comptroller General of

the United States, or any of their
authorized representatives, must have
the right of access to all books, 
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits, 
examinations, excerpts, and transcripts, 

These rights of access are not limited to
the required retention period, but last as

long as the records are retained, 
2) . Public rights, The recipient must

provide citizens, public agencies, and

other interested parties with reasonable

access to records regarding any uses of
Continuum of Care funds the recipient

received during the preceding 6 years, 
consistent with State and local laws

regarding privacy and obligations of
confidentiality and confidentiality
re uiroments in this part. 

e) Reports. In addition to the

reporting requirements in 24 CFR parts
84 and 85, the recipient must collect

and report data on its use of Continuum
of Care funds in an Annual Performance

Report (APR), as well as in any
additional reports as and when required

by HUD; Projects receiving grant funds
only for acquisition,• rehabilitation, or
new construction must submit APRs for
15 years from the date of initial

occupancy or the date of initial service
provision, unless HUD provides an

exception under § 578: 81( e), 

678. 105 Grant and project changes. 

a) For Unified Funding Agencies and
Continuums having only one recipient, 
1) The recipient may not make any

significant changes without prior HUD

approval, evidenced by a grant
amendment signed by HUD and the
recipient, Significant grant changes
include a change of recipient, a shift in

a single year of more than 10 percent of
the total amount awarded under the

grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation

served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant, 

2) Approval of substitution of the
recipient is contingent on the new

recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA, 

Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the

NOFA in which the grant was originally
awarded, or the most recent NOFA, are

met, 

b) For Continuums having mote than
one recipient, (1) The recipients or

subrecipients may not make any
significant changes to a project without

prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved

for a project, a shift of more than 10
percent from one approved eligible

activity to another, a reduction in the
number of units, and a change in the

subpopulation served, 

2) Approval of substitution of the

recipient is contingent on the new

recipient meeting the capacity criteria in
the NOFA under which the-grant was
awarded, or the most recent NOFA, 

Approval of shifting funds between
activities and changing subpopulations' 
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the. priorities established under the

NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met, 

c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project

must be fully documented in the
recipient' s or subrecipient' s records, 

578.107 Sanctions. 

a) Performance reviews, (1) HUD will
review the performance of each

recipient in carrying out its
responsibilities under this part, with or

without prior notice to the recipient. In

conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on -site

monitoring, audit reports, and
Information generated from HUD' s

financial and reporting systems (e,g„ 
LOCCS and a- snaps) and HMIS, Where

applicable, HUD may also consider
relevant information pertaining to the
recipient' s performance gained from
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other sources, including citizen
comments, complaint determinations, 
and litigation, 

2) If HUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination

and an opportunity to demonstrate, 
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the

requirements, HUD may change the
method of payment to require the
recipient to submit documentation . 
before payment and obtain HUD' s prior
approval each time the recipient draws
down funds. To obtain prior approval, 

the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
pro ram requirements, 

3) If the recipient fails to demonstrate
to HUD' s satisfaction that the activities
were carried out in compliance with

program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph ( b) of. 
this section, 

b) Remedial actions and sanctions, 
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a

continuation of the deficiency; to
mitigate, to the extent possible, its, 
adverse effects or consequeAces; and to

prevent its recurrence. 

1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent

noncompliance with program

re uiremonts, including; 
I) Preparing and following a schedule

of actions for carrying out activities and
projects affected by the noncompliance, 
Including schedules, timetables, and
milestones necessary to implement the
affected activities and projects; 

ii) Establishing and following a
management plan that assigns

responsibilities for carrying out the
remedial actions; 

iii) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them; 

iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
el able activities or projects; 

W) Suspending disbursemont of grant
funds for some or all activities or
projects; 

vi) Reducing or terminating the
remaining grant of a subrocipient and

either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

vii) Making matching contributions
before or as draws are made from the
reci ient' s grant. 

2 HUD may change the method of
payment to a reimbursement basis. 

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects, 

4) HUD may continue the grant with
a substitute recipient of HUD' s

choosing. 

5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to

make further matching contributions to
make up for the contribution
determined to be ineligible. 

8) HUD may require the recipient to
reimburse the recipient' s line of credit
in an amount equal to the funds used for
the affected activities. 

7) HUD may reduce or terminate the
remaining grant of a recipient, 

8) HUD may condition a future grant, 
9) HUD may take, other remedies that

are legally available. 
c) Recipient sanctions. If the

recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one

of the actions listed in paragraphs ( a) 
and (b) of this section. 

d) Deobligation, HUD may deobligate
funds for the following reasons: 

1) If the timeliness standards in
578.85 are not met; 

2) If HUD determines that delays

completing construction activities for a
project will mean that the funds for

other funded activities cannot

reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; 

3) If the actual total cost of

acquisition, rehabilitation, or new

construction for a project is less than the
total cost agreed to in the grant
agreement; 

4) If the actual annual leasing costs, 
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one -year
period; 

5) Program participants have not
moved into units within 3 months of the
time that the units are available for

occupancy; and

B) The grant agreement may set forth
in detail other circumstances under

which funds may be deobligated' and
other sanctions may be imposed, 

678, 109 Closeout. 

a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout

procedures established by HUD. 
b) Reports, Applicants must submit

all reports required by HUD no later
than 90 days from the date of the end
of the project' s grant term, 

c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement, The

agreement will be prepared by HUD in
consultation with the recipient. The

agreement must identify the grant being
closed out, and include provisions with

respect to the following: 
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1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed; 

2) Identification of any unused grant
funds to be deobligated by HUD; 

3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed; 

4) Description of the recipient's

responsibility after closeout for: 
1) Compliance with all program

requirements in using program income
on deposit at the time the closeout

agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities; 

11) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of

commitment and principles; 

iii) Use of personal property
purchased with Continuum of Care
program funds; and

iv) Compliance with requirements

governing program income received
subsequent to grant closeout. 

5) Other provisions appropriate to

any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
c)( 1) through (4) of this section,. 

Dated; June 28, 2012, 

Mark Johnston, 

Assistant Secretaryfor Community Planning
and Development (Acting). 
FR Doc, 2 01 2 - 1 754 6 Filed 7- 30- 12; 0; 46 am[ 
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Office of the Secretary, HUD

respect to data, information or re- 
port(a) required under subpart D of this
part (but that are not required by sec- 
tions 800( m) or ( n) of the Fannie Mae
Charter Act or by sections 807( e) or ( f) 
of the Freddie Mao Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSLI
that may be available to the Secretary. 
The Secretary shall pursue such rem- 
edies under applioable law. 

8) Yrooedures. The Secretary shall
comply with the, procedures set forth in
subpart G of this part in connection
with any enforosment aotlon that lie or
she may initiate against a GSB under
paragraph (e) of this section. 

68 FR 88842, . Iov, 2, 20041

PART 84— UNIFORM ADMINISTRA- 
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU- 
TIONS OF HIGHER EDUCATION, 
HOSPITALS, AND OTHER NON- 
PROFIT ORGANIZATIONS

Subpart A-- General

sec. 
84. 1 Purpose. 
04. 2 Definitions. 
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84. 1

Subpart A— General

84, 1 Purpose. 

This part establishes uniform admin- 
istrative requirements for Federal
grants and agreements awarded to in- 
stitutions of higher eduoation, hos- 
pitals, and other non - profit organiza- 
tions, Additional or inconsistent re- 
quirements shall not be imposed, ex- 
oept as provided in § §04, 4, and 84, 14 or
unless speoffioally required by Federal
statute or executive order. Non- profit
organizations that implement Federal
programs for the ,Mates are also sub - 
jeot to State requirements, 

84.2 Definitions, 

Acomed expenditures means the

charges incurred by the recipient dur- 
ing a given period requiring the provi- 
sion of funds for: 

1) Goods and other tangible property
received; 

2) Servioss performed by employees, 
contractors, subreoipients, and other

payees; and

8) Other amounts becoming owed
under programs for which no current
services or performance is required. 

Accrued income means the sum of: 
1) Earnings during a given period

from: 

1) Services performed by the reoipi- 
ent; and

ii) Goods and other tangible prop- 
erty delivered to purchasers; and

2), . Amounts becoming owed to the
recipient for which no current services

or performance is required by the re- 
olpient, 

Acquisition cost of equipment means
the not invoice price of the equipment, 
including the cost of modifications, at- 
taohments, accessories, or auxiliary
appaxatus necessary to make the prop- 
erty usable for the purpose for which it
was acquired, Other charges, such as

the cost of installation, transportation, 
taxes, duty or protective in- transit in- 
auranoe, shall be included or excluded
from the unit acquisition cost in ac- 
cordance with the recipient's regular

a000= ting practices. 
Advance means a payment made by

Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through

24 CPR Subtitle A (4 -1-- 11 Edition) 

the use of predetermined payment

schedules, 

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi- 
ent. The term does not include: tech - 
nioal assistance, which provides aerv- 

foes instead of money; other assistance
in the form of loans, loan guarantees, 
capital advances under the Sections 202
and 811 programs, interest subsidies, or
Insurance; direct payments of any kind
to individuals; and, contracts which
are required to be entered into and ad- 
ministered under procurement laws
and regulations, 

cash contributions means the recipi- 

ent' s cash outlay, including the outlay
of money contributed to the recipient
by third parties. 

Closeout means the process by which
HUD determines that all applicable ad- 
miniatrative actions and 9,11 required
work of the award have been completed
by the recipient and HUD. 

Contraot means a procurement con- 
tract under an award or subaward, and
a procurement suboontraot under a re- 

oipient' s or subreoipient' s contract. 

Cost sharing or matching means that
portion of project or program costs not

borne by HUD. 
Date of completion means the date on

which all work under an award is com- 
pleted or the date on the award doou- 

ment, or any supplement or amend- 
ment thereto, on which HUD sponsor- 
ship ends, 

Disallowed costs means those ohoxges
to an award that HUD determines to be
unallowable, in moordanos with the

applioable Irederal cost principles or
other terms and oonditions contained
in the award. 

Equipment means tangible noneapend- 

able personal property including ex- 
empt property charged directly to the
award having a useful life of more than
one year and an aoquisition cost of

6000 or more per unit, However, oon- 
sistent with recipient policy, lower
limits may be established, 

Bxcess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
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for its needs or the discharge of its re- 
sponsibilities. 

Exempit property means tangible per- 
sonal property acquired in whole or in
part with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga- 
tion to the Federal Government, An ex- 
ample of exempt property authority is
contained in the Federal Grant and do- 
operative Agreement Act ( 31 U,S. d. 
6306), for property acquired under an
award to conduct basic or applied .re- 
searoh by a non - profit institution of
higher education or non - profit organi- 
zation whose principal purpose ie con- 
ducting scientific research. 

Federal awarding agency, means the
Federal agency that provides an award
to the recipient. 

Federal ' Juheds authorized means the
total amount of Federal funds obli- 
gated by HUD for use by the reoipient. 
This amount may include any author- 
ized carryover of unobligate$ funds

from prior funding periods when per- 
mitted by HUD regulations or imple- 
menting instructions. 

Federal share of real property, equip- 
ment, or supplies means that percent- 

age of the property's acquisition costs
and any improvement expenditures
paid with Federal funds. 

Funding period means the period of
time when Federal funding is available
for obligation by the reoipient. 

Intangible property and debt instru- 
ments means, but is not limited to, 
trademarks, copyrights, patents and
patent applications and such property

as loans, notes and other debt instru- 
ments, lease agreements, stook and

other instruments of property owner- 
ship, whether oonsidered tangible or in- 
tangible. 

Obligations means the amounts of or- 
ders placed, contracts and grants

awarded, services received and similar

transactions during a given period that
require payment by the recipient dur- 
ing the same or a future period. 

Outlays or expenditures means charges

made to the project or program. They
may be reported on a cash or acorual
basis, For reports prepared on a oaeb
basis, outlays are the sum of cash dis- 
bursements for direct charges for goods
and services, the amount of indirect ex- 
pense charged, the value of third party

984.2

in -kind contributions applied and the
amount of cash advances and payments

made to subrecipiente. For reports pre- 
pared on an accrual basis, outlays are
do sum of cash disbursements for di- 
reot oharges for goods and services, the
amount of indirect expense incurred, 

the value of in -kind contributions ap- 
plied, and the net increase ( or de- 

crease) in the amounts owed by the re- 
oipient for goods and other property re- 
ceived; for services performed by em= 
ployees, oontraotors, subreoiplents and

other payees and other amounts be- 
coming owed under programs for which
no current services or performance are

required. 

Personal property means property of
any kind except real property. It may
be tangible, having physioO existenoe, 
or intangible, having no physical exist- 
ence, each as oopyrights, patents, or

seourities. 

Prior approval means written ap- 

proval by an authorized official evi- 
dencing prior consent. 

Program income means gross income
earned by the recipient that is directly
generated ' by a -supported activity br
earned as a result of the award ( see. ex- 
clusions in R 84. 24 ( e) and (h)). Program

income includes, but is not limited to, 
income from fee's for services per- 
formed, the use or rental of real or per- 
sonal property acquired under feder- 
ally- funded projects, the sale of com- 
modities or items fabricated under an
award,. license fees and royalties on
patents and oopyrighU, and interest on
loans made with award fluids. Interest
earner] on advances of Federal funds is
not program income. Bxoept as other- 
wise provided in HUD regulations or
the terms and conditions of the award, 
program income does not include the
receipt 'of principal on loans, rebates, 
credits, discounts, eta., or interest

earned on any of them. 
Project costs means all allowable

costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu- 

tions made by third parties in accom- 
plishing the objectives of the award
during the project period. 

Project period means the period estab- 
lished in the award document during
which HUI) sponsorship begins and
ends, 
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84.2

Prdparty means, unless otherwise

stated, real property, equipment, in- 
tangible property and debt instru- 
ments. 

teal propertv means land, including
land improvements, structures and ap- 
purtenanoes thereto, but excludes mov- 
able machinery and equipment, 

Reolplent means an organization re- 
oeiving financial assistance directly
from HUD to carry out a project or
program, The term includes public and
private institutions of higher edu- 
cation, public and private hospitals, 
and other quasi - publio and private non- 

profit organizations suoh as, but not

limited to, community action agencies, 
research institutes, educational asso- 
oiations, and health centers. The term
includes commercial organizations, 

international organizations when oper- 
ating domestioally ( such as agencies of
the United Nations) which are reoipi- 
ents, subrecipiants, or contractors or

subcontractors of recipients or sub - 
recipients, The term does not include
government owned oontractor- operated

facilities or research centers providing
continued support for mission- oriented, 
large -scale programs that are govern. 

ment -owned or controlled, or are des- 
ignated as federally- funded research
and development centers, The term
does not include mortgagors that re- 
ceive mortgages insured or held by
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro- 
grams. 

Researoh and development means all

research activities, both basic and ap- 
plied, and all development activities
that are supported at universities, ool- 
leges, and other non - profit institu- 
tions. " Research" is defined as a sys- 

tematic study directed toward fuller
scientific knowledge or understanding
of the subjeot studied, " Development" 
is the systematic use of knowledge and
understanding gained from researoh di- 
rooted toward the production of useful
materials, devices, systems, or meth- 
ods, including design and development
of prototypes and processes, The term
research also includes activities in- 
volving the training of individuals in
research techniques where such activi- 
ties utilize the same facilities as other
research and development activities

24 CFR Subtitle A ( 4- 1- 11 Edition) 

and where such activities are not in- 
cluded in the instruotion function. 

Small awards means a grant or 000p- 
erative agreement not exceeding

100, 000 or the small purchase threshold
fixed at 41 U. S, O, 409( 11), whichever is
greater. 

Subaward means; 
1) An award of financial assistance

in the form of money, or property in
lieu of money, made under an award by
a recipient to an eligible subreoipient
or by a subreoipient to a lower tier sub - 
reoipient, The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a oontraot, but does not include
proourement of goods and services nor

does it include any form of assistance
which is excluded from the definition
of " award ". 

2) For community Development
Block Grants, the term " subaward" 

does not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made be- 
tween such a transfer for the further - 
anoe of the prime recipient' s goals and
the transfer of funds to a subreoipient
who carries out aotivities and is ao- 
countable to the prime recipient. For
example, in a OD33G award where a
prime recipient has as its program goal
the revitalization of a downtown area, 
the funds transferred to a business in
the downtown area to remodel its store
would not be considered a subaward
subject to this part 84, 

Subreoiplent means the legal entity to
which a subaward is made and which is

a000untable to the recipient for the use
of the funds provided. The term in- 
oludes oommercial organizations and

international organizations operating
domestiorMy ( such as agencies of the
United Nations); 

Supplies means all personal property
excluding equipment, intangible prop- 
erty, and debt instruments as defined
in this section, and inventions of a con- 
tractor conceived or first actually re- 
duced to practice in the performance of
work under a funding agreement

subject inventions "), as defined in 31
OFR part 401, " Rights to Inventions
Made by Nonprofit Organizations and
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Slnall Business Firms ' Under Govern- 
ment Graants, Contraots, and Ooopera- 
tive Agreements." 

Suspension means an action by HUD
that temporarily withdraws HM spon- 
sorship under an award, pending oor- 
reotive aoticn' by the recipient or pend- 
ing a decision to terminate the award, 
by HM. Suspension of an award is a
separate action from suspensions under
HUD regulations implementing 19. 0. 
12649 and M0, 12888; " Debarment and

Suspension," at 2 0FR. pert 2424. 
Termination means the o6nceilation

of HUD sponsorship, in whole or in
part, under: au agreement at any time
prior to the date of completion. 

Third party in -kind oonttibutions
means the value of non -oash contribu- 
tions provided by non- Fsderal third
parties, Third party in -kind contribu- 
tions may be in the form of real prop- 
erty, equipment, supplies and other ex- 
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program. 

Unliguidated obligations, for financial
reports prepared on a oash basis, means
the amount of obligations incurred by
the recipient that have not been paid.. 
For reports prepared on an accrued ex- 

penditure basis, they represent the
amount of obligations incurred by the
recipient for whioh an outlay has not
been recorded, 

Unobligated balance means the por- 
tion of the funds authorized by HUD
that has not been obligated by the re- 
oipient and is determined by deducting
the cumulative obligations from the

cumulative funds authorized, 
Unrecovered indirect oost means the

difference between the amount awarded

and the amount which could have been
awarded under the veoipient' s approved

negotiated indirect cost rate. 
Working capital advance means a pro- 

cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period, 

69 VR 97411, t3ept, is, 1994, as amended at 72
FR 73492, Dee, 27, 2997) 

84.8 Bffeet on other issuance's. 

For awards subject to this part, all
administrative requirements of codi- 

fied program regulations, program

84. 10

manuals, handbooks and other non - 

regulatory materials whioh are incon- 
sistent with the requirements of this
part sball be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi- 
ations provision in § 84. 4, 

84.4 Deviations, 

The Off4ce of Management and :Budg- 
et. ( OMH) may grant exceptions for
classes of grants or' reoipients subject

to the requirements of this rule when
exceptions are .not prohibited by stat- 
ute. However, in the interest of max- 

imum uniformity, exceptions frrom the' 
requirements of this rule shall be per- 

mitted only in unusual circumstances. 
HUD may apply more restrictive re- 
quirements to a class of recipients
when approved by OMB. MID may
apply less restrictive requirements
when awarding small awards and when

approved by OME, except for those re- 
quirements whioh are statutory. Ex- 
oeptions on a case- by -oase basis may
also be made by HUD. 

84, 5 Subawards, 

Unless sections of this part speoifi- 
o%Uy exclude anbrecipients from oov- 
erage, the provisions of this part shall

be applied to subreoipients performing
work under awards if such subraoipi- 
ents are institutions of higher edu- 
cation, hospitals, commercial organizar
tione and international organizations

operating domestically, or other non- 
profit organizations. State, local and

Federally reoognized Indian tribal gov- 
ernment subreoipients axe subject to
the provisions of regulations imple- 

menting the grants management oom- 
mon rule, " Administrative Require- 

ments for Grants and Oooperative

Agreements to State, Local and FFedg- 
ally neoognized Indian Tribal Govern- 
ments," ( 24 OFR part 85), 

Subpart B— Pre -Award
Requirements

84.10 Purpose. 

Sections 84. 11 tluough 84. 17 proscribe. 
forms and instructions and other pre - 

award matters to be used in applying
for 1rUD awards, 
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84. 11

84. 11 Pre-award policies. 

a) Use of Grants and Cooperative
Agreements, and Contracts, In each in- 
stance, HUD shall decide on' the appro- 
priate award instrument ( i. e., grant, 
cooperative agreement, or contract), 

The Federal Grant and Cooperative
Agreement Act ( 31 U. S. C. 0301 -08) gov- 
erns the use of grants, cooperative

agreements and contracts. A grant or
cooperative agreement shall be used

only when the principal purpose of a
transaction is to a000mphsh a public
purpose of support or stimulation au- 

thorized by Federal statute. The statu- 
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, " substantial in- 
volvement is expected, between the ex- 
eoutive agency and the State, local
government, or other Feoipiont when

Carrying out the activity contemplated
In the agreement," . Contracts shall be
used when the principal purpose is ac- 

quisition of property or services for the
direct' benefit or use of the Federal
Government, 

b) Public Notice and PriorttV Setting, 
HUD oball notify the public of its in- 
tended funding priorities for dieore- 
tionary grant programs, unless funding
priorities are established by Federal
statute. 

684.12 Forms for applying for Federal
assistance. 

a) HUD shall comply with the appli- 
cable report clearance requirements of

b OFR part 1320, " Controlling Paper- 
work Burdens on the Public," with re- 

gard to all forms used by HUD in place
of or as a supplement to the Standard
Form 424 ( SP -424) series, 

b) Applicants shall use the SF-424 se- 
ries or those forms and instructions

prescribed by HUD. 
a) For Federal programs covered by

B.O. 12872, " Intergovernmental Review
of Federal Programs," the apphoant

shall complete the appropriate sections

of the SF424 ( Application for Federal
Assistance) indicating whether the ap- 
plioation was subject to review by the
Mate Single Point of Contact ( SPOO), 
The name and address of the SPOO for
a particular State can be obtained from
the Catalog of Federal Domestic Assist- 
ance, The SPOC shall advise the appli- 
cant whether the program for which

24 CPR Subtitle A (4 -1 - 11 Edition) 

application is made has been selected
by that State for review, 

84. 18 Debarment and suspensions
Drug-Free Worliplace. 

a) Recipients and subreoipients shall
comply with the governmentwide non - 
procurement debarment and suspension
requirements in 2 CPR part 2424, These
governmentwide requirements restrict

subawards and contracts. with certain

parties that axe debarred, suspended, or
otherwise excluded from or ineligible
for participation in federal assistanoe
programs or activities. 

b) Recipients and subreoipients shall
comply with the requirements of the
Drug -Free Workplace Act of 1988 ( 42
U.S'.C. 701), as set forth at 24 CPR part
21, 

72 OR 78191, Deo, 27, 20071

84.14 Special award conditions. 

If an applioant or recipient: 
a) Has a history of poor perform- 

ance; 

b) 1's not financially stable; 
c) Has a management system that

does not meet the standards prescribed

in this part; 
d) Has not conformed to the terms

and conditions of a previous award; or

e) is not otherwise responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to: 
the nature of the additional require- 
ments, the reason why the additional
requirements are being imposed, the
nature of the oorreotive action needed, 
the time allowed for completing the
corrective actions, and the method for

requesting reconsideration of the addi- 
tional requirements imposed, Any spe- 
cial conditions shall be promptly re- 
moved once the conditions that
prompted them have been corrected. 

84.15 Metric system of measurement. 

The Metric Conversion Act, as

amended by the Qmnibus Trade and
Competitiveness Act (16 U.S. C. 205) de- 
olares that the metric system is the
preferred measurement system for U.S. 
trade and commerce, The Act requires

each Federal agency to establish a date
Or dates in consultation with the Sec- 
retary of Commeroe, when the metrle
system of measurement will be used in
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the agenoy's procurements, grants, and
other business - related activities. Met - 
r10 implementation may take longer
where the use of the system is initially
impractioal or likely to oause signifi- 
cant inefficiencies in the acoomplish- 

ment of federally- funded activities. 
IM shall follow the provisions of E.O. 
12770, " Metric ' Usage in Federal Gov- 
ernment Programs." 

WOW Resource Conservation and Re. 
covery Act. 

Under the R9eouroe Oonservation and

R.scovely Act (RORA) ( Pub. L. 94- 680, 
42 U.S. O. 6962), any State agenoy or
agency of a political subdivision of a

State which is using appropriated Fed- 
eral fluids must comply with Section
6002, Section 6002 requires that pref- 
erence be given in proourement pro- 
grams to,the purchase of specific prod - 

uots oontaining recycled materials
identified in guidelines developed by
the Environmental Protection Agency
EPA) ( 40 OFR, parts 247 through 264), 

Accordingly, State and local institu- 
tions of higher education, hospitals, 
commercial organizations and inter- 
national organizations when operating
domestically, and non - profit organiza- 
tions that receive direct Federal
awards or other Federal funds shall

give preference in their procurement
programs funded with Federal funds to

the purchase of recycled products pur- 
suant to the EPA guidelines. 

84.17 Certifications and represents. 
tions. 

Unless prohibited by statute or oodi- 
fied regulation, HUD is authorized and
encouraged to allow recipients to sub - 
mit certifications and representations

required by statute, executive order, or
regulation on an annual basis, if the re- 
oipients have ongoing and oontinvJng
relationships with the agency, Annual
certifications and representations shall

be signed by responsible' officials with
the authority to ensure recipients' 
compliance with the pertinent require. 

ments, 

84,21

Subpart C —post -Award
Requirements

FMANOTAL AND PROGRAM MANAGDMDNT

484.20 Purpose, of financial and pro- 
gram management. 

Sections 84, 21 through 84. 20 prescribe
standards for financial management

systems, methods for making pay- 
ments and rules for: satisfying cost
sharing and matching - requirements, 

accounting for program income, budget
revision, approvals, malting audits, de- 
termining a lowability of cost, and es- 
tablishing fund availability. 

84, 21 Standards for financial man- 
agement systems, 

a) RUD shall require reoipients to
relate financial data to performanoe

data and develop unit cost information
whenever practical, 

b) Recipients' financial management
systems shall provide for the following: 

1) Accurate, current and complete
disclosure of the financial results of

each , federally- sponsored project or
program in accordance with the report- 
ing requirements set forth in § 84.62, if
a' reoipient maintains its records on
other than an accrual basis, the reoipi- 
ent shall not be required to establish
an aoorual accounting system. These
recipients may develop suoh aocrual
data for their reports on the basis of an
apalysis of the documentation on hand. 

2) Records that identify adequately
the source and application of funds for
federally- spmeor'ed activities. These
records shall contain information per- 

taining to Federal awards, authoriza- 
tions, obligations, unobligated bal- 
anoes, assets, outlays, income and in- 
terest, 

8) Effective control over and aa- 
oountability for all funds, property and
other assets, , Recipients shall ade- 
quately safeguard all such assets and

assure they are used solely for author- 
ized purposes. 

4) Oomparison of outlays with budg- 
et amounts for each award. Whenever
appropriate, financial information

should be related to performance and
unit cost data. 

6) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S. 
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Treasury and the issuance or redemp- 
tion of checks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
Provisions of the Cash Management Im- 
provement Act (CMIA) ( pub. L, 101 -468) 
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury -State Agreements or the. 
CMI.A. default procedures codified at 81
CFR part 206, " Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs," 

6) Written procedures for deter- 
mining the reasonableness, allooabiiity
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award, 

7) Accounting records including cost
accounting records that are supported
by source documentation, 

e) Where the Federal Government
guarantees or insures the repayment of

money borrowed by the reoipient, HUD, 
at its discretion, may require adequate
bonding and insurance if the bonding
and insurance requirements of the re- 
cipient are not deemed adequate to
protect the interest of the Federal Gov- 
ernment, 

d) HUD may require adequate fidel- 
ityHbond coverage where the recipient
laoke sufficient coverage to protect the
Federal Government' s interest, 

e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold- 

ing certificates of authority as accept- 
able sureties, as prescribed in 81 CPR
part 228, " Surety Companies Doing
Business with the United States." 

84. 22 Payment. 

a) Payment methods shall minimize

the time elapsing between the transfer
of funds from the United States Treas- 
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients, Payment
methods of State agencies or instru- 
mentalities shall be consistent with

Treasury -State O= agreements or

default procedures codified at 31 CPR
part 206. 

b) Recipients are to be paid in ad- 
vance, provided they maintain or dem- 
onstrate the willingness to maintains

24 CFR Subtitle A ( 4 - 1 - 11 Edition) 

1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re- 
oipient; and

2) Financial management systems
that meet the standards for fund con- 
trol and accountability as established
in §04, 21, Gash advances to a recipient
organization shall be limited to the
minimum amounts needed and be

timed to ber in a000tdanos with the ao- 
Wal, immediate cash requirements of

the recipient organization in oarrying
out the purpose of the approved pro- 
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the reoipi- 
ent organization for direct program or
projeot costs and the proportionate

share of any allowable indirect costs, 
o) Whenever possible, advances shall

be consolidated to cover anticipated
cash needs for all awards made by IUD
to the recipient, 

1) Advance payment mechanisma in- 
clude, but are not limited to, Treasury
check and electronic funds transfer. 

2) Advance payment mechanisms are
subject to 81 CFR part 206. 

8) Recipients shall be authorized to
submit requests for advances and reim- 
bursements at least monthly when
electronic fund transfers are not used, 

d) Requests for Treasury check ad- 
vanoe payments shall be submitted
through electronic means determined

by the authorizing RUO program, or on
forms as may be authorized by OMB. 
This form is not to be used when Treas- 
ury check advance payments are made

to the recipient automatically through
the use of a predetermined payment

schedule or if precluded by special HUD
Instructions for electronic funds trans- 
fer. 

e) Reimbursement is the preferred
method when the requirements in para. 
graph (b) of this section cannot be met. 
HUD may also use this method on any
construction agreement, or if the
major portion of the oonstruotion
Project is accomplished through pri- 
vate market financing or Federal
loans, and the Federal assistance con- 
stitutes a minor portion of the project. 
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1) when the reimbursement method

Is used, XUD shall make payment with- 
in 80 days after receipt of the billing, 
unless the billing is improper. 

2) Reoipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transfers are not used. 

f) It a reoipient cannot meet the ori- 
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the reoipient lacks
suffiolent working capital, RUD may
provide cash on a working capital ad- 
vanoe basis. Under this procedure, HUD
shall advanoe cash to the reoipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee' s disbursing cycle. 
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse- 

ments. The working oapital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub - 
recipient to meet the subreoipient' s ao- 

tual oash disbursements. 

g) To the extent available, rec- 
ants shall disburse funds available from
repayments to and interest earned on a

revolving fund, program income, re- 
bates, refunds, contract settlements, 

audit recoveries and interest earned on
such funds before requesting additional
cash payments. 

h) Unless otherwise required by stat- 
ute, HuD shall not withhold payments
for proper oharges made by recipients
at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply. 

1) A reoipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements. 

2) The reoipient or subreoipient is
delinquent in a debt to the United
States as defined , iii OMB Oiroular A- 
129, " Managing Federal Oredit Pro- 
grams." Under such conditions, STUD
may, upon reasonable notioe, inform
the recipient that payments shall not
be made for obligations inourmd after
a specified date until the oonditions
are oorreoted or the indebtedness to
the Federal Government is liquidated. 

1) Standards governing the use of
banks and other institutions as depoel- 

84.22

tortes of funds advanced under awards
are as follows, 

1) Except for situations desoribsd in
paragraph ( 1)( 2). of this section, HUD
shall not require separate depository
accounts for funds provided to a reoipi- 

ent or establish any eligibility require- 
ments for depositories for funds pro- 
vided to a rooipient, However, reoipi- 
ants must bo' able to a000unt for the re- 
oeipt, obligation and expenditure of

funds, 
2) Advanoes of Federal funds shall "be

deposited and maintained in insured
accounts whenever possible. 

j) Oonsistent with the national goal
of expanding the opportunities for
woman -owned and minority -owned
business enterprises, recipients shall be
encouraged to use women- owned and

minority -owned banks (a bank which is
owned at least 60 percent by women or
minority group members). 

k) Recipients shall maintain ad- 
vances of Federal funds in interest
bearing accounts, unless paragraphs
k)(1), ( k)(2), ' or ( k)(8) of this section

apply. 

1) The recipient reosives less than
120, ODD in Federal awards ber year. 

2) The best reasonably available in- 
terest bearing a000unt would not be ex- 
peoted to earn interest in exoom of $260
per year on Federal cash balances. 

8) The depository would require •an
average or minimum balance ao high
that it would not'be feasible within the
expeoted' Federal and non - Federal cash
resources. 

1) For, those entities where OMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts sha11 be remitted annually to
Department of Health and Human
Services, Payment Management Sys- 
tem, PA. Box 6021, Rockville, MD
20862. In keeping with Electronic Funds
Transfer rules ( 81 OFR part 206), inter- 
est should be remitted to the iHiS Pay- 
ment Management System through an
electronic medium snob. as the

F1DDWIRD Deposit system. Recipients
which do not have this capability
should use a check, Interest amounts

up to $260 per year may be retained by
the recipient for administrative ex- 
pense. State universities and hospitals
shall comply with OM1A., as it pertains
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to interest, If an entity subject to
OMIA uses its own funds to pay pre - 
award costs for discretionary awards
without prior written approval from

the Federal awarding agency, it waives
Its right to recover the interest under
OMIA, 

60 rR 47011, Sept. 13, 1004, as amended at 76
rR 41030, anly 16, 2010) 

84,28 Cost sharing or matching. 
a) All contributions, including cash

and third party in- kind, shall be ac, 
oepted as part of the recipient's cost
sharing or matching when such oon- 
tributions meet all of the following ori- 
teria, 

1) Are verifiable from the recipient' s
records, 

2) Are not included as contributions
for any other federally- assisted project
or program, 

8) Are necessary and reasonable for
proper and efficient acoomplishment of

project or program objectives, 

4) Are allowable under the applica- 
ble cost principles, 

b) Are not paid by the Federal Gov- 
ernment under another award, except

where authorized by Federal statute to
be used for cost sharing or matching, 

8) Are provided for in the approved

budget when required by HUD. 
7) Clonform to other provisions of

this part, as applicable. 

b) Unrecovered indirect costs may be
included as part of cost sharing or

matching only with the prior approval
of IWD. 

o) Values for recipient contributions

of services and property shall be estab- 
lished in accordance with the applioa- 
ble cost principles, If HUD authorizes
recipients to donate buildings or land
for construction/facilities acquisition

projects or long -term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para- 
graphs (0)(1) or (0)( 2)' of this section, 

1) The certified value of the remain- 

ing life of the property recorded in the
recipient' s accounting records at the
time of donation. 

2) Phe current fair market value, how- 
ever, when there is sufficient justifioa- 
tion, HM may approve the 'use of the
current fair market value of the do- 
nated property, even if it exceeds the

24 CFR Subtitle A ( 4 -1x- 11 Edition) 

certified value at the time of donation
to the project, 

d) Volunteer services furnished by
professional and technical personnel, 

consultants, and other skilled and un- 

skilled labor may be oounted as cost
sharing or matching if the service is an
Integral and necessary part of an ap- 
proved project or program, Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient' s organization. In those in- 
stances in whioh the required skills are
not found in the recipient organization, 
rates shall be consistent with those
paid for similar work in the labor mar- 
ket in wMoh the recipient competes for
the kind of aervioss involved, in either
case, paid fringe benefits that are rea- 
sonable, allowable, and allooable may
be included In the valuation, 

e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val- 
ued at the employee' s regular rate of
pay ( plus an amount of fringe benefits
that are reasonable, allowable, and 0- 
looable, but exolueive of overhead

costs), provided these services are in
the same skill for which the employee

is normally paid, 
f) Donated supplies may include

such items as expendable equipment, 
office supplies, laboratory supplies or
workshop and classroom supplies. 

Value assessed to donated supplies Jn- 
oluded in the oost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation. 

g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may

differ according to the purpose of the
award, if paragraphs ( g)( 1) or ( g)(2) of
this section apply. 

1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching. 

2)' U the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor- 

mally only depreciation or use charges
for equipment and buildings may be
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made, However, the full value of equip- 
ment or other capital assets and fair

rental charges for land may be allowed, 
provided that HUD has approved the
charges. 

h) The value of donated property
shall be determined in aocordance with

the usual accounting policies of the re- 
oipient, with the following qualifioa- 
tione, . 

1) The value of donated land and
buildings shall not exceed its fair mar- 
ket value at the time of donation to
the recipient as established by an inde- 
pendent appraiser ( e, g., certified real
Property appraiser or General Services
Administration , representative) said

certified by a responsible official of the
recipient, 

2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con- 
dition at the time of donation, 

3) The value of donated space shall . 
not exceed the fair rental value of oom- 

parable space as established by an Inde- 
pendent appraisal of comparable space

and facilities in a privately -owned
building in the same locality. 

4) The value of loaned equipment
shall not exceed its fair rental value. 

5) The following requirements per- 
tain to the recipient's supporting
records for in -kind contributions from
third parties, 

i) Volunteer services shall be doou- 
mented and, to the extent feasible, sup- 
ported by the same methods used by
the recipient for its own employees. 

ii) The basis for determining the
valuation for personal service, mate- 
rial, equipment, buildings and land
shall be documented, 

84.24 Program income, 

a) HUD shall apply the standards set
forth in this section in requiring racipi- 
ent organizations to account for pro- 

gram income, related to projects fi- 

nanoed In whole or in part with Federal
fluids. 

b) I)xcept as provided in paragraph
h) of this section, program income

earned during the project period shall
be retained by the recipient and, in ae- 
cordanoe with HUD regulations or the
terms and conditions of the award, 
shall be used in one or more of the
ways listed in the following. 

4. 24

1) Added to fluids committed to the

project by HUD and•recipient said used
to further eligible project or program
objectives. 

2) Used to finanoe the non - Federal
share of the project or program. 

8) Deducted from the total project or
program allowable cost in determining
the not allowable costs on which the
Federal share of costs is based, 

o) When HUD authorizes the disposi- 
tion of program income as described in
paragraphs ( b)( 1) or ( b)( 2) of this seo- 
tion, program income 4n excess of any
limits stipulated shall be used in ae- 
oordanoe with paragraph ( b)( 8) of this
section. 

d) In the event that HUD does not
specify in its regulations or the terms
and oonditiops of the award how pro - 

gram income is to be used, paragraph
b)( 3) of this. section shall apply auto- 

matically to all projects or programs
except research, For awards that sup- 
port research, paragraph ( b)(1) of this
section shall apply automatically un-, 
less HUD indioates in the terms and
oonditione another alternative on'' the
award or the recipient is subject to spe- 
o1ai award conditions, as indicated in

04, 14. 

e) Unless HUD regulations or the
terms land conditions of the award pro- 

vide otherwise, recipients shall have no
obligation to the Federal Government

regarding program income earned after
the end of the project period. 

f) If authorized by HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may be deducted
from gross income to determine pro- 
gram income, provided these costs have
not been charged to the award, 

g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand- 
ards ( see 6§ 84. 30•tluough B4. 87). 

h) Unless HUD regulations or the
terms and condition of the award Pro- 
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
Flom license fees and royalties for
copyrighted material, patents, patent

applications, trademarks, and inven- 
tions produced under an award. How- 
ever, Patent and Trademark Amend- 
ments (85 U.S, d. 18) apply to inventions
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made under an experimental, develop- 
mental, or researoh award. 

84.26 Revision of budget and pro. 
gram plans. 

a) The budget plan is the financial
expression of the project or program as
approved during the award process, It
may include either the Federal and
non - Federal share, or only the Federal
share, depending upon HUD require- 
ments, It shall be related to perform - 
anoe for program evaluation purposes
whenever appropriate. 

b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section. 

o) For nonoonstruotion awards, re- 

olpients shall request prior approvals

from HUD for one or more of the fol- 

lowing program or budget related rea- 
sons. 

1) Change in the scope or the objec- 
tive of the project or program ( even if
there is no associated budget revision
requiring prior written approval), 

2) Change in a key person specified
in the application or award document. 

8) The absence for more than three

months, or a 26 percent reduction in
time devoted to the project, by the ap- 
proved project director or principal in- 
vestige,tor. 

4) The need for additional Federal
funding. 

6) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by " D, 

6) The inclusion, unless waived by
HUD, of costs that require prior ap- 
proval in accordance with OMB Mr- 
cular A -21, " Cost Principles, for

insti- 
tutions of Higher Hlduoation," OMB

Circular A -122, " Cost Principles for
Non - Profit Organizations," or 46 OFR
part 74 Appendix H, " Principles for De- 

termining Costs Applicable to Research
and Development under ( Grants and
Contraots with Hospitals," or 98 CFR
part 81, " Contract Cost Principles and
Procedures," as applicable. 

7) The transfer of funds allotted for

training allowances (direct payment to
trainees) to other categories of ex- 
pense, 

24 CPR Subtitle A (4 - 1 - 1) Edition) 

8) Unless described in the applioa- 
Won and funded in the approved
awards, the subaward, transfer or con - 

traoting out of any work under an
award, This provision does not apply to
the purchase of supplies, material, 
equipment or general support services, 

d) No other prior approval require- 

ments for speoific items may be im- 
posed unless a deviation has been ap- 
proved by,OMB. 

e) Dxoept for requirements listed in
paragraphs ( 0)( 1) and ( 0)( 4) of this seo- 
tion, HUD is authorized, at its option, 
to waive oost - related and administra- 
tive prior written approvals required

by Circular A -110 and OMB Circulars
A -21 and A -122. Such waivers may in- 
olude authorizing recipients to do any
one or more of the following. 

1) Incur pre -award costs 00 calendar
days prior to award or more than 90
calendar days with the prior approval
of HUD. All pre -award costs are in- 
ourred at the recipient's risk (i.e., HUD
Is under no obligation to reimburse
such costs if for any reason the reoipi- 
ant does not receive an award or if the
award is less than anticipated and in- 
adequate to cover such costs). 

2) Initiate a one-time extension of

the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply, For one- 
time extensions, the recipient must no- 

tify HUD in writing with the sup- 
porting reasons and revised expiration
date at least 10 days before the expira- 
tion date specified in the award, This
one -time extension may not be exer- 
oised merely for the purpose of using
unobligated balances. 

1) The terms and conditions of award
prohibit the extension. 

11) The extension requires additional
Federal funds, 

iii) The extension involves any
ohange in the approved objectives or
scope of the project. 

8) Carry forward unobligated bal- 
ances to subsequent funding periods. 

4) For awards that support research, 
unless HUD provides otherwise in
RUD' s regulations, the prior approval
requirements described in paragraph
e) of this section are automatioally

waived ( i.e., recipients need not obtain
such prior approvals) unless one of the
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conditions included in paragraph ( e)( 2) 
of this section applies, 

f) HUD may, at its option, restrict
the transfer of funds among direct ooyt
categories or programs, functions and
activities for awards in which the Fed- 
eral share of the project exoeeds

100,000 and the cumulative amount of

such transfers exceeds or is expected to
exceed 10 percent of the total budget as

last approved by HUD. HUD shall not
permit a transfer that would oaues any
federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in- 
tent of the appropriation. . 

g) All other changes to nonconstrue- 
tion budgets, except for the changes de- 

scribed in paragraph ( j) of this section, 
do not require prior approval. 

h) For construction awards, reoipi- 

oats shall request prior written ap- 

proval promptly from HUD for budget
revisions whenever paragraphs, ( h)(1), 
11)( 2) or (h)(8) of this section apply. 

1) The revision results from changes
In the scope or the objective of the
project or program, 

2) The need arises for additional
Vederal funds to complete the project. 

3) A -revision is desired which in- 
volves specific costs for which prior

written approval requirements may be
Imposed consistent with applicable

OMB *cost principles listed in §04. 27. 
i) No other prior approval require- 

ments for specific items may be im- 
posed unless a deviation has been ap- 
proved by OMB. 

j) When HLJD makes an award that
provides support for both construction

and nonconstruotfon work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported. 

k) For both construction and non - 

construction awards, HUD shall require
recipients to notify HUD in writing
promptly whenever the amount of Fed- 
eral authorized funds is expected to ex- 
ceed the needs of the recipient for the
project period by more than $ 6000 or
five percent of the Federal award, 
whichever is greater. This notification

shall not be required if an application
for additional funding is submitted for
a continuation award. 

84. 26

1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let - 
ter of request suffloes. 

m) Within 80 oalendar days from the
date of reoefpt of the request for budg- 
et revisions, RM shall review the re- 

quest and notify the recipient whether
the budget revisions have been ap- 
proved. If the revision is still under
oo" deration at the end of 30 oalendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the decision, 

84.26 Non- Federal audits. 

a) Recipients and subrecipients that
are institutions of higher education or

other non - profit organization ( inoltid- 
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
81 U.S. O. 7601 -7607) and revised OMB

oiroular A -188, " Audits of States, 
Local Governments, and Non - Profit Or- 
ganizations." 

1) Non-profit organizations subject

to regulations in the part 200 and part
900 series of this title which receive
awards subject to part 84 shall oomply
with the audit requirements of revised
OMB Circular A- 188, " Audits of States, 
Local Governments, and Non- Profit Or- 
ganizaticns." For H11D programs, a

non - profit organization is the mort- 
gagor or owner ( as these terms are de- 
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity. 

2) [ Reserved] 
b) State and local governments shall

be subject to the audit requirementa
contained in the Single Audit Act
Amendments of 1980 ( 81 U. S. C. 7601- 
7507) and revised OMB Ciroular A -183, 
Audits of States, Local Governments, 

and Non- Profit Orgaaiizations." 
o) For - profit hospitals not covered

by the audit provisions of revised OMB
Circular A -133 shall be subject to the
audit requirements of the Federal

awarding agenoies, 
d) Commercial organizations shall

be subject to the audit requirements of
HUD or the prime recipient as inoor- 
porated into the award document. 

60 FR 47011, Sept. 18, 1094, as amended at 62
FR 01017, 1, ov. 18, 1997] 
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84.27 Allowable costs. 

For each kind of recipient, there is a
Bet of Federal principles for deter- 
mining allowable costs. Allowability of
costs shall be determined in accord- 
ance with the cost principles applicable

to the entity incurring the costs, Thus, 
allowability of costs incurred by State, 
local or federally- reoognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A -87, " Cost Principles for
State and Local Governments." The al -' 
lowability of costs incurred by non- 
profit organizations is determined in
accordanoe with the provisions of OMB
Circular A -182, " Cost Principles for
Non- Profit Organizations," fibs allow- 
ability of costs incurred by institutions
of higher eduootion is determined in
accordance with the provisions of OMB
Circular A -21, " Cost Principles for
Ddue,ational Institutions," The allow- 
ability of costs incurred by hospitals is
determined in accordance with the pro- 
visions of Appendix B of 46 CPR, part 74, 
Principles for Determining Costs Ap- 

plicable to Research and Development
Under Grants and Contracts with Hos- 
pitals." The allowability of costs in- 
ourred by commeroial organizations
and those non - profit organizations list- 
ed in Attachment 0 to Circular A -122 is
determined in accordance with the pro- 
visions of the Federal Acquisition Reg - 
ulation (FAR.) at 48 ORR part 31. 

84.28 Period of availability of funds. 
Where a funding period is specified, •a

recipient may charge to the grant only
allowable oosts resulting from obliga- 
tions incurred during the funding pe- 
riod and any pre -award costs author- 
ized by HUD. 

PROPMTY STANllARDS

84.30 Purpose of property standards, 
Sections 84. 31 through 84. 87 set forth

uniform standards governing manage- 
ment and disposition of property fur- 
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. FIM
shall require recipients to observe

these standards under awards and shall
not impose additional requirements, 

unless specifically required by Federal
statute. The recipient may use its own

24 CPR Subtitle A ( 4 - 1 - 11 Edition) 

property management standards and
procedures provided it observes the

provisions of 6684. 81 through 84. 37. 

84, 81 Insurance coverage, 

Recipients shall, at a minimum, pro. 
vide the equivalent insurance coverage
for real property and equipment ao- 
gatred with Federal funds as provided
to property owned by the recipient, 
Federally -owned property need not be
insured unless required by the terma
and conditions of the award, 

84.82 . Beal property. 

HUD prescribes the following require- 
ments for recipients concerning the use
and disposition of real property ao- 
quired in whole or in part under
awards; 

a) Title to real property shall vest in
the recipient subject to the oondition
that the recipient shall. use the real

property for the authorized purpose of
the project as long as it is needed and
shall not e4cumber the property with- 
out approval of HUD. 

b) The recipient shall obtain written
approval by HUD for the use of real
Property in other federally - sponsored
Projects when the reoipient determines

that the property is no longer needed
for the purpose of the original projeot. 
Use in other projects shall be limited
to those under federally- sponeored
projects ( i.e., awards) or programs that
have purposes consistent with those
authorized for support by HM. 

o) When the real property Is no
longer needed as provided in para. 
graphs ( a) and ( b) of this section, the
recipient shall request disposition in- 
structions from HUD or its suooessor
Federal awarding agency. HUD shoal
observe one or more of the following
disposition instructions. 

1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
oompsnsates the Federal Government
for that percentage of the ourrent fair
market value of the property attrib- 
utable to the Federal participation in
the project. 

2) The recipient may be directed to
sell the property under guidelines pro- 
vided by HUD and pay the Federal Gov- 
ernment for that percentage of the our - 

rent fair market value of the property
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attributable to the Federal participa- 
tion in the project (after: deducting ac- 
tual and reasonable selling and ft-up
expenses, if any, from the sales pro - 
oeeds). When the recipient is author- 
ized or required to sell the property, 
proper sales procedures shall be estab- 
lished that provide for competition to
the extent practicable and result in the
highest possible return, 

8) The recipient may be directed to
transfer ' title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per- 
centage, of the current fair market

value of the property. 

84.58 Federally-owned and exempt
property. 

a) Federally -owned property, ( 1) ' Title
to federally -owned property remains
vested in the Federal Government, Re- 
cipients shall submit annually an in- 
ventory listing of federally -owned
property in their custody to HUD. 
Upon completion of the award or when

the property is no longer needed, the
recipient shall report the property ' to' 
HUD for farther HUD utilization. 

2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu- 

tory authority to dispose of the prop- 
erty by alternative methods ( e, g., the
authority provided by the' Federal
Technology Transfer Act (16 U.S, O. 8710
I)) to donate researoh equipment to

educational and nonprofit organiza- 

tions in aocordanoe with B.O. 12021, 

Improving Mathematics and Science
Education in Support of the National
education Goals. ") Appropriate In- 

structions shall be issued to the reoipi- 

ent by HUD, 
b) Exempt prope) ta. When statutory

authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov - 
ernment and under oouditions HUD
considers appropriate. Such property is

exempt property." Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga- 
tion to the Federal Government, 

84.34

84. 84 ] equipment, 

a) Title to equipment acquired by a
recipient with Federal funds shall vest
In the recipient, subject to conditions
of this section. 

b) The recipient shall not ties equip- 
ment acquired with Federal funds to
provide. services to non - Federal outside
organizations for a fee that is less than
private oompanies charge for equiva- 
lent services, unless speoifioaily au- 
thorized by Federal statute, for as long
as the Federal Government retains an

interest in the equipment. 
c) The recipient shall use the equip- 

ment in the project or program for

which it was acquired as long as need- 
ed, whether or not the project or pro- 
gram oontinues to be supported,by Fed- 
eral funds and shall not encumber the
equipment without approval of HUD. 

When the eQ iprrient is no longer need- 
ed for the original project or program, 
the recipient shall use the equipment
in connection with its other federally - 
sponsored activities, in the following
order of priority; 

1) Activities. sponsored by HUD
which funded the original project; then

2) Activities sponsored by other Fed- 
eral awarding agencies. 

d) During the time that equipment
is used on the project or program for
which it was acquired, the, recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
projeot or program for which the equip- 
ment was originally acquired, First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference sball be
given to projects or programs spon- 

sored by other Federal awarding agen- 
cies, if the equipment is owned by the
Federal Government, use on other ao- 
tivitles not sponsored by the Federal
Government shall be permissible if au- 
thorized by HUD, User charges sbOl be
treated as program income, 

e) Wben acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade -in or
sell the equipment and use the pro - 
oeeds to offset the oosts of the replace- 

ment equipment subject to the ap- 
proval of HUD, 
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f) The recipient's property manage- 
ment standards for equipment acquired
with Federal funds and federally -owned
equipment shall include all of the fol- 
lowing. 

1) Equipment reoords shall be main- 
tained accurately and shall include the
following information, 

i) A description of the equipment. 
11) Manufaoturer's serial number, 

model number, Federal stook number, 
national stook number, or other identl- 
fiostion number. 

iii) Source of the equipment, includ- 
ing the award number, 

iv) Whether title vests in the reoipi- 
ent or the Federal Government. 

v) Acquisition date ( or date re- 
calved, if the equipment was furnished
by the Federal Government) and cost. 

vi) Information from which one oan
calculate the percentage of Federal

partiotpation in the cost of the equip- 
ment (not applicable to equipment fur- 
nished by the Federal Government). 

vii) Location and condition of the
equipment and the date the informa- 
tion was reported. 

viii) Unit aoquisition cost. 
ix) Ultimate disposition data, in- 

cluding date of disposal and sales price
or the method used to determine our - 
rent fair market value where a reoipi- 
ant compensates HUD for its share. 

2) Equipment owned by the Federal
Government shall be identified to indi- 
oate Federal ownership. 

3) A physical inventory of equipment
shall be taken and the results . reo- 
onciled with the equipment records at

feast once every two years. Any dif
ferenoes between quantities deter- 

mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven- 
tory, verify the existence, current dti- 
lizatioii, and continued need for the
equipment, 

4) A control system shall be in effect
to insure adequate safeguards to pre- 
vent loss, damage, or theft of the

equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD. 

24 CPR Subtitle A (4 -1- 11 Edltlon) 

5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition, 

0) Where the recipient is authorized
or required to sell the equipment, prop- 
er sales procedures shall be established
which provide for competition to the
extent praotionble and result ' in the
highest possible return, 

g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ao- 
oordanoe with the following standards, 
For equipment with a current per unit
fair market value of $6000 or more, the
recipient may retain the equipment for
other uses provided that compensation
Is made to HUD or its successor. The
amount of oompsnsatlon shall be oorn- 
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the our - 

rent fair market value of the equip - 
ment. If the recipient has no need for
the equipment, the recipient shall re- 
quest disposition instructions from
HUD. HUD shall determine whether the
equipment oan be used to meet HUD' s
requirements. If no requirement exists
within HUD, the availability. of the
equipment shall be reported to the
General Services Administration by
HUD to determine whether a require- 
ment for the equipment exists in other
Federal agencies. HUD shall issue in- 

struotions to the recipient no later
than 120 calendar days after the recipi- 
ent's request and the following proce- 
dures shall govern. 

1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient' s re- 
quest, the recipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed- 
eral participation in the cost of the
original project or program. However, 
the recipient shall be permitted to de- 
duct and retain from the Federal share

600 or ten percent of the proceeds, 
Whichever is less, for the recipient' s
selling and handling expenses, 

2) if the recipient is instructed to
ship the equipment elsewhere, the re- 
cipient shall be reimbursed by the Fed- 
eral Government by an amount whioh
Is computed by applying the percent- 
age of the recipient' s participation in
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the
gray. 

of t

ship
purred. 

8) If the recipient is instructed to
otherwise dispose of the equipment, the

recipient shall be reimbursed by' RUD
for such costs incurred in its disposi- 
tion. 

4) HUD may reserve the night to
transfer the title to the Federal Gov- 
ernment or to 'a, ,third party named by
the Federal Government when such

third party is otherwise eligible under
existing statutes. Such transfer' sball
be subject to the following standards. 

1) The equipment shall be appro- 

priately identified in the award or oth- 
erwise made known to the recipient in
writing. 

ii) HUD shall issue disposition in- 
struotions within 120 calendar days

after receipt of a final inventory, The
Onal inventory shall list all equipment
acquired with grant fcaids said feder- 

ally -owned equipment. If MM fails to
issue disposition instructions within
the 120 calendar day period, the reoipi- 
ant shall apply the standards of this
section, as appropriate. 

iii) When HUD exercises its right to
take title, the equipment shall be sub- 
jeot to the provisions for federally - 
owned equipment, 

84. 36

cost of the original project or pro- lent services, unless speoifioally
to the ourrelit fair market value thorized by Federal statute, as long

he equipment, plus any reasonable the Federal Government retains an

ping or interim storage costs in- terest in the supplies. 

84.86 Supplies and other expendable

property. 

a) Title to supplies and other ex- 

pendable 'property shall vest in the re- 
cipient upon acquisition, If there is a
residual inventory of unused supplies
exceeding $ 6000 in total aggregate
value upon termination or completion

of the project or program and the sup- 
plies are not needed for any other fed- 
erally- sponsored project or program, 
the recipient shall retain the supplies
for use on non - Federal sponsored ac- 

tivities or sell them, but shall, in ei- 
ther case, oompensate the Federal Gov- 
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment, 

b) The recipient shall not use sup- 
plies aoquired with Federal funds to

provide services to non - Federal outside
organizations for a fee that is less than
private oompanies charge for equiva- 

t 84, 86 Intangible property. 

au- 

as

In- 

90 The recipient may copyright any
work that is subjeot to copyright and. 
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty -free, nonexclusive
and irrevocable right to reproduce, 
Publish, or otherwise use the work for
Federal purposes, and to authorize oth- 
ers to do so, 

b) Recipients are subject to applioa- 
ble regulations governing patents and
inventions, including government wide
regulations issued by the Department
6k, Commerce at 87 CFR part 401., 
Rights to Inventions Made by Non- 

profit Organizations and Small Busi
ness Finns Under Government Grants, 
Contracts and Cooperative ' Agree- 
ments, 

c) HUD has the right to: 
1) Obtain, xsproduoe, publish or oth- 

erwise use the data first produced

under an award; and

2) Authorize others to receive, repro- 
duce, publish, or otherwise use such
data for RM purposes, 

d)( i) In addition, in response to a

Freedom of Information A0 (FOIA) re- 
quest for research data relating to pub- 
lished research findings produoed under
an award that were used by HUD in de- 
veloping an agency action that has the
force and effect of law, HUD sha,11 re- 
quest, and the recipient shall provide, 
within a reasonable time, the research

data so that they can be made avail- 
able to the. publio through the proce- 

dures established under the FOIA, if

HUD obtains the research data solely
in response to a FOIA request, HM
may charge the requester a reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should reflect costs incurred by HUD, 
the recipient, and applicable subreoipi- 
ents, This fee is in addition to any fees
HUD may assess' under the FOIA ( 6
U. S. O, 662(a)(4)( A)). 

2) The following definitions apply
for purposes of.this paragraph (d): 

1) Research data is defined as the re- 
corded factual material commonly ac- 
oepted in the scientific community as
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necessary to validate research findings, 
but not any of the following: prelimi- 
nary analyses, drafts of scientific pa- 
pers, plans for future research, peer re- 
views, or communications with col- 

leagues. This " recorded" material ex- 

oludes physical objects (e. g„ laboratory
samples), Research data also do not in- 
olude: 

A) Trade secrets, commercial infor- 
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

B) Personnel and medical informa- 
tion and similar information the dis- 
closure of which would constitute a
clearly unwarranted invasion of per- 
sonal privacy, such as information that
could be used to identify a particular
person in a research stuffy. 

ii) Published is defined as either
when: 

A) Research findings are published
in a peer - reviewed Scientific or tech - 
nioal journal; or

13) HUB publicly and officially cites
the research findings in Support of an

agency action that has the force and
effect of law. 

iii) Used by HUD in developing an
agency action that has the force and ef- 
fect of law is defined as when HIM pub - 
lioly and officially ones the research
findings in support of an agency action
that has the force and effect of law. 

e) Title to intangible property, and
debt instruments acquired under an
award or subaward vests upon acquisi- 

tion in the recipient, The recipient

shall use that property for the origi- 
nally- authorized purpose, and the re- 
oipient shall not encumber the prop- 
erty without approval of HUD, When no
longer needed for the originally au- 
thorized purpose, disposition of the in- 
tangible property shall occur in accord- 
ance with the provisions of §84. 34( 8). 

60 FR 47011, Sept, 13, 100A, as amended at 86
FR 30408, May n, 20001

84.37 Property trust relationship. 
Real property, equipment, intangible

property and debt instruments that are
acquired or improved with Federal

funds shall be held in trust by the re- 
olpient as trustee for the beneficiaries
of the project or program under which

the property was acquired or improved. 

24 CFR Subtitle A (4 -1 - 11 Edition) 

BUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
Property has been acquired or improved
with Federal funds and that use and

disposition conditions apply to the
property, 

PROOURDMDNT STANDARDS

1184. 40 Purpose of procurement stand- 
ards, 

geotions 84. 41 through 84, 48 set forth

standards for use by recipients in es- 
tablishing procedures for the procure- 
ment of supplies and other expendable

property, equipment, real property and
other services with Federal funds, 
These Standards are furnished to en- 

sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex- 
eoutive orders. No additional procure- 
ment standards or requirements shall

be imposed by HUA upon recipients, 
unless speoifloally required by Federal
statute or executive order or approved

by OMB. 

84.41 Recipient responsibilities. 

The standards contained in this sec- 
tion do not relieve the recipient of the
contractual responsibilities arising
under its oontraot(s). The recipient is

the responsible authority, without re- 
course to HtlD, regarding the settle- 
ment and satisfaction of all oontieac- 

tual and administrative issues arising
out of procurements entered into in
support of an award or other agree- 

ment. This includes disputes, claims, 
protests of award, source evaluation or

other matters of a oontmotual nature. 

Matters concerning violation of statute
are to be referred to such Federal, 

State or local authority as may have
proper jurisdiction, 

84A2 Codes of conduct, 

The recipient shall maintain written
standards of conduct governing the
performahoe of its employees engaged
In the award and administration of
contracts, No employee, officer, or

agent shall participate in the selection, 
award, or administration of a contract

supported by Federal funds if a real or
apparent conflict of interest would be
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involved, Such a conflict would arise
when the employee, officer, or agent, 

any member. of his or her immediate
family, his or her partner, or an orga- 
nization which employs or is about to
employ any of the parties indicated
herein, bas a financial or other interest
In the firm selected for an award, The
officers, employees, and agents of the
recipient shall neither solicit nor ac- 

oept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements, However, re- 
cipients may set standards for situs - 
tions in which the finanoial interest is
not substantial or the gift is an unso- 
licited item of nominal value, The
standards of conduct shall provide for. 
disciplinary actions to be applied for
violations of such standards by offi- 
oors, employees, or agents of the re- 
cipient. . 

84.48 Competition, 

All procurement transactions shall

be conducted in a manner to provide, 
to the maximum. extent practical, open

and free competition. The recipient
shall be alert to organizational con- 
flicts of interest as well as nonoompeti- 
tive praotioes among contractors that
may, restriot or eliminate competition
or otherwise restrain trade, in order to
ensure objective contractor perform- 

ance and eliminate unfair competitive

advantage, oontraotors that develop or
draft speoifications, requirements, 

statements of worts, invitations for
bids and/ or requests for proposals shall
be excluded from competing for such
procurements, Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicltmtion. and is
most advantageous to the recipient, 
price, quality and other factors oonsid- 
ered, The other factors shall include
the bidder' s or offeror' s compliance
with Section 8 of the Housing cwid
Urban Development Act of 1988 ( 12
U. SA 1701u), hereafter referred to as

Section 8," Section 8 provides that, to
the greatest extent feasible, and con- 

sistent with existing Federal, State, 
and loom) laws, and regulations, eoo- 
nomic opportunities generated by oer- 
tafn HUD financial assistance shall be
directed to low- and very low - income
persons. Solioitations sbal] clearly set
forth all requirements' that the bidder

64.44

or offeror shall fulfill in order for the
bid or offer to be evaluated by the re- 
oipient, Any and all bids or offers may
be rejected when it is in the recipient's
interest to do so, 

84,44 Proeurementprooedures, 

a) All recipients shall establish writ- 
ten procurement procedures, These

procedures sball provide for, at a min- 
imum, that paragraphs (a)(1), ( 96)( 2) and
a)(8) of this section apply. 

1) Recipients avoid purchasing un- 
necessary items, 

2) where appropriate, an analysis is
made of lease and purchase alter- 
natives to determine which would be
the most economical and praotical pro - 
oprement for the Federal Government. 

8) Solicitations for goods and serv- 
loss provide for all of the following. 

i) A olear and accurate description
of the tsohnioai requirements for the
material, product or service to be pro- 
cured. In competitive procurements, 
such a description ' shall not contain
features which unduly restrict oom- 
petition. 

ii) Requirements which the bidder/ 
offeror must fulfill and all other fac- 
tors to be used in evaluating bids or
proposals. 

iii) A description, whenever prac- 
tioable, of tsohnioml requirements in
terms of functions to be performed or
performance required, including the
range of acceptable obaraoteristics or

minimum aooeptable standards. 

IV) The specific features of " brand
name or equal" descriptions that bid- 
ders arc required to meet when such
Items are included in the solloitatfon, 

v) The acceptance, to the extent

pxactioable and eoonomically feasible, 
of products and services dimensioned in
the metric system of measurement, 

VI) Preference, to the extent prac- 
ticable and economically feasible, for
products and services that conserve

natural resources and pvoteot the envi- 
ronment and are energy efficient, 

b) Positive efforts shall be made by
recipients to utilize small businesses, 

minority -owped firms, and women's
business enterprises, wherever pos- 
sible. Reoipiants of Federal awards
shall take all of the following steps to
further this goal, 
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1) Ensure that small businesses, mi- 

nority -owned firms, and women' s busi- 
ness enterprises are used to the fullest
extent practicable, 

2) Make information on forthcoming
opportunities available and arrange

time frames for purchases and oon- 
traots to encourage and facilitate par - 
tioipation by small businesses, minor- 
ity- owned firma, and women' s business
enterprises, 

3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority -owned
firms, and women' s business enter- 

prises, 

4) Encourage contracting with oon- 
aortiums of small businesses, minority - 
owned firms and women' s business en- 
terprises when a contract is too large
for one of these firms to handle individ- 
ually. 

6) Use the services and assistance, as
appropriate, of such organizations as

the Small Business .Administration and
the Department of Commeroe' s' Minor- 
ity Business Development Agency in
the solicitation and utilization of

small businesses, minority -owned firms
and women' s business enterprises. 

c) The type of procuring instruments
used ( e, g„ fixed price contracts, cost
reimbursable contracts, purchase or- 

ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro - 
ourement and for promoting the best
interest of the. program or project in- 
volved. The " oast- plus -a- percentage -of- 
cost" or " percentage of construction

cost" methods of contracting shall not
be used, 

d) Contracts shall be made only with
responsible contractors who possess

the potential ability to perform suo- 
oessfully under the terms and oondi- 
tions of the proposed procurement, 
Consideration shall be given to such
matters as contractor integrity; com- 
plianoo with public policy, including, 
where appiioable, Section 8 of the
Housing and Urban Development Act of
1000 ( 12 U.S. C. 1701u); record of past

performance; and financial and tech- 

nical resources or accessibility to other
necessary resources, In certain oir- 
oumstances, contracts with certain

parties are restricted by implementa- 

24 CFR Subtitle A (4 -1-- 11 Edition) 

Lion of Executive Girders 12640 and
12000, " Debarment and Suspension," at' 

2 CFIt part 2424. 

e) Recipients shall, on request, make

available for the Federal awarding
agency, pre -award review and procure- 
ment doouments, such as requests for
proposals or invitations for bids, inde- 
pendent cost estimates, eto., when any

of the following conditions apply. 
1) A recipient's procurement prooe- 

dures or operation fails to comply with
the proourement standards in iiUD' s
Implementation of airoular A-110, 

2) The procurement is expected to
exoesd 4100, 000 or the small purchase

threshold fixed at 41 U. S. C. 408 ( 11), 
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation. 

8) The procurement, which is ex- 
pected to exceed the small purchase
threshold, specifies a " brand name" 
product, 

4) The proposed award over the
small purchase threshold is to be
awarded to other then the apparent

low bidder under a sealed bid prooure- 
meiit. 

6) A proposed contract modifioation
changes the scope of a contract or in- 
oreases the contract amount by more
than the amount of the small purchase
threshold, 

60 Fit. 47011, Sept. 18, 1084, as amended at 72
FR 78402, Dec; 27, 20071

84.46 Cost and price analysis. 

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with

every procurement action. Price anal- 
ysis may be accomplished in various
ways, including the oomparison of
price quotations submitted, market

Prices and similar indioia, together
with dlsoounts. Cost analysis is the re- 
view and evaluation of each element of

cost to ' determine reasonableness, 

allocability and allowability. 

84.46 Procurement records. 

Procurement records and files for
purchases in excess of the small pur- 
chase threshold shall include the fol- 

lowing at a minimum: 
a) Basis for contractor selection; 
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b) Justification for lack of oompeti- 
tion when competitive bids or offers
are not obtained; and

o) Basis for award cost or price, 

84,47 Contract administration. 

A system for contract administration
shall be maintained to ensure con- 
tractor conformance with the terms, 
conditions and specifications of the
contract and to ensure adequate and

timely follow up of all purchases, Re -• 
eipients shall evaluate contractor per - 

formanoe and document, as appro- 
priate, whether contractors have met
the terms, conditions and specifioa- 
tions of the contract, 

84.48 Contract provisions. 

The recipient shall include, in addi- 

tion to provisions to define a sound and
complete agreement, the following pro- 
visions in all contracts. The following
provisions shall also be applied to sub- 
contracts, 

a) Contracts in excess of the small
purchase threshold shall contain con - 
traotual provisions or conditions that
allow for administrative, oontraotdal, 
or legal remedies In instances in which
a contractor violates or breaches the
oontraot terms, and provide for such

remedial actions as may be appro- 
priate, ` 

b) All contracts in excess • of the
small purchase threshold eball contain

suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement, Sn addi- 
tion, such•oontracts shall, describe con- 

ditions under which the contract. may
be terminated for default as well as
conditions where the contract may be
terminated because of oiroumstanoes
beyond the control of the contractor, 

o) Bxoept as otherwise required by
statute, an award that requires the
contracting ( or subcontracting) for

construction or facility Improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performeaioe bonds, and
payment bonds unlose the construction
contract or subcontract exceeds

100, 000. For those contracts or Bub- 
contracts exceeding $100, 000, HUD may
accept the bonding pohoy and require- 
ments of the recipient, provided HUD

84.48

has made a determination that the
Federal Government' s interest is ade- 
quately protected. if such a determina- 
tion has not been made, the minimum
requirements shall be as follows: 

1) A bid guarantee from each bidder
equivalent to five percent of the bid
price, The " bid guarantee" shall oon- 

sist of a firm commitment such as a
bid bond, certified check, or other ne- 
gotiable instrument accompanying a
bid an assurance that the bidder 0110,11, 
upon acceptance of his bid, execute
such contractual documents as may be
required within the time spedified, 

2) A performance bond on the part of
the contractor for 100 percent of the
contract price, A " performance bond" 
is one executed in connection with a
contract to secure fulfillment of all the, 
contractor' s obligations under suoh

contract, 

8) A payment bond on the part of the
contractor for 100 percent of the con- 
tract price, . A. " payment bond" is one
executed in connection with a contract

to assure payment as required by stat- 
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract, 

4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold- 
ing certificates of authority m accept- 
able sureties pursuant to 81 CPA part
228, , SVxety Companies Doing Business
wish the United Mates," 

d) All negotiated contracts ( except
those for leas than the small purohasq
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United Mates, or wiy of
their duly authorized representatives, 
shall have access to any books, doou- 
ments, papers and records of the con- 

tractor which are direotly pertinent to
a specific program for the purpose of

making audits, examinations, excerpts
and transcriptions, 

e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro - 

ourement provisions of Appendix A to
this rule, as applicable. 
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RDPORTS AND RECORDS

84. 50 Purpose of reports and records, 

Sections 84, 61 through 84. 63 set forth
the procedures for monitoring and re- 
porting on the recipient's financial and
program performanoe and the neo- 
essary standard reporting forms, They
also set forth record retention require- 
ments, 

84. 51 Monitoring and reporting pro• 
grain performance. 

a) Recipients are responsible for
managing and monitoring each project, 
program, subaward, funotion or aotiv- 
ity supported by the award. Recipients
shall monitor subawards to ensure sub - 

recipients have met the audit require- 
ments as delineated in § 84, 26, 

b) HUD shall prescribe the frequency
with which the performance reports
shall be submitted, Except as provided

In § 84, 61( f), performance reports shall
not be required more frequently than
quarterly or less frequently than annu- 
ally. Annual reports shall be due 90 cal- 
endar days after the grant year; quar- 

terly or semi- annual reports shall be
due 80 days after the reporting period, 
HUD may require annual reports before
the anniversary dates of multiple year
awards in lieu of these requirements. 
The final performance reports are due
90 calendar days after the expiration or
termination of the award. . 

o) if inappropriate, a final teohnioal
or performance report shall not be re- 
quired after completion of the projeot. 

d) When required, performance re- 
ports shall generally contain, for each
award, brief information on each of the
following: 

1) A oomparieon of actual a000m- 
plishments with the goals and objec- 
tives established for the period, the
findings of the investigator, or both. 
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com- 
putation of unit oost% 

2) Reasons why established goals
were not met, if appropriate. 

8) Other pertinent information in- 

cluding, when appropriate, analysis
and explanation of cost overruns or

high unit costs, 

24 CPR Subtitle A (4 - 1- 11 Edition) 

e) Recipients shall not be required to
submit more than the original and two

copies of performance reports, 
f) Recipients sball immediately no- 

tify HUD of developments that have a
significant impact on the award -sup- 
ported activities. Also, notification

shall be given in the case of problems, 
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award, This notifi- 
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa- 
tion. 

g) HUD may make site visits, as
needed, 

h) HUD shall comply with clearance
requirements of 6 OFR part 1320 when
requesting performance data from re- 
oipients, 

84.52 Flunnotal reporting, 
a) The Federal financial report

FFR), or such other form as may be
approved by OMB, is authorised for ob- 
taining financial information from re- 
oipients. The applicability of the FFR
form shall be determined by the gppro- 
priats HUD program, and the grantee

will be'notified of any program require- 
ments in reference to the FFR upon re- 
oeipt of the award, A HUD program
may, where appropriate, waive the use
of the FFR for its grantees and require
an alternative reporting system. 

b) RUD sh ,11 prescribe whether the
FFR shall be on a cash or acoraal
basis, if HUD requires accrual informa- 
tion and the recipient's accounting
records are not normally kept on the
accrual basis, the recipient shall not be

required to convert its accounting sys- 
tem, but shall develop such accrual in- 
formation through best estimates
based on an analysis of the documenta- 
tion on band, 

o) HUD sbali determine the fre- 

quenoy of the FFR for each project or
program, considering the size and oom- 
plexity of the paxtioular project or pro- 
gram, However, the report shall not be
required more frequently than quar- 
terly or less frequently than annually. 
The reporting period end dates shall be
March $1, June 80, September 80 or De- 
oember 81, A final PVB shall be re- 
quired at the completion of the award
agreement and shall use the end date of
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the projeot or grant period as the re- 
porting, end date, 

d) AUD requires recipients to submit
the FFk no later than 80 days after the

end, of eaop. specified reporting period
for quarterly and. semi - annual reports, 
and . 00 , calendar days' for annual re- 
ports: Final reports shall be submitted
no later iban 80 days after the project
or grant period end date. extensions of
reporting due dates may be approved
by HUD upon request of the recipient, 
BUD may require awardees to submit
the FFR electronically, Bleotronic sub- 
mission may be waived for cause in ao- 
oordance with HUD' s waiver policy in

6, 110 of•this title. 

e)( 1) When funds are advanced to re- 
oipieAts RUD shall use the FFR ' to
monitor oash advanced to recipients
and to obtain diel?ursement informa- 
tion for each agreement with the re- 
cipients. IM may require forecasts of
Federal cash requirements in the " Re- 
liiarks" section of the FFR and may re- 
quire recipients to report in the '%%- 

inarks" aeotion the amount of cash ad- 

vances reoeived and retained in excess
of three days grid "ans interest earned
on each cash hdvanoes. Recipients shall
provide short narrative explanatibns of

actions taken to reduce early
drawdowms and excess balances. 

2) Recipients shall be required to
submit not more than the original and
two. copies of the FFR or submit the re- 
port•ejeotronically, HUD may require a
quartebly report from recipients re- 
ceiving advanoss totaling $1 million or ' 
more per year. 

f) When HUD needs additional infor- 

mation og more frequent reports, the
followingshail be observed, 

1) When additional information is

needed to comply with legislative re- 
quirement's or governmentwide re- 
quirements, HUD shall issue instruo- 
tiWis to require recipients to submit
such information under the " Remarks" 
section ofthe ieports or other means. . 

2) When HUD determines that a re- 
cipient' s accounting system does not
meet the standards in §84, 21, additional
pertinent inforlation' to further mon- 
itor awards may be obtained by "written
notice to the recipient until such time

as the system Is brought up to stand -. 
ard. HUD, in obtaining this informa- 

84.63

tion, shall comply with report clear- 
ance reguirements of 6 OFR part 1320, 

8) HVD may elect to accept the iden- 
tioal information• from the recipients
through a system to system data inter- 
face ae determined by HUD, " 

76 FR 91080, July 16, 20101

84.58 Retention and access' require- 
ments for records, 

a) Tills section sets forth require- 

ments for record retention and access
to ' records for awards to recipients. 

HUD shall not impose any other record
retention or access requirements upon
recipients, 

b) Financial records, supporting doc- 
uments, statistical records, and " all
other records ' pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from' the date of the submis- 
sion of the quarterly or annual finau- 
ciai report, as authorised by HUD. The
only exceptions are the following. 

1) If any litigation, claim', or audit is
stp,rted before the expiration" of the 8- 
year period, the records shall be re- 
tained. until all litigation, oladme or
audit findings involving the records
have been resolved and final action
taken, 

2) Records for real property and
equipment acquired with Federal funds
shall be retaiuod for 8 years after final
disposition, 

3) When records are transferred to or
maintained by HUD, the 3 -7ear reten- 
tion rsquireliaent is not applicable to
the recipient. 

4) Tndheot cost rate proposals, cost
allocation plans, eto, as specified In

o) dopiee of original reoords may be
substituted for the original records if
authorized by H.M. 

d) HUD shall request transfer of cer- 
tain records to its custody from recipi- 
ents when it determines that the
records . pomess long term retention
value. However, in order to avoid dupli- 
oate reoordkeeping, HUD may make ar- 
rangenients for recipients to retain any
reoords' that are continuously needed
for joint use. 

e) HUD, the hlspeetor General, 

Oomptrollei General of - the United
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Ptates, or any of their duly authorized
representatives, have the right of time- 
ly and unrestricted access ' to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits, 
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac- 
osss to a reoipient's personnel for the
purpose of interview and discussion re- 
lated to.ouoh documents, The rights of
access in this paragraph ( e) are not
limited to the required retention ps- 
riod, but shall last' as long as .records
are retained, 

f) -Unless required by statute, HUD
shall not place restrictions on recipi- 

ents that limit public aooess to the
records of recipients that are pertinent

to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disolosure pursuant to
the Freedom of Information Act ( 6
U. S. d, 662) if the records had belonged
to HUD, 

g) Indirect cost rate proposals, cost al- 
location plans, etc. Paragraphs ( g)( 1) and

g')( 2) of this section apply to the fol- 
lowing types of documents, and their
supporting records—indireot cost rate
computations or proposals, cost allooa- 

tion plane, and any similar accounting
computations of, the rate at which a

partioular group of costs is ohargeable
such as computer usage ohargeback

rates or bvmposite fringe benefit
xates). 

1) If submitted for negotiation. If the
recipient submits to HUD ' or the bub- 
recipient submits to the recipient the
proposal, plan, or other oomputation to
form the basis for negotiation of the
rate, then the 3 -year retention period

for its supporting records starts on the
date of such submission. 

2) If not submitted for negotiation, If
the recipient is not required to submit
to HUD -or the subreoipient is not re- 
quired to submit to the recipient the
Proposal, plan, or other computation

for negotiation purposes, then the 8- 
year retention period for the proposal, 

plan, or other computation and its sup- 
porting records starts at the and of the
fiscal year (or other accounting period) 
covered by the proposal, ,plan, or other
oomputation. 

24 CPR Subtitle A (4 - 1 - 11 Edition) 

TERMINATION AND BNFORORMDNT

84, 00 Purpose of termination and en- 
forcement, 

Seotions 84. 81 an4 84.82 set forth uni- 
form suspension, termination and en- 
foroement prooedures, 

484.61 Termination, 

a) Awards may be terminated in
whole or in part only if paragraphs
a)(1), ( a)( 2) or ( a)(3) of this section

apply. 

1) By HUD, if a recipient materially
fails to comply with the terms and con- 
ditions of an award. ' 

2) By HUD with the, consent of the
recipient, in which case the two parties
shall agree upon the termination oon- 
ditions, including the effective date
and, in the case of partial termination, 

the portion to be terminated. 

8) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the

effective date, and, in the case of par- 
tial termination, the portion to be ter- 
minated, however, If HUD determines
in the case of partial termination that
the reduced or modified -portion of the
grant will not n000mplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs ( a)(1) or ( a)( 2) 
of this section. 

b) If costs are allowed under an
award, the responsibilities of the re- 
otpient referred to in §84. 71( a), inolud- 
ing those for property management m
applicable, shall be considered in the
termination of the award, and provi- 

sion shall be made for continuing re- 
sponsibilities of the recipient after ter- 
mination, as appropriate. 

B4.62 Hnforoement, 

a) .Remedies for noncompliance, If a re- 

cipient materially fails to comply with
the terms and conditions of an award, 
whether stated in a Federal statute, 

regulation, assurance, application, or

notice of award, HM may, in addition
to imposing any of the special oondi- 
tions outlined in § 84, 14, take one or

more of the following actions, as appro- 
priate in the oiroumstanoes. 
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1) Temporarily ,vsitiihold oash pay - 
ments pending, correction of the defi- 
oloncs, by the recipient or more severe
enforcement action by HUD, 

2)' Dleallow (that is, deny both use-of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not An compliance. 

8) Wholly or partly suspend or ter- 
minate the current award, ' 

4) Withhold further awards for the
project or program, 

6) Take other remedies that may be
legally available, 

b) Hearings and appeals, In taking an
enforcement action, IWD shall provide

the recipient an opportunity for hear- 
ing, appeal, or other administrative
proceeding to which the recipient is un- 
titled under any' statute or regulation
applicable to the aotion involved. 

o) . Effects of suspension and termi- 
nation, Costs of a recipient resulting
iYom obligations incurred by the re- 
oiplent dining a suzpensloir or after
termination of an award axe not allow- 
able rinlew HUD expressly authorizes
them in the notice of suspension or ter- 
mination or subsequently. -other recipi- 
ent costs during suspension or after
termination which are neoesbary and
not reasonably avoidable are, allowable
if paragraphs ( 0)( 1) and ( 0)( 2)'• Of this
section apply. 

1) The costs result from obligations

which were properly iuourred by the re- 
oipient before the effective date of ous- 

pension oil termination, are not in an- 

tioipation of it, and in the case of a ter- 
mination, are nonoanoellable, 

2) The costs would be allowable if
the award were not suspended or ex- 

pired normally at the end of the fund- 
ing period in which the termination
takes effect. 

d) Relatfonslzfp to debarment and sus- 
pension. The enforcement remedies

identified in this section,. including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension , under

18 regulations at 2 CPR part 2424
see § 84. 13), 

59 Fib 47011, Sept, la, 1094, as amended at 72

FR 73492; Dec. 27, 20071

84.72

Subpart D-- After- the - Award
Requirements

84.70 Purpose, 

Sootiofrs 84, 71 through 84. 73 contain
closeout procedures and other prooe- 

dures for subsequent disallowances and
adjustments, 

684.71 Closeout procedures. 

a) Recipients shall submit, within 90
calendar days after the date of oomple- 
tion of the award, all financial, per - 
formanoe, and other reports as required
by the terms and conditions of the
award, HUD may approve extensions
when xequested by the recipient. 

b) Unless HUD authorizes an exten- 
sion, a recipient shall liquidate•all ob- 

ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of oomple- 
tion as specified in the terms and con- 
ditions of the award or in HUD Instruc- 
tions. 

e) HUD shall make prompt payments
to a recipient for allowable reimbms- 

able costs under the award being closed
out: 

d) The recipient shall promptly re- 
fund any balances of unobligated oash
that HUD has advanced or paid and
that is not authorized to* be retained by
the recipient for use in other projects. 
OMB Circular A -129 governs unreturned
amounts that become delinquent debts. 

s)' When authorized by the terms and
conditions of the award, HUD shall

make a settlement for any upward or
downward adjustments to -the Federal
share of Costs after closeout reports are

received. 

f) The recipient shall a000unt for
any real and personal property ac- 
quired with Federal funds or received
from the Federal Government in ac- 

oordance with § §84, 81 through 84. 87. 

g) In the event a final audi,t'has not
been pprformed prior to the oloseout of
an award, HUD shall retain the right to
recover an appropriate amount after

fully considering the reooinmendations
on disallowed costs resulting from the
final audit, 

84.72 Subsequent adjustments and
dontinuing responsibilities. 

a) The closeout of an award does not
affect any of the following. 
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1) The right of HUD to disallow costs
and recover. funds on the basis of a
later audit or other review, 

2) The obligation of the recipient to

return any funds due as a result of
later refunds, corrections, or other
transactions, 

3) Audit requirements in §64, 26. 

4) Property management require- 
ments in § §84, 31 through 84. 37, 

6) Records retention as required In
04, 53. 

M. After closeout of an award, a rela- 
tionship created under an award may
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §04, 78( a), 
including those for property manage- 
ment as Applicable, are considered and

Provisions made for continuing respon- 
sibilities of the recipient, as appro- 
priate, 

84.75 Collection of amounts due. 

a) Any funds paid to a recipient in
excess of the amount to which the re- 
cipient is finally determined to be enti- 
tled under the terms and conditions of
the award oonstitute a debt to the Fed- 
eral Government, if not paid within a

reasonable period after the demand for
payment, HUD may ireduoe the debt by
paragraphs ( a)(1), ( a)(2) or (a)( 8) of this
section, 

1) X%king an administrative offset
against other requests for reimburse- 
ments, 

2) Withholding advance payments
otherwise due to the recipient, 

3) Taking other aotipn permitted by
statute, 

b) Axoept as otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Ohapter U, " Federal Olaims Collection
Standards," 

Subpart E-- Use of Lump Sum
Grants

84.80 Conditions for use of LUMP
Sum ( fixed price or fixed amoun) 
grants. 

a) Heads of awarding activities
HAAS) shall determine and publish the

funding arrangement for award pro- 
grams having a published program reg- 
ule,tion or Notice of Funding Avail. 

24 CFR Subtitle A (4 - 1 - 1 t Edition) 

ability. For other awards, discretion
may be provided. to Grant Officers to
determine the funding arrangement on
a transaction basis, in such oases, 
Grant Officers shall document the basis
for selection of the funding arrange- 
ment in the negotiation record, Appro- 
priate consideration to fixed amount

pump sum) awards shall be made if one
or more of the following conditions are
present: 

1) The HUD funding amount is defi- 
nitely less than the total actual cost of
the project. 

2) The HUD funding amount does not
exceed $ 100, 000 or the small purchase
threshold fixed at 41 U. S. O. 403 ( 11), 
whichever is greater. 

3) The project scope is very spoglfio
and adequate cost, historical, or unit

pricing data is available to establish a
fixed amount award with assurance

that the recipient will realize-no inore- 
ment above actual cost, 

b) [Reserved) 

84.81 Definition. 

a) A lump sum award is an award for
a predetermined amount, as set forth

in, the grant agreement, which amount
does not vary with the amount of the
recipient' s actual incurred costs,. Under
this type of award, HT D does not pay
the recipient for its incurred costs but

rather for completing certain defined
events in the work or achievement of
some other well - defined milestone, 

Some of the ways in which the grant
amount may be paid ' are, but are. not
limited to: 

1) Iu several partial payments, the
amount of each agreed upon in ad- 
vance, and the " milestone" or event

triggering the payment also agreed
upon in advance, and set forth in the
grant; 

2) On a unit price basis, for a defined

unit or units (such as a housing coun- 
seling unit), at a defined price or
prices, agreed to in advance of perform - 
anoe of the grant and set forth in the
grant; or

8) In one payment at grant oomple- 
tion, 

b) The key distinction between• a
lump sum and a cost reimbursement
grant is the lack of a direct relation- 
ship between the costs incurred by the
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recipient and the amowit paid by HUD
in the lump sum arrangement, 

84.82 Provisions applicable  only to
lump sun! grants. 

In addition to the provisions of this

subpart A subparts A and 13 of this
pest apply to lump sum grants. 

a) Mnanciai and program• ma7tage- 
ment.. paragraphs (b) through (a) of this
s'eotion prescribe standards for finan- 
oial management systems, methods for

making payments, budget revision ap- 
provals, and making audits. 

b) Standards for financial managennent
systams. ( 1) Records that Identify ade- 
quately the source and application of
funds for federally - sponsored activities
are required. These records shall con- 
tain information pertaining to Federal
awards, authorizations, obligations, 

unobligated balances, assets, outlays, 
Income and interest, 

2) Effective control over and ao- 

countability for all funds, property and
other assets are required, Recipients
shall adequately safeguard all such as- 
sets and assure they are used solely for
authorized purposes. 

8) OompaAson of outlays with budg- 
et amounts for each award is required, 
ftenever appropriate, financial infor- 
mation should be related to perform - 
anoe and unit cost data. 

4) Where HUD guarantees 'or insures

the repayment of money borrowed by
the recipient, HUD, at its discretion, 
may require adequate bonding and' in- 
suraanoe if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the Inter- 
est of the Federal Government.. 

6) HUD may require adequate fidel- 
ity' bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government' s interest. 

6) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold- 

ing certificates of authority as accept- 
able sureties, as prescribed in 81 OFR
part 228, " Surety Oompanies Doing
Business with the United States." 

c) Payment. ( 1) The standard gov- 

erning the use of banko and other insti- 
tutions as depositories of funds ad- 
vanoed under awards 1% XMD shall not
require separate depository' accounts
for funds provided to a recipient or es- 

84.$ 2

tablish amy eligibility requirements for
depositories for funds provided to a re- 

oitient, however, recipients inust be
able to account for the receipt, obliga- 
tion and expenditure of funds: 

2) Oonsistent with the national goal

of expanding the opportunities for
women -owned and minority- ov,'ned
business enterprises, recipients shall be
encouraged to use women - owned and
minority -owned banks (a bank which is
owned at least 60 percent by women or
minority group members), 

d) . Revision of budget and program
plans. (1) The budget plan is the finan- 
cial expression of the project or pro- 
gram as approved during the award
process, It may include either the Fed- 
eral and non - Federal share, or only the
Federal share, depending upon HUD re- 
quirements. It shall be related to per - 
formanoe for program evaluation pur- 
poses whenever appropriate. 

2) Recipients are required to report
deviations from program plans, and re- 
quest prior approvals for budget and
program plan revisions, in accordance
with this seotion.•, 

8) For nonoonstruotion awarde, re- 
cipients shall request prior approvals

from FL[ TD for one or more of the foi- 

lowing program or budget related rea- 
sons, 

i) Change in the scope or the . objec - 
tive of the project or prograrh ( even if
there is no assooiated budget revision
requiring prior written approval). 

1i) -The need for additional Federal
funding, 

111) Unless described in the applicar
tion and funded in the approved
awards,. the subaward, transfer or con- 

tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material, 
equipment or general support services. 

4) No other prior approval require- 

ments for specific items may be im- 
posed' unless a deviation has been ap- 
proved by OMB. 

6) Except for requirements listed in
paragraphs. (d)( s)( i) and ( d)( 8)( ii) of this
section, HUD is authorized, at its op- 
tion, to waive post- related and admin- 
lstrativo prior written approvals . re- 

quired by Mrcular A -110 and OMB Oir- 
oulars . A- 21 and A-122, Such waivers

may - include authorizing reoipients to
do any one or more of the following: 
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1) Initiate a one -time extension of
the expiration date of the award of up
to 12 months unless one or more of the

following conditions apply, For one- 
time extensions, the reoipfent must no- 

tify , HUD in writing with the sup- 
porting reasons and revised expiration
date at least 10 days before the expira- 
tion date specified in the award, This
action may be taken unless; 

A) The terms and conditions of
award prohibit the extension, 

B) The extension requires• additional
Federal funds. 

0) The extension involves any
change, in the approved objectives or
scope of the project, 

8) For construction awards, recipl- 

ents shall request prior written ap- 
proval promptly from HUD for budget
revisions whenever paragraphs ( d)(6)( 1) 
or (d)( 6)( 11) of this section apply, 

i) The revision results from changes
in the scope or the objective of the
project or program, 

ii) The need arises - for additional
Federal funds to oomplete the project, 

7) No other prior approval require- 

ments for specific items, may be im- 
posed unless a deviation has been ap- 
proved by OMB.. . 

8). When RM makes an award that
provides support for both construction
and nonoonstruotion work, HUD may
require the recipient to request prior
approval from HUD before making any
fund or budget transfers between the
two types of work supported, 

e) Non - Federal audits, ( 1) Recipients
and subreciplents that are institutions
of higher education or other non - profit
organizations ( including hospitals) 
shall be subject to the audit require- 

ments contained in the Single Audit
Act Amendments of 1908 ( 81 U,S, O, 76- 
7607) and revised OMB Circular A -188, 
Audits of States, Local Governments, 

and Non - Profit Organizations." 

1) Non - profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive

awards sgbjeot to part 84 shall comply
with the audit requirements of revised

OMB Oiroular A -188, " Audits of States, 
Local Governments, and Non - Profit Or- 
ganizations," For HUD programs, a
non - profit organization is the mort- 
gagor or owner ( as these terms are. de- 
fined in the regulations in the part 200

24 CFR Subtitle A (4 -1 - 11 Edition) 

and part 800 series) and not a related or

affiliated organization or entity, 
11) [ Reserved] 

2) State and 1poa7 governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of. 1988 ( 81 U. S. C. 7801- 
7607) and revised OMB Circular A- 133, 
Audits of States, Local Governments, 

and Non - Profit Organizations," 
3) For - profit hospitals not covered

by the audit provisions of revised OMB
Circular A- 183 shall be subject to the
audit ' requirements of the Federal
awarding agencies, 

4) Oommerolal organizations shall be
subject to the audit requirements of
HUD or the prime recipient as inoor- 
porated into the award document, 

l69 ZU 47011, Sept, 18, 1994, ae amended at 62

M 61017, Nov, 18, 1997; 76 PR 41090, July 16, 
20101

84,88 Property standards, 
a) Purpose of property standards, 

Paragraphs ( b) through ( g) of this sec. 
tion set forth uniform standards gov- 
erning management and disposition of
property furnished by the Federal Gov- 
ernment whose cost was charged to a

project supported by a Federal award, 
HUD shall require recipients to observe
these standards under awards and shall
not impose additional requirements, 

unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the
provisions of paragraphs (b) through (g) 
of this section. 

b) Insurance coverage, Recipients

shall, at a minimum, provide the equiv- 

alent insurance coverage for real prop- 
erty and equipment acquired with Fed- 
eral funds as provided to property
owned by the recipient. Federally - 
owned property need not be insured un- 
less required by the terms and oondi- 
tions of the.awar& 

c) Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards; 

1) Title to real property shall vest in
the recipient subject to the condition
that the, recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
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shall not moumber the property with - 
out approval of HUD. 

2) The recipient shall obtain written
approval b HUD for the use df real
property in other federally- sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project. 
Use in other projects shall be limited
to those under federally- sponsored
projects (i.e., awards) or programs that
have purposes consistent with those

authorized for support by HUD, 
d) Federally -owned and exeinpt prop - 

eriy —(1) Federally -owned property —(i) 
21tie to, federally -owned property rernai?zs
vested in the Federal Government. Recipi- 
ents shall submit annually an inven- 
tory - listing of federally -owned prop- 
erty in their custody -to HUD. Upon
oompletion of the award or when the

property is no longer needed, thQ re- 
oipient sha11 report the property to
IIUD for further ITUD utilization, 

ii) if HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu- 

tory authority to dispose of the prop- 
erty by alternative methods ( e, g., the
authority provided by the Federal
Technology Transfer Act (15 U,S. 0, 8710
I)) to donate researoh equipment to

educational and non - profit organiza- 

tions in accordance with B.O. 12021, 
Improving Mathematics and Science

4duoation in Support of the National
Bdueation Goals, ") Appropriate , in- 

struations shall be iaaued to the reoipi- 

ent by HUD, 
2) Ereiupt property. When statutory

authority exists, HUD has the option
to vest title to property acquired with
Federal fluids in the recipient without

further obligation to the Federal Gov - 
ernzuent and under oondltions HUD
considers appropriate, Such property is
exempt property," Should HUD not

establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga- 
tion to the Federal Government, 

e) Equipment. ( 1) title to equipment
acquired by a recipient with Federal
funds shall vest in the reoipient, sub- 
ject to conditions of this section, 

2) The reoipient, shall use the equip - 
rgent in the, project or program for
which it was acquired as long as need- 

84.83

ad, whether or not the project or pro- 
gram continues to be supported by Fed- 
eral funds and shall not encumber the
equipment without approval of HUD, 
When the equipment is no longer need- 
ed for the original project or program, 
the reoipient shall- use the equipment

In connection with its other federally - 
sponsored activities, in the following, 
order of priority: 

1) Activities sponsored by HUD
which funded the original project; then

ii) Activities sponsored by other
Federal awarding' aganoies. 

8) During the time that equipment is
used on the project or program for
wiiioh it was acquired, the reoipient
shall malre it available for.use on other
projects or programs if such other use
will not interfere %rith the work on the
project or program for which the equip- 
ment was, originally acquired, First
preference for such other use shall be
given to other projects or programs

sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon- 

sored by other Federal awarding agen- 
Was. A the equipment is owned by the
Federal Government, use on other ao- 
tivities not sponsored by the Federal
Government shall be permissible if au- 
thorlsed by HUD, 

4) The recipient' s property manage- 
ment standards for equipment acquired
with Federal funds and federally -owned
equipment shall include all of the fol- 
lowing. 

1) Equipment records shall be main- 
tained acourstely and shall include the
followiizg information. 

A) A description of the equipment. 
13) Manufnoturer'a aerial number, 

model number,' Federal stock number, 
national stook number, or other identi- 
fioatiou number. 

0) Source of the equipment, inolud- 

iug the award number. 
D) Whether title vests in tho recipi- 

ent or the Federal Government. 
B) Acquisition date ( or date re- 

ceived, if the equipment was furnished
by the Federal Government) and oost. 

F) Location and condition of the
equipment and the date the informa- 
tion was reported. 

ii) Equipment pWned by the Federal
Government shall be' identified to indi- 
cate Federal ownership, 
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iii) A physical inventory of equip- 
ment shall be taken and the results
reconciled with the equipment records

at least once every two years. Any dif- 
ferenoes between quantities deter- 

mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven- 
tory, verity the existence, current uti- 
lization, and continued need for the
equipment; 

iv) A control system. shall be in ef- 
feot to insure adequate safeguards to
prevent loss, damage, or theft of. the

equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD. 

v) Adequate maintenanoe procedures

shall be implemented to keep the
equipment in good condition, 

0) IWD may reserve the right to
transfer the title to the Federal Gov- 
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
be subject to the following standards. 

1) The equipment shall be appro- 
priately identified in the award or oth- 
erwise made knowzi to the recipient in
writing. 

11), HUD shall issue disposition in- 
struotions within 120 calendar days
after receipt of a final inventory, The
final inventory shall list all equipment
acquired with grant funds and foder- 
ally -owned equipment. If HUD fails to
Issue disposition instruotions within

the 120 calendar day period, the recipi- 
ent ehall apply the standards of this
section, as appropriate. 

iii) When IM exercises its right to
take title, the equipment shall be sub- 
ject to the provisions for federally- 
owned equipment. 

f) Intangible Property. ( 1) The recipi- 
ent may copyright any work that is
subject to copyright and was devel- 
oped, or for wWob. ownership was pur- 
chased, under an award. HUD reserves
a royalty -free, nonexolusive and irrey- 
ocable right to reproduce, publish, or
otherwise use the. work for Federal pur- 
poses, and to authorize others to do so. 

24 CFR Subtitle A (4 - 1 - 11 Edition) 

2) Recipients are subject to applica- 
ble regulations' governing patents and
inventions, including government -wide
regulations issued by the Department
of Commerce at 37 CPR part 401, 
Rights to Inventions Made by Non- 

profit Organizations and Small Bust- 

none Firms Vnder Government Grants, 
Contracts and Cooperative Agree- 
ments," 

3) Unless waived by HUD, the Fed- 
eral Government has the right to para- 
graphs ( f)(3)( i) and ( f)(3)( it) of this sec- 
tion, 

i) Obtain, reproduce, publish or oth- 
erwise use the data first produced
under an award, 

ii) Authorize others to reoeive, re- 
produce, publish, or otherwise use suoh

data for Federal purposes, 
4) Title to intangible property and

debt instruments acquired under an
award or subaward vests upon aoquiei- 

tion in the recipient, The recipient

shall use that property for the origi- 
nally- authorized purpose, 

g) Property trust relationship. Real
property, equipment, intangible prop- 
erty and debt instruments that are ac- 
quired or improved with Federal funds
shall be held in trust by the recipient
as trustee for the benefioiaxies of* the
project or program under which the

property was acquired or improved. 
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to , the
property. 

84.84 Procurement standards. 

a) Purpose of procurement standards, 
Paragraphs. (b) through ( 1) of this sec- 
tion set forth standards for use by re- 
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed- 
eral funds. These standards are fur- 
nished to ensure that such materials

and services an obtained in an effec- 
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders. No addi- 
tional procurement standards or . re- 

quirements shall be imposed by HUI) 
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upon. recipients, unless specifically re- 

quired by Federal statute or executive
order or approved by OMB, 

b) Recipient responsibilities, The

standards oontained in this section do
not relieve the recipient of the 0011 - 
traotual responsibilities arising under
Its oontraot(a). The recipient is the re- 
sponsible authority, without rsooures
to HUD, regarding the settlement and
satisfaction of all contractual and ad- 

ministrative issues arising out of pro - 
ourements entered into in support of
an award or other agreement, This in- 
oludes disputes, claims, protests of
award, source evaluation or other mat- 

ters of a contractual nature, Matters
concerning violation of statute are to
be referred to such Federal, State or
local authority as may have proper ju- 
risdiotion, 

c) Codes of conduct. The recipient
shall maintain written standards of

conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em- 
ployee, officer, or agent shall partiot- 

pate in the selection, award, or admin- 
istration of a contract supported by
Federal funds if a real or apparent oon- 
fliot of interest would bye involved, 
Such a conflict would arise when the
employee, officer, or agent, any mem- 
ber of his or her immediate family, his
or ' her partner, or an organization

which employs or -is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award, The officers, em- 
ployees, and agents of the recipient

shall neither solicit nor accept gratu- 

ities, favors, or anything of monetary
value from. contractors, or partiea to

sabagreeinents. However, reoipients

may set standards for situations in
which the financial interest is not sub- 
stantial or the gift is an unsolicited
item of nominal value, The standards
of oonduot shall provide for disoipli- 

nary actions to be applied for viola- 
tions of such standards by officers, e111- 
ployees, or agents of the recipient, 

d) Competition, All proourement
transactions ' shall be conducted in a
manner to provide, to the maximum
extent practical, . open and free oom- 
petition. The recipient shall be alert to
Organizational conflicts of interest as
well ae noncompetitive practices

84.84

among oontractors that may restrict
or eliminate competition or otherwise

restrain trade, In order to ensure object
tive contractor performanoe and elimi- 

nate unfair competitive advantage, 

contractors that develop or draft speoi- 
fioations, requirements, statements of
work, invitations for bids and/or re- 
quests for proposals shall be excluded

from competing for such procurements. 
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan- 
tageous to the recipient, price, qualit3' 
and other factors considered. The other
factors shall include the bidder's or
offeror's compliance with Section 8 of

the Housing and Urban Development
Act of 186B ( 12 U. S. C, 1701u), hereafter
referred. to as " Section 8." Section 8

provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg- 
ulations, economic opportunities gen- 

erated by certain HUD financial assist- 
ance shall be directed to low- and very
low- income,persons, Solicitations shall
clearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu- 
ated by the recipient. Any and all bide
or offers may be rejected when it is in
the recipient's interest to do so, ' 

e) Procurement procedures. ( 1) All re- 
oipients shall establish written- pro - 

ourement procedures, These procedures
shall provide for, at a minimum, that
paragraphs ( e)( 1)( i), ( e)( 1)( ii) and

e)( 1)( iii) of this'seotion apply. 
1) Recipients avoid purchasing un- 

necessary items. 
11) where appropriate, an analysis is

made of lease and purohase alter- 
natives to determine which would be
the most economical and practical pro - 
ourement for the recipient, 

ill) Solicitations for goods and eerv- 
ices provide for all of the following., 

A) A clear and aocauate description
of the technical requirements for the
material, product or service to be pro - 
oured, in competitive procuroment% 
such a description shall not contain
features which unduly restrict com- 
petition. 

13)' Requirements which the bidder/ 
offoror must fulfill and all other fao- 
tore to be used in evaluating bids or
proposals, 
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C) A description, whenever prac- 
tioabie, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or

minimum acceptable standards. 

D) The specific features of " brand
name or equal' descriptions that bid - 
dare are required to meet when such
Items are included in the solicitation, 

b) The acceptance, to the extent
practicable and economically feasible, 
of products and services dimensioned in
the metric system of measurement. 

F) Preference, to the extent prao- 

tioable and economically feasible, for
products and services that conserve
natural resources and protect the envi- 
ronment and are energy efficient, 

2) Positive efforts shall be made by
recipients to utilize small businesses, 

minority -owned firms, and women' s
business enterprises, whenever pos- 
sible. Recipients of Federal awards

shall take all of the following steps to
further this goal. 

i) Ensure that email businesses, mi- 

nority- owned firms, and women' s busi- 
ness enterprises are used to the fullest
extent practicable. 

it) Make information on forth- 

coming opportunities available and ar- 
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses, mi- 
nority -owned firms, and women' s buai- 
nees enterprises. 

iii) Consider in the`oontraot process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority -owned
firms, and women's business enter- 

prises. 

iv) Encourage contracting with con- 
sortiums of small businesses, minority- 
owned firms and women' s business en- 
terprises when a contract is too large
for one of these firms to handle individ- 
ually. 

v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce' s Minor- 
ity Business Development Agency in
the solioitation and ' utilization of
small businesses, minority -owned firms
and women' s business enterprises. 

8) The type of procuring instruments
used ( e, g. fixed price contracts, cost

24 CFR Subtitle A (4 -1 - 11 Edition) 

reimbursable contracts, purchase or- 
ders, and incentive contracts) shall be

determined by the recipient but shall
be appropriate for the particular pro- 

curement and for promoting the best
Interest of the program or project in- 
volved. The " cost- plus -a- peroentage -of- 
cost" or " peroentage of construction

cost" methods of contracting shall not
be used

4) & traots shall be made only with
responsible contractors who . poaoess

the potential ability to perform suo- 
oesefully under the terms and condi- 
tions of the proposed procurement. 
Consideration shall be given to such
matters as contractor integrity; oom- 
plianoe with public policy, including, 
where applicable, Section 8 of the

Eiousing and Urban Development Act of
1988 ( 12 U. S.C. 1701u); record of past

performance; and financial and tech- 
nical resources or accessibility to other
neoessary resources. In certain oir- 
oumstanoss, contracts with certain

parties are restricted, as set forth at 2
CPR part 2424. 

6) Recipients shall, on request, make
available for the Federal awarding
agency, pre -award review and procure- 
ment documents, such as requests for
proposals or invitations for bids, inde- 
pendent cost estimates, sto., when any

of the following conditions apply, 
1) A recipient' s procurement proce- 

dures or operation fails to comply with
the procurement sta lards in HUD' s
implementation of Oiroular A -110, 

it) The procurement is expected to
exceed $ 100, 000 or the small purchase
threshold fixed at 41 V.S. C. 408 ( 11), 
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation. 

111) The procurement, which is ex- 
pected to exceed the small purchase

threshold, speoiffes a " brand name" 

product. 

iv) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid proonre- 
ment. 

v) A proposed contract modification
changes the scope of a contract or in- 
oreases the contract amount by more
than the amount of the small purchase
threshold, 
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f) Cost and p)loe analysis, Some form
of cost or price analysis shall be made
and docunnented in the procurement

files in connection with every procure- 
ment action. Price analysis may be ac- 
loomplished in various ways, including
the comparison of price quotations. sub- 
mitted, market prices and similar indl- 
oia, together with discounts. Cost anal- 
ysis is the review and evaluation of
each element of cost to determine rea- 

sonableness, allooabihtty and allow - 

ability. 

g) Proeure?uent records. Procurement
records and files for purchases in ex- 
oess of the small purchase threshold
shall include the following at a min- 
imum: 

1) Basis for contractor selection; 
2) Justification for lack of oompoti- 

tion when competitive bids ' or offers
axe not obtained; and

8) Basis for award cost or price. 

h) Contract administration. .A. system
for contract administration shall be
maintained to ensure oontraotor oon- 

formanne with the terms, conditions
and specifications of the contract and

to ensure adequate. and timely follow
up of all purchases, Recipients bball
evaluate contractor performance and

document, as appropriate, whether con - 
traotoja have met the terms, condi- 
tions and specifications of the con- 
tract, 

I). Contract provisions, The recipient
shall include, in addition to provisions
to define a sound and complete agree- 

ment, the following provisions in all
contracts, The following provisions
shall also be applied to suboontraots. 

1) ooiztraots in excess of the small
purchase threshold shall contain con- 

tractual provisions or conditions that
allow for administrative, contractual, 

or, legal remedies in instances in which, 
a contractor- violates or breache's the
contract terms, and provide for such
remedial actions as may be appro- 
priate, 

2) All contracts in excess of the
small purchase threshold shall contain

suitable provisions for termination by
the reoipient, including the manner by . 
which termination shall be effected
and the basis for settlement. In' addi- 

tion, such contracts shall describe oou- 
dltions under' which the- contract may
be terminated for default , as well as

964.84

bonditions where the contract nnay be
terminated because of oirownstanoes
beyond the control of the contractor. 

8) Except as otherwise required by
statute, 411 award that requires the
contracting ( or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
Its awn requirements relating to bid
guarantees, performance bonds, and
paylnent bonds unless the construction
contract or subcontract exceeds

100, 000. For those contracts. or sub- 

contracts exceeding $100, 000, HUD may
accept the bonding polioy. and require- 
ments of the recipient, provided HUD
has made a determination that the
Federal Govermnent's interest is ade- 
quately protecteta. If such a determina- 
tion. has not been made, the minimum
requirements shall be as follows: 

1) A bid guarantee from each bidder
equivalent to five perognt of the bid
price. The " bid guarantee" shall con- 
sist of a firm oommitmsnt such as a
bid bond, certified check, or other ne- 

gotiable instrument accompanying a
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute
such contractual doomnents as may be
required within the time specified. 

01) A performaaloe bond on the part
of the contractor for 100 percent of the

contract price. A " performance bond" 
Is one executed in connection with a
oont'raot to seouro fulfillment of all the
contractor' s obligations under such

contract. . 

iii) ,A payment bond on the part of
the contractor for 100 percent of the
contract price. A " payment bond" is
one exgoutedin connection with a con- 

tract to assure payment as required by
statute of all persons supplying labor
and material in the execution of the
work provided for in the oontraot. 

iv) Where bands are required in the
situations described herein, the bonds
shall be obtained from companies hold- 

ing certificates of authority as accept- 
able sureties pursuant to 31 CPR part

228, " Surety Oompanies Doing Business
with the' united States." 

4) All negotiated oontraots ( except
those for loss than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, . HUD, the Comptroller
General of the United States, or any of
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their duly authorized representatives, 
shall have access to any books, doou- 
ments; papers and. reoords of the con - 
traotor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions, 

6) All contracts, including small pur- 
ohases, awarded by recipients and their
contractors shall contain the procure- 
ment provisions of appendix A to this
rule, as applicable. 

16P Tit 47011, Sept. 13, 1004, as amended at 72
irlt 73402, Dec, 27, 2007) 

84,85 Reports and records. 

a) Purpose of reports and records. 
Paragraphs ( b) and ( c) of this section
set forth the procedures for monitoring
and reporting on the recipient' s finan- 
oial and program performance and the
neoessary standard reporting forms. 
They also set forth record retention re- 
quirements. 

b) Monitoring and reporting program
performance, ( 1) Recipients are respon- 

sible for managing and monitoring
each project, program, subaward, funo - 
tion or activity supported by the
award, Recipients shall monitor sub - 
awards to ensure subreoipients have
met the audit requirements as delin- 
sated in § 84. 02(e), 

2) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted, 10xoept as provided in para- 
graph ( b)( 6) of this section, perform- 
ance reports shall not be required more

frequently than quarterly or less fre- 
quently than annually, Annual reports
shall be' due 90 calendar days after the

grant year; quarterly or semi - annual
reports shall be due 80 days after the
reporting period, The Federal awarding
agency may require annual reports be- 
fore the anniversaxy dates of multiple
year awards in lieu of these require- 
ments. The final performance reports
are due 90 calendar days after the expi- 
ration or termination of the award, 

3) If inappropriate, a final technical
or performance report shall not be re- 
quired after completion of the project, 

4) When required, performance re- 
ports shall gerxerilly oontain, for each
award, brief information on eaoh of the
following: 

24 CFR Subtitle A (4- -1^- 11 Edition) 

1) A comparison of actual a000m- 
plishments with the goals and objec- 
tives established for the' period, the
findings of the investigator, or both, 
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for oom- 
putation of unit costs. 

it) Reasons why established goals
were not met, U appropriate, 

5) Reoipients shall not be required to
submit more than the original and two

copies of performance reports, 

6) Reoipients shall immediately no- 
tify HT7D of developments that have a
significant impact on the award -sup- 
ported aotivitiea, Also, notification

shall be given in the case of problems, 
delays, or adverse conditions which

materially impair the ability to meet
the objeotives of the award, This notifi- 
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa- 
tion. 

7) HUD may make site visits, as
needed. 

8) I-= shall comply with clearance
requirements of 6 OFB part 1820 when
requesting performance data, from re- 
oipients. 

o) Retention and access requirements
for records, ( 1) This paragraph ( o) sets
forth requirements for record retention
and access to records for awards to re- 

cipients. Federal awarding agencies
shall not impose any other record re- 
tention or access requirements upon
recipients, 

2) Financial records, supporting doc- 
uments, statistical records, and all

other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis- 
sion of the quarterly or annual finan- 
oial report, as authorised by HUD, The
only exceptions are the following. 

1) if any litigation, claim, or audit is
started before the expiration of the 3- 
year period, the records shall be re- 

tained until all litigation, claims or
audit findings involving' the records
have been resolved and final action
taken. 
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11) Reoords for real property and
equipment aoquired with Federal funds
shall be retained for 8 years after' final
disposition. 

iii) )Arhou records are transferred to

or maintained by the Federal awarding
agency, the 8 -year retention require- 
ment is not applicable to the recipient, 

8) 0opies of original records may be
substituted for the original records if
authorized by HUD. 

4) HUD shall request transfer of cer- 
tain records to its oustody from reoipi- 
onts when it determines that the

records possess long term retention
value, However, Jai order to avoid dupll- 
eats reoordkeeping, HUD may make ar- 
rangements for recipients to retain any
records that are continuously needed
for joint use. 

6) HUD, the Inspector General, 
Comptroller General of the United

States, or any of their duly authorized
representatives, have the right of time- 
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent

to the awards, in order to make audits, 
examinations, excerpts, transcripts and

copies of such documents. This right
also includes timely and reasonable ao- 
oem to a recipient's personnel• for the
purpose of interview and disoos4ion re- 
lated to such documents. The rights of
access in this paragraph ( c)(6) are not
limited to the required retention pe- 
riod, but shall last 'as long as reoords
are retained. 

6) finless required by statute, HUA
shall not place restrictions on reoipi- 

ents that limit publio access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of information Act ( 6
U.S. O. 662) if the records had belonged
to HUD. 

84, 86 Termination and enforcement, 

a) Tennination. ( 1) Awards may be
terminated in whole or in part only if
paragraphs ( a)( 1)( i), ( a)(1)( ii), or

of this section apply. 
1) By HUD, If a recipient materially

fails to ooinply with the terms and oon- 
ditions of an award. 

84,86

11) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con- 

ditions, including the effective date
and, in the case of partial termination, 
the portion to be.terminated, 

iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for suoli termination, the
effective date, and, in the case of par- 
tial termination, the portion to be ter- 
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not aocomplish the purposes

for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs '( a)(1)( i) or

a)( 1)( 11) of this seotio4, 
2) If costs are allowed under an

award, the responsibilities of the re- 
oipient referred to in § 84.67( x)(1), in- 
oluding those for property, management
as applicable, 4all be considered in the
termination of the award, and provi- 

sion shall be made for continuing re- 
sponsibilities of the recipient after ter- 
mination, as appropriate. 

8) If costs are allowed, the cost prin- 
oiples, in 684, 27 apply, even though the
award was made on a lump -sum basis. 
Alternatively, a termination settle- 
ment may be reached by prorating the
grant amount against the percentage

of compl9tion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
equitable settlement to both parties. 

b) Enforoenient —(1) Remedies for non - 
conipriance. If a recipient materially
fails to comply with the terries and con- 
ditions of an award, whether stated in
a Federal statute, regulation, assur- 
ai;ee, application, or notice of award; 

HUD may, in addition to imposing any
of the special oonditions outlined in

B4. 14, take one or more of the fol- 
lowing actions, as appropriate in the
circumstances. 

i) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the recipient or more severe
enforcement action by HUD. 

it) Wholly or partly suspend or ter- 
minate the current award', 

iii) Withhold further awards for the
project or program, 

iv) Take other remedies that may be
legally available. 
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2) Hearings and appeals, In taking an
enforcement action, FMD shall provide

the recipient an opportunity for hoar - 
ing, appeal, or other administrative
proceeding to which the recipient is en- 
titled' under any statute or regulation
applicable to the action involved, 

8) DOW& 'of suspension' and tormi- 
nation, Coots of a recipient resulting
from obligations incurred by the re- 
oipient during a suspension or after
termination of an award are not allow- 
able unless HUD expressly authorizes
them in the notice of suspension or ter- 
mination or subsequently, Other recipi- 
ent costs during suspension or. after
termination which are necessary and
not reasonably avoidable are allowable
If paragraphs ( b)( 9)( i) and ( b)( 3)( U) of
this section apply, 

i) The costs result from obligations
w4tch were properly incurred by the re- 
otpient before the effective date of sus- 

pension or termination, are not in an- 
tiolpation of it, and in the case of a ter- 
mination, are noncanoellable. 

11) The costs would be allowable if
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period in which the termination
takes effect, 

4) Relationship to debarment and sus- 
pension, The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and, suspension under

HUD's regulations at 2 OFF. part 2424
see § 84, 13), 

f69 FR 47011, Sept, 30, 1994, as amended at 72
FR MR. Dso, 27, 20077

84.87 Closeout procedures, subse- 

quent adjustments and continuing
responsibilities. 

a) Closeout procedures. ( 1) Recipients
shall subrrlit, within 90 calendar days
after the date of completion of the
award, all finanoial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the recipient. 

2) The recipient shall account for
any real and personal property ao- 
quirod with Federal funds or received
from the Federal Government in a0- 
cordanoe with § §803(b) tbrough (g). 

24 Ck Subi le A (4 --1 - 11 Edition) 

b) Subsequent adjustments and con- 
tinuing responsibilities, ( 1) The closeout
of an award does not affect any of the
following: 

i) Audit requirements in § 84, 26, 
it) Property management require- 

ments in § §84. 03( b) through (g), 
iii) Records retention as required in

2) After closeout of an award, a rela- 
tionship created under an award may
be modified or ended in whole or in
Part with the consent of HUI) and the
recipient, provided the responsibilities
of the recipient are considered and pro- 

visions made for continuing respon- 
sibilities of the recipient, as appro- 
priate, 

APPENDIX A TO PART 84— OoNTRAOT
PROVISIONS

All contraots, awarded by a recipient in- 
oluding srnall purobases, shall contain the
following provisions as applioable: 

1. Equal Employment Opportuntty —All oon- 
traots shall contain a provision requiring
oomplianoe with E.O. 11240, " Equal Employ. 
ment Opportunity," as amended by D. O. 
11376, " Amending Exeoutive Order 11246 Re- 
lating to Equal Employment Opportunity." 
and as supplemented by regulations at 41
CFR part 60, " Office of Federal Contract
Oomplianoe Programs, Equal Employment

Opportunity, Aepartment of Labor," 
2, Oopeland " Ant(- Mokbaok" AN ( 16 U.S. C. 

874 and 40 V.S. O. 2769) —All oontracts and sub, 
grants in exosss of $2000 for oonetruotion or
repair awarded by reolptents and subreoipi- 
ents sball inolude a provision for oompllanoe
With the Copeland " Anil- Mokback" Aot ( 10
U. S. C. 074), as supplemented by Department
of Labor regulations ( 29 OFR part 3, " Con- 
traotors and Suboontraotors on Publfo Build- 
ing or Publio Work Finanoed In whole or In
Part by Loans or grants from the United
States "). The Aot provides that eaoh oon- 
traotor or subreoipient shall be prohibited

from induoing, by any means, any person
employed in the oonstruotion, oompletion, or
repair of publio work, to give up any part of
the compensation to whioh be is otherwise
entitled. Thd reolplent shall report all sus - 
peoted or reported violations to BM. 

3, Davis- Baooii Adt, as amended ( 40 U.S.q. 
276a to a -7) —when required by Federal pro- 
gram legis)ation, all oonetruotion oontraots

awarded by the reolpients and subreolpients
of more than $2000 shall lnoludo a provision
for oompilanoe with the Davis -Bacon Aot ( 40
U.S. O. 276s, to a- 7) and as supplemented by
Department of Labor regulatigne ( 29 OVA
part 6, " Labor Standards provisions App)ica- 
ble to Oontraots governing Federally Fi- 
nanoad and Assisted oonstruotion "), Under
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this Aot, contractors shall be raghired. to pay
wages to laborers and mechanics at a rate
not less than the minimum wages speoified
in a wage determination made by the $ Be- 
retary. of Labor. In addition, contractors
shall be required to pay wages not loos than
once a week; The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labbr In each
solicitation and the award of a contract shall
be conditioned upon the aooeptanoe of the
wage determination. The recipient shall re- 
port all suspected or reported violations to
HIM, 

4. Contract. Work, Hours and Safety Standards
Act (! 0 U,S. O. 327 through 333) —Whom applf- 
oable, all oontraots awarded by recipients In
excess of $2000 for oonstruotion contracts and
in excess of 82600 for other oontraota that In- 
volve the employment of mechanics or labor- 
ers shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Act ( 40
U, S. O. 827.988), as supplemented by Depart- 
ment of Labor regulations ( 29 CPR part 6). 
Under Section 102 of the Act, each oon- 
tractor shall be required to oompute the

wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours. 
Work in excess of the standard workweek is
permissible provided that the worker is oom- 
pmeated at a rate of not less than Ph times
the baeio rats of pay for all hours .wm'kbd in
exosas of 40 hours in the workweek, Section
107 of the Act in applicable to' construction
work and provides that no laborer or me- 
obanio shall be required to work in sur- 

roundings or under working oonditlons
which are unsanitary, hazardous or dan- 
gerons, These requirements do Sot apply to
the purohases of supplies or materials or ar- 
ticles ordinarily available on the open mar- 
ket, or contraote for transportation or trans- 
mission of intelligence, 

S. Rights tb Inventions Made Under a Con - 
fraot or Agreeinant—Contracts or agreements
for the performance of experimental, devel- 
opmental; or research work shall provide for
the rights of the Federal Government and

the recipient in any resulting Invention In
0,00ordanoo with 87 CPR part 401, " Rights to
Inventions Made by Nonprofit Organizations
and Small Business Pirms Under. Govern- 
ment Urania, Contracts and Oooperativo
Agreements." and any implementing ra. -Ma- 
tions issued by HUD. 

6. Clean Air Act ( 0 D.S. C. 7401 of seq.) and
Me Federal Water Pollution Control Act ( 33

U.S.C. 1,261 at seq.), as amonded—Oontraots
and subgrants . of amounts ii exONS of

100,000 obO oentain a provision that re- 
quires the recipient to agree to oomply with
ail applicable standards, orders oi'. regula

Lions issued pursuant to the Cleau Air Act
42 U.S. O, 7401 et seg.) and the Federal Water

Pollution Ooutrol- Aot as amended ( 83 U. S. C. 

1251 at $ 00J. Violations shall be reported to

Pt. 8s

HUD and the Regional Office of the Unviron- 

mental Protection Agency (19PA), 
7, Byrd Antt- Ufting Arnendwont ( 31 U.S. C. 

1352)— Contraotors who apply or bid for an
award of 5300,000 or more shall file the re- 
quired ' oertlfioation,' Daoh tier certifies to
the tier above that it will not and has not
used federal appropriated funds to pay, any
person or organfaation for influenoing or at- 
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob- 
taining any, Federal oontraot, grant or any
other award covered lay 81 U, R. O, 1862, Each
tier shall also disolose any lobbying with
nou- Pederal funds that takes place in con - 

neotion with obtaining any Federal award. 
Ruch diaoloeures' ars forwarded from tier to

tier up to the recipient. 

69 FR 47011, dept, 13, 1904; as amended at 72

PR 73498, Deo, 27, 20071

PART 85— ADMINISTRATIVE RE- 
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN TRIBAL
GOVERNMENTS

Subpart A– general

Soo. 
861 Purpose and scope of this part. 
86, 2 Scope of subpart, 
05. 3 Definitions, 
86. 4 Applicability, 
85. 6 Direct on other issuanoes. . 
06. 6 Additions said exceptions. 

Subpart 0— Pre- Award Requirements

85, 10 Forms for applying for grants, 
85. 11 State plans. 

06. 12 Speojal grant or subgrant conditions
for" "high -risk" grantees. 

Subpart C - Post =Award Requirements

PJNANOIAL AD)MMTa&rncN

85. 20 Standards for financial management
systems. 

86, 21 Payment. 

86, 22 Allowable costs, 
06, 28 Period of availability of funds. 
86, 24 Matching or cost sharing. 
86. 26 Program income. 
06. 28 Non- Pederal audit. 

OBANGDS, P OPBMT, ANA SUBAWARAS

05. 80 Changes. 

86. 81 Real property. 
86. 82 lugaipnrent. 
86. 88 Supplies. 
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PI. 230 2 CPR Ch. II ( 1 - 1- 09 Edition) 

8. Indirect cost allocations not using rates, 280.6 Purpose, 
In certain situations, a governmental unit, 

because of the natlgo of its awards, may be This part establishes' principles for

required to develop a cost allocation plan determining costs of grants, contracts
that distributes Indirect ( and, in some oases, and other agreements with non - profit

direct) costs to the spdoiflo funding aoprces, organizations, ' 

In these oases, a narrative coat allocation
methodology should be developed, doou- 280.10 Scope, 
monied, maintained for audit, or submitted, 

as appropriate, to the cognizant agency for a) TWs. part floes not apply to col - 
toview, negotiation, and approval, leges and universities which are cov- 

4. Appeals, If A dispute arises in a negotia- Bred by 2 0F,R part 220 lost Principles
tion of an indirect cost rate (or other rate) for Educational Institutions (01433 Ch- 
between the cognizant agenoy and the gov- oular A -21); State, 10041, and federally- . 
ernmental twit, the dispute shall be resolved recognized Indian tribal governments
In accordance with the appeals prooedui•es of which are covered by 2 oFR part 226
the oognisant agency: cost Principles for State,' Looal, and

6. oolleotion of unallowable costs and ergo- 

payments, costs speoifioally identified
Indiatt Tribal Governments ( OMB Mr- 

an; as unallowable and charged to Federal OWOa A. -87); or hospitals. 

awards either directly or indirectly will be b) The principles deal with the sub - 

refunded ( including Interest chargeable in jest of cost determination, and make
accordance with applicable Federal agency no attempt to identify the oir- 
regulations), oumstances or diotate the extent of

6. OMB assistance, To the extent thatprob- agenoy and' non-profit, Organization
lems are encountered among the. Federal participation in the financing of a par - 
agencies and/or governmental units in oon- 
unction with the negotiation and apprbvai

tioular project, Provision for profit or

process, OMB will lend assistance, AS re- other increment above cost is outside

quired, to resolve such problems in a timely the scope of thin, part, 
manner, 

290.16 P6116y. 

PARTS 226229 CRESOVEDJ The principles ,are designed to pro- 

vide that the Federal Government bear

PART 230 —COST PRINCIPLES FOR its fair share of costs except where re- 

NON- PROFIT ORGANIZATIONS striated or prohibited by law. The prin- 

CIRCULAR A -122) 
ciples do not attempt to prescribe theciples

extent of cost sharing or matching on
grants, oontracts, or other agreements. 

Pep However, such oast sharing or match- 
280. 6 Purpose, 

ing shall not be accomplished through
280. 1 Poops, , 

280. 166 Polley. 
arbitrary limitations on Individual

230. 20 Applicability, 
cost elements by Federal agencies. 

2x0. 26 Definitions
280.20 Applicability. 280. 80 OMB responsibilities, 

280.,9,6 Fedora] agency responsibilities, a) These principles shall be used by
280. 40 Wfeotive date of ohanges. all Federal agencies in determining the
280. 46 Relationship to previous issuance. costs of wort[ performed by non- profit
230. 60 Information bentant. ' organizations under grants, c0opera- 

AFF= MIx A To PART 230— G]DNWAL Pew- tive agreements, cost reimbursement
orn» s . oontraots, and other contracts in which

A'pl- Aix B 9c PAW 230— SBL,LOTBD ITBMS OF costs are Used in pricing, administra -• 
ODST tion, or settlement. All of these instru- 

ApFnNnlx O To PART 230 — NON- PROVIT OROA- ments are hereafter referred to as
NIZAT1oNS NOT, suaancmTO Tms PA1bT awards, The prinoiples do not apply to

AUTROR1Tr: 81 U, S,Q, 603; 31 U.8,0, 1111; 41 awards under which an orgenlzation 16
U.S. O. 406; lieorganizatfori Plan No. 2 of 1070; not 'required to account to the Federal. 
13, 0, 11641, 36 FR 10737, 3 MR, 1066 -1870, p,. 030 Government for actual costa incurred. 

SoURO.®: 70 FR 61927, Aug, 31, 2006, unless b) All cost reimbursement sub- 
otherwise noted, awards ( subgrants, suboontraotp, etc,) 
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are subject to those Federal cost prin- 
ciples applicable to the partioular or- 
ganization concerned. , Thus, if a

subaward is to a non - profit organiza- 
tion, this part shall apply; if a
eubaward is to a commercial organiza- 
tion, the cost principles applicable to
commercial concerns shall apply; if a
eubaward is to a 0011690 or university, 
2 0PR part 220 shall apply; if a
eubaward is to a State, local, or feder- 
ally- recognized ' Indian tribal govern- 
ment, 2 CPR part 226 shall apply. 

o) IDxolusion of some non- profit or- 
ganizatione, Some non - profit organiza- 
tions, because of their size and nature
of operations, oan be considered to be
similar to commercial concerns for
purpose of applicability of cost prin- 
ciples. Such non - profit organizations
shall operate under Federal cost prin- 
ciples applicable to commercial oon- 

corns. A listing of these organizations
is contained in Appendix 0 to this part. 
Other organizations may be added from
time to time. 

280.26 Definitions. 

a) Non - profit organization means

any oorporation, trust, association, oo- 
operative, or other organization which: 

1) is operated primarily for soi- 
entiflc, educational, servioe, ohari- 

table,' or•similar purposes in the public
interest; 

2) Is not organized primarily for
profit; and

8) Uses its net proceeds to maintain, 
Improve, and/or .expand its operations. 
For this purpose, the term " non- profit
organization" excludes colleges and

universities; hospitals; State, local, 
and federal ly - recognized Indian tribal
governments; and those non - profit or- 
ganizations which are excluded from
coverage of this part in accordance
with 0280. 20( 0). 

b) Prior approval means securing the
awarding agency' s permission in ad- 
vanes to incur oast for those items
that are designated as requiring prior
approval by the part and its Appen- 
dices, Generally this permission will be
in writing, where an item of cost re- 
quiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost. 

230. 60

280.80 OMB responsibilities. 

014B may grant exceptions to the re- 
quirements of this part when permis- 

sible under existing law. However, in
the interest of aohieving maximum
uniformity, exceptions will be per- 
mitted only in highly unusual oir- 
cumstanoas, 

0280. 86 federal agency responsibil• 
sties. 

The head of each Federal agency that
awards and administers grants and

agreements subject to this part is re- 
sponsible for requesting approval from
and/or consulting with OMB ( as appli- 
cable) for deviations from the guidance
In the appendices to this part and per- 

forming the applicable functions speoi- 
fied in the appendices to this part, 

280.40 Effective date of changes. 

The provisions of this part are effec- 
tive August 81, 2006, Implementation

shall be phased in by incorporating the
provisions into new awards made after
the start of the organization' s next fis- 

oaa year. For existing awards, the new
principles may be applied if an organi- 
zation and the oognizant federal agen- 
oy agree, Earlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
agresment between an organization

and the cognizant Federal agency. 

280.46 Relationship to , previous

issuance. 

a) The guidance in this part pre- 

viously was issued as OMB Circular A- 
122. Appendix A to this part oontains
the guidance that was in Attachment A
general principles) to the ' OMB air - 

oular; Appendix B contains the guid- 
anos that was in Attachment B ( oe- 
leoted items of cost) to the OMB cir- 
oulax; and Appendix C contains the in- 
formation that was in Attachment 0
non - profit organizations not subject to

the Olroular) to the OMZ circular. 

b) Historically, OMB Circular A--122
superseded cost principles issued by in- 
dividual agencies for non - profit organi- 
zations. 

280. 50 Information contact. 

Further information concerning this
part may be obtained by contacting the
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Offlos of Federal Financial Manage- 
ment, OMB, ' Washington, DO 20508, 
telephone (202) 896 -8998, 

A.PFMI))x A TO PART 280— GENBRAL
PRINCIPLES

Cl1; xI3RAI. PR1NOSPL'D9

TABLD OF CONl¢7 M

A, Basic Considerations
1. Composition of total costs
2. Faotors aflgoting allowability of costs
S, Reasonable costs

4. Allooable costs
6. Applicable credits
6, Advance understandings

7. Conditions] exemptions
B, Direot Costs
C, Indireot Costs
D. Allocation of Indireot Costs and Deter- 

mination of Indireot Cost Rates
1. General
2. Simplified allooation method
8. Multiple allooation base method
4. Direct allooation method
6, Special indirect cost rates

kl, Negotiation and Approval of Indireot Cost
Rates

1. Definitions
2. Negotiation- and approval of rates

C} HIfIDBAL PlmvoBl S

A. Basic Considerations

1, Composition of total costs. The total
post of an award is the sum of the allowable
direct and allocable indirect costs less any
applicable credits, 

2. Factors affsoting allowab111ty of ooste, 
To be allowable under an award, costs must

meet the following general criteria: 
a. Be zeasonable for the performance of the

award and be allowable theroto under these
principles, 

b, Conform to any limitations or exolu- 
alone set forth in these principles or in the
award as to types or amount of cost items. 

c. Be ooneietent with policies and prooe- 

dures that apply uniformly to both federally - 
financed and other activities cribs organiza- 
tion, 

d. Be aocorded consistent treatment, 
e. Be determined in a000rdanoe with gen- 

erally aooepted accounting principles

GAAP). 
f, Not be included as a cost or used to, meet

cost sharing or matching requirements of
any other federally- finanoed program in at- 
tber the current or a prior period. 

g. Be adequately documented... 
9, Reasonable costs. A. 00st Is reasonable ff,_ 

in its nature or amount, It does 'not exosed
that whiob would be incurred by a prgdent
parson under the oiroumstanoes prevailing at

the time the decision Was made to inow' the

2 CFR Ch. 11 ( 1 - 1- 09 Edition) 

costs, The question of the reasonableness of
specifio costs must be scrutinized witb pal, 
tioular care in oonneotlon with organizations
or separate divisions thereof which receive
the preponderance of their support from
awards made by Federal agencies, In deter- 
mining the reasonableness of a given cost, 
consideration shall be given to: 

a. Whatlter the cost is of a type generally

reoognized as ordinary and neoessary for the
operation of the organization or the perform - 
anoe of the award, 

b. The restraints or requirements imposed
by euob factors as generally aooepted sound
business praotioes, arms length bargaining. 
Federal and State laws and regulations, and
terms and conditions of the award. 

o. Wbother' the individuals concerned noted
with prudenoe in the oiroumatanoes, oonsid- 
ering their responsibilities to the organiza- 
tion, its members, employees, and clients, 
the public at large, and the Federal Govern- 
ment. 

d, Signifioaat devlstions from the estab- 
lished praotioes of the organization whiob
may unjustifiably increase the award costs. 

4, Allocable costs, a, A cost is allooabls to
a particular cost objective, such as a grant: 

contract, project, service, or other activity; 

In a000rdanos with the relative benefits ro- 
ceived. A cost is allocable to a Federal award
If it is treated obneistently with other' oosts
Incurred for 'the same purpose in like oir- 
oumstanoes and if it: 

1) Is incurred speoifioally for the award. 
2) Benefits both the award and other work

and can be distributed in reasonable propor- 
tion to the benefits received, or

9) Xs neoessary to the overall operation of
the organization, &)though a direct relation- 

ship to any particular cost objeotive cannot
be shown, 

b. Any cost allowable to a partioalay award
or other cost objective under these principles

may not be shifted to other Federal awards
to overcome funding•deficiemoies, or to " Old

restrictions imposed by law or by the toxms
of the award. 

6, Applicable credits, a. The term applioR- 
ble credits refers to those receipts, or raduo- 
tion of expenditures Which operate to offset
or rednoe expense items that are allocable to
awards as direct or indiroot costs. Typical
examples of such transactions' era: Purohase
discounts, rebates or allowances, recoveries
or indemnities on losses, insurance refunds, 
and adjustments df overpayments or erro- 
neous charges. To the extent that aaob ored- 

its accruing or received by the organization
relate to allowable cost, they ahall be ored- 
ited to the Fade)tal Government either as a

cost roduotion pr' onsh refund, as appro- 
Pilate, ' 

b. In some instanoes, the amountdrecelved
from the Federal Government to finance or- 
ganizational activities or service operations

148

ATTACHMENT ..:. a ............. 

PAGE ... 1.... OF ... ag.. PAGES



OM6 Circulars and Guidance

should be treated as applicable credits. Spe- 
oifloally, the concept of netting such credit
items against related expenditures should be

applied by the Organization, In determining
the rates or amounts to be charged to Fed- 
eral awards for services rendered whenever
the faoilities or other resources used in pro- 
viding such services have been financed di- 
rootly, in whole or in part, by Federal funds, 

o, For rules covering program income 0^, 
gross income earned from federally -sup- 
ported activities) $ee § 216. 24 of 2 OFR part
216 Uniform Administrative Requirements
for Grante and Agreements with institutions
of Higher Rduoation, Hospitals, and Other
Non - Profit Organizations ( OMB Circular A- 
I10)• 

6, Advanos underatandinga, tinder any
given award, the reasonableness and
allooability of certain home of costs may be
difficult to determine, This is partioularly
true in connection with organizations that
receive a preponderanoe of their support
from Federal agencies. In order to avoid sub- 
sequent disallowance or Maputo based on
unreasonableness or nonallooability, It Is
often desirable to seek a written agreement
with the oognizant or awarding agency in ad- 
vanoe of the inourronoe of special or unusual
costs. The absence of an advance agreement

on any element of cost will not, in itself, of- 
foot the reasonableness or allooability of
that element. 

7. Conditional exemptions. R. OMB author- 
izes oonditionai exemption from OMB admin- 
istrative requirements and cost principles
for certain Federal programs with statu- 

torily- authorized consolidated planning and
oonsolidated administrative funding, that
Pro identified by a Federal agency and ap- 
proved by the head of the Pixeoutive depart- 
ment or establiebment. A Federal agency
shall consult with OMB during its consider- 
ation of whether to grant such an exemption. 

b. To promote efficiency in State and local
program administration, when Federal non- 
entitlement programs with oommon pur- 

poses have specific statatorily- authorized

consolidated planning and consolidated ad- 
ministrative funding and where most of the
State agency' s resources come from non- 
Federal sources, Federal agencies may ex- 
ompt these covered State - administered, non - 
entitlement grant programs from certain
OMB grants management requirements. The
exemptions would be from all but the
allooability of costs provisions of Appendix
A, subsection Me. of 2 OFR psrb 226 ( OMB
Olroular A -87); Appendix A, Section 0.4. of 2
CFA part 220 ( OMB Mroular A -21); Seotion
A.4, of this appendix; and from all of the ad- 
ministrative requirements provisions of 2
CFR part 216 ( OMB Cirou)ar A -110) and the
agencies' grants management common rule. 

0. When a Federal agency provides this
flexibility, as a prerequisite to a State' s ex- 
orolsing this option, a State must adopt its

Pt, 230, App. A

own written fisoal and administrative re- 
quirements for expending and a000unting for
ELI] funds, which are consistent with the pro- 
visions of 2 OFR part 226 ( OMB Circular A- 
81), and extend such policies to all subreoipi- 
ents. These fisoal and administrative re- 

quirements must be suffioiontly specific to
ensure that; Funds are used in oompllanoe
With all applicable Federal statutory and
regulatory provisions, oosts are reasonable
and necessary for operating these programs, 
and funds are not to be used for general ex- 

penses required to carry out other respon- 
sibilities of a State or its eabrooipients, 

B. Direst Costs

1. Direot coats are those that oan be identi- 
fied speoifloally with a partioular final cost
objective, i. e.; a partioular award, project, 

service, or other direct activity of an organi- 
sation. However, a oost may not be assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like ofr
oumstanos, has - been allocated to an award
as an indirect post. Coats identified opsoifi- 
oally with awards are direct costs of the
awards and are to be assigned direotly there- 
to. Costa identified specifically with other
final cost objectives of the organization are
diroot costs of those cost objectives and axe
not to be assigned to other awards directly
or indirectly. 

2, Any direct coat of a minor amount may
be treated ae an indirect post for reasons of
praotioality where the a000unting treatment
for each cost is consistently applied to all
final cost objectives. 

3. The cost of oertain activitios are not al- 
lowable as charges to Federal awards ( see, 

for example, fundraising costs In paragraph
17 of Appendix B to this part), However, even
though thane costs are unallowable for pur- 
poses of computing charges to Federal
awards, they nonetheless must be treated so
direct costs for purposes of determining indi- 
reot oost rates and be allocated their share
of the organisation' s indireot oosts if they
represent notivities which include the sala- 
ries of personnel, occupy space, and benefit
from the organization's indireot costs, 

4, The costs of activities performed pri- 
marily as a service to members, olients, or
the general publio when significant and neo- 

oesary to the organization's mission must be
treated as direct costs whether or not allow- 
able and be allooated an equitable $here of
indirect costs, Some examples of these types
of activities Include: 

a. Maintenanoe of momberahip rolls, sub - 
soriptions, publications, and related funo- 
tions. 

b, Providing servioes and information to
members, legislative or administrative bod- 
ies, or the public. 

o. Promotion, lobbying, and other forms of
publio relations, 
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d. Meetings and oonferenoes except those potation of an Indirect cost rate may be so- 
held to conduct, the general administration complished through simplified allocation

of the organisation, procedures, no described in subparagraph D.2

e, Maintenanoe, protection, and invest- of.this appendix, 

ment of speolal funds not used in operation b, Where an organisation bas several major

of the orgauizatjou, functions which benefit from its indirect

f. Administration of group benefits on be- costs in yarylug degrees, allooatlou of indi - 
half of members or olienta, including life and root, costs may require the accumulation of
hospital insurance, annuity or retirement auoh costs into separate cost groupings

plans, financial aid, eto, which then are allocated individually to bea- 
efiting functions by means of a base which

C, Indirect Costs best measures the relative degree of benefit. 

1, indirect costs are those tbat have been The indirect costs allocated to each function
are then distributed to individual awards andincurred for common or Joint objectives and

cannot be readily identified with a par- 
other activities included in that function by

ocular final ooet objective. Direct cost of
means of an indirect coat rate(a). 

o. The determination of what constitutes
minor amounts may be treated as indirect an organisation' s major functions will de- 
posts under the conditions described in sub- 
paragraph $, 2 of this appendix, After direot

e its purpose

it being; the types, of

costs have been• determined o,Ad assigned di- 
services

nd ts
it renders

d

the

moon, 

its olienta; 

and its members; and the amount of effort it
reotly to awards or other work as appro devotes to such activities as fundraising, 
prints, lndireot costs are those remaining to

public infozmzation and membership activi- 
be allocated to benefiting oast objectives. A flea. 
cost may not be allocated to an award as an d, Specific methods for allocating mutates
ludirsot coat if any other cost incurred for along and computing Indirect cost rates
the some purpose, in like circumstances, has along with the conditions u which each
been assigned to an award as a direct cost, 

essr
method should are described aub- 

2, Because of the diverse ohavo cterlstios diparagraphs 1:). 2 through 6 this appendix, D.2
and n000unting practices of non - profit; orga- e. The base period for the allocation ofThe period h
nizations, it is not possible to specify the coatsdirect costs is the period in wafer costs
types of cost which may be olassified as indi- are altofor

aTheand

coinroot cost in all situations, However, typical that pe basework performed 1n that period, The bareark per
examples of indirect cost for many non -prof- period }normally should coincide with the or- period

it organizations may include dopreoiatfon or ganization' s fiscal year but, W .any event, 
use allowances on buildings and equipment, shall be so selected as to avoid inequities in
the costs of operating and maintaining fa- the allocation of the costs, 
oilities, and general administration and gen- 2, simplified allocation method. a. where
oral expenses, Bobu as the salaries and ex- an organization' s major functions benefit
pencee of exeoutive officers, personnel ad- from its indirect oosts to approximately the
ministration, and accounting, same degree, the allooation of indirect costs

3. Indirect costs shall be classified within may be accomplished by separating the orga- 
two broad categories: " Faoilities" and " Ad- nization's total costa for the base period as
ministration;" " Vaoilitios'.' is defined as de. either. direot or indirect, and dividing the
preciation and use allowances on buildings, total allowable indireot costs ( net of applioa -. 
equipment and oapital improvement, inter- ble credits) by an equitable distribution
eat on debt associated with certain buildings, base. The result of tale process is an 4ndireot
equipment and oapital improvements, and cost rate whioh is used to distribute indirect
operations and maintenance expenses, " Ad- costs to individual awards. The rate should
ministration" is defined as general adminis- be expressed as the percentage which the
tration and general expenses such as the di- total amount of allowable indirect costs
rector' s office, accounting, personnel, library bears to the bass selected, This method
expenses and all other types of expenditures should also be used where an organization
not listed speoifioally under one of the sub - bas only one major fhUbtion encompassing a
oategories of "Facilities" ( including cross al- number of individual projects or activities, 
locations from other pools, where applion- and may be used where the level of Federal
ble),' see indirect cost rate reporting require- awards to an organization is relatively
monts in slrbparagrapbs D.2, 6 and D, S: g of small. 
this appendix. b. Both the direct costs and the indirect

D. Allocation of Indirect Costs andD
costs shall exclude capital expenditures and

unallowable costs, • However, unallowable
Determination of Indirect Cost Bates costs wbioh represent activities must be in- 

1. General. a, Where a non - profit organiza- oluded in the direct coats Under the condi- 
tion hez only ,one major funotton, or where tions described in subparagraph 13. 3 of two
all its major functions benefit from its indi- appendix, 

root costs to approximately the same degree, o. The distribution base may be total li- 
the allocation of indirect costs and the oom- root costs ( excluding oapital expenditures
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and other diotorting items, such as major
subcontracts or subgranto), direct ealarles
and wages, or other base which results in an
equitable distribution. The distribution base
shall generally exclude participant support
costs as defined In paragraph 32 of Appendix
B, 

d. ) Uxoopt where a spsofal rate(s) is re. 
quired in accordance with subparagraph 6 of
this appendix, the Indirect cost rate dove) 
oped under the above principles is applicable
to all awards at the organization, If a special
rats(s) to required, appropriate modifications
shall be made in order to, develop the special
rats(o), 

e. Vol, an organisation that receives more

than $10 million In Federal funding of direct
costs In a fiscal year, a breakout of the indi- 
reot cost component into two, broad oat - 
agories, Facilities and Administration as de- 
fined in subparagraph 0.3 of this appendix, is
required, The rate in each case shall be otat- 
ed as the percentage whioli the amount of
the particular indirect cost category ( Ls,, 
Paoilities or Administration) is of the dis- 
tribution base identified with that category. 

3. Multiple allocation base method. 
a, General. Where an organisation' s indl- 

root costs benefit its major Motions in
varying degrees, Indirect costs shall be won - 
mulated into separate cost groupings, as de- 
scribed in subparagraph D,3. b of this Open
dix, Bach grouping shall then be allocated
Individually to benefiting ' functions by
means of a base which best measures the rel- 
ative benefits, The default allocation bases
by cost pool are desorlbad in subparagraph
D, 3, o of this appendix. 

b. Identification of indirect costs, 008t
groupings shall be established so as to per - 
mlt the allocation of each grouping on the
basis of benefits provided to the major ( mo- 
tions. Each grouping sball constitute a pool
of expenses that are of like oharaoter in
terms of functions they benefit and in terms
of the allocation base which beat measures
the relative benefits provided to each funo- 
tion, The groupings are olaesified within the
two broad oategorlea; " Facilities" and-" Ad- 
ministration," as described in subparagraph
0.3 of this appendix. The indireot cost pools
are defined as followst

1) Depreciation and use allowances. The
expenses under this heading are the portion
of the costs of the organization' s buildings; 
capital improvements to land and buildings, 
and equipment which are computed In ao- 
oordanoo with paragraph 11 of Appendix B to
this part (" Depreciation and use allow- 
ances"), 

2) Interest, Interest on debt associated
with certain buildings, equipment and cap- 
ital improvements are computed in accord- 
once with paragraph 23 of Appendix B to this
part ( ,'Interest'.'). 

3) Operation and iiiaintenanoe • expenses, 
The exponoeo under this heading are those

that have boon incurred for the adminiatra- 
tion, operation, maintenance, preservation, 
and protection of the organisation' s physioa) 

plant. They include expenses normally In- 
curred for such items eat Janitorial and util- 
ity services; repaire and ordinary or normal
alterations of buildings, furniture and equip. 
ment; care of grounds; maintenanos and op- 

eration of buildings and other plant fagili- 
ties;' seourityi earthquake and disaster pre- 
paredness; environmental safety; hasardous
waste disposal; property, ) lability, and other
insurance relating to property; space and
capital leasing; facility planning and man - 
agemont; and, central receiving. The oper- 
ation and maintenance expenses category

shall also include its allooable share of
fringe benefit costs, depreciation and use a)- 
lowanoeo, and interest costa, 

4) General administration and general ex- 
peness. ( a) The expenses under this heading
are those that have boon incurred for the
overall general executive and administrative

Offices of the organization and other ex- 
ponses of a general nature which do not re- 

late solely to any major function of the orga- 
nisation. This ootegory shall also Include its
allocable share of fringe benefit costs, opar- 
ation and maintenance expense, dopreolation
and use allowances, and interest Costs, Idx- 

amplea of this category include central of- 
fices, ouch ac, the direotor' o office, the office
of finance, business services, budget and

planning, personnel, safety and risk manage- 
ment, general counsel, managemegt infor- 
mation systems, and )ibrary goats, 

b) In' developing this cost pool, special
care obould be exercised to ensure that posts
incurred for the same purpose in like oir- 
oumatanoes are treated consistently as ei- 
ther direct or Indirect costs, For example, 
salarieo of technical staff, project supplies, 
project publication, telephone toll charges; 
computer costs, traval costa, and specialised
services costs dhall. be treated as direct costs
wherever identifiable to a particular pro- 
gram. The aalaries and wages of adminiatra- 
tive and pooled clerical staff should nor- 

mally be treated as indirect oosts.' Direot
charging of those costs may be appropriate
where a major projeot or activity explicitly

requires and budgets for administrative or
clerical services and other Individuals in- 
volved can be identified with the program or

activity, Items ouob as office supplies, post- 
age, local telephone coats, psriodfoals and

memberships should normally be treated as
indirect costa, . 

o, Allocation bases, Actual conditions shall
be taken Into a000untin selecting the base
to be used in allocating the' 'expenses in each
grouping to benefiting functions. The essen- 
tial consideration in selecting a method or a
base is that it is the one beat suited for as- 
signing the pool of costs to cost objectives In
a000rdanos with benefits derived; a traceable
cause and effect relationship; or logic, acrd
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ransom, where neither the cause nor the of- 

foot of the relationship is determinable. 
When an allooation can be made by assign- 
ment of a cost grouping directly to the func- 
tion benefited, the allocation sbal) he made
In that manner. When the expenses in a oust
grouping are more genera) in nature, the a)- 
location shall be made through the use of a
selected base which produces results that are
equitable to both the Federal Government
and the organization, The distribution shall
be made in a000rdanoo with the bases de- 
scribed herein unless it can be demonstrated
that the use of a different base would' result
in a more equitable allocation of the coats, 
or that a more readily available base would
not increase the costs charged to sponsored
awards. The result$ of special coat studies

such as en engineerJng utility study) shall
not be used to determine and allocate the in- 
direct oasts to sponsored awards, 

1) Depreciation and use allowances. Depra- 
elation and use allowanoes expenses shall be
Allocated In the following manner; 

a) Depreciation or use allowances on
buildings need exoluBlvely An the conduct of
a single funotion, and on oapital improve- 
ments abd equipment used In snob buildings, 

shall be assigned to that function, 
b) • Depreoiation or use allowanoes on

buildings used for more than one function, 
and on capital improvements and equipment
used in such buildings, shall be allcoated to
the individual funotions performed in eaoh
buildlug on the basis of usable square feet of
apace, exoluding oommon areas, such as hall- 
wayo, stairwells, and restrooms. 

o) Depreciation or use allowomoes on

buildings, oapital improvements and equip - 
meut related apace ( e. g„ individual rooms, 
and laboratories) used jointly by more than
one function ( as determined by the users of
the apace), aball be treated as follows, The
cost of seek jointly used unit of space shall
be allocated to the benefiting fanotions on
the basis of either the employees and other
users on a Tull -time equivalent ( VTD) basis
or salarlea and wages of those individual
functions benefiting from the use of .that
zpaoel or organization -wide employee FTDs
pr salaries and wages applicable to the bene- 

fiting funotions of the orgauization, 
d) Depreciation or use allowances on oar - 

tain oapital improvements to land, suoh as

paved parking areas, tenses, sidewalks, and
the litre, not inoludod in the cost of build- 
ings, shall be allocated to user categories on
a INIS basis And distributed to major fano- 
tions in proportion to the sa)4r4es and wages
of all employees applicable to the functions, 

2), Interest. Iuterest costs shall be allo- . 

dated In the same manner as the deprecia- 
tion or use allowances on the buildings, 
equipment and oapital equipments to which
the Interest relates, 

9) Operatiou and maintenance expenses. 
Operation and maintenanoe expenses shall be

2 CFR Ch, II ( 1• - 1 - 09 Edltioh) 

allocated in the same manner as the depro- 
ofation and use allowances. 

4) Goneral administration and general ex- 
penses, General administration abd general

expenses ahall be allooated to benefiting
functions based on modified total direct
costs ( MTDO), as described in subparagraph
DAf Of this appendix. The expenses included

In this oategoVy could be grouped first no- 
cording to major functions of the organiza- 
tion to whioh they render safrIces or provide
banefits. The. aggregate expenses of each
group shall than be allooated to benefiting
functions based on MTDO, 

d. Order of distribution, ( 1) Indirect cost

oategories oonsiating of depreciation and use
allowances, Interest, operation and mainte- 
nanoe, and general administration and gen- 

eral expenses shali be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi- 
zation. Other post categories could be allo- 

onted In the order determined to be moat ap- 
propriate by the organization, When oross al- 
looa,tion of costs is made as provided iii sub- 
paragraph D.9. d.( 2) of this appendix, this
order of allocation does not apply, 

2) Normally, sal indirect coat oatagory will
be considered closed once it has been allo- 
cated to other cost objectives, and costs

shall not be subsequently allocated to it. 
However, a oross allocation of oosts between
two or more indireot costs oategories could
be used if Bubb allocation will result in a
more equitable allocation of costs. It a dross
allocation is used, an appropriate modtftoa- 
tion to the oomposition of the lndireot oust
categories is required. 

e, Application of indiraot coat rate or

rates, I)xoept where a special indirect cost
rate(s) is required_ in a000rdanoe with sub- 
paragraph D.6 of this appendix, the separate
groupings of indirect costs allocated to eaob
major function abal) be aggregated and
treated as a cornmou pool for that function, 
The costs in the common pool shall then be
distributed to individual awards included in

that ftwotiou by use of a single indireot cost
rate. 

f. Distribution basis. Indirect ousts aliall be
distributed to applicable sponsored awards

and other benefiting activfties within each
Major function on the basis of MTDO, MTDO
consists of e11 salaries and wages,' fringe bon - 
efite, materials acid supplies, services, travel, 

and subgrants and subcontracts up to the
first $26, 000 of each subgreut or subcontract
regardless of the period covered by the

subgrant or subcontract). Isquipment, capital
expenditures, oharges for patient care, rental

costs and tbo portion In, excess of S26, 000
shall be excluded from MTDO, PeAdolpant
support costs shall generally be excluded
from MTDO, Other items may only be ok- 
o) uded when the rederal cost cognizant
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agency determines that an exclusion is nec- 
essary to avoid a serious inequity in the dis- 
tributlon of indirect costs. 

g. Individual Rate Oomponents, An lndi- 
reot cost rate shall be dotermined for each
separate indirect cost pool developed. The
rate in esob case shall be stated as the per - 
oentage which the amount of the particular
Indirect cost pool is of the distribution base
Identified with that pool. bash indirect cost
rate negotiation or determination agreement
shall include development of the rata for
each indirect cost pool es well as the overall
Indirect oast rate, The Indirect cost poola
shall be classified within two broad oat• 
agorlest " Facilities" and " Administration," 
as described in subparagraph 0,0 of this ap- 
pendix, 

d. Direct al) ooatioh method. a. Some non - 
profit organizatione treat all costs as direct
scats except genera) administration and gen- 

oral expenses, These organizations generally
separate their costs into three basic oat-' 
egories; General administration and genera] 
expenses, fundrateing, and other direst funo- 
tlons ( including projeots performed under
Federal awards), Joint costs, such as depre- 
oiation, rental costs, operation and mainte- 

nenos of facilities, telephone expenses, and
the like are prorated individually as direct
coats to each category and to each award or
other activity using a base most appropriate
to the parbioular post being prorated. 

b, This method is acceptable, provided eaob
joint cost Is prorated using a base which ao- 
ourate) y measures the benefits . provided to
eaoh award or other activity. The bases must
be established in accordance with reasonable
criteria, and be supported by current data. 
This method is compatible with the Stand- 
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza- 
tions Issued jointly by the National Health
Oounoil, Inc., the National Assembly of Vol- 
untary Healbh and Social Welfare Organiza• 
tions, and the United Way of America. 

o. Under this method, Indirect costs con- 
sist exclusively of general administration
and general expenses. In all other respects, 
the organization' s indirect cost rates shall
be computed in the same manner as that de- 
scribed in subparagraph D. 2 of this appendix. 

B. Special indirect cost rates. in some In- 
stances, a single Indirect oust rate for all so- 
tivities of an organization or for each major
function of the organlzatlon may not be ap- 
propriate, sine It would not take into 'ao- 
count those different factors which may sub - 
sbantially affect the Indirect coats applicable
to a partioular segment of work. For this
purpose, a particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a oommon environment. These
factors may include the physical looation of
the work, the level of administrative Support
required, the nature of the facilities or other

Pt. 230, App. A

reeouroes employed, the scientific disciplines
or teohnioal skills involved, the organiza- 
tional arrangemento used, or any combina- 
tion thereof, when a particular segment of
work is performed in an environment which
appears to generate a signifioautly different
level of indirect costs, provisions should be
made for a separate indirect cost pool appli- 
cable to such work. The separate indirect

Cost pool should be developed during the
Course of the regular allocation process, and
the separate Indirect cost rate resulting
therefrom should be used, provided it to de- 
termined that the rate differs signifloantly
from that which would have been obtained
under aubparagraphs D. 2, 0, And d of this ap- 
pendix, and the volume of work to which the

rate would apply is material, 

E. Negotiation and Approval of Indirect post
Rates

2. Definitions. As used in this section, the
following terms have the meanings set forth
below; 

a. Oognieant agency means the Federal
agency responsible for negotiating and ap- 
proving indirect cost rates for a non - profit
organization on behalf of all Federal agen- 
oles, 

b, Predetsrmined rate means an indirect
cost rate, applioable to a specified current or
future period, usually the organization' s fis- 
oal year. The rate is based on an estimate of

the costs to be incurred during the period.. A
predetermined rate Is not subject to adjust
meat. 

o. Fixed rata means an indirect cost rate

which has the aame oharaoteriatios as a pre- 
determined rate, except that the difference
between the estimated costs and the actual
costs of the period covered by the rate is car- 
ried forward as an adjustment to the rate
computation of a subsequent period, 

d. Final rate means an Indireob cost rate
applioable to a specified past period which is
based on the actual costs of the period. A
final rate Is not subject to adjustment. 

e, Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
specified period whiob Is used for funding, in- 
terim reimbursement, and reporting Indirect
costs on awards pending the establishment of
a final rate for the period'. 

f. Indirect cost proposal means the docu- 

mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect costs. This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization' s in- 
direct cost rate. 

g. Oost objective means a function, organi- 
zational subdivision, contract, grant, or

other work. unit for which cost data are de- 
sired and for which provision Is made to ac- 
cumulate and measure the cost of prooeeees, 
projeots, jobs aad capitalized projeots. 
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2. Negotiation and 'approval of rates. a. Un- 

less different arrangements are agreed. to by
the agencies concerned, the Federal agency
with the largest dollar value of awards with
an organization will be designated as the
cognizant agency for tho negotiation and ap- 
proval of the indirect acct rates and,. where

necessary, otber rates such as fringe benefit
and computer obarge- out. rates, Once an

agency is assigned cognizance for a par
tioular non-profit organization, the assign- 

ment will not be ohanged unless there is a
major Jong -term shift in the dollar volume of
the Federal awards to the organization, All
concerned Federal agencies shall be given
the opportunity to participate in the nego- 
tiation process but, after a rate has been
agreed upon, it will be accepted by all Fed- 
eral ageuoies, when a Federal agency has
reason to believe that bpoolsl operating fee - 
tors affecting its awards necessitate special
Indirect cost rates in accordance with sub- 
paragraph D.6 of this appendix, it will, prior
to the time the rates arc negotiated, notify
the o0gnizaut agency, 

b. A non - profit organisation which has not
previously established an indirect oost rate
with a Federal agency s'hail submit Its ini- 
tial Indirect cost proposal immediately after
the organization Is advised that an award
will be made and, in no event, later them
three months after the effective data of the
award, 

o. Organizations that have previously es- 
tablished indirect cost rates must submit a
new indirect cost proposal to the oognizaut

agency within six months after the close of
each fieoal year. 

d. A predotermined rate may be negotiated
for use on awards where there is reasonable
assuranos, based on past experience and reli- 
able projection of the organisation' s costs, 

that the rate is not likely to exceed a rate
based on the organization' s actual costs. 

e. Fixed rates may be negotiated where
predetermined rates axe not considered ap- 
proprlate. A fixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization' s awards are expeoted to ex- 
pire before the oarry-forward adjustment oan
be made; the mix of Federal and non - Federal
work at the organization is too erratic to
permit an equitable parry- forward adjust- 
ment; or the organization' s operations fluo- 

tnate significantly from year to year. 
f. Provisional and final rates shall be nego- 

tiated where neither predetermined nor fixed
rates are appropriate. 

g. The results of each negotiation shall be
formalized In a written agreement between
t'ho ' ooguizant agency and the non - profit or- 
ganization. The cognizant agency shall dis- 
tribute copies of the agreement to all oon- 
corued Federal agencies, 

h. If a dispute arises in a negotiation of an
indirect cost rate between the cognizant

ageuoy and the non - profit organization, the

16d
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dispute shall be resolved in Accordance with
the appeals procedures of the opgaizant
agency, 

1. To the extent that problems are anooun- 
tered among the Federal agencies in oonnec- 
Lion with the negotiation and approval proo- 
ass, OMB will lend assistance as required to
resolve such problems in a timely manner, 
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TTISMS OP COST

a II. MID ITAMS Or COST

TABLU OP OONTUrM

1. Advertising and public relations oosts
2. Advisory oounoila
S. Alcoholic beverages
4. Audit costs and related services
6. Bad debts' 
6. Bonding costs
T. communication costs
0. Oompensation for personal servioes

V. Oontingenoy provisions
10. Defense and prosecution of criminal and

oivil proceedings, claims, appeals and

patent infringement
11. Depreciation and use Allowances
12. Donations and contributions
18, Employee morale, health, and welfare

costs

14. 14utertainment costs
16, 1knipment and other capital expendi- 

tures
16, Fines and penalties
17. Fund raising and investment manage- 

ment costa

10. Gains and losses on depreciable aseets
19. Goods or services for personal noe

20, Housing and personal living expenses
21. Idle facilities and idle oapaoity
22. Inourenoo and indemnification
28. Interest
24, Labor relations coats
26. Lobbying ' 
26. Losses on other sponsored agreements

or contracts

27, Maintenance and repair costs

28, Materials end supplies costs
20, Meetings and conferences
80, Memberships, subsoriptions, and profes- 

sional nativity costs

S1, Organization costs

82, Page charges in professional jour7Aals
88. Partiolpaut support costs
St. Patent costs
86, Plant and homeland security costs
36. Pre - agreement costs
87, Professional services costs
86, Publication and printing costs
80, Rearrangement and alteration costs
40. Reoonversion costs
41. Recruiting costs
42, Relocation costs
48. Rental costs of buildings and equipment
44, Royalties and other costs for use of pat- 

ents and oopyrlghts
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46. Selling and marketing
76. Specialized servloe facilities
47. Taxes
40, Termination costs applicable to spon- 

sored agreements

40. Training costs
60. Transportation costs
61. Travel costs
62, Trustees

APPBNDXx 13 TO PART 280— SELIIMD ITMNB OF
COST

Paragraphs 1 through 62 of this appendix
provide prl.noip)ao to be applied in satab- 
lishing the allowability of certain Items of
cost, These principles apply whether a oust is
treated as direct or indirect, Failure to men- 
tion a particular item of cost is not Intended
to imply that it is unallowable; rather, de- 
termination as to allowability in each cans
should be baoed on the treatment or prin- 
oiples provided for similar or re)ated items
Of Oust. 

1, Advertising and public relations costs, L. 
The term advertising costa means the costs
of advertising media and corollary adminis- 
trative costs, Advertising media include
magazines, newspapers, radio and television, 
direct mail, exhibits, electronic or computer
transmittals, and the like. 

b• The term public relations includes oom- 
munity relations and means those activities
dedioated to maintaining the image Of the
non - profit organization or maintaining or

promoting understanding and favorable rela- 
tiona with the community or public at large
or any segment of the public. 

c, The only allowable advertioing costs are
those which are solely for; 

1) The recruitment of personnel required
for the performance by the non - profit organi- 
sation of obligations arising under a Federal
award ( See also paragraph 41, Recruiting
coste, and paragraph 42, Relocation costs, of
this appendix); 

2) The procurement of goods and services
for the performance of a Federal award; 

8) The disposal of sorap or surplus mate- 
rials acquired in the performance of a Fed- 
eral award except when non - profit organiza- 

Who are reimbursed for disposal costs at a
predetermined amount; or

4) Other specific purposes necessary to
meet the requirements of the Federal award, 

d. The only allowable public relations costs
are; 

1) Costs specifically required by the Fed- 
eral award; 

2) Costs of oommunioating with the public
and press pertaining to epeOifio activities or
accomplishments which result from perform- 
ance of Federal awards ( these costs are Oon- 
sidered necessary as part of the outreach ef- 
fort for the Federal award); or

8) Costs of conduoting general liaison with
news media and government public relations

offloers, t0 the extent that 80011 activities

are limited to communication and liaison
neceosary keep the publio informed on mat- 
ters of public concern, each as notices of
Federal oontraotlgrant awards, financial
matters, eto, 

e, Costs Identified in subparagraphs o and d
if incurred for more than one Federal award
or for both sponsored work and other work of
the non - profit organization, are allowable to
the extent that the principles in Appendix A
to this part, paragraphs B, (" Direot Costs ") 

and 0, (" Indirect Costs ") are observed, 

L Unallowable advertising and public rela- 
tions costs inolude the following: 

1) All advertising and public relations
OOSte other than as specified In subpara- 
graphs o, d, and el

2) Costs of meetings, conventions, con - 
voostions, or other events related to other
activities of the non - profit organiaation, in- 
oluding; 

a) Costs of displays, demonstrations, and
exhibits; 

b) Costs of meeting rooms, hospitality
suites, and other special facilities used in
oon)unotion with shows and other opeoial

events; and

o) Salaries and wages of employees en- 
gaged in setting up and displaying exhibits, 
making demonstrations, and providing brief - 
Ings; 

8) Costs of promotional items and memo- 
rabilia, including models, gifts, and sou- 
venirs; 

4) Costs of advertising and public relations
designed solely to promote the non - profit or- 
ganization, ' 

2, Advisory Councils, Costs incurred by ad- 
visory councils or committees are allowable
ae a direct oust where authorized by the Fed- 
eral awarding agency or as an Indiroot cost
where allooable to Federal awards. 

8. Alcoholic beverages, Costa of alooholio
beverages are unallowable. 

4. Audit costs and related services, a. The
costs of audits required by, and performed in
accordance with, the Single Audit Act, a;s
implemented by Ciroular A -188, " Audits of
States, Local Governments, and Non - Profit
organizations" are allowable, Also see 81
U. S.O, 7606( b) and 8eotio21 280 ( " Audit Costs ") 
of circular A -188, 

b. Other audit costs are allowable if in- 
oladed in an indirect cost rate proposal, or if
specifically approved by the awarding agen- 
oy as a direct cost to an award, 

o. The cost of agreed -upon procedures on- 
gagemente to monitor subrsalpients who are

exempted from A -188 under section 200( d) are
allowable, subject to the conditions listed in
A -188, section 280 ( b)( 2). 

6, Bad debts, Had •debts, including losses
whether actual or estimated) arising from

unoolleotable acoounta and other claims, re- 

lated collection costs, and related legal
costs, are unallowable, 

165

ATTACHMENT ...... E......... 
PAGE .... lb.. OP .... PAGES



Pt, 230, App. 0

8. Bonding costs, a, Bonding oosts arise
When the Federal Government requires as- 
suranoo against finanofal loss to itself or
others by reason of the sot or defsult, of.the
non - profit organization. They arise also in
instanoes where the non - profit organization
requires similar assuranoe, Inoluded are such
Bonds as bid, performance, payment, advance

payment, infringement, and fidelity bonds, 
b. Oosts of bonding required pursuant to

the terms of the award are allowable. 
o. costs of bonding required by the non- 

profit organization in the general oonduot of
Its operations are allowable to the extent

that snob bonding is in accordance with
sound business pr" tios said the rates and
premiums are reasonable under the oir- 
oumstauces. 

7, Oommunloation coats, posts inourred for
telephone services, looa] and long distance
telephone oalle, telegrams, postage, mes- 
senger, electronic or computer transmittal
Services and the like are allowable. 

8. Compensation for personal services, a. 
Definition, Compensation for personal serv- 
ioes includes all oompensation paid onr- 
rently or aooraid by the organization for
services of employees rendered during the
poriod of the award (except as otherwise pro- 

vided in subparagraph 8. h Of this appendix), 
It includes, but is not limited to, salaries, 
wages, director's and executive committee
member' s fees, inoeutive awards, fringe bene- 
fits, pension plant oosts, allowances for off - 

site pay, incentive pay, location allowauoBs, 
hardship pay, and cost of living differentials, 

Is. Allowability, Except as otherwise spe- 
oifioally provided In this paragraph, the
costs of snob oompensation are allowable to
the extent that; 

1) Total oompensation to individual em- 
ployees is reasonable for the servioes ran - 
dered and conforms to the established policy
of the organization oonsistehtly applied to' 
both Federal and non - Federal activities; and

2) Oharges to awards whether treated as

diroot or indirect ousts are determined and
supported as required in this paragraph. 

c. Reasonableness. ( 1) when the orgaulza- 

tion. is predominantly engaged in notivitios
other than those sponsored by the Federal
Government, compensation for employees on

federally - sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work it the orga- 
nization' s other activities. 

2) when Vie organization is predominantly
engaged in federally - sponsored activities and
In oases where the kind of employees re- 
gWred for the Federal aotivities are not
found in the organization' s other aotivities, 

oompensation for employees on federally- 
sponsored work will be oonsidered reasonable
to the extent that it is oomparable to that
paid for eimilar work in the labor markets in
which the organization competes for the
kind of employess. involved. 

2 CFR Ch. 11 ( 1 - 1- 09 Edition) 

d, Bpeotal considerations in determining
allowability, Oertain ponditions require ape - 
oial consideration and possible limitations in

determining costs under Federal awards
where amounts or types of oomp'epsation ap- 
peal` unreasonable. Among snob conditions
are the following: 

1) Compensation to members of non- profit
Organizations. trustees, directors, associates, 
officers, or the immediate families thereof. 
Detormwation should be made that such
oompensation is reasonable for the actual

personal services rendered rather than a dis- 
tribution of earnings in excess of ousts. 

2) Any ohqugo, in an organisation' s com- 
pensation policy resulting in a substantial
increase in the organization's level Of oOm- 
pensatlon, particularly when it was concur- 
rent with an increase in the ratio of Federal
awards to other activities of the organiza- 
tion or any change In the treatment of.al- 
lowability of specific types of oompensation
due to changes in Federal policy, 

a. Unallowable costs. Ousts which are unal- 

lowable under dthar paragraphs of this ap- 
pendix shall not . be allowable , under this
paragraph solely on the basis that they oon- 
stitute personal oompensation, 

f. Overtime, extra -pay shift, and multi - 
shift premiums, Promfutns for overtime, 

extra -pay shifts, and multi -shift work are al- 
lowable only with the prior approval of the
awarding agenoy except: 

1) Whoa neoemary to Dope with emer- 
genoies, such ' as those resulting from acoi- 
dents, natural disasters, breakdowns of
equipment, or occasional operations) bottle- 
necks of a sporadio nature. ' 

2) When employees arb performing indi- 
rect functions, snob as administration, main- 
tenance, or accounting. 

3) In the performance of tests, laboratory
prooedarez, or other similar operations

whiah are continuous in nature and cannot
reasonably be interrupted or otherwise oom- 
pleted, 

4) when lower overall cost to the Federal
Government will result, 

V. n-Inge benefits. ( 1) Fringe benefits iu
the form of regular oompensation paid to
employees daring periods of authorized ab- 
sences from the job, suoh as vacation leave, 
slob leave, military leave, and the like, are
allowable, provide4 such costs are absorbed
by all organisation aotivities in proportion
to the relative amount of time or effort actu- 

ally devoted to each. 
2) Fringe benefits in the form of employer

oontributions or expenses for social security, 
employee insurance, workmen' s compensa- 
tion insurance, pension plow costs ( see sub- 
paragraph B.h of this appendix), and the like, 
are allowable, provided such benefits are

granted in accordance with established writ- 
ten organization policies. Such benefits
whether tiromted as indirect posts or as direct
ousts, shall be distributed to particular
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awards and other activities in &'manner con- 
sistent with the pattern of benefits accruing
W the individuale or group of employees
whose salaries and wages are chargeable to
suoh awards and other activities. 

3)( a) Provisions for a reserve under a self - 
insuranoe program for unemployment oom- 
pennation or workers' compensation are 9,16
owabie to the extent that the provisions

represent reasonable estimates of the liabil- 
ities for such compensation, and the types of
ooverage, extent of coverage, and rates And

premiums would have been allowable had in- 
suranoe been purchased to cover the risks. 
However, provisions for self - insured liabil- 
lbles which do not beoome payable for more
than one year after the provision is made

shall not exceed the present value of the li- 
ability. 

b) Whore an organisation follows a oon- 

siatent policy of expensing actual payments
to, or on behalf of, employees or former am- 
ployess for unemployment compensation or
workers' compensation, such payments are

allowable in bhe year of payment with the

prior approval of' the awarding agency, pro- 
vided they axe allocated to all activities of
the organization. 

4) Costs of insurance on the lives of trust - 
see, officers, or other employees holding po- 
sitions of similar responsibility are allow- 
able only to the extent that the insurance
represents additions) compensation. The
000ta of such insurance when the organiza- 
tion is named as beneficiary are unallowable, 

h. Organization - furnished automobiles, 
That portion of the cost of organization- fur- 
niohed automobiles that relates to personal
use by employees ( inoluding transportation
to and from work) is unallowable as fringe
benefit or indirect costs regardless of wheth- 
er the cost is reported as taxable income to
the employees, These costs are allowable as
direct costs to sponsored award when neo- 

essary for the performance of the sponsored
award and approved by awarding agencies. 

1. Pension plan costs, ( 1) Costs of the orga= 
nization' s ponelon plan which are incurred in
n000rdanoe with the established policies of
the Organization are allowable, provided; 

a) Such policies meet the test of reason- 
ableness; 

b) The metbode of cost allooation are not
dieorlminatory; 

o) The cost assigned to each fiscal year is
determined in accordance with generally so- 
cepted a000uuting principles (GAAP), as pre - 
sorlbed In Accounting Principles Hoard Opin- 
ion No, 0 Issued by the American Institute of
Certified Pablio A000untauts; and

d) The costs assigned to a given fiscal year
are funded for all plan participants within
six months after the end of that year, how- 
ever, increases to normal and pest service
ponelon costs caused by a delay in funding
the actuarial liability beyond 89 days after
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each quartor of the year to which snob costs
are assignable are unallowable, 

2) Pension plan termination Insuranos
premiums paid pursuant to the Idmpioyee

Retirement Income Security Act (IMUISA) of
1974 ( Pub. L. 99 -198) are allowable. Late pay- 
ment oharges on suoh premiums are unallow. 
able. 

3) Moles taxes on accumulated funding
deficiencies and other penalties Imposed
under DMSA are unallowable, 

J. Incentive oompenaation, incentive oom- 
pensation to employees based on cost redoo- 
tion, or efficient performance, suggestion

awards, safety awards, Mo., are allowable to
the extent that the overall oompeneation is
determined to be reasonable and suoh costs
are paid or accrued pursuant to an agree - 
ment entered into in good faith between the
organization and the employees before the
services were rendered, or pursuant to an en- 

tablished plan followed by the organization
so consistently as to imply, in effect, an
agreement to make such payment. 

k, Severance pay. ( 1) Severance pay, also
commonly referred to as dismissal wages, is
a payment in addition to regular salaries and

wages, by orgaaiizations to workers whose
employment is being termnnatod. Costs of
severance pay aro allowable only to the ex- 
tent that In eaoh case, it is required by; 
a) Law
b) IDmployer- employee agreement
o) lestabliahed policy that constitutes, in of- 
toot, wi implied agreement on the organi- 
sation' s part, or

d) Circumstances of the partioular employ- 
Mont, 

2) Costs of severance payments are divided
into two oategories as follows; 

a) Actual normal turnover severance pay- 
ments shall be allocated to all activities; or, 
where the organization provides for a reserve
for normal severances, such method will be
acceptable if the. charge to current oper- 
ations is reasonable in light of payments so- 
tual)y made for normal severances over a
representative past period, and if amounts
charged are allocated to all activities of the
organization. 

b) Abnormal or mass severance pay is of
such a conjectural nature that measurement

of costs by means of an soorual will not
achieve equity to both parties. Thus, aooru- 
Os for this purpose are not allowable. How- 
ever, the Federal Government recognizes its
obligation to participate, to the extent of its
Mir share, in any specific payment. l9ius,. 41- 
lowability will be ooneidered •on a oase -by- 
oase basis in the event or occurrence. 

o) Costs inourred in certain severance pay
packages. ( commonly known as "& golden

parachute" payment) which are in au
amount in excess of the normal severance

pay paid by the organization to an employee
upon termination of employment and are
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Paid to the employee contingent upon a
change in management 'control over; or own - 

arship of, the organization' s assets are unal- 
lowable. 

d) Severanoe payments to foreign nation - 
Me employed by the organization outside the
United States, to the extent that the amount
exceeds the customary or, prevailing prao- 
Moss for the organization in the. United
States are unallowable, unless they are nec- 
essary for the performance of Federal pro- 
grams and approved by awarding agencies. 

e) Severance payments to foreign nation- 
als employed by the organization outside the
United States due to the termination of the
foreign national as a result of the closing of, 
or ourtailment of activities by, the orkaniza- 
tion in that oountry, are unallowable, unless
they are necessary. for the perfoimanoo of
Federal programs and approved by awarding
agencies, 

1. Training coats. See paragraph 48 of this
appendix, 

m. Support of salaries and wages, 
1) Charges to awards for salaries and

wages, whether treated as direct costs -or in- 
direct costs, will be based on documented
payrolls approved by a responsible offioial(s) 
of the organization. Rihe distribution of aala- 
ries and wages to awards must be supported
by personnel activity reports, as prescribed
In Mubparagropli 8 = 4) of this appendix, ex- 
cept when a substitute system has boon ap- 
provO In writing by the cognizant agency; 
See subparagraph 3.2 of'' Appeudix A to this

part,) 

2) Reports reflecting the distribution of
activity of each employee must be main- 
tained for all staff members ( professionals
and nonprofessionals) wllone eompajosation is
charged, in whole or in part, directly to
awards, In addition, in order to support the
allocation of indirect costs, such reports
must also be maintained for other employees
whose work involves two or more functions
or activities if a distribution, of their oom- 
pensation between such functions or notivi- 
ties is needed In the determination of the or- 
ganization' s Indirect cost rate(s) ( e.p., an em- 
ployee engaged part-time in indirect oast so- 
tivities and part -time In a direct function). 
Reports maintained by non -pront organiza- 
tions to satisfy these requirements must
meet the following standards; 

a) The reports must reflect an after -tbe- 
fact determination of the actual activity of
each employee. Budget estimates ( Le,, esti- 
mates determined before 6he services are
performed) do not qualify as support for
oharges to awards, 

b) Aaoh report muat account for the total
activity for which employees are com- 
pensated and which Is required in fulfillment
of their obligations to the organization. 

a) The reports must be signed by the indi- 
vidual employee, or by a responsible super- 
visory offiofal having first' band knowledge

2 CFR Ch. II ( 1 — I. 09 Edition) 

of the activities performed by the employee, 
that the distribution of activity represents a
reasonable estimate of the actual work per - 

fofvnod by the employee during the periods
covered by the reports, 

d) The reports must be prepared at leant
monthly and must coincide with one or more

pay periods. 
d) Charges for the salaries and wages of

nonprofessional employees, in addition to

the supporting dooumentstion described in
subparagraphs ( 1) and ( 2), must also be sup- 
ported by records indionting the total num- 
ber of hours worked each day maintained in
conformance with Department of Labor reg- 
ulations implementing the Fair Labor
Standards Act (FLSA) (28 MR .Part 618). For
this purpose, the term " nonprofessional em- 

ployed' shall have the Mama meaning aM
nonexempt employee," under FLSA, ' 

4) Salaries and wages of employees used in

meeting oast sharing or metohing require- 
ments on awards must be supported in the
same manner as salaries and wages claimed

for reimbursement from awarding agencies. 
e. Contingenoy provisions. Contributions

to a contingency reserve or any similar pro- 
vision made for events the occurrence of

which cannot -be foretold with oartainty as
to time, Intensity, or with an assurance of
their happening, are unallowable, The term
contingency reserve" excludes self- Insur- 

anoe reserves ( see Appendix B to this part, 
paragrapbs 8. g.(8) avd 22.a(2)( d)); pension

funds ( see paragraph 8. 1): and reserves for

normal severance pay ( see paragraph 8. k.) 
10. Defense and prosecution of criminal and

civil proceedings, claims, appeals and patent

Infringement, 
a, Definitions, (1) Conviction, as used hafe- 

in, means a Judgment or a conviction of a
criminal offense by any court of competent
Jurisdiction, whether entered upon as a Ver- 
diot or a plea, including a conviction due to
a plea of polo contenders, 

2) Costs include, but are not limited to, 
administrative and olerioal expenses; the

cost of legal eervioes, whether performed by
in -house or private counsel; and the costs of
the serv)oes of accountants, ooneultants, or
others retained by the organization to assist
It; costs of employees, officers and trustees, 
and any similar costs incurred before, dur- 
Ing, and after commencement of a judiolal or
administrative proceeding that bears R di- 
root relationship to the proceedings. 

3) Fraud, as used herein, means aots of
fraud oorrupC10 or attempts to defraud the
Federal Govornment or to corrupt its agents, 
acts that constitute a oause, for debarment

or suspension ( so specified in ag'enoy regula- 
tions), and Rots which violate the False
Claims Act, 81 U. S. C., sections 3728- 8731, or
the Anti- Mckbaoh Act, 41 U.S. O., sections bl
and 64, 

4) Penalty does not include restitution, re- 
imburoement, or compensatory damages. 
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6) Proceeding includes an investigation, 
b, ( 1) Moot as otherwise described herein, 

toots Incurred in oonnootion with any orlmi- 
nal, civil or administrative prooeoding On- 
oluding filing of a false certification) com- 
monoed by the Poderal Government, or a
State, local or foreign government, are not
allowable lf.the proceeding; Relates to a vio- 
lation of, or failure to comply with, a Ped- 
oral, State, local or foreign statuto or regu- 
lation by the organization ( including its
agents and employees), and results In any *of
the following dispooltiona: 

a) In a criminal prooeoding, a conviction, 
b) In a civil or administrativo proceeding

Involving an allegation of fraud or similar
misconduct, a determination of organiza- 

tional liability, 
o) In the case of any civil or administra- 

tive prooeoding, the imposition of a mone- 
tary penalty. 

d) A final decision by an appropriate Fed- 
era] offiolal to debar or suspend the organi- 
sation, to rescind or Vold an award, or to tor- 
minate an award for default by reason of a
violation or failure to comply with a law or
regulation, 

e) A disposition by consent or com- 
promise, if the action could have resulted in
any, of the dispositions described in aubpara- 
graphs 10. b,( 10), (b), ( o) or ( d) of this appen- 
dix, 

2) If more than one proceeding involves
the same alleged mtsoonduot, the costs of all
such proceedings shall be unallowable if any
one of them results in one of the dispositions
shown in subparagraph 10, b.( i) of this appen- 
dix, 

o. If a proceeding referred to in subpara- 
graph 10, b of this appendix is commenced by
the Federal Government and is resolved by
consent or oorhpromioo pursuant to an was- 

Mont entered into by the organization and
the Federal Government, then the oosts in- 
ourred by the organisation in connection
with suoh proceedings that are otherwise not
allowable under subparagraph 10. b of this ap- 
pendix may be allowed to the extent speoifi- 
oally provided In such agreement. 

d, It a proceeding referred to in subpara- 
graph 10,b of this appendix is commenced by
a State, local or foreign government, the au- 
thorized Federal official may allow the costs
Incurred by the organization for such pro - 
oeedlugs, if snob authorized official deter- 
mines that the costs were incurred as a re- 
sult of a specific term or condition of a fed - 

erally- sponsored award, or specific written
direction of an authorized official of the
sponsoring agency, 

e. Costs Inourred in connection with pro - 
oeedings described in subparagraph 10, b of
this appendix, but which are not made unal- 
lowable by that subparagraph, may be al- 
owed by the Federal Government, but only

to the extent that: 
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1) The oosto are reasonable in relation to
the aotivities required be deal with the pro - 
oeeding and the underlying cause of aotion; 

2) Payment of the boats inourred, as allow- 
able and allocable coots, is not prohibited by
any other provieion(s) of the sponsored
award; 

8) The costs are not otherwise recovered
from the Federal Government or a third
party, either directly as a result of the pro. 
oeeding or otherwise; and, 

4) The percentage of coots allowed does
not exceed the percentage determined by an
authorized Federal official to be appropriate, 
considering the complexity of the litigation, 
generally accepted principles governing the
award of legal foes in civil actions Involving
the United States as a party, and such other
factors as may be appropriate, Such percent- 
age shall not exoeed 80 portent; However, if
an agreement reached under subparagraph

10. o of thin appendix has explicitly oonsid- 
erad this 60 percent limitation and permitted
a higher percentage, than the full amount of
costs reaultiag from that agreement shall be
allowable, 

f. Costs incurred by the organisation in
connection with the defense of suite brought
by Its employees or ex- employees under sec- 
tion 2 of the Major Fraud Act of 1088 ( Pub, L. 
100 -100). Inoluding the cost of all relief neo- 
essary to make such employee whole, where
the organization was found liable or settled, 
are unallowable, 

g. Costs of legal, accounting, and oonault- 
ant services, and related coats, incurred in
connection with defense against Federal
Government claims or appeals, antitrust
suits, or the proseoutfoh of claims or appeals

against the Federal Government, are unal- 
lowable, ' 

h, Costs of legal, accounting, and oonsult- 
ant services, and related costs, incurred in
oonnection with patent infringement litiga- 
tion, are unallowable unless otherwise pro- 
vided for in the sponsored awards, 

i, Costs which may be unallowable under
this paragraph, including directly associated
coati, shall be segregated and accounted for
by the organization separately. During the
pendency of any prooeoding covered by sub- 
paragraphs 10. b and f of this appendix, the
Federal Government shall generally wlth- 
hold payment of such coats, However, if in
the beat interests of the Federal Govern- 
ment, the Federal Government may provide
for conditional payment upon' provision of

adequate security, or other adequate " our - 
cues, and agreements by the organisation to
repo all unallowable coots, plus Interest, if
the costs are subsequently determined to be
unallowable. 

11. Depreciation and use allowances, a. 
Compensation for the use of buildings, other
capital improvements, and equipment on

hand may be made through use allowance or
tiepreofation, However, except as provided in
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paragraph lax of this appendix, a combine - 
Won of the two methods may not be used in
connection with a Single class of fixed assets

o, g,, buildings, office equipment, computer
equipment, eta.), 

b. The computation of use allowances or
depreolation shall be based on the aoquiel- 
tion cost of the assets involved. The aoquisi- 
tlon cost of an asset donated to the non -prof- 
it organization by a third party aliall be its
fair market value at the time of the dona- 
tion, 

o. The computation of use allowances Or' 
depreciation will exclude; 

1) The•oost of land; 
2) Any portion of the oast of buildings and

equipment borne by or donated by the Fed - 
eral Government irrespective of where title
was originally vested or where it presently
resides; and

3) Any portion of the cost of buildings and
equipment contributed by or for the non- 
profit organization in satisfaction of a statu- 
tory matching requirement, 

d. General criteria where d6preciation
method is followed: 

1) The period of useiW service ( useful life) 
establisbed in each case for usable capital
assets lnust take into consideration such fac- 
tors as type of oonstruotion, nature of the
equipment used, teobnologioal developments
in the particular program area, and the re- 
nowal and replaoement policies followed for
the individual items or classes of." eats in- 
volved, Tho method of depreciation used to
assign the cost of am asset ( or group of as- 
sets) to a000nnting periods shall refloat the
pattorn of consumption of the asset during
its useful life, 

2) in the absenoe of clear evidence indi- 
oatfng that the expected consumption of the
asset will be significantly greater or lesser in
the early portions of its useful life than in
the lator portions, the straight -line method
shall be presumed to be the appropriate
method. 

3) Depreafation methods once used nball
not be changed unless approved in advance

by the cognizant Federal agency, When the
depreolation method is introduced for appli- 

cation to assets previously subject to a use
allowance, the combination of use allow- 

ances and dspr6oiation applicable to such as- 
sets must not exceed the total acquisition
cost of the assets, 

e. When the depreolation method is used
for buildings, a building's sboll may be seg- 
regated from eaoh building oompon6nt ( e.g., 
Plumbing system, beating, and air oondi- 
tioning system, eto,) and each item depre- 
slated over Its estimated useful life; or the
entire building ( f.e., the shell and all compo- 
nents) may be treated as a single asset and
deproofatsd over a single useful life. 

L When the depreolation method is used for
a particular olass of assets, no depreolation
may be allowed on any such assets that, 

2 CFR Ch, 110- 1- 09 EdItIoh) 

under aubliaragraph ll,d of this appendix, 
would be viewed as folly depreoiated, How- 
ever, a reasonable use allowanc6 may be ne- 
gotiated for such assets It warranted after
taking into oonsideration the amount of de- 
preolation previously charged to the Federal
Government, the estimated useful life re- 

maining at time of negotiatiou, the effect of
any increased maintenance charges or de- 
oreaeed efficiency due to age, and any other
factors pertinent to the utilization of the
asset for the purpose contemplated. 

g. oriterla where the use allowamoo method
is followed: . 

1) The use allowance for buildings and im- 
provement ( including land improvements, 
such as paved parking areas, fences, and
sidewalks)- wfl) be computed at an annual
rate not exceeding two peroent of acquisition
cost. 

2) The use allowance for equipment will be
oompoted at an annual rate not exceeding

six and two- thirds percent of aoquiaftlon
cost. When the nee allowance motbod is used
for buildings, the entire banding must be
treat6d, as a single asset; the building' s oom- 
ponenta ( e,g„ plLimbing system, heating and
air conditioning, 6to.) cannot be segregated
from the building's shell. 

3) The two percent limitation, however, 
need not be applied to equipment which is
merely attached or fastened to the building
but not permanently fixed to it and Which Is
used as iurnishings or deoorstions or for spe- 
ofelized purposes ( e.g.', dentist chairs and
dental treatment units, counters, laboratory
bonches bolted to the Hopi, dishwashers, 
modular furnittu% carpeting, etc.). Such

equipment will be considered as not being
permanently fixed to the building if it can be
removed without the need for costly or ex- 
tensive alterations or repairs to the building
or the equipment, lOquipment that, meets
these criteria will be subjeot to the 60 per- 

cent equipment use allowancs limitation. 
X Charges for use allowances or depreoia- 

tion must be supported by adequate property
records and physloal Inventories must be
taken at least once every two years ( a statia- 
tioal sampling basis is acceptable) to ensure
that assets exist and are usable and needed. 
When the dopreolation method is followed, 
adequate depreolation records indicating the
amount of depreciation taken baoh period
must also be maintained, 

12, Donations and contributions. 
a. oontributfons or donations rendered. 

Contributions or donations, including cash, 
property, and services, made by the organi- 
zation, regardless of the recipient, are unal- 
lowable, 

b. Donated services received; 
1) Donated or volunteer services may be

furnisbed to an organization by professional
and technical personnel, consultants, and

other skilled and unskilled labor. The value
of these services is not reimbursable either
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as a direct or indirect cost. However, the
value of donated services may be used to
meet cost sharing or matching requirements
In accordance with the Common Rule. 

2) The value of donated services utilized in

the parformanos of a direct cost activity
oball, when material in amount, be oonsid- 
ered in the determinatlon of the non - profit
organization' s indirect ooBts or rates) and, 
accordingly, shall be allocated a propor- 
tionate oharo of applioable indirsot costs
when the following exist; 

a) The aggregate value of the oervioes is
materlal; 

b) The services are supported by a signin- 
oant amount of the indireot costs incurred
by the non - profit organization; and

o) The direct cost activity is not pursued
primarily for the benefit of the Federal .Gov- 
ernment, 

3) In those fnstanoes where there 1s no
basis for determining the fair market value
of the services rendered, the rooipient and

the cognizant agency sball negotiate an ap- 
proprists allocation of indirect cost to the
services. 

4) Where donated services directly benefit
a projeot supported by an award, the Indirect
costs allcuated to the services will be consid- 
ered as a part of the total costs of the
project, iauoh indirect costs may be reim. 
burned under the award or used to meet cost
sharing or matohirig requirements, 

6) The value -of the donated services may
be used to most cost sharing or matohirig re- 
quiroments.' under conditions described in
Section 216, 23 of 2 OFR part 216 ( OMB air - 
oular A- 110). Where donated servioes are

treated as indirect costs, Indirect coat rates
Will separate the value of the donations Be
that reimbursement will not be made, 

o, Donated goods or apace. ( 1) Donated
goods; I. e., expendable personal property /sup. 
plies, and donated use of spaoe may be fur- 
nished to a non- profit organization. The
value of the goods and apses is not reimburs- 
able either as a direct or indirect coot. 

2) The value of the donations may be used
to meet coot sharing or matching share re- 
quirements under the conditions described in
2 CFR part 216 ( OMB Oiroular A -110). Where
donations are treated as indirect costs, indi- 
reot cost rates will separate the value of the
donations so that reimbursement will not be
made. 

10, Employee morale, health, and welfare
costs. 

a. The costs of employee information pub - 
lioabfons, bealth or first -aid olinios and/or
infirmaries, recreational aotivities, em- 

ployee counseling services, and any other ex. 
penseo incurred in aocordanos with the non- 
profit organization's established practice or

oustom for the improvement of working oon- 
ditions, employer - employee relations, em- 

ployes morale, and employee performanos

are allowable, 
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b. Such costa will be equitably apportioned
to all aotivitieo of the non- profit organiza- 
tion, inoome generated from any of these ao- 
tivitiss will be credited to the cost thereof
unless such income has been irrevocably set
over to employee welfare organizations, 

14, 19nterta1nment ooeta. Coats of enter- 
tainment, including amusement, diversion, 
and social activities and any costs directly
aseoofated with such oosts ( ouch as tickets
to shows or sports events, meals, lodging, 
rentals, transportation, and gratuities) are
unallowable, 

16. Equipment and other capital bXpendi- 
tureB, 

a. For purposes of this subparagraph, the

following definitions apply; 
1) " Ospital Dxpanditures" means expendi- 

tures for the acquisition cost of capital as- 
sets (equipment, buildings; land), or expendi- 
tures to make improvements to Capital as- 

sets that materially increase their value or
useful life, Acquisition oost means the oost
of the asset including the cost to put it in
place, Acquisition cost for equipment, for ex- 
ample, means the not invoice price of the
equipment, including the cost of any modi- 
Motions, attachments, accessories, or auxll- 

iary apparatus necessary to make It usable
for the purpose for which it is acquired, An- 
oillary oharges, each as taxes, duty, protoo- 
tive In trauBit insurance, freight, and instal- 
lation may be Inoluded In, or excluded from
the acquisition cost in acoordanoe with the
non - profit organization' s regular eocounting
practices, 

2) " loquipment" means an article of non - 
expendable, tangible personal property hav- 
ing a useful life of more than one year and
an ooquisition cost which equals or exceeds

the leaser of the oapitalization level estab- 
lished by the non - profit organization for fi- 
nanoial otateXaent purposes, or $6000, 

3) 1113peoi4l purpose equipment" means

equipment which Is used only for research, 
medioM, scientific, or other teohnioai aotivi- 
t1eB. Examples of speoial PMTOBB equipment
include microscopes, x -ray maohines, sur- 
gical instruments, and spectrometers, 

4) " aeneral purpose equipment" means
equipment, which Is not limited to research, 
medical, scientific or other teohniool aotivi- 
ties, Bxamples Include office equipment and
furnishings, modular offices, telephone net- 
works, information technology equipment
and systems, air conditioning equipment, re- 
production and printing equipment, and
motor vehicles, 

b. The following rules of allowability shall
apply to equipment, and other capital ex- 
penditures; 

1) Capital expenditures for general pur- 
pose equipment, buildings, and land are unal- 
lowable as direct charges, except where ap- 
proved in advanoe by the awarding agenoy. 
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2) Capital expenditures for special purpose
equipment are allowable as direct costs, pro- 
vided that items with a unit cost of S6000 or
more have the prior approval of the awarding
agency. 

3) Capital expenditures for improvements

to land, buildings, or equipment which mate- 
rially inorease their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency. 

4) when approved as a.direot oharge pursu- 
ant to paragraph 16. b.( 1), ( 2), and ( 3) above, 
capital expenditures will be charged in the
period in whiah the oxponditure is incurred, 
or as otherwise determined appropriate by
and negotiated with the awarding agency. 

6) Dquipment and other oapital expendi- 
tures are swallowable as indirect costs. How- 
ever, see paragraph IL, Daprooiation and use
allowanoe, of this appendix for rules on the
allowability of use allowances or depreola- 
tion on buildings, capital improvements, and
equipment. Also, see paragraph 93„ Rental
costs of buildings and equipment, of, this ap- 
pendix for rules on the allowability of rental
costs for land, buildings, and equipment, - 

6) The unamortized portion of any equip- 
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowancos or depreciation on the equip- 
ment, or by amortizing the amount to be
written off over a period of years negotiated

with the cognizant agency, 
16, Fines and penalties, Costs of fines and

penaltiss resulting from violations of, or
failure of the organization to oomply with
Federal, State, and local laws and regala- 
tione are unallowable except when incurred
as a result of compliance with specific provi- 

sions of an award or instruotions in writing
from the awarding agency. 

17, Fund raising and investment manage- 
ment costs. a. Costs of organised fund rais- 

ing, including financial campaigns, endow- 
ment drives, solicitation of gifts and be- 
quests, and similar expenses incurred solely
to raise capital or ,obtain contributions are
unallowable. 

b, Costs of investment counsel and staff
and similar expenses incurred solely to en- 
hanoe income from investments are unallow- 
able. 

c, Fund raising and investment activities
aha)l be allooated an appropriate share of In- 
direct costs under the conditions described
In subparagraph A. 3 of Appendix A to this
part, 

16, Gains Bud losses on depreciable assets, 
a. ( 1) Gains and losses on sale, retirement, or

other disposition of depreciable property
shall be included in the year in which they
occur as credits or oharges to cost group- 
ings) in whiob the doprreoiation applicable to

such property was included. The amount of
the gain or loss. to be included as a credit or
charge to the appropriate cost grouping($) 

2 CFR Ch. II ( 1 - 1'- 09 Edition) 

Shall be the difference between the amount
realized on the property and the

uudepreoiated basis of the property, 
2) Gains and ) oases on the disposition of

depreciable property shall not be recognized
ae a Separate credit or Oharge' und01' the fol- 
lowing conditions; 

a) The gain or lose is processed through a
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix, . 

b) The property is given in sxohauge as
part of the purchase price of a similar item
and the gain or loss is taken into account in
determining the depreciation cost basis of
the new item, 

o) A loss results from the failure to main- 
tain permissible insuranoe, except as other- 

wise provided in paragraph 22 of this appen- 
dix, 

d) Oompensation for the rise Of the prop- 
erty was provided through use allowances in
lieu of depreciation in a000rdance with para- 
graph 9 of this appendix, 

a) Gains and losses arising from mass or
extraordinary ealos, retirements, or other
dispositions shall be oonsidered on A case -by- 
oase basis. 

b, Chins or losses of any nature arising
from the Bale or exchange of property other
than the property covered in subparagraph a
Shall be excluded in computing award ousts, 

19. Goods or services for personal use. 
Costs of goods or services for personal use of, 
the organization' s employees are unallow- 
able regardless of whether the cost is re- 
ported as taxable income to the employees. 

20. Housing and personal living expenses. a. 
Costa' of housing ( e, g„ depreciation, mainte- 
nance, utilities, furnishings, rent, etc,), 

housing allowanoes and personal living ax- 
pauses for /of the organization' s officers are
unallowable ss f><•inge benefit or indirect
costs regardless of whether the cost is re- 
ported as taxable income to the employees, 
These costs are allowable as clheot costs to
sponsored award when neoeisairy for the per. 
forramoe of the sponsored award and op. 

proved by awarding agencies, 
b. The term " officers" includes current and

peat officers and employees, 

21. Idle faeiliwee . and idle oapaoity, a. Ai
used in Wile section the following terms have
the meanings set forth below: 

1) " Facilities" means land and buildinga
or any portion thereof, equip)naut individ, 
ually or oolleotively, or any other tangible
capital assot, wherever located, and whether
owned or leased by the non - profit organiza- 
tion, 

2) " Idle facilities" means completely un. 
used faoilities that are excess to the non- 
profit organization' s ourrant neods. 

3) " Idle onpaoity" means the unused oa- 
paoity of partially used facilities, It is, the
difference between; That which a facility
could aohieve under 100 peroent operating
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time on a one -shift basis lose operating
Interruptions resuiting•irom time lost for re- 
pairs, setups; unsatisfactory materials,. and
other normal delays; and the extent to which

the facility was actually used to meet de- 
mands during the a000unting period. A
multi -shift basis Should be used if It can be
shown that this amount of usage would nor- 

mally be expected for the type of facility in. 
valved. 

4) " Cost of idle facilities or idle capacity" 
means costs such as maintenance, ropair, 

housing, rent, and other related costs, oa.. 
Insurance, interest, property taxes and de- 
proofation or use allowances. 

b. The costs of idle facilities are unallow- 
able except to the extent that; 

1) They are neoessary to meet fluctuations
In workload; or

2) Although not neoesoary to meet fluo- 
tuationo in workload, they were neoesnarY
when acquired and are now idle because of
changes in program requirements, efforta to
a0biove more economical operations, reorga- 
nisation; termination, or other causes which

could not have been reasonably forenoon. 
Under the exception stated in this subpara- 
graph, oosts of idle faoilities are allowable
for a reasonable period of time, ordinarily
not to exoaed one year, depending on the Ini- 
tiative taken to use, lease, or dispose of such
facilities, 

o, The costs of Idle capacity are normal
costs of doing business and are a factor W
the normal fluctuations or usage or. indireot
cost rates from period to period. Such costa
are allowable, provided that the capacity is
reasonably anticipated to be neoedsaty or
was originally reasonable and is not subject
to reduction or elimination by use on other
Federal awards, Subletting, renting, or 6410, 
in accordance with sound business, soo- 
nomio, or security practices. Widespread idle
capacity throughout an entire faoility or
among a group of assets having oubstantielly
the same funotiou may be considered idle fa- 
oilities, 

22, Insurance and indemnification. a. Insur- 
anoe includes Insurance which the organiza- 
tion is required to carry, or which Is ap- 
proved, under the terms of the award and
any other insurance which the organisation
maintains in connection with the general
oonduot of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees ( see subpara, 
graphs B, g and 8. 1( 2) of this appendix), 

1) Costs of insurance required or approved, 

and maintained, pursuant to the award are
allowable, 

2) Costs of other insurance maintained by
the organization in connection with the gen- 
eral conduct of its operations are allowable
subject to the following limitations; 

a) Types and extent of coverage shall be in
ao0ordanos with sound business practice and
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the rates and premiums shall be reasonable
under the circumstances, 

b) Costs allowed for business interruption
or other similar insurance shall be limited to
exclude oovebage of management fees. 

o) Costs of insurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property are allowable
only to the extent that the organisation is
liablo for such loan or damage, 

d) Provisions for a reserve under a pelf -in- 
suranoe program are allowable to' the extent
that types of coverage, extent of coverage, 
rates, and premiums would have been al- 
lowed had insurance boon purchased to cover
the nuke, However, provision for known or
reasonably estimated self- Insured liabilities, 
which do not become payable for more than
one year after the provision is made, shall
not exceed the present valae 'of the liability. 

e) Costs of insurance on the lives of.trust- 
son, officers, or other employees holding po- 
sitions of similar responsibilities are allow- 
able only to the extent that the dnsuranoe
represents additional compensation ( see sub- 

paragraph 8. g(d) of this appendix). The cost
of such Insurance when the organisation is
Identified as the banefioiary io unallowable, 

M insurance against defeats. Costs of in- 
surance with respeot to any costs incurred to
correct defeats in the organization' s mate- 

rials or workmanship are unallowable, 

g) Medical liability ( malpraotice) insur- 
anoe, Medical liability insurance is an a))ow- 
able oust of Federal research programs only
to the extent that the Federal research pro- 
grains involve human subjects or training of
participants In research teohniques, Medical

liability insurance costa shall be treated as a
direct cost and shall be assigned to indi- 
vidual projects based on the manner In which
the insurer alloostes the risk to the popu- 
lation covered by the insuranoe. . 

8) Aotual losses which could have been

covered by permissible insurance ( through
the purchase of Insurance or a self - insurance
program) are unallowable unless expressly

provided for in the award, except: 
a) Costs incurred because of losses not

covered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable. 

b) Minor losses not covered by Insuranoe, 
such as spoilage, breakage, and disappoar- 

ance of supplies, whloh occur in the ordinary
course of operations, are allowable. 

b. Indemnifioation includes securing the
organization against liabilities to third per- 
sons and any other lose or damage, not oom- 
pensated by inouranoe or otherwise, The Fed - 
era) Government is obligated to Indemnify

Me organization only to the extent expressly
provided in the award. 

23, luterest, a. Costa incurred for interest
on borrowed capital, temporary use of en- 
dowment funds, or the use of the non - profit

163

ATTACHMENT .................. 

PAGE .... i.8.... OF ...... ; e . PAGES



P1, 280, App. B' 

organization' s own fluids, however rep- 
resented, are unallowable. However, interest
on debt incurred after September 29, 1996 to
acquire or replace capital assets ( including
renovations, alterations, equipment, land, 
and oapitm) assets acquired through capital
eaaes); acquired after September 29, 1996 and

used in support of Federal awards is allow- 
able, provided that: 

1) For facilities aogmisitfons ( eaoluding
renovations and alterations) costing over $10
million where the Federal Government's re- 
imbursoment is expected to equal or exceed
40 percent of.an asset' s cost, the non - profit
Organization prepares, prior to the aoquisi- 
tion or replacement of the capital asset(s), a
justifioation that demonstrates the need for
the facility in the conduct of federally -spon- 
sored activities. Upon request, the needs jus- 
tification must be provided to the Federal
agency with' oost oognizanes authority as a
prerequisite to the continued allow 'bility of
interest on debt and depreoiation ralated to
the facility, The needs justification for the
acquisition of a facility should include, at a
minimum, the following; 

a) A statement of purpose and justifloa- 
tion for facility acquisition or replacement. 

b) A statement as to why ourrent faoili- 
ties arg not adequate. 

c) A statement of pleulxad future use of

the facility. 
d) A description of, the financing agree- 

ment to be arranged for the facility. 
e) A summary of the building contract

with estimated cost information and state- 
ment of source and use of funds, 

f) A schedule of planned occupancy datos, 
2) For facilities costing over S60D, 000, the

non - profit, organization prepares, prior to the
acquisition or replacement of the 140ility, a
lease /purobase analysis in accordance with
the provisions of § §216, 00 through. 216,97 of 2
OFR 216 ( OMB Circular A- -110), which shows
that a financed purchase or oapital lease is
less costly to the grganization than other
leasing alternatives, on a not present value
basis. Dfggount rates used should be equal to
the non - profit organization' s anticipated In- 
terest rates and should be no higher than the
fair market rate available to the nonprofit

organization from an unrelated ( " arm' s

longtb") third - party. The lease/purohesa
snalysle shall include a comparison of the
net present value of the projected total coat
comparisons of both alternatives over the po- 
r1od the asset is expected to be used by the
non - profit organization. The cost compari- 
sons msoclated with purchasing the facility
sum) include the estimated purchase price, 
auttotpated operating and maintenance costs
including property taxes, if applloablo) not

included in the debt financing, less any osti- 
mated asset salvage value at the end of the
period defined above. The cost comparison
for a capital lease shall' include the eati- 
mated total lease payments, any estimated

2 CPR Ch. II ( 1 - 1- 09 Edition) 

bargain purchase option, operating and
maintenance costs, and taxes not Included in
the oapital leasing arrangement, less any as- 
timated credits due under the lease at the
end of the period defined above. Projected
operating lease costs shall be based on the
anticipated cost of leasing comparable faoill- 
ties at fair market rates under rental agree- 
ments that would be renewed or reestab- 
lished over the period defined above, and any
expected maintenance costs and allowable

property taxes to be borne by the non - profit
organization directly or as part of the lease
arrangement. 

S) The actual interest coat o)almed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non - profit organization from an unre- 
lated ( "arm' s longth") third party. 

4) Investment earnings, including interest
income, on bond or loan principal, pending
payment of the construction or acquisition
costs, are used to offset allowable interest
cost, Arbitrage earnings reportable to the In- 
ternal Revenue Service are not required to
be offset against allowable interest costs. 

6) Reimbursements are limited to the
least costly alternative based on . the total . 
cost analysis required under subparagraph

23. b. of this appendix. For example, if an op- 
erating lease is determined to be less costly
than purohasfng through debt financing, 
then reimbursement is limited to the
amount determined if leasing had been used: 
in all owes, where a le'ase/purollme analysis
Is performed, Federal reimbursement shall
be based upon the least expensive alter- 
native, 

6) Non - profit organizations are also sub - 

jeot to the following conditions: 
a) Interest on debt incurred to finanoe or

refinance assets acquired before or reac- 
quired after September 20, 1905, is not allow- 
able. 

b) Interest attributable to fully depre- 
elated assets is unallowable. 

c) For debt arrangements over $1 million, 

unless the non- profit organization makes an

initial equity contribution to the asset pnr- 
chase of 26 percent or more, non - profit orga- 
nizations shall reduce claims for interest ex- 
pense by an amount equal to imputed inter - 
eat earnings on excess cash flow, which is to
be o4)oulated as follows, Annually, non -prof- 
it organizations shell prepare a cumulative
from the inception of the projeot) report of

monthly omh flows that includes inflows and
outflows, regardless of tho funding source. 
Inflows consist of depreciation expense, am- 
ortlsatiou of capitalized construction inter- 
est, and annual Interest expense. For cash
flow calculations, the annual inflow figures
shall be divided by the number of months in
the year ( usually 12) ghat the building in in
service for monthly amounts. Outflows con - 
si0t of initial equity contributions; debt
principal payments ( loss the pro rata share
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attributable to the unallowable costs of
land) and interest payments, Where cumu- 
lative inflows exceed oumulative outflows, 
Interest shall be calculated on the excess
inflows for that period and be treated as a re= 
duotion to allowable interest expense. The
rate of Interest to be used to compute earn - 
inga on excess oaeh flows shall be the three
month Treasury Hill closing rate se of the
last business day of that month, 

d) substantial relocation of federally. 
sponsored activities from a facility finanosd
by indebtedness, the cost of which was fund- 
ed in whole or part through Pederal reim- 
bursamente, to another facility prior to the
expiration of a period of 20 years requires no- 
ties to the Pederal ooguirant agency. The ex- 
tent of the relocation, the amount of the
Pederal participation In the financing, and
the deproolatiou and interest charged to date
may require negotiation and/or downward
adjustments of replacement space obarged to
lraderal programs in the inture. 

e) The allowable costs to acquire facilities
and equipment are limited to a fair market
value available to the non - profit organiza- 
tion from an unrelated ( " arm's length ") 

third party. 
b. For non - profit organizations subject to
full coverage" under the Met Accounting

Standards ( OAS) as defined at 40 OPR
9903. 201, the interest allowability provisions
of subparagraph ' a do not apply. Instead, 
these organizations' sponsored agreements

are subjeot to OAS 414 ( 40 OPR 9903. 4I4), cost
of money Rb an element of the cost of facili- 
ties oapital, and OAS 417 ( 40 CPR 9903. 417), 
cost of money as an element of the cost of
oapital assets under construction, 

o. The following definitions are to be used
for purposes of this paragraph: 

1) Re- aoquired assets means assets held by
the non - profit organization prior to Sep- 
tember 99, 1996 that have again come to be
held by the organization, whether through
repurchase or refinancing. It does not in- 
olude assets acggired to replace older assets, 

2) Initial equity contribution means the
amount or value of contributions made by
non - profit organizations for the acquisition
of the asset or prior to occupancy of faoili- 
ties. 

9) Asset costs means the oapitalizable
costs of an asset, including oonstruotion
costs, acquisition coats, and other such costa

capitalized in accordance with GAAF. 
24, Labor relations costs. Oosts incurred In

maintaining satisfactory relations between
the organization and Its employees, inolud- 
Ing oosts or labor management committees, 
employee publications, and other related ac- 

tivities are allowable. 
25, Lobbying, a. Notwithstandipg other

provisions of this appendix, costs. associated

with the following activities are unallow- 
able: 
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1) Attempts to influence the outoomes of
any Pederal, state, or local election, ref- 
erendum, initiative, or similar procedure, 
through in kind or cash oontributions, en- 

dorsements, publicity, or similar activity; 
2) notablishing, administering, oontrib- 

uting to, or paying the expenses of a polit- 
ical party, campaign, po1316al action oom- 
mitteo; or other organization established for
the purpose of Influencing the outcomes of
oleotions;. 

3) Any attempt to influence; The Introduc- 
tion of Pederal or state legislation; or the
snaotment or modification of anY pending

Pederal or stato.legialation through oommu- 
niostion with any member or employee of
the Oongress or state legislature ( including
efforts to Influence state or local offioials to
engage in similar lobbying aotivity), or with
apy Government official or employee In son - 
neotion with a decision to sign or veto en- 
rolled legislation; 

4) Any attempt to Influence: The introduc- 
tion of Federal or state legislation; or the
enactment or modification of any pending
Pederal or state legislation by preparing, 
distributing or using publicity or propa- 
ganda, pr by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonstration, 
march, rally, fundraising drive, lobbying
campaign or letter writing or telephone oam- 
paign; or

6) Legislative liaison activities, including
attendance at legislative sessions or oom- 

mittee hearings, gathering information re- 
garding legislation, and analyzing the effect
U legislation,• when much activities are car - 
rled on in support of or in knowing prepara- 
tion for an effort to engage in unallowable
lobbying. 

b. The following activities are oxocpted
from the coverage of subparagraph 26. a of
this appendix: 

1) Providing a teohnioal and factual pres- 
entation of information on a topic directly
related to the performance of a grant, son - 
tract or other agreement through bearing
testimony, statements or letters to the Con
gress or a state legislature, or subdivision, 
member, or cognizant staff member thereof, 
in response to a documented roquest ( inolud- 

ing a Oongressionai Reoord notice requesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re- 
eipient' member, legislative body or subdivi- 
sion, or a oognisaut staff member thereof; 
provided such information is readily obtain- 
able and can be readily put in deliverable
form; and further provided that costs under
this section for travel, lodging or meals are
unallowable unless Incurred to offer testi- 
mony at a regularly scheduled Oongressfonal
hearing pursuant to a written request for
such presentation made by the Chairman. or
Ranking Minority Member of the Oommittoo
or Suboommittee conducting such hearing, 

166

ATTACHMrNT .. " ....... 

PACE . ' a -.. OP . g... PAGES



P1. 230, App. B

2) Any lobbying made unallowable by sub- 
paragraph 26. a,(9) of this appendix to influ- 
ence State legislation in order to directly re- 
duce the cost, or to avoid materlai impair- 
ment of the organization' s authority to per- 
form the grant, contract, or, other agree- 
ment. 

8) Any activity specifically authorised by
statute to be undertaken with funds from
the grant, oontroot, or other agreement, 

o, ( 1) When an organisation seeks reim- 
burasment for indirect costs, total lobbying
ousts shall be separately Identified in the in= 
direot cost rate proposal, and thereafter
treated as outer unallowable activity costs
in acoordanoe with the procedures of sub- 
paragraph B.8 of Appendix A to this part. 

2) Organizations shall submit, as part of
the annual indheot best rate proposal, a oer- 
tifioation that the requirements and stand- 
ards of this paragraph have been complied
with. 

8) Organizations shall maintain adequate

records to demonstrate that the determina- 
tion of costs as being allowable or unallow- 
able pursuant to paragraph 26 complies with
the requirements of this Appendix: 

4) Time logs, calendars, or similar records
shall not be required to be oreated for pur- 
poses of complying with this paragraph dur
Ing any partioular calendar month when, the
employee engages in lobbying ( as. defined in
subparagraphs Me and b, of this appendix) 
26 paroout or less of the employee' s oom- 
pensated hours of employment during that
calendar month, and within the preceding
five -year porlod, the organization has not
materially miostated allowable or unallow- 

able costa of any nature, including legisla- 
tive lobbying costs, When the conditions de -, 
scribed in this subparagraph are met, organi- 
zations ars.not required to establish records
to support the allowabflity of claimed coats
In addition to records already required or
maintained, Also, when the conditions de- 
soribed in this subparagraph are met, the ab- 
sonoo of time logs, calendars, or similar , 
records will not serve as a basis for dis- 
allowing ooste . by contesting estimates of
lobbying time spent by employees during a
calendar month. 

6) Agencies sha11 estaphob procedures for
resolving in advanos, In consultation - with
OMB, any significant questions or disagree
meats oonoerning the interpretation o1' ap- 
phoation of paragrapb 26. Any each advance
resolution shall be binding in any subsequent
settlements, audits or Investigations with
respect to that grant or contract for pur- 
poses ofJuterpretation of this Appsndix; pro- 
vided, however, Mist this shall not be con- 
strued to prevent a contractor or grantee

from contesting the lawfulneop of suoh a de- 
termination. 

d, liixooutivo. lobbying costs. Oosts incurred
In attempting to improperly influenos either
directly or Indirectly, an employee or officer

2 CFR Ch, Ii ( 1 - 1- 09 Edltlon) 

of the Executive Branoh of the Federal Gov- 
ernment to give ooneideration or to act re- 
garding a sponsored agreement or a regu- 

latory matter are unallowable. Improper fu- 
finance means any influence that Induoes or
tends to induce a Federal employee or officer
to give oonsideratfoir or to act regarding a
federally- sponsored agreement or regulatory
matter on any basis other than the merlts of
the matter, 

20, Losses on other sponsored agreements

or oontraots, Any excess of costs over in- 
come on any award is unallowable as a oust
of any other award. This inoludes, but Is not
limited to, the organization' s contributed
portion by reason of cost sharing agreements
or any under- recovarles through negotiation
of lump sums for, or ceilings on, indirect
coats, 

27. Maintenance and repair costs. Costs in- 
ourred for necessary maintenance, repair, or
upkeep of buildings and equipment ( inolud- 
1ng Federal property unless otherwise pro- 
vided for) which neither add to the perma- 
nent value of the property nor appreciably
prolong its intended life, but keep it In an ef- 
fiolent operating condition, are allowable. 
Goats inourred for improvements which add
to the permanent value of the buldings and

equipment or approofably prolong their in- 
tended life sball be treated as capital ex- 
penditures ( see paragraph 16 of this appen- 
dix), 

28. Materials and supplies costs, a, Ousts
incurred for materials, supplies, and fab- 

rioated parts necessary to carry out a Fed- 
eral award are allowable, 

b. Purohased materials' and supplies shall
be charged at their aotual prices, net of ap- 
plioable credits. Withdrawals from general

Acres or atookrooms should be obarged at

their actual net cost under any recognized
motbod of pricing inventory withdrawals, 
oonsistantly applied, Incoming transpor- 
tation charges are a proper part of materialb
end supplies ocats, 

o. Only materials and supplies actually
used for the performance of a Vadei,'al award

may be obarged as direct costs. 
d. Where federally - donated or furnished

materials are used in performing the Federal
award, anoh materials will be used without
olrarge, 

20. Meetings and oonferenoes. Corte of
meetings and conferences, the primary pur- 
pose of which is the dissemination of tech- 
nical information, are allowable, This in- 
cludes costs of meals, transportation, rental
of faoilitfen, speaker's' fees, and other items
incidental to such meetings or oonforenoes. 
But see paragraphs 14„ iButertainment costs, 
and 88„ Pasbioipaut support costs of this ap- 
pendix, 

80. MeniVerships, subscriptions, and profes- 

sional activity costs, a. Costs of the non- 
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profit organization' s membership in busi- 
ness, technical, and professional organiza- 
tions are allowable, 

b, Costs of the non - profit organization' s
subscriptions to business, -professional, and
technical periodicals are allowable, 

o. Costs of membership in any oivio or
community organization are allowable with
prior approval. by Federal oognisant agency. 

d, Costs of membership in any country club
or social or dining club or organization are
unallowable, 

81. Organization costs, Plxpenditures, such
as incorporation fees, brokers' fees, fees to
promotera, organizers or management ean- 

sultante, attorneys, accountants, or invest- 
ment counselors, whether or not employees

of the organization, it oonneotlon with as- 
tabliahment or reorganization of an organi- 
sation, are anallowable except with prior ap- 
proval of the awarding agency. 

82, Page oharges in professional journals, 
Page charges for professional journal publi- 
cations are allowable as a necessary part of
research costs, where: 

a. The research papers report work snp- 
ported by the Federal Government; and

b. The charges are levied impartially on 4,11
reeearoh papers published by the journal, 
Whether or not by federally - sponsored au- 
there, 

38, Participant support costs, Participant
support costs are' direot costs for items such
as stipends or subsistence allowances, travel
allowances, and registration fees paid to or
on behalf of partiolpants or trainees (but not
employees) in connection with meetings, 
conferences, symposia, or training projects, 
These costs are allowablo with the prior ap- 
proval of the awarding agency, 

84. Patent coats, a. The following costs re- 

lating to patent and oopyright matters are
allowable: oast of preparing disclosures, re- 
ports, and other documents required by the
Federal award and of searohing the art to
the extent necessary to make such dioolo- 
sures; cost of preparing documents and any
other patent costs in connection with the fil- 

ing and prosecution of a United States pat - 
ant application where title or royalty -free li- 
oense is required by the Federal Government
to be conveyed to the Federal Govarnment; 
and general counseling services relating to
patent and copyright matters, such ae advice

on patent and copyright lawn, regulations, 
clauses, and employee agreements ( but see
paragraphs V., Professional services costs, 
and 44„ Royalties and other costs for use of
patents and copyrights, of this appendix). 

b. The following costs related to patent
and copyright matter are unallowable: 

1) Cost of preparing disclosures, reports, 
and other documents and of searohing the
art to the extent necessary to .make disolo- 
sures not required by the award, 

2) Costs • in connection with filing and
prosecuting any foreign patent application, 
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or any United States. patent application, 
where the Federal award does not require

conveying title or a royalty -free license to
the Federal Government ( but see paragraph
U., Royalties and other costs fo' use of pat- 
ents and copyrights, of this appendix), 

96, Plant and, homeland security costs, 
Neoessary and reasonable expenses incurred
for routine and homeland security to protect
facilities, personnel, and work products are
allowable, Such costs include, but are not
limited to, wages and uniforms of personnel
engaged In aeourlty activities; equipment; 
barriera; oontraotual security sorvloes; con - 
sultants; oto. Capital expenditures for home- 
land and plant security purposes are subjeot
to paragraph 18„ lDgaipmout and other cap- 
ital expenditures, of this appendix, . 

80. Pre - agreement oosts, Pre -award costs
are those incurred prior to the effective date
of the award directly pursuant to the nego- 
tiation and In anticipation of the award
where each costs are necessary to comply
with the proposed delivery schedule or period
of performance, Such costs are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
the awarding agency, 

97, Professional services costs, a. Costs of
professional and oonsultant services ren- 

dered by persons who are members of a par - 
tioular profession or possess a special skill, 
and who are not officers or employees of the

non - profit organization, are allowable, sub - 
jeot to subparagraphs b and o when reason- 
able in relation to the services randerad and
when not contingent upon recovery of the
costs from the Federal Government, In addi- 
tion, legal and related services are limited
under paragraph 10 of this appendix. 

b, in dotormining the allowability of costs
In a partioular ones, no single factor or any
special combination of factors is necessarily
determinative, However, the following fac- 
tors ars relevant: 

1) The nature and scope of the service ren- 
dered in relation to, the service required, 

2) The necessity of contracting for the
service, considering the non - profit organiza- 
tion' s capability in the particular area. 

8) The past pattern of snob costs, partiou- 

larly in the years prior to Federal awards, 
4) The impact of Federal awards on the

non - profit organization' s business 04., what
new problems have ariesn). 

6) Whether the proportion of Federal work
to the non - profit organization' s total busi- 
ness is such as to influenoe the non - profit or- 

ganization in favor of incurring the cost, 
particularly where the services rendered are
not of a continuing nature and have little re- 
lationabip to work under Federal grants and
contracts, 

8) Whether the service can be performed
more economically by direct employment
rather than oontracting. 
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7) The qualifications, of the Individual or
conoom rendering the service and the ous- 
tomary fees charged, espeoially on non -p' ed- 
era) awards. 

8) Adequaoy of the contractual agreement
for the service ( e. p., description of the serv- 
foe, estimate of time required, rate of com- 
pensation, and terminatio» provisions). 

o, In Addition to the factors In subpara- 
graph B7.b of this appendix, retainer fees to
be allowable must he supported by evidence
of bona fide servioeB available or rendered

BB, Publication and printing costs, a. Publi- 
cation costs include the costs of printing (in- 
oluding the prooesses of composition, plate - 
making, press work, binding, and the ' end
products produced by such processes), dis- 
tribution, promotion, mailing, and general

handling, Publication costs also include page
charges in professional ptlblioations. 

b, if these costs are not Identifiable with a
Particular cost objective, they should be al- 
located as indirect costa to all benefiting no- 
tivitles of the non - profit organization. 

o. Page charges for professional journal
publications are allowable as a necessary
parb of research costs where: 

1) The researoh papers report work sup- 
ported by the Federal Government: and

2) The charges are levied impartially on
all research papers publiabed by the journal, 
whethor or not by federally - sponsored au- 
thors. 

98. Rearrangement and alteration ousts. 

Ousts inourred for ordinary or normal rear- 
rangement and 'alteration of facilities are al- 
lowable. Special arrangement and alteration
oosts Inourrod specifically for the project are
allowable with the prior approval of the
awarding agency. 

40. Reconversion costs. Ousts incurred in
the restoration or rehabilitation of the non- 
profit organization' s facilities to approxi- 

mately the same 000dition existing imme- 
diately prior to commencement of Federal
awards, less ousts related to normal wear
and tear, are allowable. 

41, Recruiting costs, a, Subject to oubpara- 
graphs dl. b, o, and d of this appendix, and
provided that the size of the staff recruited

and maintained Is in keeping with workload
requirements, ousts of " help wanted" adver- 
tising, operating ousts of an employment of- 
floe necessary to secure skid maintain an
adequate staff, costs of operating an aptitude

and educational testing program, travel
costs of employees While engaged in reoruit- 
ing personnel, travel costs of applicants for
Interviews for prospective employment, and
relocation costs incurred incident to recruit- 

ment of new employees, are allowable to the
extent that such costs are incurred pursuant
to a• well - managed recruitment program. 
Whore the organization uses employment
agencies, costs that Are not in exceBB of
standard commeroial fates for such servioes
are allowable. 

2 CPR Ch. II ( 1 - 1 - 09 Ed111on) 

b, Di publications, costs of help wanted ad- 
vertising that includes color, includes advoi- 
tising material for other than recruitment
purposos, or is excessive in size ( taking into
oonsideration recruitment purposes for
Which intended and •normal organizational
practioes in this respect), are unallowable, 

o. Costs of help wanted advertising, special
emoluments, fringe benefits, and salary 0- 
lowanoes inonrrad to attract professional
personnel from other organizations that do
not most the test of reasonableness or do not
conform with the established praotioss of the
organization, are un0owable; 

d. Where relocation costs incurred incident
to recruitment of a now employee have been
allowed either as an allocable direct or lndi- 
reot cost, and the newly hired employee re- 
signs for reasons within his control within

twelve months after being hired, the orgaui- 
zation will be required to refund or credit
such relocation coots to the Federal Govern- 
Mont. 

42, Relocation ousts, a. Relocation Costs
are costs incident to 'the permanent change
of duty assignment ( for, an indefinite period
or for a stated period of not less than 12
months) of' an existing employes or upon re, 
oruitment of 'a new employee, Relocation
costs are allowable, subject to the limitation
described in subparagrs6phs 421, o, and d of
this appendix, provided that: 

1) The move is for the benefit of the em- 
ployer. 

2) Reimbursement to the employee is in
accordance with an established written pol- 

Joy consistently followed by the srpployer. 
8) The reimbursement does not Bxoeed the

employee' s actual ( or reasonably estimated) 
expenses, 

b. Allowable relocation costs for Current

employees are limited to the following: 
1) The costa of transportation of the em- 

ployee, members of hie immediate family
and his household, and personal effects to
the now location. 

2) The costs of finding a now home, such
as advance trips by employees and spouses to
Innate living quarters and temporary lodging
during tite transition period, kip to maximum
period of 80 days, including advance trip
Woo, 

8) Olosing ousts, such as brokerage, logal, 
and appraisal fees, incident to the diapoBI- 
tion of the employee' s former home. These
ousts, together With those described in sub- 
paragraph 42.b.( 4) of this appendix, are lim- 
ited to B percent of the sales price of the em- 
ployee' s former home, 

4) The continuing Costs of onmerohip of
the vaoaut former home after the Battlement
or lease date of the employee' s now perma- 
nent home, such as maintenance of buildings

and grounds ( exclusive of fixing up expenses), 
utilities, taxea, and property•insurauoe. 

5) Other necessary and reasonable ex- 
penses normally Incident to relooation, such
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as the coats of canceling an unexpired lease, 
disconnecting and rainatalling household ap- 
pliances, and purohaeing Insurance against
lose of or damages to persona) property. The
cost of oanceling an unexpired lease is lim- 
Itod to three times the monthly rental, 

o. Allowable relocation costs for new om- 
ployeea are limited to those described In sub- 
paragraph 42. b( 1) and ( 2) of this appendix, 
Whet relocation coats incurred Incident to
the recruitment of new employees have been
allowed either as a direct or indirect cost
and the employee resigns for reasons within
his control within 18 monbhe after hire, the
organization sball refund or credit the Pad- 
Oral Government for its share of the coot. 
However, the coot* of travel to an overseas
location shall be considered travel costs in
aocordanoe with paragraph 60 and not reloca- 
tion costs for the purpose of this paragraph
If dependents are not permitted .at the looe- 
tion for any reason and the costs do not in- 
olude costs of transporting household goods, 

d. The following costs related to relocation' 
are unallowable: 

1) Pees and other costs associated with ao- 

quiring a new home. 
2) A lose on the sale of a former home, 
8) Continuing mortgage prinaipal and in- 

West payments on a home being sold. 
4) Income taxes paid' by an employee re- 

lated to reimbursed relocation costs. 

43. Rental coats of buildings and equip- 
meat. a. Subject to the limitations described

in subparagraphs 43,b. through d, of this ap- 
pendix, rental oosts are allowable to the ex- 
tont that the rates a e reasonable in light of
such factors 0,e; Rental costs of comparable
property, if any; market conditions in the
area; alternatives available; and, the type, 

life expectancy, condition, and value of the
property leased, Rental arrangements should
be reviewed psrfodioally to determine if air - 
oumstance9 have ohauged and other options
are available. 

b. Rental costs under " sale and lease back" 
arrangements are allowable only up to the
amount that would be allowed bad the non. 

profit organization continued to own the

property. This amount would include ex- 
penses such as depreciation or use allowance, 
maintenanoe, taxes, and insurance, 

o. Rental coats under " lees- than -arms- 

length" leases are allowable only up to the
amount ( as explained in subparagraph 48. b. 
of this appendix) that would be allowed bad

title to the property vested in the non - profit
organization. For this purpose, a ) osa -than- 
arms- length lease is one under which one
party to the lease agreement is able to con- 
trol or substantially influence the actions of
the other. Such, leases include, but are not
limited to those between divisions of a non- 
profit organisation; non - profit organisations

under common control through common offi- 
cers,- directors, or members; and a non- profit
organization and a director, trustee, officer, 

N1. 230, App. B

or kay omp)oyea of the non - profit organiza- 
tion or his immediate family, either directly
or through corporations, trusts, or similar
arrangements In whioh they bold a control- 
ling Interest, Per example, a non - profit orga- 
nizatlon may establish a separate corpora- 
tion for the sole purpose of owning property
and leasing It back, to the non - profit organl- 
zatipn, 

d. Rental costs under leases which are re- 
quired to be treated as capital leases ,under
GAAP are allowable only up to the amount
as explained in subparagraph b) that would

be allowed had the non - profit organization
purchased the property on the date the lease
agreement was executed, The provisions of

Financial Accounting Standards Board
Statement 18, Accounting for Leases, shall
be used to determine whether a lease is a, 
capital 100,88. Interest costs related to cap- 
ital leases are allowable to the extent they
meet the criteria in paragraph 23 of this ap- 
pendix, Unallowable oosto include amounts
paid for profit, management fees, and taxes
that would not have been incurred had the
non - profit organization purobased the faoil- 
ity. 

44, Royalties and other costs for use of pat- 
ents and oopyrights, a, Royalties on a patent

or copyright or amortization of the cost of

acquiring by purchase a copyright, patent, or
rights thereto, necessary for the proper per - 
formanoo of the award are allowable unless. 

1) The Federal Government has a license

or the right to free use of the patent or copy- 
right, 

2) The patent or copyright has been adju- 
dioated to be invalid, or has been administra- 

tively determined to boinvalid, 
8) The patent or copyright Is considered to

be uneutoroeable. 
4) The patent or copyright is expired. 

b. Special care should be exercised in do- 
termining reasonableness where bhe royal- 
ties may have arrived at as a result of less - 
than- arm' s- Iength bargaining, e. p, 1

1) Royalties paid to persons, including
corporations, affiliated with the non - profit
organization, 

2) Royalties paid to unaffiliated parties, 

Including corporations, under an agreement
entered into in oontemplation that a Federal
award would be made. 

8) Royalties paid under an agreement en- 

tored into after an award is made to a non- 
profit organization, 

a. In any case involving a patent or copy- 
right formerly owned by the non - profit orga- 
nisation, the amount of royalty allowed
should not exceed the cost which would have
been allowed bad the non - profit organization
retained title thereto, 

46. Selling and marketing. Costs of selling
and marketing any products or servloos. of
the non - profit organisation axe unallowable
unless allowed under paragraph i. of this ap- 

pendix as allowable public relations cost. 
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However,, these costs are allowable as direct
costs, with prior approval by awarding agen- 
cies, when they are nooessary for the per, 
formanoe ofFederal programs, 

46. dpeofolized service . facilities, a, The
costs of services provided by highly complex
or speoialized facilities operated by the non- 
profit organization, snob as computers, wind
tunnels, and reactors are allowable, provided
the charges for the servioes.mest the oondi- 
Mons of either paragraph 46 b. or o. of flits
appendix and, in addition, take into account
any items of income or Federal ffnauoing
that qualify as appiioablo' credits under Sub- 
paragraph AA of Appendix A to this part, 

b. The costs of such services, when mats - 
rial, must be charged directly to applioable

Wards based on actual usage of the ser'vioes
oh the basis of a schedule of rates or estab- 
lieired methodology that -does not disarimi- 
note against federally supported activities of
the nonprofit organization, including usage
by the non - profit organization for internal
purpoSes, and is designed to recover only the
aggregate costs of the services, The costs of
each service sha11 consist normally of both
Its direct costs and its allowable share of all
Indirect Costs, Rates Shall be adjusted at
least biennially, and shall take into oomtd- 
oration overlunder applied costs of the pre- 
vious period(s). 

o. Where the costs incurred for a service
are not material, they may be allocated as
Indirect costs, 

d. Tinder some extraordinary oir; 

oumstances, where it is in the best interest
of the Federal Government and the. institu- 
tion to satablieh alternative costing arrange- 
ments, suoh arrangements may be worked
out with the cognizant Federal agency. 

47. Taxes, a. In general, taxes which the or- 
ganization is required to pay and which are
paid or accrued in accordance with GAAP, 
and payments made to local governments in
lieu of taxes which axe commensurate with
the local government Services received are
allowable, except for taxes from wbiok ex- 
emptions are available to the organization
directly or which are available to the Omani - 
zation based on an exomption afforded the
Federal Government and in the latter case
when the awarding agency makes available
the necessary exemption certificates, speoial
assessments on land which represent capital, 
Improvements, and Federal income taxes, 

b. Any refund of taxes, and any payment to
th,e organization of interest thereon, whiob
were allowed as award costs, will be credited
either as a cost reduction or cash refund, as

appropriate, to the Federal Government. 
40. Termination posts applicable to spon- 

sored agreements, Termination of awards

generally gives rise to the inourrenoe of
costs, or the need for Special treatment of
costs, wbiob would not have arlson had the
Federal award not been terminated. Oost

principles covering these Stems are set forth

2 CFR Ch. II ( 1 -- 1- 09 Edition) 

below, They are to be used in conjunction
with the other provisions of this appendix in
termination aituatione, 

a. The cost of items reasonably usable on
the non - profit organization' s other work
Shall not be allowable unless the non - profit
organization submits evidence that it would
not retain'. suck items at cost without Sus- 

taining a loss. U deciding whether such
Items are reasonably usable on other work of
the non- profit organization, the awarding
agency should consider the non-profit orga- 
nization' e plans and orders for current and
scheduled aotivlty, contemporaneous pur- 
chases of common Items by the non - profit
organizatiou sba11 be regarded as evidence

that Such items are reasonably usable on the
non - profit organisation's other work. Any
aooeptanoe of common items as allooable' to

the terminated portion of the Feder%) award
Shall be limited.to the extent that the quan- 
tities of suoh items on hand, in transit, and
on brder are in excess of the reasonable
quantitative requiremonts of other work. 

b. If in a particular case, despite all rear
sonable efforts by the non - profit organiza 
Lion, certain costs cannot be discontinued

immediately after the effective date of ter- 
mination, Snob costs are generally allowable
within the limitations Set forth in t)rts ap- 
pendix, except that any snob costs con- 
tinuing after termination due to the neg- 
ligapt or willful failure of the nonprofit or- 
ganization to discontinue such costs shall be
unallowable. 

o. Lose of useful value of special toolfug, 
machinery, and is generally allowable if. 

1) Such special tooling, speoial machinery, 
or equipment is not reasonably capable of
use in the other work of the non- profit orga- 
nization, 

2) The interest of the Federal Government
Is protected by transfer of title or by other
means deemed appropriate by the awarding
agenoy, and

3) The loss of useful value for any one ter- 
minated Federal award is limited to that
portion of the acquisition cost which bears
the Same ratio to the 'total acquisition cost
as the terminated portion of the Federal
award bears to the entire terminated It
award and other Federal awards for which

the speoial tooling, Special machinery, or
equipment was acquired. 

A Rental costs under unexpired leases are
generally allowable where clearly shown to
have been reasonably nooessary for the per - 
formanoe of the terminated Federal award
less the residual value of such leases, if: 

1) The amount of such rental claimed does
not exceed the reasonable use value or *the
property leased for the period of the Federal
award and such further period as may be rea- 
sonable, and

2) The non - profit organization makes all
reasonable efforts to terminate, assign, set- 
tle, or otherwise reduoe the cost of Such
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ease, There also may be Inoluded the oast of
alterations of suoh ) sawed property, provided
suoh alterations were neoeasary for the per - 
formanoe of the Pederal award, and of rea- 
sonable restoratlon required by the provi- 
sions of the lease, 

e. settlement expenses inoluding the fol- 
lowing are generally allowable: 

1) Accounting, legal, clerical, and similar
oosba reasonably neoessary for: 

a) The preparation and presentation to

the awarding agenoy of settlement olaime
and supporting data with roopoot to the ter - 
minated portion of the Federal award, unless
the termination is for default (see 4216. 61 of
2 CFR part 216 ( OM Ciroulsr A- 110)); and

b) The termination and settlement of snb- 
awards, 

2) Reasonable costs for the storage, trans- 
portation, proteotion, and dispoa) tion of
property provided by the Federal Govern- 
ment or aoquired or produced for the Is oderal
award, exoept when grantees or contraotora

are reimbursed for disposals at a predeter- 
mined amount in a000rdanoe with 5216. 32
through 216. 37 of 2 CPR part 216 ( OMB Cir. 
Mar A -110). 

3) Iudirsot 000ts related to salaries and
wages inourrod as settlement expenses In
subpsragraphe 98. e.( 1) and ( 2) of this " pen - 

dix, Normally, such indireot oosts shall be
limited to fringe benefita, ocoupauoy coot, 
and immediate supervision, , 

f. Claims under sub awards, inoluding the
allocable portion of claims whioh are oom- 

mon to the Federal award, and to other work
of the non- profit organisation are generally
allowable. 

An appropriate Share of the non - profit or- 
ganization' s indireot expense may be allo- 
oated to the amount of settlements with aub- 
oontraotora and/or aubgrantess, provided

that the amount allocated is otherwise con- 
sistent with the baste guidelines contained
in Appendix A. The Indiroot expense so allo- 
oated shall exclude the awe and similar

costs olatmod directly or indireotly as settle- 
ment expenses, 

40. Training costs, $. Costs of preparation
and maintenanoe of a program of inetruotion

Inoluding but not limited to on-the-Job, 
classroom, and apprentioeship training, de- 
signed to increase the vocational effeotive- 

ness of employees, inoluding training mate
riale, textbooks, salaries or wages of trainees
exoluding overtime compensation which

might arise therefrom), and (f) salaries of the
direotor of training and staff when the train - 
Ing program Is oonduoted by the organiza- 
tion; or ( ii) tuition and fees when the train- 
ing is In an Institution not operated by the
organisation, are allowable. 

b. Costs of part -time education, at an un- 
dergraduate or post - graduate oollege level, 
inoluding that provided at the orgnmization' s
own faollibles, are allowable only when the
course or degree pursued is relative to the

Pt. 230, App: B

field in which the employee is now working
or may reasonably be expeoted to work, and
al's limited-to: 

1) Training materials. 
2) Textbooks, 
8) Fsea charges by the educational inotitu- 

tion, 

4) Tuition charged by the educational in- 
stitution or, in lieu of tuition, instruotors' 
salaries and the related share of indireot
ooste of the eduoational Institution to the
extent that the bum thereof is not In excess
of the tuition which would have been paid to
the parbioipating eduoational institution. 

6) Salaries and related costs of inetrnOtOra
who are employees of the organization. 

6) Straight -time oompensation of eaoh
employee for time spent attending olassea
during working hours not in oxoess of 166
hours per year and only to the extent that
oiroumstanoes do not permit the operation of
olasses or attendance at classes after regular

working hours; otherwise, suoh oompenen- 
tion is unallowable, 

o. Costs of tuition, fees, training materials, 
and textbooks ( but not subsistence, aalavy, 
or any other emoluments) In conneotion
with lull -time eduoation, inoludlng that pro- 
vided of the organization's own taoltities, at
a post - graduate ( but not undergraduate) ool- 
lege level, are allowable only when the
course or degree pursued is related to the

field in whioh the employee is now working
or may reasonably be expeoted to work, and
only where the 000ts reosive the prior ap- 
proval of the awarding agenoy,, Snob coats
are limited to the costs attributable to a
total period not to exoeed one sohool year for
each employee so trained. In unusual oases

the period may be extended, 
d. Costs of attendance of up to 16 weeks per

employee per year at Speoialized programs

spsoifioally designed to enhanoe the effeo- 
tiveness of exeoutivee or managers or to pre- 
pare employees for suoh positions axe allow- 
able. Such costa inolude enrollment fees, 
training materials, textbooks and related
charges, employees' salaries, subsistenoe, 

and travel, Costa allowablh under this para- 
graph do not inolude those for courses that
are part of a degree- oriented curriculum, 

whioh are allowable only to the extent set
forth in subparagrapbs b and o. 

e, Maintenanoe expense, and normal depro- 
oiation or fair rental, on facilities owned or

leased by the organization for training pur- 
poses axe allowable to,the extent set forth in
paragraphs 11, 27, and 60 of this appendix, 

f. Contributions or donations to edu- 

cational or training institutions, inoluding
the donation offaoilities or other properties, 
and soholarship's or fellowships, are unallow- 
able. 

g. Training and eduoation coats in exoess
of those otherwise allowable under aubpa4a- 
graphs 40, b and o of this appendix May be al- 
lowed with prior approval of the awarding
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agency. To be considered for approval, the
organisation most demonstrate that such
coats are consistently incurred pursuant to
an established training and education pro- 
gram, and that the course or degree pursued
Is relative to the field in which the employee
Is now working or may reasonably be ex- 
peoted to work. 

68, Trapsportation coats, TranepOrtatioo
costs include neeight, express, cartage, and
postage charges relating either to goods pur- 
chased, in prooess, or delivered. These costs
are allowable, When such coats can readily
be identified with the items involved, they
may be directly charged as transportation
coats or added to the cost of such items (see
paragraph 28 of this appendix), Where identi- 
fioation with the materiale received cannot

readily be made, transportation costs may be
charged to the appropriate indirect cost he- 
counts if the organization follows a con. 
sistont, equitable prooedw'ein this respect; 

61. Travel costs. 
a. General, Travel coats are the expenses

for transportation, lodging, subaiotence, and
related items inourred by employees who are
in travel status on official business of the
non-profit organization, Suoh costs may be
charged on an actual cost basis, on a per
diem or mileage basis in lieu of actual costs
ineUrred, or on a combination of the two, 
provided the method used is applied to an en- 

tire trip and not to selected days of the trip, 
and results in charges consistent with those
normally allowed 4n like oiroumetanoes in
the, non- profit organization' s non- fedsrally- 
sponsored activities, 

b. Lodging and nubsistenos, Costs incurred
by employees and officers for travel, inolud- 
ing coats of lodging, other, subsistenoe, and
incidental expenses, aball be considered rea- 
sonable and allowable only to the extent
each costs do not expeed charges normally
allowed by the non - profit orgauizatton' in its
regular operatlons as the result of the non- 
profit organization' s written travel policy, 
In the absence of an acceptable, written non- 
profit organization policy regarding travel
costs, the rates and amounts' established
under subchapter I of Chapter 67, Title 6, 
United States Code ( " Travel and Subsistence
Expenses; Mileage Allowances "), or by the
Administrator of General Servloet, or by the
President ( or his or her designee) parauant
to any provisions of such subohapter shall
apply to travel under Federal awards ( 48 CFR
31. 28E- 46( a)). 

o. Commercial air travel, ( 1) Airfare coats

In excess of the oustmnary standard oommer- 
ofo,l airfare ( coach or equivalent), Federal
Government oontraoti hirfare ( where nutbor-' 

zed and aVh1101e), m' th6 lowest acmmeroia] 
discount airfare are unallowable except when
snob accommodations would: require oiroui- 

tous routing; require travel during unreason- 
able hours; exoessively prolong travel; result
in additional costs that' would offset the

2 CFR Ch. II ( 1 - 1- 09 Edition) 

transportation savings; or offer aocommoda- 
tious not reasonably adequate for the trav- 
eler' s medical needs. The non - profit organi- 
zation must Justify and document these con- 
dition on a ease -by -oase basis in order for
the use of first-class airfare to be allowable
Jo such oases, 

2) Unless a pattern of avoidance is de- 
teoted, the Federal Government will gon- 

orally not question a non - profit organiza- 
tion' s determinationa that customary stand- 
ard airfare or other discount airfare is un- 
available for specific trips if the nonprofit
organization can demonstrate either of the

following; that such airfare was not avail- 
able ' in the specific case; or that it is the
nonprofit organization' s overall practice to
maize routine use of such airfare, 

d, Air travel by other than oommerefal
oarrier. Costs of travel by nonprofit organi- 
sation- owned, - leased, or - chartered aircraft

Include the cost of lease, obarter, operation

including personnel costs), maintenance, de- 
prcoiation, insurance, and, other related
costs. The portion of such posts that exceeds
the cost of allowable commercial air travel, 

As provided for in subparagraph) c., Is unal- 
lowable, 

e, Foreign travel, Direct charges for for- 
eign travel coats are allowable only when the
travol has received prior approval of the
awarding agency. Babb separate foreign trip
must receive such approval. For purposes of
this provision, " foreign travel" includes any
travel outside Canada, Mexico, the United

States, and any United States territories and
poassssions; However, the term " foreign

travel" for anon-profit organization located
in a foreign country means travel outside
that country. 

62. Trustees, Travel and subsietenoe coats
of trustees ( or directors) are allowable. The
costs are subject to restrictions regarding

lodging, aubaistenoe and air travel costs pro- 
vided in paragraph 61 of this appendix. 

A.PPILNDIX C TO PART 2390 — NON- PROVIT
ORGAMATIOWS NOT SU33JEOT TO
THIS PART

1. Advance Technology Institute ( ATI), 

Charleston, south Carolina
2. Aerospace Corporation, I61 Segundo, Cali- 

fornia

8, American Institutes of Researob ( AIR), 
Washington DO

4, Argonne National Laboratory, Chicago, Il- 
linois

6. Atomic Casualty Commission, Wash- 
ington, Do

8, . Battelle Memorial Institute, 

Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton, 
Now Tor).( 

6, Charles Stark Draper Laboratory, Inoor- 
porated, Cambridge, Ma9eaehusatts
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P. ONA Corporation ( ONAC), Alexandria, Vir- 
ginia

10, IOnvironmental Institute of Michigan, 
Ann Arbor, Michigan

11, Georgia Institute of Teohnolon /Goorgla
Tech Applied Research ( Jorporation/Geor- 
gia Tooh Renearoh Institute, Atlanta, 
Georgia

12. Hanford Environmental Health Founda- 
tion, Richland, Washington

10, IIT Research Institute, Chicago. Illinois
14. Institute of Gas Technology, Chioago, II- 

linoie
10, Institute for Defense Analysis, Alexan- 

dria, Virginia
U, LMI, McLean, Virginia
17, Mitre Corporation, Bedford, Maesaohu- 

eette

10, Mitretek Systems, Inc., Palls Ohuroh, 
Virginia

19. Nations,) Radiological Astronomy Observ- 
atnry, Breen Bank, West Virginia

20. National Renewable Energy Laboratory, 
Golden, Colorado

21. Oak Ridge Associated Universities, Oak
Ridge, Tennessee

Pt. 230, App. C

22. Rand Oorporation, Santa Monica, Oalf- 
fornis. 

23. Research Triangle Institute, Research
Triangle Park, North Oarolina

24. Riverside Research Institute, New York, 
New York

26, South Oarolina Research Authority
SORA), Charleston, South Oarolina

26, Southern Renearoh Institute, Bir- 

mingham, Alabama
27. Southwest Renearoh Instftute, San Anto- 

nio, Texas
23, SRI International, Menlo Park, Oalifornia
20, Syracuse Research Oorporation, Syra- 

ouse, New York
80, Universities Research Assoolation, Incor. 

porated ( National Acceleration Lab), Ar- 
gonne, Illinois

31. Urban Institute, Washington DO
82. Non - profit ineuranoe companies, such as

Blue Orem and Blue Shield Organisations
8. Other non-profit organizations as nego- 
tiated with awarding agenoles

PARTS 231 --299 [ RESERVED] 
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7Aeviged to' show changes published in the Federal Aegdstere
of Dune 27, 2003 and June 25, 2007

Audits of States, Local Governments, and Non4Vrofi,t organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Audits of States, Local Governments, and Non- Profit Organizations

1. Purpose, This Circular is issued pursuant to the Single Audit Act of
1984, P. L. 98 - 502, and the Single Audit Act Amendments of 1996, P. D. 104 -156. 

It sets forth standards for obtaining consistency and uniformity among' Federal
agencies for the audit of States, local governments, and non - profit

organizations expending Federal awards. 

2. - Authority. Circular A - 133 is issued under the authority of sections
503, 1111, and 7501 et seg, of title 31, United States Code, and Executive

orders 8248 and 11541, 

3. Rescission. arid Supersession. This circular rescinds Circular A- 128, 

Audits of State and Local ' Governments, " issued April 12, 1985, and supersedes

the prior circular A --133, " Audits of Institutions of Higher Education and

other Non- Profit Institutions," issued April 22, 1996, For effective dates, 

see paragraph 10. 

4, Rolic Except as provided herein, the standards set forth in this

Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall
govern. 

Federal agencies shall apply the provisions of the sections of ' this
Circular to non- Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are

subxecipients expending Federal awards received from a pass - through entity ( a

recipient or another 'subrecipient). 

This Circular does not apply to non -U. S. based entities expending
Federal. awards received either directly as a recipient or indirectly as a
subrecipient. 

51 Definitions. The definitions of key terms used in this Circular are
contained in §,.,_.105 in the Attachment to this Circular. 

6. Required Action. The specific requirements and responsibilities of
Federal agencies and non- Federal entities axe set forth in the Attachment to
this Circular. Federal agencies

making awards to non- Federal entities, either directly or indirectly, shall

adopt the language in the Circular in codified regulations as provided in
Section, 10 ( below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget ( 014B). 

7. OMs Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient

implementation. 

8. Information Contact. Further information concerning Circular A -133 may
be obtained by contacting. the Financial. Standards and Reporting Branch, Office

of Federal Financial Management, Office of Management. and Budget, • Washington, 

DC 20503, telephone ( 202) 395 - 3993. 
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9. Review Date, This lcircuiar will have a policy review three years from
the date of issuance. 

10. Effective Dates. The standards set forth in $_. 400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to. audits of fiscal years' beginning after June
30, 1996, except as otherwise specified in §— . 400( a). 

The standards set forth in this Circular that Federal agencies shall
apply to non - Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with, the exception that 5_.. 305( b) of the

Attachment applies to audits of fiscal. years beginning after June 30, 1998. 

The requirements of Circular A - 128, although the Circular is rescinded, and

the 1990 version of Circular A - 133 remain in effect for audits of fiscal years
beginning on or before June 30, 1996. 

The revisions published in the Federal Register June 27, 2003, are

effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003. 

Augustine T, Smythe

Acting Director

The revisions published in the Federal Register June 26, 2007, are

effective for fiscal years ending' on or after December 15, 2006. 

Attachment

Rob Portman

Director
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PART -- AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON - PROFIT

ORGANIZATIONS, 

Subpart A--- General
sec. 

100 Purpose. 

105 Definitions. 

Subpart B-- Audits

200 Audit requirements. 

205 Basis for determining Federal awards expended. 
210 Subrecipient and vendor determinations. 
215 Relation to other audit requirements. 

220 Frequency of audits. 
225 Sanctions. 

23D Audit costs. 

235 Program- specific audits. 

Subpart C-- Auditees

300 Auditee responsibilities. 

T .
305 Auditor selection. 

310 Financial statements. 
315 Audit findings follow -up. 
320 Report submission. 

Subpart D-- Federal Agencies and Pass- Thro4gh Entities
100 Responsibilities. 

T.
405 Management decision. 

Subpart E-- Auditors
500 Scope .of audit. 

5.05 Audit reporting. 
510 Audit findings. 
515 Audit working papers. 
520 Major program determination. 
525 Criteria for Federal program risk. 
530 Criteria for a low -risk auditee. 

Appendix A to Part._ - Data Collection Form ( Form SF - SAC), 

Appendix B to Part _, - Circular A -133 Compliance Supplement, 

0
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subpart A- General
0 -: 100 Purpose. 

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit- of non - Federal entities expending Federal, 
awards. 

0„_.. 105 Definitione. 

Auditee means any non - Federal entity that expends Federal awards which
must be audited under this part, 

Auditor means an auditor, that is a public accountant or a Federal, 
State or local government audit organization, which meets the general

standards specified in generally accepted government auditing standards
GALAS), The term auditor does not include internal auditors of non - profit

organizations, 

Audit finding means deficiencies which the auditor is required by
0_. 510( a) to report in the schedule of findings and questioned costs, 

CFDA number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance ( CFDA). 

Cluster of programs means a grouping of closely related programs that - 
share common compliance requirements. The types of clusters of programs are

research and development ( R &D), student financial aid ( SPA), and other

clusters. " Other clusters" are as defined by the Office of Management and
Budget ( OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an " other cluster," a

State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent

with 0_. 400( 4)( 1) and 5_. 400( d)( 2), respectively, A. cluster of programs

shall be considered as one program for determining major programs, as, 

described in 0.520, and, with the exception of R &D as described in
0,_.. 200( c)„ whether a program - specific audit may be elected. 

Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in

Compliance supplement refers to the Circular A- 133 Compliance
Supplement, included as Appendix B to Circular A - 133, or such documents as

OMB or its designee may issue to replace it. This document is available from

the Government Printing Office, Superintendent of Documents, Washington, DC

20902 - 9325. 

Corrective action means action taken by the auditee that: 

1) Corrects identified deficiencies; 

2) Produces recommended improvements; or

3) Demonstrates' that audit findings are either invalid or do not
warrant auditee action. 

Federal agency has the same meaning as the term a e c in Section 551( 1) 

of title 5, United States Code. 

Federal award means Federal financial assistance and Federal cost - 
reimbursement contracts that non - Federal entities receive directly from
Federal awarding agencies or indirectly from, pass- through entities. It does

4
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not. a.nclude procurement Contracts, under grants or contracts, used to buy
goods pr services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities ( GOCOs) are excluded from the
requirements of this part, 

Federal awarding agency means the Federal agency that provides an award
directly to the recipient. 

Rederal financial assistance means assistance that non - Federal entities
receive or administer in the form of grants, loans, loan guarantees, property

including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, direct appropriations, and other

assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §_.•. 205( h) and 5`. 205( 1) 

Federal program means: 

1) All Federal awards to a non - Federal entity assigned a single
number in the CFDA. 

2) When no CFDA number is assigned, all Federal awards, from the same
agency made for the same Purpose should be combined and considered one
program. 

3) Notwithstanding paragraphs ( 1) and ( 2) of this definition, a
cluster of programs. The types of clusters of programs are: 

W Research and development ( F.4D); 

ii) Student financial aid ( SFA) I and

iii) "Other clusters," as described in the definition of cluster
of programs in this section. 

GALAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits. 

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants ( AICPA). 

Indian tribe means any Indian tribe, 'band, nation, or other organized

group or community, including any Alaskan Native village or regional or
village corporation ( as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians. 

Internal control means a process, effected by an entity' s management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories: 

1) Effectiveness and efficiency of operations;- 

2) Reliability of financial reporting; and

3) Compliance with applicable laws and regulations. 

Internal control pertaining to the compliance requirements for Federal
programs ( Internal control over Federal programs) means a process-- effected by

5
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an entity ',s: management and other personnel -- designed., to provide reasonable
assurance regarding the achievement of the following objectives for Federal
programs: 

1) Transactions are properly recorded and accounted for to: 

i) Permit the preparation of reliable financial statements and
Federal reports; 

ii) Maintain accountability over assets; and

iii) Demonstrate compliance with laws, regulations, and other

compliance requirements; 

2) Transactions are executed in compliance with: 

i) haws, regulations, and the provisions of contracts or grant

agreements that could have a direct and material effect on a Federal program; 
and

ii) Any other laws and regulations that are identified in the
compliance supplement; and

3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition. 

Loan means a Federal loan or loan guarantee received or administered by
a non--Federal' entity. 

Local government means any unit of local government within a State, 
including a county, borough, municipality, city, town, township, parish, local

public authority, special district, school district, intrastate district, 
council of governments, and any other instrumentality of local government. 

Maior program means a Federal program determined by the auditor to be a
major program in accordance with §,_,. 520 or a program identified as a major

program by a Federal agency or pass - through entity in accordance with

M , agement decision means the evaluation by the Federal awarding agency
or pass - through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary. 

Non - Federal entity means a State, local government, or non - profit

organization. 

Non - profit organization means: 

1) any corporation; trust,' association, cooperative, or other

organization that: 

i) Is operated primarily for scientific, educational, service, 

charitable, or similar purposes in the public interest; 

ii) Is not organized primarily for profit; and

iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

2) The term non - profit organization includes non - profit institutions
of higher education and hospitals,, 

0
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OMB means the. Executive Office of the President, Office of Management
and Budget. 

Oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. When there is no direct funding, the Federal

agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described
in §._. 400 (b) . 

Effective July 28, 2003, the following is added to this definition: 
A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding- and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment." 

Pass through entity means• a non - Federal entity that provides a Federal
award to a subrecipient to carfy out a Federal program. 

Program- specific audit means an audit of one Federal program as provided

for in §. 200( 0) and . 235. 

Questioned cost means a cost that is questioned by the auditor because
of an audit finding: 

1) Which resulted from a violation or possible violation of a

provision of a law, regulation, contract, grant, cooperative agreement, or

other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;" 

2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or

3) Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the circumstances. 

Recipient means a non - Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program. 

Research and development ( R &D) means all reseaxch activities, both basic

and applied, and all development activities that are performed by a non - 
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term

research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other . 

research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge

and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and processes. 

Single audit means an audit which includes both the entity' s financial
statements and the Federal awards as described in S . 500. 

State means any State of the United States, the District of Columbia, 

the Commonwealth of Puoxto Rico, the Virgin Islands, Guam, American Samoa, the

Commonwealth of the Northern Mariana islands, and the Trust Territory of the
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Pacific islands, any instrumentality thereof, any multi state, regional, or

interstate entity which has governmental function's, and any Indian tribe as
defined in this section. 

Student Financial Aid ( SFA) includes those programs of general student

assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, ( 20 U. S. C. 1070 et sea.)• which is administered by' the
U. S. Department of Education, and similar programs provided by other Federal
agencies, it does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or

research. 

Subrecipient means a non - Federal entity that expends Federal awards
received from a pass- through entity to carry out a Federal program,. but does

not. include an individual that is a beneficiary of such a progr4m. R

subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient
and a vendox is provided in §,_.. 210. 

Types of compliance requirements refers to the types of compliance

requirements listed in the compliance supplement. Examples include: 

activities allowed or unallowed; allowable costs /cost principles; cash

management; eligibility; matching, level of effort., earmarking; and, 

reporting. 

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program. 

These goods or services may be for an organization' s own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in §! . 210. 

Subpart E -- Audits

6 . 200 Audit requirements. 

a) Audit required. Non - Federal entities that expend $ 300, 000

500, 000 for. flscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program - specific audit conducted for
that year in accordance with the provisions of this part. Guidance on

determining Federal awards expended is provided in §. 205. 

b) Single audit. Non - Federal entities that expend $ 300, 000 .($ 500, 000

fox fiscal years ending after December 31, 2003) or more in a year in Federal

awards shall have a single audit conducted in accordance with §____.500 except

when they elect to have a program - specific audit conducted in accordance with
paragraph ( a) of this section. 

c) Program- specific audit election. When an auditee expends Federal

awards under only one Federal program ( excluding R &D) and the. Federal
program' s laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program - 
specific audit conducted in accordance with § . 235. A program - specific

audit may not be elected for R &D unless all of the Federal awards expended
were received from the same Federal agency, ox the same Federal agency and the
same pass - through entity, and that Federal agency, or pass- through entity in
the case of a subrecipient, approves in advance a program - specific audit. 

d) ' Exemption when Federal awards expended are less than $ 300, 000

500, 000 for fiscal years ending after December 31, 2003): Non- Federal
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entities that expend less -than $ 300, 000 ($ 500, 000 for fiscal ,years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in _. 215( a), but records

must be available for review or audit by appropriate officials of the Federal
agency, pass - through entity, and General Accounting Office ( GAO) . 

e) Federally Funded Research and Development Centers ( FFRDC) . 

Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this part. 

1x____.205 Basis for determining Federal awards expended. 

a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related to the award
occurs. Generally, the activity pertains to events that require the non - 
Federal entity to comply with laws, regulations, and tke provisions of

contracts' or grant agreements, such as; expenditure /expense transactions

associated with grants, cost - reimbursement contracts, cooperative agreements, 

and direct appropriations; the disbursement of fends passed through to
subxecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the

receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non - Federal entity to
an interest subsidy; and, the period when insurance is in force. 

b) Loan and loan guarantees - (loans), Since the Federal Government is

at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs, 

except as noted in paragraphs ( c) and ( d) of this sectign: 

1) Value of new loans made or received during the fiscal year; 
plus 0. 

2) Balance of loans from previous years for which the Federal

Government imposes continuing compliance requirements; plus

3) Any interest subsidy, cash, or administrative cost allowance

received. 

c) Loan and loan auarantg_es ( loans) at institutions of higher

education. When loans are made to students. of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as. Federal
awards expended because the lender accounts for 'the prior balances. 

d) Prior loan and loan guarantees ( loans). Loans, the proceeds of

which were received and expended in prior - years, are not considered Federal

awards expended under this part when the laws, regulations, and the provisions

of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans. 

e) Endowment funds. The cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended
in each- year in which the funds are still restricted. 

f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part
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of an. award to car.fy out a Federal program shall be included in determining
Federal awards' expended and subject to audit under this part, 

g) Valuina non- cash _a5sistange, Federal non -cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus

property, shall be valued at fair market value at the time of receipt or the

assessed value provided by the Federal agency. 

h) Medicare. Medicare payments to a non- Federal entity for providing
patient care services to Medicare eligible individuals are not considered

Federal awards expended under this part. 

i) Medicaid, Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to

be treated as Federal awards expended because reimbursement is on a cost- 
reimbursement basis. 

j) Certain loans provided by the National Credit Union
Administration. For purposes of this part, loans made from the National

Credit Union share Insurance Fund and the Central. Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended, 

6T.210 Subxecipient and vendor determinations. 

a) General. An auditee may be a recipient, a subrecipient, and a

vendor. Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services

provided as a vendor would not be considered Federal awards. The guidance in

paragraphs ( b) and ( c) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services. 

b) Federal award. Characteristics indicative of a Federal award

received by a subrecipient are when the organization:. 

1) Determines who is eligible to receive what Federal financial

assistance; . 

2) Has its performance measured against whether the objectives

of the Federal program are met; 

3) Has responsibility for programmatic decision making; 

4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass - through entity. 

c) Payment for goods and services. Characteristics indicative of a

payment for goods and services received by a vendor' are when the organization: 

1) Provides the goods and services within normal business- 
operations i
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purchasers; 

2) Provides similar goods or services. to many different

3) operates in a. competitive environment; 

4) Provides goods or services that are ancillary to the
operation of the Federal program; and

5) Is not subject to compliance requirements of the Federal
program. 

d) Use of iudament in making determination. There may be. unusual
circumstances or exceptions to the listed characteristics., in making the. 
determination of whether a subrecipient or vendor relationship exists, the

substance, of the relationship is more important than the form of the
agreement. It is not expected that all of the characteristics will be present

and judgment should be used in determining whether an entity is a subrecipient
or vendor. 

e) For - profit subrecipient., since this part does not apply' to for - 
profit subrecipients, the pass - through entity as responsible for establishing
requirements, as necessary, to ensure compliance by for - profit subrecipients. 
The contract with the for - profit subrecipient should describe, applicable
compliance requirements and the for- profit subrecipient' s compliance

responsibility, Methods to ensure compliance for, Federal awards made to for- 

profit subrecipients may include pre -award audits, monitoring during the
contract; and post -award audits. 

f) Compliance - ,responsibility for vendors, In most cases, the

auditee' s compliance responsibility for vendors is only to ensure that. the
procurement, receipt, and payment for goods and services comply with laws, 
regulations, and the provisions of contracts or grant agreements. Program

compliance requirements normally do not, pass through to vendors. however, the

auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor' s records must be reviewer to determine program compliance. Also, 

when these vendor transactions relate to a major program, the scope of the

audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements. 

215 Relation to other audit requirements. 

a) Audit under this -part in lieu of other audits. An audit made in

accordance with this part shall be in' lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal

agency' s needs, it shall rely upon and use such audits. The provisions of

this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits ( e. g., 
financial .audits, performance audits, evaluations, inspections, or reviews) 

nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional, audits shall be planned and performed in
such a way as to build upon work performed by other auditors. 

b) Federal agency to pay for additional audits. A Federal : agency
that conducts or contracts for additional audits shall, consistent with other

applicable laws and regulations, arrange for funding the full cost of such
additional audits. 
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c) Readest for a proarain to be audited as a major proaram. A Federal

agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at

least 180 days prior to the end of the fiscal year to be audited. The

auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be

audited as a major program using the risk -based audit approach described in
9 . 520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major

program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program, A pass- through entity may use the provisions of
this paragraph for a subrecipient, 

0 ®. 220 rrequenoy of audits. 

Except for the provisions for biennial audits provided in. paragraphs ( a) 

and ( b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. 

a) A State, or local government that is required by constitution or
statute, in effect on January 1,. 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part

biennially. This requirement must still be in effect for the biennial period
under audit. 

b) Any non - profit organiaation' that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is

permitted to undergo its audits pursuant to this part biennially. 

225 Sanctions. 

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases ,of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass- through

entities shall take appropriate action using sanctions such as: 

a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily; 

b) Withholding or disallowing overhead costs; 

c) Suspending Federal awards until the' audit is conducted; or

d) Terminating the Federal award. 

230 Audit costs. 

a) Allowable costs. Unless prohibited by law, the cost of audits

made in accordance with the provisions of this part are allowable charges to

Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation ( FAR) ( 48

CPR parts 30 and 31), or other applicable cost principles or regulations. 
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b) • Unallowable costs. A noh - Federal entity shall not ' charge the
following to a Federal award: 

1) The cost of any audit under the single Audit Act Amendments
of 1996 ( 31 U. S. C. 7501 et sea.) not conducted in accordance with this part. 

2) The cost of auditing a non - Federal entity which has Federal
awards expended of less than 0300, 000 ($ 500, 000 fox` fiscal years ending after
December 31, 2003) per year and is thereby exempted under § . 200( d) from

having an audit conducted under this part. However, this does not prohibit a

pass- through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with $ . 900( d)( 3), 

provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed -upon procedures engagements
conducted in accordance with either the AZCPA' s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass - 
through entity and, address only one or more of the following types of
compliance requirements: . activities allowed or unallowed; allowable

costs /cost principles; eligibility; matching, level of effort, earmarking; 
and, reporting. 

9 .235 Program- specific audits. 

a) Program - specific audit Guide available. in many cases, a program - 

specific audit guide will be available to provide specific guidance to the

auditor with respect to internal control, compliance requirements, suggested

audit procedures, and audit reporting requirements. The auditor should

contact the Office of inspector General of the Federal agency to determine
whether such a guide is available. When a current program - specific audit
guide is available, the auditor shall follow GAGAS and the guide- when

performing i program - specific audit. 

b) Program= specific audit guide not available. ( 1) When a program - 

specific audit guide is not available, the auditee and auditor shall have

basically the same responsibilities for the Federal program as they would have
for' an audit of a major program in a single audit. 

2) The auditee shall prepare the financial statement( s) for the

Federal program that includes, at a minimum,, a schedule of expenditures of

Federal awards for the program and notes that describe the significant

accounting policies used in preparing the schedule, a summary schedule of

prior audit findings consistent with the requirements of ST:315( b), and a

corrective action plan consistent with the requirements of  _. 315( c).' 

3). The auditor shall: 

i) Perform an audit of the financial statements) for the

Federal program in accordance with GAGAS; 

ii) Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
requirements of 9. 500( e) for a major program; 

iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or ' grant

agreements that could have a direct and matetial effect on the Federal program
consistent with the requirements of 0. 500( d) for a major program; and
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iv) Follow up on prior audit findings, perform procedures

to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee; and report, as a current year audit finding, when the

auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the
requirements of 0_, 500( e)., 

4) The auditor' s report( s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor' s report( s) shall state that the audit

was conducted in accordance with this part and include the following: 

1) An opinion ( or disclaimer of opinion) as to whether

the financial statement( s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies; 

ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests; 

iii) A report on compliance which includes an opinion ( or

disclaimer of opinion) as to whether the auditee complied with laws, 
regulations, and the provisions of contracts or grant agreements which could

have a direct and material effect on the Federal program; and

iv) A schedule of findings and questioned costs for the

Federal program that includes a summary of the auditor' s results relative to
the Federal program in a format consistent with §_. 505( d)( 1) and findings

and questioned costs consistent with the requirements of 9. 505( d)( 3). 

c) Report submission for program- specific audits. 
1) The audit shall be completed and the reporting- required by paragraph
a) ( 2) or ( e)( 3) of this section submitted within the earlier of 30 days after

receipt of the auditor' s report (a), or nine months after the end of the audit

period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program - 
specific audit guide. ( However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor' s
report( s), or 13 months after the end of the audit period, unless a different

period is specified in• a program - specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public
inspection. 

2) When a program - specific audit guide is available, the

auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with . 320( b), as applicable to a

program - specific audit, and the reporting required by the program - specific
audit guide to be retained as an archival copy. Also, the auditee shall

submit to the Federal awarding agency or pass- through entity the reporting
required by the program- speoific audit guide. 

3) When a program - specific audit guide is not available, the

reporting package for a program - specific audit shall consist of the financial
statement( s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph ( b)( 2) of

this section, and the auditor' s report( s) described in paragraph ( b)( 9) of

this section. The data collection form prepared in accordance with
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320( b), as applicable to a program - specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of

findings and questioned costs disclosed audit findings ox the summary schedule
of prior audit findings reported the status of any audit findings, the auditee

shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass- through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass -- through entity, when a subrecipient is not required to submit a

reporting package to the pass - through entity, the subrecipient shall provide
written notification to the pass - through entity, consistent with the

requirements of §__. 320( e)( 2). A subrecipient may submit a copy of the
reporting package, to the pass - through entity to comply with this notification
requirement. 

d) other sections of this part may anoly. Program- specific audits

are subject to § . 100 through § . 215( b),'__ , 220 through . 2301
9 . 300 through 0 ^. 305, 9_. 315, 0 .320( f) through §_. 320( j), & . 400

through 6 . 405, 510 through § ^. 515, and other referenced provisions

of this part unless contrary to the provisions of this section, a program - 

specific audit guide, or program laws and regulations. 

Subpart C-- Auditess

300 Auditee responsibilities. 

The auditee shall: 

a) Identify, in its accounts, all Federal awards received and

expended and the Federal programs under which they were received. Federal

program and award identification shall include, as applicable, the CFDA title

and number, award number and year, name of the Federal agency, and name of the

pass - through entity. 

b) Maintain internal control over Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its
Federal programs. 

c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs. 

d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with -6 ' . 310. 

e) Ensure that the audits required by this part are properly
performed and submitted when, due. When extensions to the report submission

due date required by k_. 320( a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass = through entity providing Federal awards of the extension. 

f) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with 9 . 315( b) and §, 315 (c) , respectively. 

305 Auditor selection. 
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a) Auditor procurement. In procuring audit services, auditees shall

follow the procurement standards prescribed by the Grants Management Common
Rule ( hereinafter referred to as the " A - 102 Common Rule ") published March 11, 

1988 and amended April 19, 1995 ( insert appropriate CFR citation), Circular

A - 1101 " Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non - Profit
Organizations," or the ' FAR ( 48 CFR part 42), as applicable ( OM)3 Circulars are

available from the Office of Administration, Publications Office, room 2200, 

New Executive office, Building, Washington, DC 20503). Whenever possible, 

auditees shall make positive efforts to utilize small businesses, minority - 
owned firms, and women' s business enterprises, in procuring audit services as
stated in the A -102 Common Rule, OMB Circular A - 110, or the FAR ( 48 CFR part
42), as applicable. in requesting proposals for audit services, the

objectives and scope of the audit should be made Clear. Factors to be

considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results

of external quality control reviews, and price. 

b) Restriction on auditor preparing indirect cost proposals, An

auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $ 1

million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998. 

c) Use of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part. 

31.0 Financial statements. 

a) Financial statements. The auditee shall prepare financial
statements that reflect its financial position, results of operations or

changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part. 
However, organization -wide financial. statements may also include departments, 
agencies, and other organizational units that have separate audits in
accordance with 9_. 500( x) and prepare separate financial statements. 

b) Schedule of expenditures of Federal awards. The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee' s* financial statements. While not required, the

auditee may choose to provide information requested by- Federal awarding
agencies and pass- through entities to make the schedule easier to use. For

example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a

minimum, the schedule shall: 

1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal

Programs within a cluster of programs. For R &D, total Federal awards expended

shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes

of health is a major subdivision in the Department of health and Human
services. 
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Z) For Federal awards received as a subrecipient, the name of

the pass - through entity and identifying number assigned by the pass - through
entity shall be included, 

3) Provide total Federal awards expended for each individual
Federal program and the CFDA number or other identifying number when the CFDA
information is not available, 

4) include note's that describe the significant accounting
policies used in preparing the schedule, 

5) To the extent practical, pass - through entities should

identify in the schedule the total amount provided to subrecipients from each
Federal program. 

6) Include, in either the schedule or a note to the schedule, 
the value of the Federal awards expended in the form of non -cash assistance, 
the amount of insurance in effect during the year, and loans or loan

guarantees outstanding at year end. While not required, it is preferable to
present this information in the schedule, 

5_. 315 Audit findings follow -up. 

a) General. • The auditee is responsible for follow -up and corrective
action on all audit findings. As part of this responsibility, the auditee

shall prepare a summary schedule of prior audit findings, The auditee shall

also prepare a corrective action plan for current year audit findings. The

summary schedule of prior audit findings and the corrective action plan shall
Include the reference numbers the auditor assigns to audit findings under
0,.. 510 ( a) . Since the summary schedule may , include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occurred. 

b) Summary schedule of nrior audit findings, The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit' s schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit Is' summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph ( b) ( 1) of this

section, or no longer valid or not warranting further action in accordance
with paragraph ( b)( 4) of this section, 

1) When audit findings were fully corrected., the summary
schedule need only list the audit findings and state that corrective action' 
was taken. 

2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken. 

3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency' s or pass - through entity' s management decision, the summary
schedule shall provide an explanation, 

4) When the. auditee Believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred: 

i) Two years have passed since the audit report in which
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the finding occurred was submitted to the Federal clearinghouse; 

ii) The Federal agency or pass - through entity is not
currently following up with the auditee on the audit finding; .and

iii) A management decision was not issued. 

o) Corrective action plan, At the completion of the audit, the

auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor' s reports. The corrective action plan

shall provide the name( s) of the contact person( s) responsible for corrective

action, the corrective action planned, and the anticipated completion date, 
if the auditee does not agree With the audit findings or believes corrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons. 

320 • Iteport submission. 

a) General. The audit shall be completed and the data collection
form described in paragraph ( b) of this section and reporting package. 
described in paragraph ( o) of this section shall be submitted within the

earlier of 30 days after receipt of the auditor' s report( s), or nine months

after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, ( However, for fiscal

years beginning on or before dune 30, 1998, the audit shall be completed and

the data collection form and reporting package shall be submitted within the
earlier of 30'. days after receipt of the auditors report( s), or 13 months

after the end of the audit, period.) Unless restricted by law or regulation, 
the auditee shall make copies available for public inspection. 

b) Data Collection. ( 1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the

results of the audit. The form shall be approved by OMs, available from the

Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. , A senior level representative of the
auditee ( e. g., State controller, director of finance, chief executive officer, 

or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the- auditee complied with the requirements of this
part, the form was prepared in accordance with this part ( and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete. 

2) The data collection form shall include the following data
elements: 

i) The type of report the auditor issued on the financial statements of
the auditee Ui e., unqualified opinion, qualified opinion, adverse

opinion, or disclaimer of opinion). 

ii) Where applicable, a statement that significant deficiencies in internal

control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses. 

iii) A statement -as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee. 

iv) Where applicable, a statement that significant deficiencies in internal

control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses, 

v) The type of report the auditor issued on compliance for major
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programs ( i, e., unqualified opinion, qualified opinion, adverse

opinion, or disclaimer' of opinion), 

vi) A list of the Federal awarding agencies which will receive a copy of
the reporting package pursuant to §_, 320( d)( 2) of OMB Circular

A - 133. 

vii) A yes or no statement as to whether the auditee qualified - as a low - 
risk auditee under $_,_,_,.530 of OMB Circular A -133. 

viii) The dollar threshold used to distinguish between Type A and Type H
programs as defined in g_ . 520( b) of OMB Circular A- 133. 

ix) The Catalog of Federal Domestic Assistance ( CFDA) number for each

Federal program, as applicable. 

x) The name of each Federal program and identification of each major
program, Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards, 

xi) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program, 

xii) For each Federal program, a yes or no statement as to whether there

are audit findings, in each of the following types of compliance
requirements and the total amount of any questioned costs; 

A) Activities allowed or unallowed. 

B) Allowable costs /cost principles, 
C) Cash management. 

D) Davis -Bacon Act. 
E) Eligibility, 
F) Equipment and real property management, 
G) Matching, level of• effort, earmarking. 
H) Period of availability of Federal funds. 
I) Procurement and suspension and debarment, 
J) Program income, 
K) Real property acquisition and relocation assistance, 
L) Reporting, 
M) Subrecipient monitoring. 
N) Special tests and provisions. 

xi ii) Auditee Name, Employer Identification Number( s), Name and Title of

Certifying Official, Telephone Number, Signature, and Date, 

xiv) Auditor Name, Name and Title of Contact Person,, Auditor Address, 
Auditor Telephone Number, Signature,, And Date. 

xv) Whether the auditee has either a cognizant or oversight agency for
audit. 

xvi) The name of the cognizant or oversight agency for audit determined in
accordance with. q_. 400( aj and §,_. 400( b), respectively. 

3) Using the information included in the reporting package
described in paragraph ( c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates,. at a minimum, the

source of the information included in the form, the auditor' s responsibility
for the information, that the form is not a substitute for the reporting
package described in, paragraph ( c) of this section, and that the content of
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the form is limited to the data elements prescribed by OMB. 

c) , Reporting package, The reporting package shall include the; 

1) Financial statements and schedule of expenditures of
Federal awards discussed in 5._. 310( a) and 5— . 310( b), respectively; 

2) Summary schedule of prior audit findings discussed in
5,". 315 (b) ; 

3) Auditor '.s report( s) discussed in 5_.. 505; and

4) Corrective action plan discussed in §— . 315( c). 

d) Submission to clearinghouse, All auditees shall submit to the Federal

clearinghouse designated by OMB a single copy of the data collection form
described in paragraph ( b) ' of this section and the reporting package described
in paragraph ( a) of this section. 

e) Additional submission by subrecipients. ( 1) In addition to the

requirements discussed in paragraph (! 9.) of this section, auditees that are

also subrecipients shall submit to each pass - through entity one copy of the
reporting package described in paragraph ( a) of. this section for each pass - 
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass - through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass- through entity
provided, 

2) Instead of submitting the reporting package to a pass - 
through entity, when a subrecipient is not required to submit a reporting
package to a pass - through entity pursuant to paragraph .( e)( 1) of this section, 

the subrecipient shall provide written notification to the pass- through entity
that; an audit of the subrecipient was conducted in accordance with this part
including the period covered by the audit and the name, amount, and CFDA

number of the Federal award( s) provided by the, pass- through entity); the

schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award( s) that the pass - through entity provided; and, the

summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award( s) that the pass - through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph ( c) of this section to a pass - through entity to comply with this
notification requirement. 

f) Requests for report copies, In response to requests by a Federal
agency or pass -- through entity, auditees shall submit the appropriate copies of

the reporting package described in paragraph ( c) of this section and, if
requested, a copy of any management letters issued by the auditor, 

g) Report retention requirements. Auditees' shall keep one copy of
the data collection form described in paragraph ( b) of this section and' one

copy of the reporting package described in paragraph ( a) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designated by OMB, Pass - through entities shall keep subrecipients' 
submissions on file for three years from date of receipt, 

h) Clearinghouse responsibilities, The Federal clearinghouse

designated by OMB shall distribute the reporting packages received in
accordance with paragraph ( d) ( 2) of this section and 0._. 235( p)( 3) to

applicable Federal awarding agencies, maintain a. data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and reporting packages. 

i) clearinghouse address. The address of the Federal clearinghouse

currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, 1N 47132. 

j) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as. may be approved by
OMB, With OMB approval,, the Federal clearinghouse may pilot test methods of
electronic submissions, 

Subpart D - Federal Agencies and Pass- Througb .Entities
0_. 400 Responsibilities. 

a) Cognizant agency for audit responsibilities, Recipients expending
more than $ 25 million ($ 50 million for•fiscal years ' ending after December 31, 
2003) a year in Federal awards shall have a cognizant agency for audit, The

designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment. 

Following is effective for fiscal years ending on or before December 31, 2003; 

To provide for continuity of cognizance, ' the determination of the predominant

amount of direct funding shall be based upon direct Federal awards expended in
the recipient' s fiscal years epding in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will, be determined based ' on Federal awards expended in 1995. ( However, 

for States and local 'governments that expend more than $ 25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the

requirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.) 

Following is effective for fiscal years ending after December 31, 2003: 

The determination of the 'predominant amount of direct. funding shall be• based
upon direct Federal awards expended in the recipient' s fiscal years ending in
2004, 2009, 2019, and every fifth year thereafter. For example, audit' 

cognizance for .periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004, ( However, for 2001 through 2005, the

cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the, recipient' s fiscal year ending in 2000). 

Notwithstanding the manner in which audit cognizance is determined, a Federal

awarding agency with. cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial• direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant

agency for audit shall: 

auditors, 

1) Provide technical audit advice and liaison to auditees and

2) Consider auditee requests for extensions, to the report
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submission due date required by 5_. 320( a). The cognizant agency for audit
may grant extensions for good cause. 

3) obtain or conduct quality control reviews of selected
audits made by non - Federal auditors, and provide the results, when

appropriate, to other interested organizations. 

9) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GALAS
or laws and regulations. 

5) Advise the auditor and,' where appropriate, the auditee of

any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall work

with the auditor to take corrective action. if corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee, 

and applicable Federal awarding agencies and pass - through entities of the
facts and make recommendations for follow -up action, Major inadequacies or

repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
action. 

6) Coordinate, to the extent practical, audits or reviews

made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance, with this part. 

7) Coordinate a management decision for audit findings that

affect the Federal programs of more than one agency.' 

8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost - effective audit. 

9) For biennial audits permitted under §,_.,. 220, consider

auditee requests to qualify as a low -risk auditee under 55_. 530( a). 

b) Qversight agency for audit responsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
9...._ . 10 5 . The oversight agency for audit: 

1) Shall provide technical advice to auditees and auditors as
requested. 

2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit. 

c) Federal awarding agency responsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes: 

1) Identify Federal awards made by informing each recipient
of the CFbA title and number, award name and number, award year, and if the
award is for R& D. When some of this information is not available, the Federal

agency shall provide information necessary to clearly describe the Federal
award. 

2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements. 

3) Ensure that audits are completed and reports are received
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in a' timely manner and in accordance with the requirements of this part. 

4) Provide technical advice and counsel to auditees and

auditors as requested. 

5) Issue a management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action, 

6) Assign a person responsible for providing annual updates
of the compliance supplement to OMB. 

d) Pass - through entity responsibilities. A pass - through entity shall
perform the following for the Federal awards it makes; 

1) Identify Federal awards made by informing each
subrecipient of CFDA title and number, award name and number, award year, if

the award is R&D, and name of Federal agency, When some of this information
is not available, the pass - through entity shall provide the best information
available to describe the Federal award. 

2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the' provisions of contracts or grant agreements

as well as any supplemental requirements imposed by the pass - through entity. 

3') Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved. 

4) Rnsure that subrecipients expending $ 300, 000 ($ 500, 000 for

fiscal years ending after Aecembe;e 31, 2003) or more in Federal -awards during
the subrecipient' s fiscal year have met the audit requirements, of this part
for that fiscal year. 

5) issue a management decision on audit findings within six
months after receipt of the subrecipient' s audit report and ensure that the

subrecipient takes appropriate and timely corrective action. 

6) Consider whether subrecipient audits necessitate

adjustment of the pass - through entity' s own records. 

7) Require each subrecipient to permit the pass - through

entity and auditors to have access to the records and financial statements as
necessary for the pass - through entity to comply with this part. 

0,_.._. 405 Management decision. 

a) Gena1. The management decision shall clearly state whether or
findingnot the audit finding is sustained, the reasons for the decision, and the

expected auditee action to repay disallowed costs, make financial adjustments, 

or take other action. If the auditee has not completed corrective action, a

timetable for follow -up should be given,. Prior to issuing the management
decision, the Federal agency or pass- through entity may request
Additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee. 

b) Federal agency. As. provided in §____.400( a)( 7), the cognizant

agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency, 
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As provided in 5—. 400( a)( 5), a Federal awarding agency is responsible. for
issuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case -by -case
basis by agreement among the Federal agencies concerned. 

c) Pass- through entity. As provided in 5;.. 400($)( 5), the pass - 

through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients. 

d) Time reauiremerits. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report. Corrective action should be initiated within six months after receipt
of the audit report and proceed as rapidly as possible, 

e) Reference numbers. Management decisions shall include the

reference numbers the auditor assigned to each audit finding in accordance
with 5._. 51,0( c) . 

Subpart B - Auditors

5_. 500 Soope of audit. 

a) General. The audit shall be conducted in accordance with GAGAS. 
The audit shall cover the entire operations of the auditee; or, at the option

of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or

otherwise administered Federal awards during such fiscal year, provided that

each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other

organizational unit, which shall be considered to be a non - Federal entity. 
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year. 

b) Financial statements. The auditor shall determine whether the

financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The

auditor shall also determine whether the schedule of expenditures of Federal

awards is presented fairly in all material respects in relation to the
auditee' s financial statements taken as a whole. 

c) Internal control, ( 1) In addition to the requirements of GAGAS, 

the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs. sufficient to plan the audit to support a low
assessed level of control risk for major programs. 

2) Except as provided in paragraph ( 0)( 3) of this section, 

the auditor shall: 

i) Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions, 
relevant to the compliance requirements for each major program; and

ii) Perform testing of internal control as planned in
paragraph ( c)( 2)( i.) of this section. 

3) When internal control over some. or all of the compliance

requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph ( a) ( 2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency

including whether any such condition is a material weakness) in accordance

with 5_ . 6x0, assess the related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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internal control. 

d) Compliance. ( 1) in addition to the requirements of GAGAS, the

auditor shall determine whether, the auditee has complied with laws, 
regulations, and the provisions of contracts or grant agreements that may have, 
a direct and material effect on each of its major programs. 

2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement, 

3) ` For the compliance requirements related to .Federal
programs contained in the compliance supplement, an audit of these compliance

requirements will meet the requirements of this part. Where there have been

changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance

requirements and modify the audit procedures accordingly. For those Federal

programs not covered in the compliance supplement, the auditor should use the

types of compliance requirements contained iri the compliance supplement as
guidance for identifying the types of compliance requirements to test, and

determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements. 

4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to suppbrt an opinion on compliance. 

e) Audit follow -up, The auditor shall follow -up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings. prepared by the auditee in accordance with

and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding, The auditor shall

perform audit follow -up procedures regardless of whether a prior audit finding
relates to a major program in the current year. 

f) Data Collection Firm'. As required in §_'. 320( b)( 3), the auditor

shall Complete and sign specified sections of the data collection form. 

505 Audit reporting. 

The auditor' s report( s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor' s report( s) shall state that the audit was

conducted in accordance with this part and include the following: 

a) An opinion ( or disclaimer of opinion) as to whether the financial

statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion ( or disclaimer of

opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as a whole, 

b) A• report on internal control related to the financial statements ' 
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to

the separate schedule of findings and questioned costs described in paragraph
d) of this section. 

c) A report on compliance with laws, regulations, and the provisions

of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements, This report shall also include
an opinion ( or disclaimer of opinion) as to whether the auditee, complied with

laws, regulations, and the provisions of dontracts or grant agreements which
could have a direct and material effect on each major program, and, where

applicable, refer to the separate schedule of findings and questioned costs
described in paragraph ( d) of this section, 

d) A schedule of findings and questioned costs which shall include
the following three componentss

1) A summary of the auditor' s results which shall include; 

i) The' type of report the auditor issued on the
financial statements of the auditee ( i.e., unqualified opinion, qualified

opinion, adverse opinion, or disclaimer of opinion); 

ii) Where applicable, a statement that significant

deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses; 

iii) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee; 

iv) Where applicable, a statement that significant

deficiencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses; 

v) The type of report the auditor issued on compliance
for major programs ( i. e., unqualified opinion,, qualified opinion, adverse

opinion, or disclaimer of opinion); 

vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under 5_. 510( a) 1

vii) An identification of major programs; 

viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in 5_. 520( b); and

ix) A statement as to whether the auditee qualified as

a low -risk auditee under S_. 530. 

2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS. 

3) Findings and questioned costs for Federal awards which
shall include audit findings as defined in 5;_. 510( a). 

i) Audit findings ( e. g., internal control findings, 
compliance findings, questioned costs, or fraud) which relate to the same

issue should be presented as a single audit finding. Where practical, audit

findings should be organized by Federal agency or pass - through entity. 

ii) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs ( d) ( 2) and ( d)( 3) 

of this section; respectively, should be reported in both sections of the . 
schedule. However, the reporting in one section- of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
the schedule. 

0____. 510 Audit findings. 
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a) Audit findings resorted.. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs; 

1) significant. defipiencies in internal control over xnajor
programs. The auditor' s determination of whether a deficiency in' internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relations to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor

shall identify significant deficiencies which are individually or cumulatively
material weaknesses. 

2) Material noncompliance with the provisions of laws, 
regulations, contracts, or grant agreements related to a• major program. The

auditor' s determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose

of reporting an audit finding is in relation to a type of compliance - 
requirement for a major program or an audit objective identified in the
compliance supplement. 

3) Known questioned costs which are greater than $ 10, 000 for

a type of compliance requirement for a major program. Known questioned costs

are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned ( likely questioned costs), not just the
questioned costs specifically identified ( known questioned costs) . The

auditor shall also report known questioned costs when likely questioned costs
are greater than $ 10, 000 for a type of compliance requirement, for a major
program. In reporting questioned ' costs, the auditor shall include information

to provide proper perspective for judging the prevalence and consequences of
the questioned costs. 

4) Known questioned costs which are. greater than $ 10, 000 for
a Federal program which is not audited as a major program., Except for audit

follow -up, the auditor is not required under this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not audited as a major program ( e. g., as part of

audit follow -up or other audit procedures) and the known questioned costs, are
greater than $ 10; 000, then the auditor shall report this as an audit finding. 

a) The circumstances concerning why the, auditor' s report on
compliance, for major programs is other than an unqualified opinion„ unless

such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards, 

6) Known . fraud affecting a Federal award, unless such fraud

is otherwise reported as an audit finding in the schedule of. findings and
questioned costs for Federal awards. This paragraph does not require the

auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor' s reports under the direct reporting
requirements of GALAS. 

7) Instances where the results of audit follow -up procedures
disclosed that the summary schedule of prior audit findings prepared by the . 
auditee in accordance with N,_. 315( b) materially misrepresents the status of
any prior audit finding. 

b) Audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass - through entities to arrive
at a management decision. The following specific information shall be
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included., as applicable, in audit findings: 

1) Federal program and specific Federal award identification

including the CFDA title and number, Federal award number and, year, name of

Federal agency, and name of the• applicable, pass - through entity. When

information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best information available to
describe the Federal award. 

2) The criteria or specific requirement upon which the audit

finding is based, including statutory, regulatory, or other citation, 

3) The condition found, including facts that support the
deficiency identified in the audit finding, 

4) Identification o.E questioned costs and how they were
computed. 

5) Information to provide proper perspective for judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem, Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value, 

6) The possible asserted effect to provide sufficient

information to the auditee and Federal agency, or pass - through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action. 

7) Recommendations to prevent future occurrences of the

deficiency identified in the audit finding, 

8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical. 

c) Reference. numbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow -up, 

S_. 515 , Audit working papers. 

a) detention of workincr papers. The auditor shall retain working
papers and reports for a minimum of three years after the date of issuance of
the auditor' s report( s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or

Pass- through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass- through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and
reports. 

b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the

completion of the' audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary. 

28

ATTACHMENT .....F......... 

PAGE ..?!? , O ,, PAGES



520 Major program determination. 

a) General. The auditor shall use a risk- -based approach to determine
which Federal programs are major programs. This risk -based approach shall

include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass - through entities, and the inherent risk of the
Federal program.. The process in paragraphs ( b) through ( i,) of this section
shall be followed. 

b) Step 1. ( 1) The auditor shall identify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined

as Federal programs with Federal awards expended during the audit period
exceeding the larger of: 

i) $ 300, 000 or three percent (. 03) of total Federal

awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $ 300, 000 but are less than or equal to $ 100 million. 

ii) $ 3 million or three - tenths of one percent (. O63) of

total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $ 100 million but are less than or equal to $ 10

billion. 

iii) $30 million or 15 hundredths of one percent (. 0015) 

of total Federal awards expended in the case of an auditee for which total
Federal awards expehded exceed $ 10 billion, 

2) Federal programs not labeled Type A under paragraph ( b)( 1.) 

of this section shall be labeled Type B programs, 

3) The inclusion of large loan and loan guarantees ( loans) 

should not result in the exclusion of other programs as Type A- programs. When

a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A

program and exclude its values in determining other Type A programs. 

4) For biennial audits permitted under §.. 220, the

determination of Type A and Type B programs shall be based upon the Federal

awards expended during the two- year period, 

C) Stepep 2. ( 1) The auditor shall identify Type A programs which are
low -risk. For a Type• A program to be considered low -risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods ( in the most recent audit period in the case of a biennial audit) , 
and, in the most recent audit period, it shall have had no audit findings
under. §_. 510 ( a), However, the auditor may use judgment and consider that
audit findings from questioned costs under §_. 510( a)( 3) and §•,_,;. 510( a)( 4), 

fraud. under §_. 510( a)( 6), and audit follow -up for the. summary schedule of
prior audit findings under §_. 510( a)( 7) do not prec'lude the Type A program
from being low -risk, The auditor shall consider: the criteria in

6 . 525( d)( 1), §,-_,_.$ 25( d)( 2), and §^,. B25( d)( 3); the results of audit

follow -up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low -risk, 

2) Notwithstanding paragraph ( c)( 1) of this section, OMB may
approve a Federal awarding agency' s request that a Type A program at certain
recipients may not be considered low -risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to 'allow the Federal agency to comply with the Government
Management Reform Act of 1994 ( 31 U. S. C, 3515). The Federal agency shall
notify the recipient and, - if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB' s approval. 

d) tSep 3. ( 1) The auditor shall identify Type B programs which are
high -risk using professional judgment and the criteria in 5_. 525. However, 

should the auditor select Option 2 under Step 4 ( paragraph ( e)( 2)( i)(B) of

this section), the auditor is not required to identify more high -risk Type B
programs than the number of low--risk Type A programs. Except for known

significant deficiencies in internal control or compliance problems as discussed
in 5_.. 525( b)( 1), 5._. 525( b)( 2), and 5._. 525( e)( 1), a single criteria in

9—. 525 would seldom cause a Type B program to be considered high -risk. 

2) The auditor is not expected to perform risk assessments on
relatively small Federal programs. Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of: 

i) $ 100, 000 or three- tenths of one percent (. 003) of

total Federal awards expended when the auditee has less than or equal to $ 100

million in total Federal awards expended. 

ii) $ 300, 000 or three - hundredths of one percent (. 0003) 

of total Federal awards expended when the auditee has more than.$ 100 million

in total Federal awards expended. 

e) Steo 4. At a minimum, the auditor shall audit all of the

following as major programs: 

1) All Type A programs, except the auditor may exclude any
Type A programs identified as low -risk under step 2 ( paragraph ( c)( 1) of this

section) . 

2) ( i) High -risk Type B programs as identified under
either of the following two options: 

A) Option 1. At least one half of the Type B
programs identified as high -risk under Step 3 ( paragraph ( d) of this section), 

except this paragraph ( e)( 2)( i)(A) does not require the auditor to audit more
high -risk Type B programs than the number of low -risk Type A programs

identified as low -risk under Step 2. 

B) Option 2. One high -risk Type B program for

each Type A program identified as low- risk-under Step 2. 

ii) When identifying which high -risk Type B programs to
audit as major under either Option 1 or 2 in paragraph ( e)( 2)( 1)( A) or ( B), 

the auditor is encouraged to use an approach which provides an opportunity for
different high -risk Type B programs to be audited as major over a period of
time, 

3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph ( f) of this

section, This paragraph ( e) ( 3) may require the auditor to audit more programs
as major than the number of Type A programs. 

f) Percentage of coverage rule. The auditor shall audit as major

programs Federal programs with Federal awards expended that, in the aggregate, 

encompass at least 50 percent of total Federal awards expended. if the

auditee meets the criteria in 5._. 530 for a low -risk auditee, the auditor

need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. 

g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs. 

h) Auditor' s ludament. Dien the major program determination was
performed and documented in accordance with this part, ' the auditor' s judgment
in applying the risk -based approach to determine major programs shall be
presumed correct, Challenges by Federal agencies and pass - through entities
shall only be for clearly improper use of the guidance in this part. However, 

Federal agencies and pass- through entities may provide auditors guidance about
the risk df a particular Federal program and the auditor shall consider this

guidance in determining ipajor programs in audits not yet completed. 

i) Deviation from use of risk criteria, For first -year audits, the

auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph ( f) of this section. Under this option, the auditor would not be

required to perform the procedures discussed in paragraphs ( o), ( d) , and ( e) 

of this section. 

1) A first -year audit is the first year the entity is audited
under this part or the first year of a change of auditors. 

2) To ensure that a frequent change of auditors would not
preclude audit of high -risk Type B programs, this election for first -year

audits may not be used by a4 auditee more than ' once in every three years. 

x`. 525 criteria for Federal program rick. 

a) General. The auditor' s determination should be based on an
overall evaluation of the risk of noncompliance' occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs ( b), ( c), and ( d) of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass - through entity. 

b) Current and prior audit experience, ( 1) Weaknesses in internal
control. over Federal programs would indicate higher risk. Consideration

should be given to the control environment over Federal programs and such

factors as the expectation of management' s adherence to applicable laws and
regulations and the provisions' of contracts and grant agreements and the , 
competence and experience of personnel who administer the Federal programs, 

i) A Federal program administered under multiple

internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated

in a single operating unit ( e. g., one college campus) or pervasive throughout

the entity. 

ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk. 

iii) The' extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing, 
should be considered by the auditor in assessing risk, New and recently
modified computer systems may also indicate risk. 

2) Prior audit findings would indicate higher risk, 

particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected. 

3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings. 

c) oversight exercised by. Federal agencies and pass- throuahentities. 
1) Oversight exercised by Federal agencies or pass - through entities could

indicate risk, For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which disclosed significant problems. would
indicate higher risk, 

2) Federal agencies, with the concurrence of OMB, may

identify Federal programs which are higher risk. OMB plans to provide this

identification in the compliance supplement. 

d) Inherent risk- of the Federal ArogNam, ( 1) The nature of a

Federal program may indicate risk. consideration should be given to the

complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disburse

funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payroll costs may
have a high -risk for time and effort reporting, but otherwise be at low -risk, 

2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk, For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time- tested regulations, Also, significant changes in Federal programs, laws, 
regulations, or the provisions of contracts or grant agreements may increase
risk. 

3) The phase of a Federal program in its life cycle at the
auditee may indicate risk, For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
startup or closeout of program activities and staff. 

4) Type B programs with larger Federal awards expended would

be of higher risk than programs with substantially smaller Federal awards
expended. 

5._,_,. 530 criteria for a l.ow -risk auditee. 

An auditee which meets all of the following conditions for each of the
preceding two years ( or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low -risk auditee and be eligible for reduced audit
coverage in accordance with 5._. 520; 

a). Single audits were performed on an annual basis in accordance with
the provisions of this part. A non - Federal entity that has biennial audits
does, not qualify as a loud -risk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit. 

b) The auditor' s opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. However, the

cognizant or oversight agency' for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver. 

c) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAB. However, 

the cognizant or oversight agency for audit may fudge that any identified
material weaknesses do not affect the management of Federal awards and provide
a waiver, 
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d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years ( or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type A
programs; 

1) internal control deficiencies which were identified as
material weaknesses; 

2) Noncompliance with the provisions of laws, regulations, 

contracts, or grant agreements which have a material effect on the Type A
program; or

3) Known or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year. 

I
Appendix A to Part _ - Data Collection Form ( Form SF - SAC) j

insert SF -SAC after finalized) 

Appendix B to Part _ - Circular A -133 Compliance Supplement
Note; Provisional OMB Circular A -133 Compliance Supplement is available
from the office of Administration, Publications office, room 2200, New

Executive Office Building, Washington, DC 20503, 
I
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DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • ( 562) 570 -4000 . FAX: (562) 570 -4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 ( HIPAA) and the Health Information Technology

for Economic and Clinical Health Act (HITECH Act) 

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ( " Agreement ") is made and

entered as of j,01t, 201_ by and between

c al Hoes , a Ca ioyrnia r®nPY0 ( 
corporation, dam, whose business address is

66 5 ah. 
C

C sf Hi Ewa SUIte 4` 70 Loy gOW03
hereinafter referred to as " sines Associate "), and Me CITY OF LONG BEACH, a

municipal corporation ( hereinafter referred to as " City" or "Covered Entity "). 
WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and /or provides

particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate, 

some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and

provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104 -191 ( " HIPAA"), the

Health Information Technology for Economic and Clinical Health Act, Public Law 111- 
005 ( the " HITECH Act "), and regulations promulgated thereunder by the U. S. 
Department of Health and Human Services ( the " HIPAA Regulations ") and other

applicable laws. 

NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows: 
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement

shall have the same meaning as those terms in the HIPAA Regulations; 
including the Privacy Rule and the Security Rule codified in Title 45, 
Sections 160 -164 of the Code of Federal Regulations, and under the
HITECH Act. 
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2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE. 

a. Non - disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law. 

b. Safeguards. Business Associate agrees to use appropriate

safeguards to prevent use or disclosure of the protected health

information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA

Regulations. 

C. Mitigation. Business Associate agrees to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement. 

d. Notice of Use or Disclosure, Security Incident or Breach. Business

Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health

information by Business Associate not permitted by this Agreement, 
any security incident involving electronic protected health

information, and any breach of unsecured protected health

information without unreasonable delay, but in no case more than
thirty ( 30) days following discovery of breach. 
1. Business Associate shall provide the following information in

such notice to Covered Entity: 
a) The identification of each individual whose unsecured

protected health information has been, or is

reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach; 

b) A description of the nature of the breach including the
types of unsecured protected health information that

were involved, the date of the breach and the date of

discovery; 
c) A description of the type of unsecured protected

health information acquired, accessed, used or

disclosed in the breach ( e. g., full name, social security
number, date of birth, etc.); 

d) The identity of the person who made and who
received ( if known) the unauthorized acquisition, 

access, use or disclosure; 

e) A description. of what the Business Associate is doing
to mitigate the damages and protect against future

breaches; and

f) Any other details necessary for Covered Entity to
assess risk of harm to individual( s), including. 
identification of each individual whose unsecured
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protected health information has been breached and

steps such individuals should take to protect

themselves. 

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media, 
as required by the HITECH Act. 

3. Business Associate agrees to establish procedures to

investigate the breach, mitigate losses, and protect against

any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to

Covered Entity in the time and manner reasonably requested
by Covered Entity. 

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but

unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this

Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business

Associate' s firewall, port scans, unsuccessful log -on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health

information. 

e. Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware. 

f. Business Associate's Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or

received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information. 

g. Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity' s request in order to
meet the requirements under 45 CFR § 164. 524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH
Act. 

h. Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment( s) to protected health

information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of

Covered Entity or an individual. 
i. Internal Practices. Business Associate agrees to make internal

practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or

received by Business Associate on behalf of, covered entity

available to the Secretary of the U. S. Department of Health and

Human Services for purposes of the Secretary .determining the
Business Associate' s compliance with the Privacy Rule. 

j. Reporting of Disclosures. Business Associate agrees to document

such disclosures of protected health information and information

related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of

disclosures of protected health information in accordance with the

Privacy Rule, including but not limited to 45 CFR § 164. 528, and

the HITECH Act. 

k. Availability of Information to Covered Entity. Business Associate

agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this

Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164. 528, and the HITECH Act. 

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE. 

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions, 

activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the

Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific

use and disclosure provisions are as follows: 

a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate. 

b. Except as otherwise limited in this Agreement, Business Associate

may disclose protected health information for the proper

management and administration of the Business Associate, 

provided that disclosures are required by law, or Business

Associate obtains reasonable assurances from the person to whom

the information is disclosed that it will remain confidential and used

or further disclosed only as required by law or for the purpose for. 
which it was disclosed to the person, and the person notifies the



Business Associate Agreement

Page 5

business associate of any instances of which it is aware in which
the confidentiality of the information has been breached. 

C. Except as otherwise limited in this Agreement, Business Associate

may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR § 

164.504(e)( 2)( i)( B). 

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities, 
consistent with § 164.5020)( 1). 

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE. 
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes. 
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

of pocket in full for the health care item or service to which the

protected health information solely relates. 
C. Business Associate shall not directly or indirectly receive payment

or remuneration in exchange for protected health information, 

except with the prior written consent of Covered Entity and as
permitted by. law, including HIPAA and the HITECH Act. This

prohibition shall not effect payment by Covered Entity to Business
Associate. 

5. OBLIGATIONS OF COVERED ENTITY. 

a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any limitation( s) in its

notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate' s use or disclosure of protected health
information. 

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of, 
permission by individual to use or disclose protected health

information, to the extent that such changes may affect Business
Associate' s use or disclosure of protected health information. 

C. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164. 522, to the extent that such restriction may
effect Business Associate' s use or disclosure of protected health
information. 

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy, 
Rule if done by Covered Entity, except that this restriction is not intended

ATTACHMENT ..................  

PAGE ..... .... OF ..... 'I.... PAGES



Business Associate Agreement

Page 6

and shall not be construed to limit Business Associate' s capacity to use or
disclose protected health information for the proper management and

administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for and expressly permitted under
Section 3 ( a), ( b), and ( c) of this Agreement. 

7. TERM AND TERMINATION. 

a. Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health

information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is

infeasible to return or destroy protected health information, 

protections are extended to such information, in accordance with

the termination provisions in this Section. 

b. Termination for Cause. Upon either party' s knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either: 
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if

the breaching party does not cure the breach or end the
violation within the time specified by the non - breaching
party; 

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall

be reported to the Secretary. 
C. Effect of Termination. 

1. Except as provided in paragraph ( 2) of this Section, upon

termination of this Agreement for any reason, Business

Associate shall return or destroy all protected health

information received from Covered Entity, or created or

received by Business Associate on behalf of Covered Entity. 
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information. 

2. In the event that Business Associate determines that

returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered

Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit

further uses and , disclosures of such protected health, 

information to those purposes that make the return or
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destruction infeasible, for so long as Business Associate
maintains such protected health information. 

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS. 

Business Associate shall make itself and any subcontractors, employees, 
or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named

as an adverse party. 
9. MISCELLANEOUS. 

a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in

effect or as amended. 

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule, 
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in

writing and signed by the parties to the Agreement. 
C. Survival. The respective rights and obligations of Business

Associate under Section 6( c) of this Agreement shall survive the

termination of this Agreement. 

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act. 

10. LAW. This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California ( except those provisions

of California law pertaining to conflicts of laws). Business Associate shall

comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities. 

11. ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein. 

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents ( collectively in this Section
referred to as " City ") harmless from and against any and all claims, 
demands, causes of action, losses, damages, and liabilities, whether or

not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate, 
Business Associate's employees, or agents in the performance of the, 

duties under this Agreement or any alleged negligent or intentional act, 
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omission or misrepresentation by Business Associate, Business

Associate' s employees or agents, which act, omission or

misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting, 
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim, 
demand, cause of action, loss, damage or liability within ten ( 10) calendar
days. 

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, 
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and

California law. 

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses, 
including reasonable attorneys' fees and court costs, including appeals. 

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U. S. Postal

Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health

Department. Notice of change of address shall be given in the same

manner as stated herein for other notices. Notice shall be deemed given

on the date deposited in the mail or on the date personal delivery is made, 
whichever first occurs. 

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. 'The waiver

of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement. 

17. CONTINUATION. Termination or expiration of this Agreement shall not

affect rights or liabilities of the parties which accrued pursuant to Sections

7, 12 and 14 prior to termination or expiration of this Agreement, and shall

not extinguish any warranties hereunder. 
18. ADVERTISING. Business Associate shall not use the name of City, its

officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee. 

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be

duly executed with all of the formalities required by law as of the date first stated herein. 

Title: 

CITY OF LONG BEACH, a municipal

corporation

Assistant

Manager or designee
EXECUTED PURSUANT

City g g TO SECTION 301 OF
THE CITY CHARTER. 

City" 

The foregoing Agreement is hereby approved as to form this day of

20
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ITY.OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN 8ERVICES

2626 RRANP AVENUE • LONG BEACH. CALIFORNIA 00816 0 ( 662) 670 -4000 a FAX; ( 662) ¢ 70.4049

CERTIFICATION REGARDING DEBARMENT

By• signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: 

I. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered Into. If it is later determined

that the recipient of federal assistance funds ' knowingly rendered an erroneous
certification, In addition to other remedies available to the Federal Government, the

department or agency with which this transaction originated may pursue available
remedies, including suspension and /or debarment. 

2, The recipient of Federal assistance funds shall provide immediate written notice to

the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has

become erroneous by reason of changed ,circumstance. 

3. The terms " covered transaction," " debarred," " suspended," " ineligible," " lower tier
covered transaction," " participant," " person," " primary covered • transaction," 
principal," " proposal,' and " voluntarily excluded," as used in this .clause, have the

meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549, 

4. The recipient of Federal assistance- funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered Transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated. 

5. The recipient of Federal assistance funds further agrees by' submitting this document - . 
that it will include the clause titled " Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions," without

modification, in all lower tier covered transactions and, in all solicitations for lower tier
covered transactions,. 

5. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or

Voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and frequency by
which It determines the eligibility of Its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non - procurement
programs, 

7. Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed

that which is normally possessed by a prudent person in the ordinary course of
business dealings. 

8. Except for transactions authorized under Paragraph 4 of these instructions, if a

participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available

to, the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and /or debarment. 

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification. 

1. The recipient of Federal assistance funds certifies that neither it nor its

principals are presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency. 

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document. 

Agreement NumberdAQ& 2gU9Do 613®6 Contract Agency: 1Y)iYv41 HoySe

ame and Title ofAt ofted Representative: 1 + X ' -- 

Date
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CITY OF LONG BEACH
DEPARTMENT OF HEALTRAND HUMAN SERVICES

2525 ORANb AVENUE • LONG BEACH, OALIFORNIA 90815 a ( 602) 570-400D a FAX: ( 682) 570. 4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2. 160 ( ordinance 93- 0031), retained. by the Contractor, shall fully comply with the
requirements as set forth in said: County Code, The Contractor must also certify In writing
that it is familiar with the Los Angeles County Code Chapter 2. 160 and that all persons
acting on behalf of the Contractor will comply with the County Code. 

Failure on the part of the Contractor and /or Lobbyist to fully comply, with the County's
Lobbyist requirement shall, constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action. 

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, • and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to Influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation, 

renewal, amendment or modification of said documents, 

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and /or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements. 

Failure on the part of the Contractor or persons /subcontractors acting on behalf of the
Contractor -to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his /her knowledge and belief, that; 

No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement, 
and any extension, continuation, renewal, amendment or modification of said

documents. 

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form -• 

LLL "Disclosure Form to Report Lobbying" in accordance with its instructions. 

j
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3. The undersigned shall require that the language of this certification be included in

the award documents for all sub - awards at all tiers ( including subcontracts, sub - 
grants, and contracts under grants, loans, and cooperative agreements) and that all

sub - recipients shall certify and disclose accordingly. 

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a

prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U. S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $ 10,000 and not more than $ 100,000 for

each such failure. 

Agreement Number: Cho 6? 11 U9P0 130 b Contract Agency: 14CM1 H60SC

and Title of Authorized Representative: CAAM i wqlq i

Date
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