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CONTRACT FOR CONTINUUM OF CARE

33532

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between INTERVAL HOUSE, a
California nonprofit corporation ("Organization"), whose address is 6615 Pacific Coast
Highway, Suite 170, Long Beach, California 90803, and the CITY OF LONG BEACH, a
municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Programv Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreément,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (*OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement”, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I' entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Mo'nitoring’ Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3.  The term of this Contract shall commence at midnight on May
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as
provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the
end of the operational period].

Section 4..

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract. |

B. Total disbursements made to Organization under this Contract
by the City shall not exceed One Hundred Eight-Nine Thousand Seventy-Six
Dollars ($189,076) over the term of this Contract. Upon execution of this Contract,
‘the City shall disburse funds payable hereunder in due course of payments
following receipt from Organization of billing statements in a form approvéd by the
City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that‘
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachrﬁent "B"
and modify the performance tb be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar guarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter. |

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion‘ of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refu‘se payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days .of the end of
the Operational Year.

L. If the‘City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
4
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment' of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's recdr_ds shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from; and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization -
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refuéing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.
B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.
C. Organization shall comply with HUD's Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that prbvide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.
D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was proVided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C.  Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VIl of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a prdject that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VII of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
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written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10. Organization shall indemnify and hold harmiess the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demandsi, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or ihdividually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation'or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organiiation's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. | |

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage
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for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City's Risk Manager; providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

c. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days' prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12. |

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the ap‘plicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

- C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws ahd regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2) In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under fhis Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organizaﬁon that participates in a
HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

(M Organization .may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract. |

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services. ‘

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization's name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabiklitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation Qses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for
achieving independent living; and

(2)  Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.

l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.

| J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.

K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "|".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports réquired
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days pribr notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles. '

Section 22. In the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.
INTERVAL HOUSE, a California nonprofit

‘ co@ation )
Sepfembtr & 2014 By w%d«é%&é&mi/

NamQ/GA*ﬂ@MJ witl [ AMS
Title EXECUTIVE D IRELTD

, 2014 By
Name
Title

“‘Organization”

CITY OF LONG BEACH, a municipal

corporation - aggistant City Manager -
e plimbts) 1 2014 By /ol JNabdlim epmenpomsun]
LT City Manager 70 SECTION 301 OF

THE GITY CHARTER.
l(C ity”

This Contract is approved as to form on W ? , 2014,
CHARLES PARKIN, City Attorney
By

Deputy

18

ARW:bg A14-01658
L\Apps\CtyLaw32\WPDocs\D026\P019\00477796.doc




Attachment “A”



City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work

Agency: Interval House Program name: DV Shelter

HUD Grant:  CA0629U9D061306 CLB Contract: PENDING

Program Objective: Interval House operates the Domestic Violence Shelter program located in the
City of Long Beach, which offers a total of 36 beds of confidential shelter and comprehensive
supportive services for victims of domestic violence and their children (18 beds funded by the Long
Beach CoC). Interval House's program will serve 6 households. Interval House accepts victims without
children and with children of all ages, including male teenagers, which allows homeless victimized
families to receive the care they critically need without separation. The Interval House model maximizes
client success by providing an intensive, comprehensive continuum of services to address individual
barriers to safety and self-sufficiency. Interval House works hand-in-hand with clients to develop a
holistic, strength-based, comprehensive case management plan designed to address variables that can
be barriers to a client functioning and independence, and to help them build the skills they need to
become and remain safely housed and self-sufficient. Goals are designed in partnership with the client
are clearly specified and documented in behavioral and measurable terms.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in the Long Beach CoC Centralized and Coordinated Assessment System
through the Multi-Service Center which coordinates intake, assessment, and provision of referral
services. The agency will fill vacancies within 7 working days.

Outcomes/Performance Measures

Universe # Target # Target %

Persons exiting to bermanent housing
1 [(subsidized or unsubsidized) during the 20 16 80%
operating year.

Persons age 18 and older who increased their
2 |total income (from all sources) as of the end 6 4 67%
of the operating year or program exit.

The % of persons (adults and children) who
exited the transitional housing program during ‘20 17 85%
the operating year with a stay of 365 days (1-
year) or less,

Note: Universe number reflects project participant chart PIT
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Attachment “B”



CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program
Project Budget for Interval House Project Name: Domestic Violence Shelter
HUD Contract # CA0629U9D061306 City Contract # PENDING

Operational Period from 05/01/2014 to 06/30/2015 (14 months)

ITEM ALLOCATION BUDGET JUSTIFICATION

|LEASED UNITS / STRUCTURE :

1. Leased Structure 83,300 For. payment of leasing costs for Domestic Violence Shelter program (transitional housing
facility).

SUPPORTIVE SERVICES _
For payment of salaries + benefits. Provides case management services, assessment,

1. CM - Case Manager - 2.0 FTE 100,347 development of individualized service plans, follow-up, information, and referral to clients.
Reviews assign cases and accompanies clients to courts or social service providers.

2. LS - Life Skills Advocate - 0.40 FTE 25,087 Not eligible for reimbursement - $25,087 (applicant match only ).

TOTAL SUPPORTIVE SERVICES 125,434 Total Program Budget for Supportive Services

TOTAL Supportive Services (Activities Request) 100,347 Total Supportive Services (Activities Request) Available for Reimbursement 80%.

Administration (3%) 5,429 For administration of grant (3%=$5,429; City of Long Beach 4%=%$7,239).

AGENCY MATCH (CASH or IN-KIND) 26,444 Subr_emp!ents requ-lred match (Cash or In-Kind) except Leasing. Total Activities plus
Admin minus Leasing x 25%.

TOTAL CITY OF LONG BEACHCONTRACT | 185,076 |Re%%d Meorea B e

|Administration.
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DEPARTMENT OF HOUSING AND.
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-6476~1~01]

RiN 2606-AC20

Homeless Emergency Assistance and

Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Gommunity Planning and
Development, HUD, '
ACTION: Tnterim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2008 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates threa of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program, The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD'’s application process to
assist homeless persons by providing
greater coordination in responding to
thelr needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Ocecupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012,
Comment Due Date, October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regerding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10278, Department of
Housing and Urban Development,
Washington, DC 20410-0500,
Communications must refer to the above

docket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title.

1, Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, ‘
Washington, DC 204100500,

2, Klectronic Submission of
Gomments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted
electronically through the
www.regulations.gov Web site can bs
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically,

Note: To receive consideration as public
comments, comments must be submitied
through one of the two methods specified
above, Again, all submissions must refer to

_ the docket number and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All propsrly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877—-8339, Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Nesds Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW,,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and spsech-
impaired persons may access this
number through TTY by calling the

g
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Federal Relay Service at 800—-877-8339
(this is a toll-free number),
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1604 of
the HEARTH Act directs HUD to
establish regulations for this program,
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homseless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Ocoupancy grant programs into one
grant program; The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Gare planning process,
the HEARTH Act intended to increase
the efficlency and effactiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD-will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below.

1, General Provisions (Subpart A);
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS), To implement the program,
HUD hed to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“‘collaborative applicant,” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

-2, Bstablishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for finds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
" must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care, HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performanco
on a project-by-project basis, In
addition, sach Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area, Continuums
are also responsible for preparing and
overseeing an application for funds,
Continnums will have to establish the
funding priorities for its geographic area
when submitting an application,

3. Application and Grant Award -
Process (Subpart C); The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection griteria for determining which
applications will receive funding under
the Continuum of Care program,
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agroements, All grants submitted for |
renewal must also submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process.

4, Program Gomponents and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
somse limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered oligible costs under the
Continuum of Care program: Continurum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs,

6. High-Performing Communities
{Subpart E): HUD will aunually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC), An HPG may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

8. Program Requirements (Subpart F}:
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program :
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupdncy,

7. Grant Administration (Subpart GJ:
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Gare funds, as well as those who are -
selected for Continuum of Gare funds.
After having boen selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedurs, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
ruls provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximatsly 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act'as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single
Room Oceupangcy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedurss, including evaluation of the
effectiveness of their projects, by
emphagizing performance measurement
and developing performance targets for
homeless populations, HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness,

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub, L, 112~55) appropriated
$1,593,000,000 for the Continuum of
Gare and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations.

1, Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22, This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes,
Division B of this law is tie HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S,C, 11371 &t seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efticiency and
enhance response coordination and
effectiveness in addressing the needs of
homsless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1095, The single Continuvum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy progrem, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless peopls, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of *“homeless,” HUD .
published a proposed ruls, entitied
“Defining Homeless'” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December &, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954), This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements’ (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD’s
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of & Continuum of Care,
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through & coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social,

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homesless assistance
programs into the Gontinuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established
by this rule are directed to carrying out,

this congressional intent,
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I1, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpose of the program 1s to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
bomeless individuals and families while
minimizing the trauma and dislocation
caused to homseless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream

rograms by homeless individuals and
amilies; and optimize self-sufficiency
among individuals and families
experiencing homelessness. !

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a Jocal Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations In accordance with the
HEARTH Act, However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guldance.

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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famnilies experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of “‘developmental
disability,” “homeless,” “homeless
individual,” and “homeless person™
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
Dacember 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule, This interim rule adopts the
definition of “at risk of homelessness”
established by the Dscember 5, 2011,
the Emergency Solutions Grants
program interim rule, The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule, Based on public comment,
this rule for the Continuum of Gare
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase “where each
homeless occasion wes at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
Includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “‘chronically
homsless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
. providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, : .

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on hehalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant’ and “collaborative
applicant.” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant’)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, »

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
cootdinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, i3 well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that hag been
designated by the Continuum of Gare to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the
“applcant” is the entity(ies} designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Gare, The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Gontinuums of Gare
are not required to be legal entities, but
HUD can enter into ¢ontractual
agreements with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is
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organized to carry out the ‘
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit

‘homeless providers, victim service

providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, soclal service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continunm
represents and is available to participate
in the Gontinuum, For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Gontinuum to have representation
from a university within the
Continuum,

These oxganizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Gontinuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Gare in 1995, Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

~ across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designats, on
an annual basis, which collaborative
applicants represent high-performing
communities, Consistent with HUD's
substitution of the texm “Continuum of
Care” for ‘“collaborative applicant,” the
definition of “‘high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
bscoming a high-performing community
can be found in §578.85 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’”" In HUD’s
regulatory definition of “private .
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles, HUD
has included this language 1o make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
orgenization,” HUD may establish
requirements for the designation of a
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles,

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track

the statutory language, HUD's regulatory

definition of ‘‘permanent housing”
states: ‘“The term ‘pormanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing.”
Additionally, in the regulatory
definition of “‘permansnt housing,”
HUD clarifies that to be permanent
housing, “‘the program participant must
be the tenant on a lease for a term of at
least one year that {s renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
Those requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of “project” in section 401 of
the McKinney-Venta Act, but does not
track the statutory langnage, Section 401
defines “project’’ as, with respect to
activities carried out under subtitle G,
eligible activities described in section
423(a), underteken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD’s definition
of “project” in this interim ruls, the
oligible activities described in section
423(a} of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds, : :

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD, HUD's definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as 'an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(1) serves as a project
sponsor for the projects; or (i) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations,
The term *safe haven” is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have beert unwilling or unable to
patticipate in supportive services, In
addition, the housing must pravide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project, The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the reciplent and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation,

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing -
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary,”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program, The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended,

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grani, HUD’s regulatory
definition of UFA departs slightly from
the statutory definition, The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant,

Establishing and Operating the
Continuum of Care (Subpart B)

In general, The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Aact,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicent found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain jts duties related to

" planning and prioritizing need

(otherwise designated by statute to the
collaborative applicant), while the
authority to sign 4 grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Gare are
astablished, as well as the required
duties and functions of the Coritinuum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Gontinuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier In this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businessss,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where those organizations
are located within the geographic area

.sorved by the Continunm of Gare, HUD

expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Gontinuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents,

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule, HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a8 member from at
least one Emergency Solutions Grants
program (ESG) recipient’s agency
located within the Continuum’s
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement, .
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefors, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels,

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Continuum
of Care is responsible; To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
ostablishes requirements within these
three major duties.

Opesrating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Continuum of Gare
process and ensure that the process is
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inclusive and fair, HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established uinder section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
gerformance in reducing homslessness
y looking at the overall performance of

- the Continuum, as opposed to

measuring performance project-by-
project as was done prior to the
anactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Gontinuum of Care planning costs, HUD
i requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operatea
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are -
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family’s particular needs,

Therefors, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area, Such a
system must be designed locally in
response to local needs and conditions,
For exampls, rural areas will have
significantly different systems than
urban ones. While the common thread -
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a ,
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the ares; a
‘‘no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so. that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional apgroach in which “hubs” are
created within smaller geographic areas,
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and rislzs. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should ba exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
agsault, or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate *“track’’ within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
sffectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
‘What barriers to accessing housing/
services might a centralized or
coordinated inteke system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invitos
general comments on the use of a
centralized or coordinated assessment
systemn, particularly from those in
communities that have already
implemented one of these systems whao
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider,

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

i
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when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery acrass the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 578.7(a)(9) of this interim
rule,

Designating and operating an HMIS,
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act, In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning. The
Continuum 1s responsible for
coordinating and implementing a
system for its geographic area to mest
the needs of the homeless population
and subpopulations within the
geographic area, The interim rule
defines the minimum roquirements for
this systematic approach under
§678.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program .
and mainstream resources, is integral to
carrying out the Continuum of Care
Systemn.,

HUD has determined that since the
Continuum of Care will be the larger
planning organization, the Continuum
of Gare must develop and follow a
Gontinuum of Gare plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA),

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim ruls, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
ares, conducting an ennual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD,

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf. If the Continuum of Care is &n
eligible applicant, the Continuum of
Care may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
cdollaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that cen apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth'in

§ 678.23(c), and is required to monitor
and sanction subrecipients in
comgliance with §678.107,

Whsther the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Gontinuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule -establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), ahd are

described below,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
aren, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Procéss (Subpart G)

Eligible applicants, Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments, An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant, A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD has not included a
consortinm in the list of eligible
applicants, As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts ag a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim l
rule would be redundant.

Determining the Continuum’s
maximum award amount, The total |
amount for which a Continuum of Care ‘
is eligible to apply and be awarded is ‘
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistancs,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

- Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban gounty, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rur
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579, The
PPRN for each of these areas is based
upon the “need formula’ under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formila
used to establish grant amounts. The
need formula undger §579.17(a)(2) and
(8) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announge the PPRN
amounts prior to the publication of the
NOFA on its Web site.

To establish the amount on which the
need formula is run, HUD will deduct -
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Cere planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the foliowing process to
establish an area’s, PPRN, First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Sclutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004: Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and ntban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
aligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuunm,

Specific request for comment, HUD
specifically requests comment on the
method established in § 578,17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is egtablishing a Continuum of Care's
“renewal demand,” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projscts
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area,

Tﬁir(i I—?UD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of;

(1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN

establishes the basge for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuiim; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Application process, Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for .
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximurm award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
acgcordance with HUD’s Consolidated
Plan regnlations in 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The .
certification must be made by the unit
of general locel government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline ennounced in the NOFA,

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C, 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selacted applicants of any conditions
imposed on the awards.

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§6578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient .
raceiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing sugportive services, HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
seation 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds, HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act, .

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50, All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner's
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
apgrova] of the property agreements.

xecuting grant agreements, If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
goographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Gontinuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Gare
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agresments will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§678.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part, In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Gare and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Cara,

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration bayond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program, For
prcg‘ects that would no longer be sligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn,

-HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless pérsons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the-McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Gontinuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578,103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expecled to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception, The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement, This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a*
new grant agreement for the renewal
prggect.

ppeals, The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the sams
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preambls, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s} has the highest total score
and that no projects from the lower
scoring Continuum of Gare will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal HUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 46 days of the |
date of HUD’s announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD, HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed In the context
of the local Continuum’s process. An
organization may submit a soloe
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Gontinuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continuum'’s aﬁ licant(s).

Section 422( })(1) of the McKinney-
Vento Act requires that ‘““HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process.
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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. by filing a written appeal within 45 days
of the date of HUD's announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appoal. -

Program Components and Eligible Costs
(Subpart D) :

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutlons Grants program
and this part are discussed below,

The interim rule sets forth the costs
oligible for each program component in
§678.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,
Although the McKinney-Vento Act

authorizes permanent housing without

supportive services, the interim rule.
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and familiss,

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

services set forth in §578.53 during
their participation in the program, The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment, While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
ig the basis for HUD's determination to
require case management for some.
initial period after exiting homelessness,
HUD spegifically welcomes comment on
other experiences with monthly case
management, g

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS,

As set forth in Seclion 424(c) of the
McKinney-Veto Act, Continuum of Gare
funds may be used only for the
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homeless,

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§678.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs,
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s), Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the tottﬁ funds
made available’’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand, This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand), The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in §578,41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made avatlable for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum’
of Care program, The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing, Under this interim rule, grant
funds may be used to pay ths costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantess
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
s0 long as the rental assistance mests
the requirements in § 578,61, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
;‘mendments to the McKinney-Vento

ct,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of & partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include, These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
chargs (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.600 and 24 CFR 5.811(a).
However, the interim rule clarifies that
projects may not-charge program fees,

Hental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may

" inglude rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program Is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons,

_As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to rotain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries, HUD has
determined that Continuum of Care
program funds must be used within the
Continuum’s geographic boundaries, If
program participants move outside of
the Continnum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue, The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The reciplent may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental agsistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of “tenant-based’ in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complisd with
all ather obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or
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family member of the perpstrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat

_of harm, Examples of appropriate

documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional ffom whom the
victim has requested assistancs; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemnails, text messages, social
media posts, and other communication,
Because of the particular safety
concerns sarrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinato service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

are receiving, appropriate supportive
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services; therefors, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to éxceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
agsistance can be provided only at the
time the program participant exits the
housing unit,

Supportive services, Grant funds may
be used to pay eligible costs of '
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/ .
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violencae,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills tralning, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits,

The definition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services,
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violencs,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create & new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A-87 and A-122, as
applicabla. OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments,” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Principles for Non-Profit
Organizations.”

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
aligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

High-Performing Communities (Subpart
)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§6578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
-protocols) to determine that the
standards for qualifying as a HPC are
met, An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Gontinuum meets the standards for
HPCs, :

Standards, In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards, The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Gontinuum's geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homsless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
became homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subsst of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD'’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71, .

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act, The statute requires
each homeless individnal or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless agsistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting, :
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the -
HMIS rule; therefore, the measurement
will be consistent between Continuums,

Continuums must use reliable data
from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action,” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homsless individual or family who
sought homeless assistance services in
the data systom used by that community
for determining compliance, HUD has
defined “communities that compose the
geographic area” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area,
HUD has further defined “actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that -
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance serviges in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides thata
Continuum of Care that was an HPG in
the prior year and used Continuum
funds for activities described under
§678.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selaction, HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.66.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year,

Eligible uctivities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medijum-term rental assistance to
individuals end families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomsless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (Subpan F)

All recipients of Gontinuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD, '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's ragulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants. The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFER part 85 apply to the recipient and
subrecipients that are units of general
purpose local government, The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 apFIies to administration
funds, as well as Continuum of Gare
planning costs and UFA’s financial
management costs, All match must he
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

i
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in HPCs may use match on eligible
activities described under § 578.71,

General operations, Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervisfon, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
raspect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
mests housing quality standards. This
requirement is designed to ensure that

rogram participants are placed in

ousing that is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General

“Operations, subsection (h), entitled

“Supportive Service Agresments,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program,
For example, if & Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services, By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholig, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully mest the
requirements of tenanoy,

Finally, the interim rule clarifies that
in units whera the qualifying member of
the housshold has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effoct at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition, All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
~ from the previous programs to increase

clarity and comprehension of the
directions to recipients and
subracipients in the use of grant funds,

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act, HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities,

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religions character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for exampls, 24 CFR
674,300(c), 24 CFR 582,115(c), and 24
CFR 683.160(b).)

HUD's equal participation regulations
were promptaed by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 186,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
pratection of the laws for faith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13569 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13659
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independencs, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
faderal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religions belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice, The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or gervices supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposss of greater clarity and
compregensibﬂity, the Executive Order
uses the texm “explicitly religions” in
lieu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13659 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships i
(Working Group) to review and evaluate
existing regnlations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on -
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.?

HUD intends to wait for OMB
guidance before initiating any :
rulemaking directed to broader changes
to HUD's existing faith-baged .
regulations, to ensure consistency with
faith-based regulations of other federal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as “explicitly religious” and “overt

1The report is available at; http:/

" wwwvwhilehouse,govisites/default/files/uploads/

fmalfaithbasedworkinggroupreport, pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13659 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place, HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578,013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
groject from previous programs, HUD

as established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit, ‘

Termination of assistance, The
interim rule provides that a recipient
may terminate assistancetoa -
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law, Recipients may resume
assistance to a participant whose
agsistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim ruls,
HUD has determined that a participant’s

assistance should be terminated only in
children,

the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.,

Fair Housing and Equal Opportunity
requirements, The Continuum of Cars,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.106{a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 604 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act,

Section 578,93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing, As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not diseriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 678.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admigsion is not
denied based on any membership in a
protected class; e.g.,, homeless veterans
with familises must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in & protected class,

Section 578.93(b)(3) states that
housing may be limited to families with
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.

Further, §§678.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when pro{ects providing
sober housing may exclude persons.

HUD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
578,93(b)(6) states that if the housing is
agsisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 578.93(b)(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and farnilies based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailad
explanation of the regulatory provision,
along with a few examplaes,

Section 578,93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing, The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to mest the needs of hard-to-
reach homeless persons, However,

§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general '
principles are offered to help clarify this' °
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section, a change in the factual scenario
may change the analysis.

-One clarifying example is as follows.
A private, nonprofit arganization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The reciplent
or subrecipient may establish a
preferencs for individuals who are
chronically homeless, When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual,

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are comhined with HUD
funding for housing that may be
restricted to a specific disability, For
example, If Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families, An
individual or a family that includes en
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, & private,
nonprofit organization applies for and
recelves Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
dented. ‘

Section 578.93(e) incorporates the
“preventing involuntery family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of & boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Spacific request for comment, HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requiroment. HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement,
In addition to comments about the
difficuities, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of

rogram income,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint -
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs,

Therefore, as needed, HUD may
advertise and competitively seleat
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds,

Recordkeeping requirements., Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care prograrn have always been required
to show compliance with regulations
through appropriate records, However,
the existing regulations are not specific
about the records to be maintained, The
interim rule for the Contimium of Care
program elabarates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homsless final rule,
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
dogumentation of “at risk of
homelessness” and these requirements
can be found in § 576.600(c) of the
Emergency Solutions Grants program
interlm rule published on December 5,
2011: Because the documentation
requirements pertaining to “‘at risk of -
homelessnoss” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD '
regulations,

ncluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires -only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes, The
interim rule provides that recipients of
grants may not make any significant
changes to uss of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met,
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
racipient’s or subrecipient’s records,

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, These
revisions draw from the requirements at
24 CFR 85,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeont,
including grantes submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are stil] being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants oxist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations,

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
prograr, HUD is amending the
following regulations, which reference
the Shelter Plus Gare Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Ssction 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 (Purpose and Applicaf:ility),
paragraphs {d) and (e} of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§6.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Ingome),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically § 58,1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Gonsolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
81, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V., Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.2 Notice and public

2The Admlnistrative Procedure Act {8 U.S.C. -
Subchapter 11} (APA), which governs federal
rulemaking, provides In section 553(a) thal matters
involving a military or forelgn affairs function of the
United States or a matler relating to federal agency
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procedures may he omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unneacessary, or contrary to the public
interest.” (See 24 CFR 10.1,)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Gontinuum of Care
program.?® Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112—
55, approved November 18, 2011} (FY -
2012 Appropriations Act). The FY 2012
Appropriations Aet, nnder the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs, Whils
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Gongress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112~
284) states in relevant part, as follows:
“The conferees express concern that
HUD gontinued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (Ses Conf. Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an-
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, fir;t, of a proposed rule, As

management or personnel or to public property,
loans, grants, benefits, or contracts are exempt from
the advance notice and public comment
roquirement of sections 663(b) and (o) of the APA,
In its regulations {n 24 CFR 10,1, HUD has waived
the exemption for edvance notice and public
comment for matters that relate to public property,
loans, grants, benefits, or contracts, and has
committed to undertake notice and comment
rulemaking for these matters.

3 Although HUD's regulation in 24 CFR 10,2
provide that HUD will involve public participation
In its rulemaking, this regulation also provides that
notice and public procedure will be omitied if HUD
determines in a particular case or class of cases that
notigo and public procedure ars impracticable,
unnecessary, or conlrary to the public interast.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years,
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care progrem,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the ressons stated above, HUD is
issuing this rule to take immediate
sffect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

V1, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563 ‘
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineftective, insufficient, or excessively
burdensoms, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned,” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a “‘significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order),

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process, The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in thie preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845), In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achiseves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Cars program to statutory
operation of the Continnum of Cars
program, this interim rule would also
have no discernible impact upon the
sconomy,

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room

.10276, 461 7th Street SW,, Washington,
DC 20410-0500. Due to sscurity
measures at the HUD Headquarters
building, please schodule an
appointment to review the docket file by
calling the Regulations Division at 202—
7083055 (this is not a toll-free
number). Individuals with speech or

" hearing impairments may-access this

number via TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.5.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a,m,
and 5 p.m, weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW,, Room
10276, Washington, DC 20416-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708-30556 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339,

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1985 (2 U.8.C. 1631-1638) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector, This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexibility Act

The Regulatory Flexibility Act (6
U.S8.C. 801 ef seq.) generally requires an
agency lo conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Gontinuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

-on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
'have not advised that such requirements
are burdensome, Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities,

Notwithstanding HUD’s
determination that this rule will not
have a significant effsct on a substantial
number of small entities, HUD

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency mests the
consultation and funding requirements
of section 6 of the Executive Order. This

spacifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD’s objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

Paperwork Reduction Act

The information collection
requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the reaning
of the Executive Order,

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.8.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.,

The burden of the information
collections in this interim rule is
estimated as follows:

Response N
Number of Total annual | Burden hours | Total annual
Information collection respondents f(f&‘:ggg responses | perresponse hours
§578.5(a) Establishing the COC ... prersensemess i 450 1 450 8,0 3,600
§578.5(b) Establishing the Board ..... 450 1 450 5.0 2,260
§578.7(a)(1) Hold CoC Meetings ....vmeremsierenns 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Membam 450 1 450 1.0 4850
§578.7(a)(4) Appoint commitiees ... .. 450 2 900 0.5 450
§578.7(a)(5) Governance Chaner ... 450 1 450 7.0 3,150
§578.7(a)(6) and (7) Monltor performance and evaluation 450 4 450 9.0 4,050
§678.7(a)(8) Centralized or coordlnated assessment sys- .

tem .., pone " 450 1 460 8.0 3,600
§578. 7(a)(9) Wmlen standards 450 1 450 5.0 2,250
§578.7(b) Designate HMIS ........ 450 1 450 10.0 4,500
§578.9 Application for funds ..... 450 1 450 180.0 81,000
§578.11(c) Develop CoC plan ... 450 i 450 9.0 4,050
§578.21(c) Salisfying condmons ............... 8,000 1 8,000 4.0 32,000
§578,23 Execuling grant agreements .. 8,000 1 8,000 1.0 8,000
§578,35(0) ADPOAI—SO0I0 11evvvsrssirsississsmisesmssessissrsmisssisenns 10 i 10 4.0 40
§578.35(c) Appaal—denled or decreased funding 15 i 16 1.0 16
§678,35(cl) Apppal—compeling CoC .uvmmnmmimmmnrns 10 1 10 5.0 50
§578.35(s) Appeal-—Consolidated Plan cerlification .......... 5 1 5 2.0 10
§578,49(a)—Leaslng exceptions ....... e 5 1 5] 1.5 7.5
§678.65 HPC Standards ... T T 20 1 20 10.0 200
§578. 75(a)(1) State and local requlrement&—appropnate

SBIVICO PrOVISION ..ccviuinonmisiiirississnsrssnsessinies PO 7,000 i 7,000 0.5 3,500
§578.75(a)(1) State and Iocal requlremenls——houslng .

[=lo1s (-1 BTN SRR RO 20 1 20 3.0 60
§578.75(b) Houslng quallly standards " 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwelling size . . 72,800 2 145,600 . 0,08 11,648
§ 578.75(c) Meals ..o - 70,720 1 70,720 0.5 36,360
§578.75(e) Ongoing assessment of supponlve serv 8,000 1 8,000 1.8 12,000
§678.75(f) Resldential SUPBIVISION ..o 6,600 3 19,800 0.76 14,850
§578.75(g) Participatlon bf.homeless Indlvlduals R 11,500 -1 11,500 1.0 11,500
§ 578,75(h) Supportive service agreements ... 3,000 100 30,000 0.6 15,000
§678.77(a) Signed leases/occupancy agreements ..., 104,000 2 208,000 1.0 208,000
§578.77(b) Caloutating occupancy charges ... 1,840 200 368,000 0.76 276,000
§578.77(c) Caloulating rent ..cuvvminmeenrviens 2,000 200 400,000 0.75 300,000
§578.81(a) Uso 1ostHCtON ...ivvraisiinssmesmmmmmcnmnens 20 1 20 0.6 10
§578.91(a) Termination of asslstanca . 400 1 400 4,00 1,600
§578.91(b) Due process for termination of a . 4,500 1 4,500 3.0 13,500
§ 678.95(d)—Confllct-of-Interest exceptions ... _— 10 1 10 3.0 30
§578.103(a)(3) Documenting homelassnese ................. . 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Documenting at Hsk of homelessness 10,000 1 10,000 0.25 2,500
§ 578.103(a)(6) Documenting imminent threat of ham ....... 200 1 200 0.5 100
§578.103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.25 525,000
§578.103(a)(7) Documenting case managemen! ....... 8,000 12 96,000 1.0 96,000
§ 578,103(a)(13) Documenting taith-based aollvl!les e 8,000 1 8,000 1.0 8,000
§678.103(b) Confidentlality procedures ....c.owmmmen 11,600 1 11,500 1.0 11,500
§5678.105(a) Grant/project changes—UFAs , . 20 2 40 2.0 80
§578.106(b) Grant/project changes—multiple project appli-

[+ 111 SRORRON TN TR e TR, 800 1 800 2.0 1,600

Total v RO oo e Vet T IR [ EPTOOIR e | e e aese 1,921,710,6 -

PAGE
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In accordance with 5§ CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary

for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Eveluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

{3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minjmize the burden of the
collection of information on those who
are to respond, including through the
usse of dppropriate automated collection
techniques or other forms of information
technology; e.g,, permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the

roposal by name and docket number

FR-5476-1-01) and be sent to;: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax: (202) 395~
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,,
Room 7233, Washington, DC 20410~
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov, HUD
strongly encourages commenters to
submit comments electronically,
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a commént, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 678 to
subchapter C of chapter V of subtitle B
of 24 GFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,

578,1 Purpose and scope.

578.3 Definitions,

Subpart B—Establishing and Operating a
Continuum of Care

578,56 Establishing the Continuum of Care,

578,7 Responsibilities of the Continuum of

Care.
676.9 Preparing an application for funds,
578,11 Unified Funding Agency.
678,13 Remedial action,

Subpart C—Application and Grant Award
Process

678,156 Eligible applicants,

578,17 Overview of application and grant
award process.

678,19 Application process.

578,21 Awarding funds.

578,23 Executing grant agreements,

578,26 Site control,

578,27 Consolidated plan.

578.29 Subsidy layering.

578.31 Environmental review.

578.33 Renewals,

578,35 Appeal.

Subpart D—Program Components and
Eflglble Costs

578,37 Program components and uses of
assistance,

578.39 Continunum of Care planning
activities.

678,41 Unified Funding Agency costs.

57848 Acquisition,

578.46 Rehabilitation,

578,47 New construction.

578.49 Leasing,

578,61 Rental assislance,

578,68 Supportive services.

578,65 Operating costs, )

578,67 Homeless Management Information
System.,

578,58 Project administrative costs,

578,61 Relocation costs,

578,63 Indirect costs,

Subpart E—Hligh-Performing Communlties

578,65 Standards.

578,67 Publication of application.
578.68 Cooperation among entities,
578,71 HPC-eligiblo activities,

Subpart F—Program Requirements

578,73 Matching requirements.

578,76 General operations,

578.77 Calculating occupancy charges and
rent,

578,79 Limitation on transitional housing,

578,81 Term of commitment, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
‘acquisition,

578,85 Timeliness standards,
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678,87 , Limitation on use of funds,

578,890 Limitation on use of grant funds to
serve persons defined as homeless under
other federal laws,

578,91 Termination of assistance to
program participants. .

678,93 TFair Housing and Equal
Opportunity,

578,95 Conflicts of interest.

578,87 Program income,

578,99 Applicability of other federal
requirements,

Subpart G—Grant Administration
578,101 Technical assistance,
578,103 Recordkeeping requirements,
578,105 Grant and project changes.
578,107 Sanctions.
578.108 Closeout,

Authority: 42 U,5,C, 11371 et seq., 42
1.8.C. 3535(d).

Subpart A—General Provisions

§578.1 Purpose and scope.

(a) The Continuum of Gare program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.C. 11381-11389),

{b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; ‘

(8) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. '

§678.3 Definitions.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C, 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed, It
includes funds only for those sligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), lsss the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities),

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of -
that Continuum,
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At risk of homelessness. (1) An
individual or family who:

(1) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

(ii) Does not have sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Hé)me]ess” definition in this section;
an .

(iti) Moets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
bscause of economic hardship;

(C) Has been notified in writing that
their right to ocoupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in & larger housing unit in which
there reside more than 1.6 people per
room, as defined by the U.S, Gensus
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other.youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

{2) A child or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homsless Youth Act (42 U.8,C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C, 9832(11)), section
41403(8) of the Violence Against
Women Act of 1994 (42 U.8.C. 14043e—~
2(6)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.G,
2012{m)), or section 17(b)(15) of the
Child Nutrition Act of 1968 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless" under this

sectlon, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8,C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic ares, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
agsessment tool,

Ghronically homeless, (1) An
individual who:

{1} 1s homeless and lives in & place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(11) Has been homeﬁess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(11i) Can be diagnosed witil one or

_more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
mests all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless,

Collaborative applicant means the
eligible applicant that has besn
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

ATTACHMENT .....C.....c..
pAGE .. 10 oF .. A1 pAGES

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law snforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disabilig; means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.8.C.
15002):

(1) A severe, chronic disability of an
individual that—

(1) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(1) Is manifested before the individual
attains age 22;

(i1) 1s likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language; :

(C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meseting three or more
of the criterla described in paragraphs
(1)i) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of mesting these criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

‘Emergency shelter is defined in 24
CFR part 576. ' .

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 578,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD,

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a High-
performing community by HUD,

Homeless means: =~

(1) An individuel or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

(i) An individual or family with a
primary nighttime residence thatisa -
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(i) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals}); or

(iti) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(ii) No subsequent residence has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
gection 387 of the Runaway and
Homeless Youth Act (42 U.S8.C, 5732a),
gection 637 of the Head Start Act (42
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.8.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.8.C.
264b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U,S.C. 1786(b)), or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11434a});

(1i) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(iii) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

gvg Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who!

(1) Is fleeing, or is attempting to flee,
domestic violencs, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(ii) Has no other residence; and

(i) Lacks the resources or support
networks, e.g., family, friends, and faith-
based ‘or other social networks, to obtain
other permanent housing.

Homeless Munagement Information
Systemn (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,

HMIS Lead means the entity
designated by the Continunum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless

. persons with a disability to live
independently.

- persons carried out on one night in the

an-organization;
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Point-in-time count means a count of
sheltered and unsheltered homeless

last 10 calendar days of January or at
such other time as required by HUD.,
Private nonprofit organization means

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; :

(2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance,

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies,

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Projsct means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agresment with HUD,

Safe haven means, for the purpose of
defining chronicelly homeless,
supportive housing that meets the
following;

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

{3) Has an overnight capacity limited
to 26 or fewer persons; and '

(4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local )
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project,

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purposs of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD detexmines necessary, The
program participant must have a lease
or occupancy agrsement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an sligible applicant selected by the
Continuum of Care o apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violencs, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women'’s shelters, domaestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care,

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area

shall establish a Continuum of Care for

the geographic area to carry out the
duties of this part, Relevant
organizations includs nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businssses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a}(3) and must comply with the
conflict-of-interest requirements at
§578,95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homsless or
formerly homeless individual,

(c) Transition, Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b} of this section,

§578,7 Responsibliities of the Continuum
of Care,

(a) Operate the Continuum of Gare.
The Continuum of Care must:

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Gare, The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; ’

(4) Appoint additional committees,
subcommittees, or work Toups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
nesded to comply with subpart B of this
part and with HMIS requircmonts as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s}, and any person acting
on behalf of the board;

(8) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performancs, evaluate
outcomes, and take action against poor
porformers;

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of

"Gare program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noeds
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violencs, sexual
assault, or stalking, but who are seeking
sholter or services from nonvictim
service providers, This system must
comply with any requirements
astablished by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include:

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

(%i) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
recelving rapid rehousinf assistance;

(v) Policies and procedurses for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

{vi) Where the Continuum is
designated a high-performing
community, as described in subpart G of
this part, policles and procedures set
forth in 24 GFR 576,400(e)(3)(vi),
(e)(3)(vii), (e}(3){viil), and (e}(8)(ix).

{b) Designating and operating an
HMIS, The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(FMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(8) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS, ‘

(4) Ensure consistent participation of
racipients and subrecipients in the
HMIS; and

{6) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continoum of Care planning. The
Continuum must develop a plan that
includes: ;

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following;

(i) Outreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategiss,

{2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements:

?i) Homeless persons who are living in
a place not designed or ordinarily used.
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons,

(1) Persons living in emergency
shelters and transitional housing
projects must he counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic

“area;

(4) Providing information required io
complete the Gonsolidated Plan(s)
within the Continuum's geographic
area;

(6) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

§578.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 678,19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(8) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
gpplicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself;

(1) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. .

§578.11 Unlfled Funding Agency.

(a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum,

(b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designatea
collaborative applicant a UFA;

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
{for nonprofit organizations) and 24 CFR
856.20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA., '

(c) Requirements. HUD-designated
UFAs shall;

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

{2) Enter into legally binding
agreements with subrecipients, and
receive and distribute fundsto
subrecipients for all projects within the
geographic area, .

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordence with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars,

(4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD,

§578.13 Remedlal actlon.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area.

(b) HUD ust provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond,

Subpart C—Application and Grant
Award Process

§678.15 Eligible applicants,

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants, :

(b) Designation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
ap})licant is being designated as the
collaborative applicant, If the
Continuum is designating Dnl{) one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

¢) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds,

§578.17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties,

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by:

(1) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

ii) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
sot aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to mset policy priorities
got in the NOFA; and

(1if) Deducting the amount of funding
necessary for Continuurn of Care
planning activities and UFA costs. _

(3) PPRN is calculated on the amount
determined under paragraph {a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas {(American
Samoa, Guam, the Commonwealth of
the Northern Marianes, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

i) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

(1i1) The amount remaining after the
allocation under paragraphs (a}(1) and
(2) of this section will be allocated,
using the'CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Solutions Grants program in
. any year since 2004 and all other
counties in the United States and Puerto
Rico,

(4) If the celculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reducs,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Culeulating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand,
Next, HUD will determine the renewal
demand within the Gontinuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes,

(8) Establishing FFRN, The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will {ssue a NOFA in accordance
with the requirements of 24 GFR part 4.

(b) Applications, All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time-and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homsless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§678.21 Awarding funds.

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
reciplents through a national
competition based on selection criteria
as defined in section 427 of the Act,

(b) Announcement of awards. HUD
will announce awards and notify
selectad applicants of any conditions
imposed on awards, Conditions must be
satisfied before HUD will exscute a
grant agreement with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it,
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA, Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

oy,
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months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due o
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.

(a) Deadline, No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement,

(b) Grant agreements, (1) Multiple
applicants for one Continuum, Ifa
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area, A default by the
recipient under one of those grant
agreements will also be a default under

" the other,

(8) Unified Funding Agencies. If a
Continuum is'a UFA that HUD has
approved, then HUD will ontor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Cars
planning aud UFA costs, if any. These
two graits will cover the entire .
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other,

() Required agreements. Recipients
will be required to sign a grant .
agreement in which the recipient agress:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578; ‘
(2) To monitor and reporl the progress
of the project(s) to the Continuum of
Care and HUD; .

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment, .
provision of volunteer services, or
otherwiss, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that;
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i1) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

. (ili) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; ,

Fiv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part G of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal contro}
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordence with
generally accepted accounting .
principles, if the recipient is a UFA;

(8) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children 4ds close as
possible to their school of origin so as
not to disrupt such children’s

"education;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
sot forth in § 578.7(a}(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD’s mipimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Gare
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

{12) To comply with such other terms
and conditions as HUD may establish by
NOFA.,

§578.26 Slte control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient,

(b} Evidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U,S.C, 42
to finance a projsct must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site,

(1) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(11) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the Eroject is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision,
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Other applicants, Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding Is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 678.35.

(c) Timiing of consolidated plan
certification submissions. The required
certification that the application for .
funding is consistent with the HUD-
approved consolidated plan must he
submitted by the funding application
submission deadline announced in the
NOFA., '

§578.29 Subsldy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1889 (42
U.8.C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD'’s

‘review of this information is intended to

prevent excessive public assistance for

ATTACHMENT ..eeelCivurnn
PAGE .28 . oF .. %]... PAGES




Federal Register/Vol. 77, No. 147 /Tuesday, July 81, 2012/Rules and Regulations 45449

proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§5678.31 Environmental review,

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for sach
property, any environmental review
required by 24 CFR part 60, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

{b) The recipient or subrecipient, its
project partners, and thelr contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals. "

(a) In general, Awards made under
this part and title IV of the Act, as in
sffect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renswed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
consldered for funding, recipients must
submit a request in a form specified by

HUD, must meet the requirements of
- this part, and must submit the request

within the time frame established by
HUD,

{b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
hased rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for;

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic ares; and

(1) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
grogmm sven if the awardees would not

o eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identifled in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Gare
program, or 24 CFR 583,325, if the
project received funding under thé
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

(e) Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the compstition and was part
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon s finding that the project
meets the purposes of the Continuum of
Caro program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

{f) Annual Performance Report
vondition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable.or shows
noncompliance with the requirements
of the grant and this part,
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§578.35 Appeal.

(a) In general, Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the appeal,

(b) Solo appyigants. (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, ‘

3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Gare, The Continunum shall have 30 days
from the date of its receipt of the solo

applicant’s evidence to respond to HUD -

in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision. HUD will notify the solo
applicant and the Continuum of its

decision within 80 days of receipt of the

Continuum’s response.

(6) Funding, If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take romedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s).

(c) Denied or decreased funding, (1)
Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial’
or decrease,
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(8) Funding, Awards and {ncreases to
awards made upon appeal will be made
from next available funds,

(d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score, No projects will be funded from
the lower scoring Continuum, No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 46 days of the date of HUD's
announcement of the award,

(8) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse & decision only upon a showing
by the applicant that HUD error caused
the denial. :

(e) Consolidated plan certification, (1)
In general. An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send & copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum;

(1) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91,500(c); and

(iif) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan,

(3) Jurisdiction response, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in'the

appeal,

(}21) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD'’s receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: : :

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B} The reasonableness of the
jurisdiction’s refusal to provide the
certificate,

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Ellgible Costs - ’

§678,37 Program components and uses of
asslstance,

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through § 678,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components, All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are:

(1) Permanent housing (PH),
Permanent housing is community-based
housing, the purpose of which {s to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(1) Permanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which -
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants.

(i) Rapid rehousing, Continuum of
Care funds may provide supportive
services, as set forth in §6578.63, and/or
short-term (up to 3 months) and/or
medium-term {for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.61(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§678,51(a)(1)(i) and (ii); (a)(2); (c) and
() through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay,

(B} May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum numger of months that a
program participent may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance, The recipient
or subrecipient may also require
prograrn participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public bousing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops, ‘

(E) Muist re-svaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Caroe assistance and the types and
amounts of assistence that the program
participant needs to retain housing. Tho
recipient or subrecipient may require
each program participant recelving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt

e
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from this requirement if the Violence

* Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant's
acgeptance of services,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,

(3) Supportive Service Only (S50).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes street
outreach,

(4) HMIS. Funds may be used by
HMIS Leads to leass a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

{6) Homelessness prevention, Funds
may be used by recipients in -
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 576,108, that are
necessary to prevent an individual or
family from becoming homeless,

(b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: :

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(8) Bring existing housing and
facilities into compliance with State and
local government heslth and safety
standards, as described in §578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

55 Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

&})) Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care,

(¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and insligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
activities,

(a) In general, Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (3) Participating in the consolidated
plan(s) for the geographic area(s).

{b) Continuum of Care planning
activities. Eligible planning costs
include the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system; )

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergancy Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible,

§578.41 Unified Funding Agency costs,

(a) In general, UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients o
under the Continuum of Care program.

(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program,

(cﬁ Monitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§578.43 Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive services for
homsless persons.

§678.45 Rehabllitation.

(a) Use. Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eligible costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
'with that construction, for use as
housing,

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
includs the cost of real property
acquisition,

a)) Ineligible costs. Grant funds may
not be used for new construction on
leased property,

§678.49 Leasing.

(a) Use. (1) Whexe the recipient or
subrecipient is lsasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years, Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for good cause,

(2) Any request for an exception must
include the following; '

(i) A description o% how leasing these
structures is in the best interest of the
program;

(i) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(111) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.

{b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space,

(2) Leasing individual units, When
grants are used to pay rent for
individual housing units, the rent paid
maust be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, thess
utilities may be paid from leasing funds,
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost,

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

Z‘i) Oceupancy ugreements and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a),

(6) Caleulation of ococupancy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in § 678.77.

(7) Program income, Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title 1V, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project, Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subracipient and the landowner,

§578.51 Rental assistance,

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources,

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordante
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

(i) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.

(2) Grant funds may be used for
sscurity deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(c} Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to b6 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(8) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, :

(e]pProject-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move, Up to 15 years
of rental assistance may be awarded in
one compstition, .

(f) Grant amount, The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant perfod. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance, Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants,

(2) For tenant-based rental assistance,
on demonstration of need:

(1) Up to 25 percent of the total rental
assistance awarded may be spent in any
year of a 5-year grant term; or

(i1} A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full

- B-year period,

(3) A recipient must serve at least ag
many program participants as shown in
its application for assistance.

(4?% the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies. If a unit assisted under
this section is vacated before the
expiration of the leass, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another sligible.
person, Biief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies, |

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing tinit.

(k) Resident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97, )

(1) Leases. (1) Initial lease. For projsct-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agresment for a
term of at least one year, which is
terminable for cause. The leages must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party,

(2) Intial lease for transitional
housing, Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month, The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;

'§578.63 Supportive services.

(a) In general. Grant funds may be
used to pay the sligible costs of
supportive services that address the
special needs of the program
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participants, If the supportive services
are provided in a supportive service
facility not contained in a hiousing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are sligible as a
supportive service,

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, ‘

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly, ‘

(b) Duration, (1) For a transition
housing projsct, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living,

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once

er month as set forth in
§578,37(a)(1)({i)(F), to assist the
program participant in maintaining
long-term housing stability,

(¢) Special populations. All eligible
costs are sligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
vietims of domestic violencs, dating
violence, sexual assault, or stalking.

(d) meligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
neaded to provide supportive services
are not eligible costs,

(e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 678.53(a)(2) are eligible
costs,

(2) Assistance with moving costs,
Reasonable one-time moving costs ara
eligible and include truck rental and
hiring a moving company,
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
sligible costs. Component services and
activities consist of}

{1) Counseling;

(ii) Developing, securing, and
coordinating services;

(iit) Using the centralized or
coordinated assessment system as
required under §578.23(c)(9). ‘

iv) Obtaining federal, State, and local
benefits;

{v) Monitoring and evaluating
program participant progress;

{vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with -
victims of domestic violence, dating
violence, sexual assault, and stalking;

an

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. '

(4) Child care, The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, énd comprehensive
and coordinated developmental
activities, are oligible,

(1) The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

(iif) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be ’
eligible, ~

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED), -

(ii) Component servicss or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
. and referral to community resources.

(8) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(1) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or cortificates.

(ii) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources.

(7) Food. The cost of providing meals
or groceries to program participants is
eligible,

8) Housing search and counseling
services, Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are;

(A) Mediation with property owners
and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ahility to obtain and retain housing,

(1) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding i
criminal warrants,

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling,

(ii1) Fees based on the actual service
performed (i.e,, fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees, Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees’ salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training, The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parsnt
training,

" (11) Mental health services, Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic ’
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when'
provided by licensed medical
professionals including:

{i) Providing an analysis or .
assessment of an individual’s health
problems and the development of a
treatment plan;

(ii)-Assisting individuals to
understand their health needs;

(i1i) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication;

(vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care,

{13) Outreach services. The costs of
activities to engage persons for the ]
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

é) Eligible costs include the outreach
worker’s transportation costs and a cell
phons to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and' providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care, ,

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. .

(18) Transportation, Eligible costs are:

{1) The costs of program participant’s
travel on public transportation or in &
vehicls provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

(i1} Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi})lf public transportation options
are not sufficient within the area, the
reciplent may make & one-time payment
on behalf of a program participant
nooding car repairs or maintenance
required to operate a personal vehicls,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

{16} Utility deposits, This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1}
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

{1) The costs of labor or supplies, and
materials incurred by the recipient or
subrdcipient in directly providing
supportive services to program
participants; and

(ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the serviges.

§578.55 Operating costs,

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintonance
and repair of housing;

(2; roperty taxes and insurance;

{3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost};

(4) Building security for a structure
where more than 50 percent of the units

-or area is paid for with grant funds;

(5) Elsctricity, gas, and water;

(8) Furniture; and :

(7) Equipment,

(c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project,
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the leass,

§578.67 Homeless Management
Information System.

(8) Eligible costs, (1) The recipient or
subrecipient may use Gontinuum of
Care program funds to pay the costs of
contributing data to the HMIS
designated by the Continuum of Gare,
including the costs of:

(i) Purchasing or leasing computer
hardware;

(if) Purchasing software or software
licenses;

(iii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; ‘

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including: :

(A) Compleling data entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;

{ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. '

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds ta pay the
costs of: '

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iif) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the.
training,

(8) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements,

§578.59 Project administrative costs.

(a) Eligible costs. The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§678.43 through §678.567, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation, These costs
include, but are not limited to,
necessary expenditures for the
following;

(1) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whoso primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job

“includes any program administration
assignments, The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following:

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and complience with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Goordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i}(A) through (G) of this
section,

(ii) Travel costs incurred for
monitoring of subrecipients;

(i1i) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
sarvices; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
{but not purchase) of office space.

(2) Training on Continuum of Care
reguirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings,

(3) Environmental review, Costs of
carrying out the environmental review
responsibilities under § 578,31,

) Sharing requirement, (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of tho grant amount awarded for the-
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients, -

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§578.61 Relocation costs,

(&) In general, Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs, Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.

§576.63 indlrect costs,

(a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicable,

{b) Allocation, Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable.

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
oxpenditure limit under §§ 678.38,
578,41, and 578,69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E—High-Performing
Communities

§578.66 Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated 4 high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum: .

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards-
for HPCs,

() Standards for qualifying as an
HPCG. To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Gare’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(i1) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homsless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

{iil) HMIS coverage. The Continuum’s

"HMIS must have a bed coverage rate of

80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD'’s HMIS
requirements,

?iv) Serving families and youth, With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:

(A) 96 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

{2) Reliable data generated from
sources other than the Continuum’'s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards;

(i) Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive ontrsach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area.

(i1) Renewing HPC status, If the
Continuum was designated an HPG in
.the previous faderal fiscal year and used
Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§6576.67 Publication of application,

HUD will publish the application to
be designated an HPG through the HUD
Waeb site, for public comment as to
whether the Continuum seeking
designation as an HPG msets the
standards for being one,

§678.69 Coopoeration among entities,
An HPGC must cooperate with HUD in
distributing information about its
. successful efforts to reduce
homelessness,

§678.71 HPC-eliglble activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 GFR
576,103 and 24 CFR 676,104, if
necessary to prevent the individual or
family from becoming homeless,
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistancs, the written standards
set forth in § 578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply.

Subpart F—Program Requirements

§578,73 Matching requirements.

(a) In general, The rocipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§678.71, .

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program,

(c) In-kind contributions, (1)EIThe
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the

_ project as match, provided that if the

recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71, .

(2} The requirements of 24 CFR 84,23
and 86,24 apply, '

(3) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services,
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employees
gerforming similar work, the rates must

e consistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
spscific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.76 General operations,

(a) State and local requirements, (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code {as applicable to the type

of structure) of the International Code
Council.

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing quality standards,
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQQS) under 24 CFR 982,401
of this title, except that 24 CFR
082,401(j) applies only to housing
occupie(i by program participants
receiving tenant-based rental assistance,
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that recelves project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. .

" (1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit mesets -
HQS, Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQ)S.

(c) Suitable dwelling size, The
dwelling unit must have at least one .
bedroom or living/sleeping room for
each two persons,

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room,

(2) If household composition changes
during the term of assistancs, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services, -

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(8) Ongoing assessment of supportive’
services, To the extent practicable, each

ATTACHMENT...... e

PAGE ..31.... oF .. 1. PAGES




45458

Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the projeat,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision, Bac

recipient and subrecipient of assistance .

under this part must provide residential
supervision as nacessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

{g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part, This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
agsistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a-
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such serviges as a condition
of continued participation in the
program,

(i% Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the gualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member’s
death, long-term incarceration, or long-

‘term institutionalization. -

§578.77 Caleulating occupancy charges
and rent.

(8) Occupancy agreements and leases,
Recipients and subrecipients must have
signed occupancy agreerments or leases
(or subleases) with program participants
residing in housing, :

(b) Calculation of occcupancy charges.
Recipisnts and subracipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monihly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(8) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4) Income, Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,

+ and if there is a change in family

composition (e.g., birth of a child) or a
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly. :

(c) Resident rent. (1) Amount of rerit,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.8.C, 1437a(a)(1)).

(i1) Income of program participants
must be calculated in accordance with
24 CFR 5,809 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant,
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program

- participants must provide the recipient

or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment.

§676,79 Limitatlon on transitional
housing. :

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
projsct longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits.
{a) In general. All recipients and
subrecipients receiving grant funds for
acquijsition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 16
years from the date of initial occupancy
or date of initial service provision,
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants

‘before receiving payment of grant funds.

(b) Conversion, Recipients and’
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
axplanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area.

(c} Repayment of grant funds, If a
projoct 1s not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under

- paragraph (b} of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced]%y 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that recetved
grant funds for acquisition,
rehabilitation, or new construction,
oocurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition,

(e) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that moet the requirements of

_ this part;

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1988; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness,

§578.83 Displacement, relocation, and
acqulsition,

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. “Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Gare funds
received or anticipated in any phase of
an undertaking, .

{(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C. 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Bxisting Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(i1)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in § 578,79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section, Program
participants temporarily relocated in
accordance with the policies describad
in this paragraph must be provided:

(i) Reimbursement for all reasonable
out-of-pocket expensss incurred in
connection.with the temporary .

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(1i) Appropriate advisory services,
including reasonable advance written
notice of: :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(1) of this saction, '

(c) Relocation assistance {‘or displaced
persons, (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must be provided _
relocation essistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means, This policy,
however, does not require providing a
person & larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling,
See 49 CFR 24,205(c)(2)(1)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person’ means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move fora
project, including any permanent move
from the real property that is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date of the
submission by the recipiont or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in |
accordance with §578.25(b); or
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{B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move accurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§ 578.25{b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (¢)(2)(1)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(15) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
movss after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
progeet; or

(ii) For the purposes of paragraph (c)
of thig section, the term “displaced
person” means any person {family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project complstion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Gontinuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §678.77; or

(B) The program participant is
reguired to relocate temporarily, doss
not return to the building or complex,
and any one of the following situations
occurs:

(2) The program participant is not
offered payment for all reasonable out-

of-pocket expenses ingurred in
connection with the temporary
relocation;

(2) The program participant is not
sligible to return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon projact completion; or

(3) Other conditions of the move are
not reasonable.

(iii) Notwithstanding the provisions of
paragraph (c}(2)(i) or (ii) of this section,
a person doss not qualify as a
“displaced person” if: ‘

{A) The person has been evicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see § 578,91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the

application but, before signing a lease or .

occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section}, as a result of the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is & program
partieipant ocoupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
movse as a direct resulf of the length-of-
occupancy restriction under § 578.79; or

{E} HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipient may request, at any
time, HUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations’ means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 GFR 24,101(b)(1)
through (5}, the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there ars
Continuum of Care funds in any part of
the project costs,

{e) Appeals. A person who disagrees -
with the recipient’s (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10), A low-
income person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§678.85 Timeliness standards,

{a) In general, Recipients must initiate
approved activities and projects
promptly.

{b) Construction activities, Recipients
of funds for rehabilitation or new
construction must mest the following
standards:

(1) Construction activities must begin
within 9 months of the later of signing
of the grant agreement or of signing an
addensum to the grant agreement
authorizing use of grant funds for the
project.

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(o) Distribution, A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 456 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
aligible activities commence,

§578.87 Limitation on use of funds,

(a) Maintenance of effort, No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations.that are
religious or faith-based are eligible, on
the same basis ag any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government réceiving funds under the
Continuum of Gare program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subracipients of program funds shall
nol, in providing program assistancs,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(11) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
thelr-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. _

(2) Separation of explicitly religious
activities, Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
agsistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(8) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character,
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explinitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law;
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) ﬁ]ternative provider, If a program
participant or prospective program
participant of the Continuum of Gare
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral, In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578,103(a)(13), Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requiraments, ‘

(5) Structures, Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities, Program funds may -

be used for the acquisition,
construction, or rehiabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both sligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to'eligible activities in
accordance with the cost accounting
requirements appliceble to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements,
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, {s subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85), '

{6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segrogate the federal funds or
commingle them, However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medinm-term rental
assistance and acquisition,
rehabilitation, or new construction; -

(4) Rental assistance and leasing; or

(5) Rental assistance and operating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§578.80 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homelass under
paragraphs (1), (2), and (4) of the
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definition of homeless in § §76.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, '

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care’s geographic
area may be used to serve such persons.

{c) Exception, The 10 percent
limitation does not apply to
Continunms in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§5678.91 Termination of assistance to
program participants,

(a) Termination of assistance, The

- reclpient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupandy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

(b} Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law, This
process, at a minimum, must consist of;

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to recelve assistance;

{2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinete of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss porsons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
Opportunity, ' )

(a) Nondiscrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable,

{b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
particular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: :

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5,105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families),

(3) The housing may be limited to
families with children,

{4) If the housing has in residence at
least onse family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing, -

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises,

(8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
disoases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g,, substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offor services for a
particular type of disability, no
otherwise.eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

{c) Affirmatively furthering fair
housing, A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must;:

(1) Affirmatively market their housing
and supportive services to sligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special ontreach, arid maintain records
of those marketing activities; ‘

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Gonsolidated Plan; and

(3) Provide program participants with
information on rights and romedies
available under applicable federal, State
and local fair housing and civil rights
laws, )

(d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles IT and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 36 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities,

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§678.95 Conflicts of interest,

{a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

b) Continuum of Care board
members, No Gontinuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(c) Organizational conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might he
otherwise impaired, Such an
organizationial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would elso arise when an
smployee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts, For all other
transactions and activities, the following
restrictions apply:

(1) No coveredy person, meaning a
person who is an employes, agent,
consultant, officer, or elected or
appointed official of the recipient or its
suhrecipients and who exorcises or has
exercised any functions or
responsibilities with respsct to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agresment with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure.

(2) Exceptions, Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d){2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section,

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by & written
assuranae, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has besn disclosed in
accordance with their written code of
conduct or other conflict-of-interast
policy; and

(B} An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies.

11) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subreciplent’s project,
taking into account the cumulative
effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in thlf pc)»(si§ion 1(iesr.:ribed in

aragraph (c)(1) of this section;
P (E?W%atgler undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest sorved by
avoiding the prohibited conflict;

(F) W%mther the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(G})Any other relevant considerations,

§578.97 Program income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity.

(b) Use, Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income may be
deducted from gross income to calculate

rogram income, provided that the costs
ave not been charged to grant funds,

(c) Rent and occupancy charges,
Rents and occupancy charges collected
from program participants are program
income, In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.99 Applicabliity of other federal
requiremsnts.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in § 578.31.

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 8003 of the
Soﬂid Waste Disposal Act, es amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(8) Must have established an
affirmative procurement grogram for the
procurement of recovered materials
identified in the EPA guidelines,

(c) Transparency Act Reporting;
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its snccessor system, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (76 FR 556669),

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.

e) Applicability of OMB Circulars.
The requirements of 24 CFR part 86—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A~87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(D) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C, 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C, 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, J, K, M, and R
apply to activities under this program,

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A
133, “‘Audits of States, Local .
Governments, and Non-profit
Or&anizations.”

) Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§578.101 Technical assistance.

{a) Purpose, The purpose of
Continuum of Care technical assistence
is to increase the effectiveness with
which Gontinuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separdtion of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined, Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not posssss, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs,

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers, ‘

(d) Awards, From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance,
HUD may also enter into agresments
with other federal agencies for awarding
the technical assistance funds,

§578,103 Recordkeeping requirements.

(a) In general, The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whsther the recipient and its
subrecipients are meeting the
requirements of this part, including:

.(1) Continuum of Care records, Each -
collaborative applicant must keep the
following documentation related lo
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establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of §578.5(b);

if) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(iii) Evidence that the Continuum has
prepared the application for funds as set
forth.in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records,
UFAs that requested grant amendments
from HUD, as set forth in §578,105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved,

3) Homeless status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “‘at risk of
homelsssness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR 576.500(c).

{5) Records of reasonable belief of
imminent threat of harm, For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violencs, dating violence, sexual
assault, or stalking under §578.61(c)(3),
each recipiont or subrecipient of
assistance under this part must retain:

(i) Documentation of the originel
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original viclence is not
already documented in the program
participant’s case file. This may he
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household. :

(fi) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence, This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the viclence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant io whom the
violence occurred or the head of

" household.

{8) Annual income, For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;

{i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(i) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income recelved before the date of the
evalunation;

- (iii) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation,

(7) Program participant records. In
addition to evidence of “homeless”
status or “at-risk-of-homelessness’ -
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(i) Where applicable, compliance
with the termination of assistance
requirement in § 578.91.

8} Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578,75(b),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, .

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578,73, The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts of interest. The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in § 578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 578,95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678.96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions,

(12) Homeless participation. The
racipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-based activities, The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements -
under § 578.87(b),

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document complience with the
requirements in § 578.93(c),

15) Other federal requirements, The
recipient and its subreciplents must
document their compliance with the
federal requirements in § 678,99, as
applicable.

16) Subrecipients and contractors, (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

{ii) TKe recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

(iif) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84,

(17) Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD,

{b) Confidentiality, In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Cere
assistance will be kept secure and-
confidential; .

(2) The address or location of
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period of record retention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 years or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and .

(2) Where Gontinuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Gontinuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights, The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 6 years,
consjstent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
reguiréments in this part,

8) Reports, In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on ifs use of Continuum
of Gare funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD; Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exeeption under § 578.81(e).

§578.105 Grant and project changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient,
(2) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient, Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well s a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions In
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in'the
number of units, and a change in the
subpopulation served, ‘

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§678,107 Sanctions. :

(a) Performance reviews, (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient, In
conducting performance reviews, HUD
will roly primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If HUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has comglied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation |
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(E% If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of |
this section,

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse sffects or consequeﬁces; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submil and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:

1) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and following a
management plan that assigns
responsibilities for carrying out the
remedial actions;

{iii} Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
sligible activities or projects;

v} Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
sither reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vil) Making matching contributions
before or as draws are made from the

' recigiant’s grant,

(2) HUD may change the method of
payment to a reimbursement basis,

8) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects,

(4) HUD may continue the grant with
a substitute recipient of HUD’s
choosing,

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be insligible. .

(6) HUD may requirse the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available,

(c) Recipient sanctions. If the
recipient determines that a subrecipieni
is nat complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs {a) -
and {b} of this section,

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 aro not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are Jess than the total cost agreed
to in the grant agreement for a one-year

period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed,

§578.109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term,

(¢} Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a clossout agreement, The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant heing
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continnum of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent labilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

{1i1) Use of personal property
purchased with Continuum of Care

rogram funds; and

{iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

{5) Other provisions appropridte to
any special circumstances of the grant
closeout, in modification of orin
addition to the obligations in paragraphs
(c)(1) through (4) of this section,

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Planning
and Development (Acting).

[FR Dac, 2012-17546 Filed 7—-30-12; 8:45 am)
BILLING CODE 4210-67-P
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AUTHENTICATED
UE, GOVERNMENT .
INFORMATION
GPO,

Office of the Secraiary, HUD

respect to date, information or re-

port(s) required under subpert B of this

part (but that are not required by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) or (f)
of the Freddie Mao Aoct), the Sedretary
may pursue any oivil or administrative
romedies or penalties against the GSH

. that may be avallable to the Seoretary.

The Secretary shall pursue such rem-
edies under applioable law.

(8) Procedures. 'The Seoretary shall’

comply with the prooedures set forth in
subpart G of this part in connection
with any enforoement action that he or
she may initiate against s GSH under

p&rga,gre,ph (&) of this seotion,
{68 ¥R 63643, Nov; 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU~
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Beo.

84,1 Purpose,

84,2 Deofinitions,

84,8 Bffaol on other issnances,

- 84,4 Deoviations,

84.6 Subawards, s
subpem B—Pfe-Award Requlremenis

084,10 - Purpone.

84,11 Pre-award pouoias.

84,12 Forins for applying for Federal assist-
anoe.

§4,13 Debarment and suspeusion; Diug-Free
Workplros, R

84,14 ‘Bpooial awerd conditions,

84.15 Maetrio system of measurement.

84,16 Resouros Conservation and Recovery

oh.
84,17 Oorbifiontions and representatlons.

Subpan C—Post-Award Requlremenis

PINANOIAL AND PROGBAM MANAGEMENT

B4.20 Purpose of financia) ant program mon-
agement,

B4.21 Standards for finanoial menngemont
systems,

B4.22 Payment,

84,28 Cost sharing or matohing,

84,24 Program income,

84.26 Rovision of budget and program plaus.

84,28 Non-Federal andits,

84,27 Allowable oosts,

Pi, 84

84,38 Period of avallability of funds.,
' PROPBERTY STANDARDS

84,380 Purpose of property strndards,

84.31 Insupants ooverage.

84,82 Real property.

84,83 Iederally-owned and axempt properby.
84,84 Bguipment,

84‘35 Supp]ies and other expenda,ble prop-

84.38 Inbanglble property, '
B4.37 Property trust relationship.

PROCUREMENT BTANDARDS

84,40 Purposs of prooursment standards.
8¢.41 Reolpient responsibilities.

84,42 Oodes of conduot,

04,48 Oompetition,

84,44 Prooursment prooadm'as.

84,46 Oost and prioe analysis,

84,46 Proourement renordis,

64,47 Oontract administration,

84,48 Contraot provisions,

REPORTS AND BMORDB
84.60 Purpose of roports a.nd Te0ords.
B4,51 Monitoring’ end reporting progmm
performance,

84,62 Finanolal reporting.
84,68 Retention and access requirements for

reoords,
"TERMINATION AND DNFOROEMENT

84,60 Purpose of termination end enforos-
ment, :

84,61 Termination,

84,62 HEnforosment,

Subparl D—Afler-the-Awaid Requirernents

"84.90 Purposs,

84,71 Closeout procedures,

8472 Bubseguent adjusbments and oon-
tinuing responsibilities.

84,73 Oolleotion of amounts dus,

Subpast E—Use of Lump Sum Grants

84.80 Conditions for use of Lump Sum (fxed
prios or fixed amount) grants.

04,61 Definition,

84,82 Provisions applioable only to Jump
sum grants,

84.88 Properby standavds.

. 84,84 Proowvement standavds,

84,80 Reports and records,

84,86 Termination and enforoement,

84,87 Oloseout prooedurss, subseguent af-
justments and ocontinuing responslbn-

ities,
APPENDDY A TO PART 04—OONTRACT FPROVI-
HioNg
AUTRORITY: 42 U,8.0. 3696(d).

BOUROE; 68 TR 47011, Bept, 13, 1684, unless
otherwiss noted,
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§64.1

Subpart A—General

§84,1 Purpose,

This part establishes unifoxm admin-
istrative -requirements for Federal
grants and agreoments awarded to in~
gtitutions of higher education, hos-
pitals, and other non-profit organiza-
tions, Additional or ingonsistent re-
quirements shall not be imposed, ex~
oept ag provided in §§B84.4, and 84,14 or
unless spenifionlly required by Federal
statute or execubive ordey, Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to Btate requirements,

§84.2 Definitions,

Accrued  expenditures means the
charges inourred by the recipient dur-
ing a glven period requiring thé provi-
sion of funds for:

(1) Goods and other tangible property
recelived:

(2) Serviosy performed by employees,
contractors, subreoiplents, and other
vayees; and ‘

(3) Other amounts becoming owed
under programe for whioh no ourrent
services or performanoe is required.

Aceorued income menns the sum of;

(1) Barninge during & glven period
from:

(1) Bervices performed by the reoipi-
enb; and

(i1) Goods and other. tangible prop-
erty delivered to purchasers; and

(2), Amounts bhecoming owed to the
recipient for which no ourrent services
or performenace is required by the re-
cipient,

Acguisition cost of equipment mesns
the net invoics price of the eguipment,
including the cost of modifioations, at-
teohments, acoessories, or auxiliery
apparatus necessary to make the prop-
erby usable for the purpose for which it
was aoguired, Other charges, such a8
the cost of installation, transportation,
taxes, duty or proteobive in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the reoiplent’s régular
aooounting practioes,

Advance means & payment made by
Tressury oheok or other appropriate
payment mechanisimn to a reciplent
upon its request elther befors outlays
are made by the reoiplent or through

24 CFR Subtifle A (4-1~11 Edition)

the use of predetermined payment
sohedules,

Award means finanoial assistance
that provides pupport or stimulation to
acocomplish e public purpose, Awsards
inolude grants and other agresments in
the form of money or property in lieu
of money, by EUD to an eligible recipi~
ent, The term does not include: tech-
nicnl espiptancs, which provides serv-
ioen instend of monsy; other assistance
in the form of loans, loan guerantess,
oapital advanoes under the Sections 202
and 811 programs, interest subsidies, or
insurancs; direct payments of any lind
0 individuals: and, oontracts which
are reguired to be entered into and ad-
ministered under procurement laws
and regulations,

Cash oontributions means the reocipl-
ent's opsh outlay, Including the outlay
of money contributed to the recipient
by third parti'es.

Closeout means the process by which
HUD determines that 811 applicable ad-
ministrative actions and all required
work of the award have been completed
by the reaipient and HUD.

Ooniraol meens ¢ proourement oon-
traot under an award or subaward, and
a proourement suboontract under e re-
oipient’s or subreoipient’s contraot,

Cost sharing or matohing means that
portion of projeot or program costs not
bhorne by HUD.

Date of completion means the date on
whioh all work under an award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed ocosts means those oherges
to an award that HUD determines tio be
unsllowable, in soccordence with the
applioable Federal oost prinoiples or
other terms and conditions contained
in the award.

Equipment means tangible nonexpend-
able personsal property including ex-
empt property charged directly to the
award having a useful life of more than
one year gnd an aoguisition cost of
$6000 or more per unit, However, oon-
pistent with reoipient pollcy, lower
Hmits may be established.

Ezcess property means property under
the control of HUD that, as determined

by the Seorstary, ig no longer regquired
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for its needs or the dischaxge of its re-
sponsibilities. -

Exempt property means tangible per-
sonsl property soguired in whole or in
part with Federal funds, where HUD
has statutory authority to vest title in
the reciplent without further obliga-
tion to the Federal Governmment, An ex-
amplo of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Aot (81 U.B.0.
6306), for propsrty acquired under an
award to conduct basic or applied re-
ssarch by & non-profit institution of
higher eduoation or non-profit organi-
zation whose principal purpose is con-
duoting soientific research,

Federal awarding ugency means thé
Tederal agenocy that provides an award
to the reoipient.

Federal fuhds authorized means the
total amourit of Federal funds obli-
gated by HUD for use by the recipient,
This amount may inolude any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD reguletions or imple-
menting instructions.

Federal share of real properby, equip-
ment, or supplies means that peroent-
age of the property's acquisition costs
and any improvement expenditures
paid with Pederal funds,

Funding period means the period ‘of
time when Federal funding is avallable
for obligation by the reoipient.

Intangible property ond debt insiru-
ments means, but is mnot limited to,
tratemarks, oopyrights, patents and
patent applioations and such property
_88 loans, notes and other debt instru-
ments, lesse agieements, -stook and
other instruments of property ownexr-
ship, whether considered tangible or in-
tiangibls,

Obligations means the amounts of or-
ders placed, oontracts and pgrauts
awarded, services received and similar
transactions during a given pericd that
require payment by the reoipient dur-
ing the same or a future period,

Outlays or expenditures means charges
made to the project or program, They
meay be reported on a cash or acorual
basis. For reports prepared on a omrsh
basis, outlays are the sum of cash dis-
bursements for direot charges for goods
and services, the amount of indireot ex-
pense ocharged, the value of third party

§84.2

in-kind oontributions eppled and the
amount of oagh advances and payments
made to subrecipients, For reports pre-
pared on an aoorual basis, outlays are
the sum of oash disbursements for di-
reot oharges for goods and services, the
amount of-:lndirect expense ingurred, -
the valus of in-lind contributions ap-
plied, and the net inoreass (or de-
arease) in the emounts owed by the re-
oipient for goods and other property re-
celved, for servioes performed by em- -
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no ourrent services or performance are
required.

Personal properly means property of
any kind exocept real property. It may
be tangible, having physioal existence,
or intangible, having no physical exist-
ence, such as oopyrights, patents, or
seourities.

"Prior approval means written ap-
proval by an subhorized official evi-
dencing prior sonsent,

Program income means gross inoome
sarned by the recipient thet is directly
generated by a .supported activity or
earned as & result of the award, (sec ox-
olusions in §§84.24 (e) and (h)), Program
incoms includes, but is not limited to,
income from fees for services per-
formed, the use or rental of xeal or per-
sonal properbty acguired wnder feder-
ally-funded projects, the sale of corn-
modities or items fabrioated under an
award, leense fees and royalties on
patents and copyrights, and interest on
Joans made with award funds, Interest
earbed on advanoes of Federal funds is
not program income. Bxoept ag other-
wise provided in BHUD regulations or
the terms and conditions of the awaxrd,
program income does not include the
reoeipt ‘'of principal on loans, rebates,
oredits, discounts, seto.,, or interest
earned on any of them,

Profect costs means all allowable
costs, as set forth in the applicable
Pederal cost principles, inourred by &
reoipient and the value of the sontribu-
tions made by third perties in accom-~
plishing the objectives of the award
during the projeot period,

Project period means the period estab-
lished in the award dooument Auring
whé;&h HUD sponsoxship beging and
ends,
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Properly means, unless otherwise
" stated, real property, equipment, in-
tangible property and debt instru-
ments,

Real property means land, including
land improvements, struotures and ap-
purtenanoes thereto, but excludes mov-
able machinery snd equipment,

Reciptent means en organigstion re-
colving finanoinl assistance direotly
from HUD to oarry out a project or
program, ‘The term inolundes public and
private Institutions of higher edu.
cation, public and private hospifals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community aotion agenoies,
research institutes, eduoational asso-
ciations, and health centers. The term
includes commercial orxganizations,
International organizations when oper-
ating domestically (suoh as agenoies of
the United Nations) whioch are reocipi-
ents, subrecipients, or contractors or
suboontractors of recipients or sub-
rocipients, ‘The term does not include
government-owned contrastor-opsrated
facilities or research senters providing
continued support for mission-oriented,
large-sorle programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development oenters, The term
does not include mortgagors thet re-
oolve mortgages insured or held by
HUD or mortgagors or project owners
that reoeive oapital advanoes from
HUD under the Section 202 and 811 pro-
grams, '

Researoh and development means all
research aotivities, both basio and ap-
plied, and all development activities
thet are supported at universities, col-
leges, and other non-profit institu-
tions. *Research” is defined as a sys-
tematio study dirested toward fuller
solentific knowledge or understanding
of the subiect studied. “*Development’’
s the systematic uge of Imowledge and
understanding gained from resesroh di-
reoted toward the production of useful
materialy, devices, systems, or meth.
ods, including design and development
of prototypes and processes, The term
refesrch also includes aotivities in.

volving the training of individuals in

regearch technigues where such activi-
ties utilize the same faoilities as other
researoh and development aoctivities

24 CFR Sublitle A (4-1-11 Edition)

and where suoh activities are not in-
cluded in the instruction function.

Small awards mesns & grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.8.0. 403(11), whichever is
greater,

Suboward mesns; .

(1) An award of finencial apsistance
in the form of money, or property in
leu of money, made under an awerd by
a recipient to an eligible subrecipient
or by a subrecipiont to a lower tier sub-

- recipient, The term includes finanocial

nssistance when provided by any legal
agreement, even if the agreement is
called a comtreot, but does not inocluds
proourement of goods and services nor
does it include any form of assistanoce
which is excluded from the definition
of “award”.

(%) PFor OCommunity Development
Blook Grants, the torm “subaward"
does not incluGe the arrangement
whereby the prime recipient transfers
funds t0 anobher entity and that entity
is the project. A distinction is mede be-

.tween such a {ransfer for the further-

ance of the prime recipient’s goals and
the transfer of funds to a subreciplent
who oarries out aobivities and is ao-
oountable to the prime revipient, For
exemple, in a ODBG award where a
prime reoipient has as its program gorl
the revitalization of a downtown ares,
the funde transferred to o business in
the downtown ares to remods) its store
would not be oonsidered a subaward
subjeot 4o this part 84,

Subreoipient means the legal entity to
which a subaward is made and which is

" acoountable to the recipient for the use

of the funds provided, The term in-
oludes commercial organizations and
international organizations operating
domestiocally (such as agencies of the
United Nations), -

Supplies meang all personal property
exoludihg equipment, intangible prop-
erty, and debt instronments as defined
in this section, and inventions of a con-
traotor conceived or first actually re-
duoed to practioce in the performence of
work under & f{unding agreement
(“subject inventions'), as defined in 87
OFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
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Small Business Firms TUnder Govern-
ment Grants, Contragts, and Coopera-
tive Agreements,”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an awerd, pending oor-
rective notion by the resiplent or pend-

ing a deoision to terminate the award:

by HUD, Suspension of an award is a
separate aotion from suspensions under
HUD regulations implementing 1.0,
12649 and B,0, 12889, '‘Debarment end
Buspension,” at 2 OFR part 2424, .

Termination means the oancellation
of HUD sponsorship, in whole or in
part, under:an ngreement at any time
prior to the date of oompletion.

Third porty in-kind coniributions
means the value of non-oash contribu-
tions provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, eguipment, supplies and other bx-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
projeot or program,

Unliquidated obligations, for financlal
reports prepared on & oesh bagis, means
the amount of obligations inourred by
the reoipient that have not bheen pald.
For reports prepared on an acorued ex-
penditure basis, they represent the
amount of obligations inourred by the
raciplent for whiokh an outlay has not
heex recorded,

Unobligated balance means the por-
tion of the funds aunthorized by HUD
that has not been obligated by the re-
oiplent and is determined by dednoting
the cumulative oblipations from - the
oumuiative funds authorized.

Unrecovered indirect oost mesns the
difference between the amount awarded
. and the gmount which could have been
awarded under the recipient's approved
negotiated indirect cost rate,

Worlking capital advance means a pro-
cedure whereby funds are afvanced to
the reciplent to cover its estimeted
dishuraement needs for a glven initial
period,

[69 'R 47011, Sept, 18, 1084, as amended at 72
R 7@492, Deo, 27, 2007)

§84,3 Effect on other issuances,

For awards subject to this part, all
administrative yequirements of codi-
fled program yegulations, program

§84.10

manuals, hendbooks and other non-
regulatory materials whioh are inocon-
sistent with the requirements of this
part shall be superseded, exocept to the
oextent they are required by statute, or
authorized in acoordance with the devi-
abtions provision in §84.4,

§84.4 Deviations,

The Office of Management and Budg-
ot (OMB) may grant exceptions for
olasses of grants or reoipients subject
to the regmirements of this rule when
exoeptions are not probibited by stat-
ute, However, o the interest of max-
imum uniformity, exceptions from the’
requirements of this rule shall be per-
mitted only in unusual ciroumsbtances,
HUD may apply nore restrioctive re-
quivements to a olasy of recipients
when approved by OMB, HUD may
apply less restriotivée reguirements
when awerding small awards and when
approved by OMB, except for those re-
quirements whioch are statutory. Bx-
ceptions on a cass-hy-oase basis may
8180 be made by HUD.

§84,6 Subawards,

Tnless sootions of this part speoifi-
oally exclude subrssipients from oov-
erage, the provisions of this payt shall
be appled to subrecipients performing
work under mwards if such subrepipi-
ents are institutions of higher edu-
oation, hospitals, commeroial organize~
tions and internmational organizations

operating domestionily, or other non-. .

profit organizations. State, looal and

Federally recognized Indian tribal gov-~

ernment subreciplents are subjeot to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Requirve-
ments for Grants and Cooperative
Agreoments to State, Loocal and Fedeyr-
ally Reoognized Indlen Tribal Govern-
ments,” (24 OFR part 85).

Subpart B—Pre-Award
Reguirements

§84.10 Purpose,

Seotions §4.11 through 84.17 preseribe .
forms and instrnotions and other pre-
award matters to be used in applying
for HUD awards,
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$84,11 Pre-eward policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts, In each in-
stancs, HUD shell decide on the appro-
priate award instrument (i.e,, grant,
oooperative agréement, or contraot),
The TFederal Grant and Cooperative
Agreement Aot (81 U.8,0. 6301-08) gov-
erns the use of grants, oooperative
agresments and contraots, A granb or
cooperptive agreement shall be used
only when the principal purpose of &
trensection 18 t0 eocomplish a publio
purpose of support or stimulation aun-
thorized by Pederal stetute. The statu-
tory oriterion for choosing between
grents and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
eoutive agency and the Btate, local
government, or other reoipient when
carrying oub the notivity contemplated
in the agreement.” Contraotg shall be
used when the prinoipal purpose is ac-
quisition of propsrty or services for the
direot’ benefit or use of the Federal
Government,

(b) Public Notice gnd Priority Setting,
HUD shsall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Pederal
statute.

§84,12 PForms for applying for Federal
agsistance.

(s) HUD shell comply with the appli-
cable report olearance requirements of
§ OFR part 1820, “Controlling Paper-
work Burdens on the Public,’ with re-
gard to all forms used by EUD in place
of or as a supplement to the Standard
Form 424 (SF-424) series,

(b) Applicants shell use the SFAM ge-
ries or those forms and instruobtions
presoribed by HUD,

(o) For TFederal programs oovered by
B.0, 12872, ‘‘Intergovernmental Review
of Pederal Programs,” the applicant
shall complete the appropriate seotions
of the SF-424 (Applioation for Federal
Assistance) indieating whether the ap-
plioation was subjeot to review by the
Btate Single Polnt of Contaot (SPOO),
The neme and address of the SPOC for
8 partioular State oan be obtained from
the Catalop of Federal Domestle Assist-
ance, The SPOC ghall advise the appli-
ocant whether the program for which

24 CFR Subtitle A (4-1-1) Edltion)

application is made has been seleoted
by thet State for review.

$84.13 Debarment and
Drug-Free Workplace.

(») Reolpients and subrecipients shall
comply with the governmentwide non-
proourement debarment and suspension
requirements in 2 OFR part 2424, These
governmentwide requirements restrict
subawards and oontraots with certein
parties that are debarred, suspsnded, or
otherwise excluded from or ineligible
for participation in fodernl essistance
programs or aotivities.

(b) Reoipients and subrecipients shall
oomply with the requirements of .the
Drug-Free Workplacse Act of 1988 (42
U.S.0. 701), as set forth at 24 CFR part
21,

{72 TR 73481, Dec, 27, 2007)

§84.14 Special award econditions.

If an applicant or recipient:

(a) Has & history of poor perform~
ance;

(b) Is not financially stable;

(c) Has a manegement system thab
does not meet the standards preseribed
in this part;

(d) Has not oconformed to the terms
and oonditions of a previous award; or

(o) Is not otherwiss responsible, FI'UD
may impose additionel requirements as
nesded, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are belng imposed, the
nature of the correstive action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed, Any spe-
cial conditions shall be promptly re-
moved once the oonditions that
prompted them have been corrected.

suspensionj

§84,16 Maetric systom of measurement,

The Metric OConversion Aot, as
amended by the Omnibus Trade and
Competitiveness Aot (15 U.8,0. 205) de-
olares that the metric system is the
preferred measurement system for U.8,
trade and commeroe. The Act reguires
each Federal agenoy to establich a date
or dates in cousultation with the Seo-
retary of Commerce, when the metrie
system of measurement will be used .in
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the agenoy's proocurements, grants, and
other business-related activities, Mei-
rio implementation may take longer
where the use of the system is initially
impraotical or lkely to ocause signifi-
cent inefficiencies in the acoomplish-
ment of federally-funded aotivities,
HUD shall follow the provigions of B,0.
12770, *Metric Usage in Federal Gov-
ernment Programs,'!

§ 84,16 Resotiroe Conservation and Re-
covexy Aot,

Under the Resouros Oonserva,tjon and
Reoovery Aot (RCRA) (Pub. L. 94-580,
42 U.B8.0, 6962), any Bbtabte agency or
agenoy of a political subdivision of a
Btate which is using appropriated Fed-
eral funds must comply with Section
6002, Section 6002 requires that pref-
erence be given in proourement pro-
grams tp the purchase -of speoific prod-
nobts containing recycled meterials
identified in gnidelines developed by
the Bavironmental Proteotion Agenoy
(BPA) (40 OFR parts 247 through 254),
Acoordingly, State and looal institu-
tions of higher eduostion, hospitals,
commeroial organizations and inbter-
netional oxganizations when operating
domestically, and non-profit organiza-
tions that recelve direct Federal
awards or other Federal funds shall
glve preference in their procurement
prograxs funded with Federal funds to
the purchase of resycled produots pur-
suant to the EPA guidelines.

§84.17 Gertihoations and repressnta-

tions,

Unless prohibited by statute or codi-
fled regulation, HUD Is anthorized and
encouraged to sllow revipients to sub-
mit certifications and representations
required by statute, exeoutlve order, or
reguletion on an annual basis, if the re-
oipients have ongoing and conbinning
relationships with the agenoy, Aunnual
corbifications and reprepentations shall
be signed by responsible officials with
the authority to ensure recipients'
compliance with the pertinent reguire-
ments,

§84.21

Subpart C—Post-Award
Requirements

FINANOIAL AND PROGRAM MANAGEMENT

§84,.20 Purpose of financial and pro-
gram management,

" Seotions 84.21 through 84.28 presorlbe
standards for financial management
systems, methods for making pay-
ments and rules for: sabtisfying ovost
shering and matohing requivements,
aaoounbing for program income, budget
revision approvels, meking aundits, de-
termining allowability of cosd, and es-
tablishing fund availabillty,

§84.21 Stendards for fimancial men-
agement systems,

(a) HUD shall require recipients to
relate finanoiel data to performance
Gata and develop unit cost information
wheénever practical, -

(b) Reoiplents’ financial mansgement
systems shall provide for the following:

(1) Acourate, current and complete
disclosurs of the financial results of
each  federally-sponsored project or
program in ascoordance with the report-
ing reguirements sot forth in §64.62, If
e’ reoipient maintaing its records on
other than an acorunl basig, the recipi-
ent shall not be required to establish
an aocrual accounting system. These

" recipients may develop suoh aoorual

data for their reports on the basis of an
analysis of the documentation on hand.

(2) Reoords thet identify adequately
the sowrce and application of funds for
federally-spongored aotivities, These
records shall contain information per-
taining to Pederal awards, authorizo-
tions, obligations, unobligated bal- -
ances, assebs, oublays, income a:nd in-
terest.

(8) Bffectlve control over and ac-
countability for all funds, property and
other assets, Recipients shall - ade-
guately safeguard all such assebs and
assure they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
et amounts for each award, Whenever
appropriate, financial information

-ghould be relasted to performance and

unit cosb date.,

' (6) Written prooedurss to minimize
the time elapsing betwesn the transfer
of funds to the recipient from the 1.8,
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Treasury and the lssuance or redemp-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
provisions of the Oash Management Im-
provernent Aot (OMIA) (Pub, L. 101-463)
govern, payment methods of State
agenoies, instrumentalities, and fiscal
agents shall be oonsigtent with OMIA

Troasury-State Aprsements or the.

OMIA default procedures codified at 91
OFR pert 206, “Withdrawal of Oash
from the Treasury for Advances under
Federal Grant and Other Programs,"

(6) Written prooedures for deter-
mining the réeasonablenees, allooability
and allowability of oosts in acoordanoce
with the provisions of the applioable
Federal cost principles and the terms
and conditions of the award, )

(7) Acoounting records including cost
acoounting records that are supported
by source dooumentation,

(c) Where the Federal Government
guarantess or insures the repayment of
money borrowed by the recipient, HUD,
at 1ts discretion, may reguire adeguate
bonding and insurance if the bonding
and insurance reguirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment. )

(d) HUD may require adequate fidel-
ity ‘bond coverage where the recipient
laocks sufficlent coverage to protect the
Federal Government's interest,

() Where bonds are required in the
pltuations desoribed above, the bonds
shall be obtained from companies hold-
ing oertificates of anthority as acoept-
able sureties, ns presoribed in 81 CFR
part 223, “Burety Companies Doing
Busineps with the United States.”

§84.22 Payment,

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issnance or redemption of
ohecks, warrants, or payment by other
means by the recipients, Payment
methods of State agencies or instru-
mentalities shall be oconsistent with
Trepsury-State OMIA agreements or
default proosdures oodified at 81 CFR
part 205,

(b) Recipients are to be paid in ad-
vanoe, provided they maintain or dem-
onstrate the willingness to meintain:

24 CFR Subtitle A (4-1-11 Edilion)

(1) Written prooedures that minimisze
the time elapsing between the transfer
of funds and disbursement by the re-
oiplent; and

(2) Financial management systems
thet meet the standards for fund oon-
trol and acoountability as established
in §84,21, Oesh advances to a recipient
organization shall be limited to the
minimum  amounts needed and be

 tlmed to be in acoordance with the ao-

tual, immediate oash reguirements of
the reciplent organization in oarrying
out the purpose of the approved pro-
gram or projeot, The timing and
amount of cash advances shall be as
cloge as is administratively feasible to
ths aoctuel disbursements by the recipi-
ent: organization for direot program or
projest ocosts and the proportionsate
share of any allowable indireot costs,

(6) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient,

(1) Advanoe payment mechanisms in-
olude, but are not limited to, Treasury
oheolx and eleotronic funds transfer.

(2) Advanoce payment mechanisms are
subjeot to 81 OFR. part 206,

(3) Reolpients shall he authorized to
submit requests for advances and reim-
bursements at least monthly when
eleotronio fund transfers are not used,
~ {(d) Requests for Treasury cheok ad-
vance payments shall be submitted
through electronic means determined
by the muthorizing HUD program, or on
forms as may be authorized by OMB.
This form is not to be uged when Treas-
ury check advanoce payments are made
t0 the reviplent sutomatiocally through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronio funds trans-
for.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this seotion oaunot be met.
HUD may also use this method on any
oconstruotion agresment, or if the
mejor portion of the oconstruction
projeot is aocoomplished through pri-
vate market finanoing or Mederal
loans, and the Federal assistance con-
stitutes a minor portion of the project.
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(1) When the reimbursement method
15 used, HUD ghall malke payment with-
in 80 days after receipt of the billing,
unless the billing is improper,

(2) Reoipients shall be suthorized to

submit request for reimbursement at -

least monthly when eleotronic funds
trensfers are not used.

() If a reoipient cannot meet the opi-
teria for advanoe payments and HUD
has determined that reimbursement is
not feasible because the reoipient laoks

suffiofent working capital, HUD may"

provide oash on a working oapital ad-
vanos basis, Under this procedurs, HUD
shall advance oash to the reoipient to
cover its estimated dishursement needs
for an initdal period generally geared
to the awardee’'s disbursing oyole.
Thereaftey, HUD sheall reimburse the
recipient for its mctudl oash disburse-
ments, The working ospital advance
method of payment shell not be used
for réoiplents wawilling or umable to
provide timely advances to their sub-
reoipient to meet the subrecipient'’s ao-
tual cash disbursements, ‘

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
saoh funds before requesting additional
oash payments. )

(h) Unless otherwise required by stat-
nte, HUD shall not withhold payments

for proper oharges made by reoipients

at any time during the projest period
unless parvegraphs (h)(1) or (1)(2) of this
section apply.

(1) A reoipient has falled to comply
with the project objeotives, the terms
and conditions of the award, or Federal
reporting requireiments,

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Choular A-
128, '"Managing Federal Oredit Pro-
grams,”! Under such conditions, HUD

_may, upon reasoieble notice, inform

the reoipient that payments shall not
bs made for obligations inourred after
a specified date until the conditions
are oorrected or the indebtedness to
the Faderal Government is lquidated,
(1) Standards governing the use ol
Jbanlks end other institutions as deposi-

§84.22

tories of funds advanced under awards
are as follows,

(1) Bxoept for sitnationg desoxribed in
paragraph (1)(2). of this seotion, HUD
shell not reguire separate depository
acoounts for funds provided to a racipi-
ent or establish any sligibility require-
ments for depositories for funds pro-
vided to a reoipient. However, reoipi-
ents must be'able o acoount for the re-
oelpt, obligation and expenditure of
funds, e

(2) Advanoes of FPederal funds shall'be
deposited and msintained in insured
accounts whenever possible,

() Oonsistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business entérprises, recipients shall be
encouraged to use women- owned and
minority-owned banks (2 bank whioh is
owxned gt least 60 percent by women or
minority group members).

(k) Reoipients shall maintain ad-
vances of Federal funds in interest
bearing aocounts, unless paragraphs
), A)(2), or (k)8) of this section
apply. o

(1) The reoipient receives less than
$120,000 in Federal awards per year,

(2) The best reasonably available in-
teorest bearing aococount would not: be ex-
pected to earn interest in exoess of $260
per year on Federal oash balances,

(8) The depository would require -an
average or minimuwm bhalanve so high
that 1t would not be feasible within the
expsoted Federal and non-Federal oash
resources. ‘

. (1) For those entitier where OMIA
and its implementing regulations do
not apply, interest sarned on Federal
advanoes fleposited in interest bearing
acoounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tom, RO, Box 6021, Rookvills, MD
20862, In keeping with Blectronic Punds
Transfer rides (81 CFR part 306), intex-
epd should he remitted to the HHS Pay-
ment Management System through an
eleotronio medium such as the
FHDWIRE Deposit system. Recipients
which do not have this oapability
should use a cheok, Interest amounts
up to $260 per year may be retained by
the recipient for administrative ex-
pense, State universities and hospitals

ghall comply with OMIA, as it pertains |
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§84.23

t0 interest, If an entity subjeot to

OMIA uses its own funds to pay pre-

award ocosts for disoretionary awerds

without prior written approval from

the Federal awarding agenoy, it waives

gzm'ight to recover the interest under
AQ

[68 PR 47011, Bept. 13, 1084, as amended at 75
TR 41089, July 15, 2010)

$84.28 Cost sharing or matohing,

(a) All contributions, inoluding oash
and third party in-kind, shall be ac-
copted as part of the reciplent's cost
shering or matohing when such oon-
briliubions mest nll of the following ori-
teria,

(1) Are verifiable from the recipient's
reoords,

(2) Are not inoluded as contributions
for any other federally-assisted project
Or program,

(8) Are necessary and reasonable for
proper and efficlent accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles,

(5) Are not paid by the Pederal Gov-
ernment under another award, exoept
where authorized by Federal statubte to
be vsed for cost sharing or matching,

(8) Are provided for in the approved
budget when reguired by HUD.

(7) Conform to other provisions of
this part, as applioabls,

(b) Unrecovered indirect costis may be
included es part of cost sharing or
matching only with the prior approval
of HUD, -

(¢) Values for recipient ocontributions
of services and property shall be estab-
lished in acoordance with the applica-
ble cost prinoiples. If HUD authorizes
reoiplents to donate bulldings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matehing shall be the lesser of para-
graphs (c)(1) or (0)(@) of this section,

(1) The certified valne of the remain-
ing Yife of the property recorded in the
reoipient’s accounting records ab the
time of donation. ‘

(2) The current fair mariet valye, How-
ever, when there is sufficient justifica-
tion, HUD may approve the use of the
current fair market value of the do-
neted property, even if it exceeds the

2.4 CFR Subtifle A (4-1-11 Edition)

certified value ab the time of donation
1o the project. )

(d) Volunteer services furnished by
professional and tfechnioal personnel,
consultants, and other skilled and un-
skilled lsbor may be counted as cost
shering or matohing if the service is an
integral and necessary part of an ap-
proved project or program, Rates for
volunteer servioes shall be oonsistent
with those paid for similar work in the
reoipient's organization. In those in-
gtences in which the reguired skills are
not found in the reoipient organisation,
rates shall be consistent with those
paid for similar work in the labor maxr-
kst in which the recipient competes for
the kind of services involved, In either
ongp, peld fringe benefits that are res-
sonable, nllowable, and allooabls may
be included in the valuation,

(6) When an employer other than the
reoipient furnishes the services of an
employee, these servioes shall he val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are remsonable, ellowable, end al-
looabls, but exolusive of overhead
oosts), provided these services are in
the same skill for which the employee
is normally peid,

(f) Donated supplies may include
such items as expendable equipment,
offics supplies, laboratory supplies or
workshop and oclassroom supplies,
Value aspessed to donated supplies in-
oluded in the cost sharing or matobing
share shall be reasonsble and shall not
exceed the fair mearket value of the
property at the time of the donation.

(g) The method used for determining
oost sharing or msatching for donated
equipment, buildings and land for
which title passes to the recipient may
differ aocording to the purpose of the
award, if paragraphs (g)(1) or (g)2) of
this section apply.

(1) I the purpose of the award 18 to
aspint the reoipient in the acguisition
of eguipment, bulldings or land, the
total value of the donated property
mey be claimed as oost sharing or
metohing,

(2) If the purpose of the award is to
support activities that require the use
of eguipment, bulldings or land, nor-
mally only depreciation or use charges
for equipment and buildings may bs
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made, However, the full value of equip-
ment or other capital assets and falr
rental charges for land may be allowed,
provided that HUD has approved hhe
chaxges,

(h) The valne of donated property
shell ba determined in accordance with
the usual acoounting policies of the re-
oipient, with the following qualifioa-
tions, . .

(1) The value of donated lend and

- budldings shall not exceed its fair mar-

ket value at the time of donstion to
the reoipient as established by an inds-
pondent appraiser (e.g, oertified real
property appreiger or General Servioes
Adninistration representative) and
oertified by a responsible official of the
recipient,

(2) The value of doneted eguipment
shall not exoeed the fair market value
of eguipment of the same age and con-
dition at the time of donation,

(8) The value of donatefl spaoce shall
not exceed the fair rental value of com-
pareble space as established by an inde-
pendent appraisal of comparable spane
and faoilities in & privately-owned
building in the same locality.

(4) The value of loaned eguipment
shall not exoesd its fair rental value,

(6) The following requirements per-
tain to the reaipient's supporting
records for in-kind contributions from
third parties,

(i) Volunteer services shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reoipient for its own employees,

(i1) The basis for determining the
valuation for personal servics, mate-
risl, equipment, buildings and land
shell bs dooumented.,

§84.24 Program income,

(&) HUD shall apply the standards set
forth in this seotion in requiring recipi-
ent organizations to mcocount for pro-
gram income related to projects fi-
nanoced in whole or in part with Federal

(b) Bxoept as provided in pavagraph
(h) of this section, program incomse
earned during the project period ghall
be retained by the recipient and, in ac-
coxdanoe with HUD regulations or the
terms and oonditions of the award,
shall be ussd in one or more of the
ways listed in the following,

§64.24

(1) Added to funds comumnitbed to the
projeot by HUD and.recipient and used
6 furtlier eligible project or program
objeotives.

(2) Used to finanoe the non-Federal
share of the project or prograni.

(8) Deducted from the total project or
program sllowable cost in determining
the net allowable costs on which the
Pederal share of costs is based,

(o) When HUD authorizes the disposi-

tion of prograin inoome at desoribed in -

paregraphe (b)(1) or (b)(2) of this sec-
tion, program income in exoess of any
limits stipulated shall be used in ac-
cordance with paragraph (b)(8) of this
seotion,

. (d) In the event thet HUD does not
speocify in its regulations or the terms
and oconditions of the award how pro-
gram income is to be ussed, paragraph
(b)(8) of this section shall apply auto-
matically to all projeots or programs
oxoept research, For awards thet sup-
port research, paragraph (b)(1) of this
seotion shall apply sutomatically un-
less HUD indioatss in the terms and
sonditions another alternetive on’ the
award oy the recipient is subject to spe-
oiaél award oonditions, as indicated in
§04,14,

(8) Unless HUD regulations or the
terms nd conditions of the award pro-
vide otherwiss, recipients shall have no
obligation to the ‘Federal Government
regarding prograin income sarned after
the end of the projeot period,

(f) If anthorized by HUD regulations
or the terms and oonditions of the
award, oosts Incident to the generation
of program inoome may be deducted
from gross income to determine pro-
gram inooms, provided these costs have
not been oharged to the award.

(g) Prooseds from the sale of property
ghall be handled in accordance with the
requirements of the Property Stend-
ards (Bee §§84.80 through 84.87).

(1) Unless HUD regulations or the

" ferms and condition of the award pro-

vide otherwise, recipients shall have no
obligation to the Federal Government
with respeot o program income earned
from locenss fees and royalties for
copyrighted material, patents, patent
applioations, trademaylks, and inven-
tions produced under an award. How-
ever, Patent and Trademarls Amend-
ments (86 U.8,0. 18) apply to inventions

463

ATTACHMENT ...
PAGE .. M...... OF .. 20]... PAGES

e e s e e 4 e 4 ——— e o

e e 31 ety =,




§84.25

made under an experimental, develop-
mental, or research award.

84,26 Revision of budget and pro-
gram plans,

(e) The budget plan is the finanoial
expression of the projeat or program as
approved during the award process, It
may include either the Federal and
non-Federal share, or only the Federal
share, depending wpon HUD require-
ments, It shall be related to perform-
ance for program eva.lnation purposss
whenevar appropriate,

(b) Recipients are requirsd to report
deviations from budget and program
plans, and reguest prior approvals for
budget and program plan revisions, in
accordance with this seotion.

(o) Por nonoonstruotion awards, re-
olpients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
BONS,

(1) Change in the soope or the objec-
tive of the project or program (even if
there 18 no associnted budget revision
requiring prior written approval),

(2) Change in a key person speoified
in the applicetion or award document,

(8) The absence for mors than three
months, or o 25 peroent reduotion in
time devoted to the project, by the ap-
proved project direstor or prinoipal in~
vestigator.

(4) The need for additional Federal
funding, - ‘

(6) The transfer of amounts budgeted
for indirect costs to abBorb increases in
divect costs, or vice versa, if approval
is required by HUD,

(8) The inclusion, uniess walved by
HUD, of costs that require prior ap-
proval in accordance with OMB Oir-
cular A-21, “Oost Prinociples for Insti-
tutions of Higher Bducation,” OMB
Ciroular A-123, ‘'Cost Principles for
Non-Profit Organizations," or 46 CFR
part 74 Appendix B, ‘Prinoiples for De-
termining Costs Applicable to Ressaroh
and Development under Grants and
Contraots with Hospitals," or 48 OFR
part 81, “Contract Cost Principles and
Procedurses,” as applicable,

(7) The transfer of funds allotted for
training allowances (dirsot payment to
trainees) to other oategories of ex-
pense,

24 CFR Subtille A (4-1=1) Edition)

(8) Unless desoribed in the applioca-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase Of supplies, material,
equipment or general support services.

(@) No other prior approval reguire-
ments for specific items may be im-
posed unless & deviation has been ap-
proved by OMB.

(e) Bxoept for requirements lsted in
paragraphs (o)(1) and (¢)(4) of this seo~
tion, HUD is authorized, at it option,
to walve ocost-related and administra-
tive prior written approvals reguired
by Ciroular A-110 and OMB Cirounlars
A-21 and A-122, SBuoh waivers may in-
olude authorizing recipients to do any
one or more of the following.

(1) Incur pre-award costs 80 orlendar
doays prior to award or more than 90
onlendar days with the prior approval
of HUD, All pre-award ocosts are in-
ourred at the reociplent’s risk (1.e., HUD
iz under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is leps than anticipated and in-
adeguate to oover such oopis),

(2) Initiate o one-time extension of
the expiration date of the award of up
to 12 months unlege one or more of the
following oonditions apply, For one-
tirne exteonsions, the recipient must no-
tify HUD in writing with the sup-
porting remsons and revised expiration
date 2% least 10 days before the expira-
tion date specified in the award, This
one-time extension may not be exer-
oised merely for the purpose of using
unobligated balances,

(1) 'The terms and conditions of award
prohibit the extension,

(i1) The extension requires a,dditdona.l
Federal funds,

(iii) The extenslon involves any
change in the approved objeotives or
soope of the projeot.

(8) Carry forwayd unobligated bal-
ances 1o subsequent funding periods,

(4) For awards that support research,
unless HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(8) of this section are automeatically
waived (i.e., recipients need not obtain
such prior approvels) unless one of the
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conditions included in paragraph (e)(2)
of this section applies,

(f) HUD may, at its option, restrich
the transfer of funds among direct cost
oetegories or programs, functions and
aotivities for awards in which the Fed-
eral share of the project exoeeds
$100,000 and the cwnwlative amound of
such transfors exceeds or is expeoted to
excoed 10 percent of the total budget as
- last approved by HUD. HUD shall not
permit a traiisfer that wonld cause any
Federal appropriation or parbt thereof
t0 be used for purposes obher than
those consistent with the original in-
tent of the appropriation,

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
seribed in paragraph (J) of this seobion,
do not require prior approval,

(h) For construction awards, reocipi-
onte shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs: (h)(1),
(1)(2) or (h)(8) of this section apply.

(1) The revision resuits from changes

in the scope or the objective of the

project or program,
+ (3) The need arises for additional
. Federal funds to oomplete the project.

(8) A -revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed oconsiptent with appliorble

OMB ‘oost principles lsted in §64,27,

(i) No other prior approval require-
ments for specific items may be im-
posed unless & deviation has been ap-
proved by OMB.

(J) When HUD makes an award that

. provides support for both construction

and nonoonstruction work, HUD may
require the recipient to reguest prior
approval from HUD before malking any
fund or budget transfers between the
two types of work supported.

() For both construotion end non-
sonstruotion awards, HUD shall reguire
reoipients to0 notify HUD in writing
promptly whenever the amount of Fed-
_eral authorized funds is expeoted to ex-
osed the noeds of the reoipient for the
project period by more than $6000 or
five percent of the Pederal award,
whichever is greater, This notifioation
shall not be required if an applioation
for additional funding is submitted for
s oontinuation award,

§84.26

(1) When requesting approval for
budget revidions, recipients shall use
the budget forms that were used in the
gppHoation unless HUD indicntes o let-

ter of request suffices,

(m) Within 80 oalendar days from the
date of reoceipt of the request for budg-
et revisions, HUD shall review the re-
quest end notify the recipient whether
the budget revisions have besn ap-
proved. I the yevision is still under

. aoxsideration at the end of 30 calendar

days, HUD shall inform the recipient in
writing of the date when the recipient
may expeot the deoision,

§84,26 Non.Federal audits,

(a) Reoipients and subreocipients thaet
are institutions of higher education or
other non-profit organization (inolud-
ing hospitals) shall be subject to the
andit requirements contained in the
Single Audit Aot Amendments of 1806
(81 U.8.C. 7601-7507) and revised OMB

Oiroular A-183, “Audits of States,

Looa) Governments, and Non-Profit Or-
ganizations," '

(1) Non-profit organizations subjeot
to regulations in the part 200 and part
800 sories of this title which reoceive
awards subjeot to part 84 shall cowmply
with the andit requirements of revised
OMBE Oircular A-138, '"Aundits of Stabes,
Looal Governments, and Non-Profit Or-
ganizations,” For HUD programs, a
non-profit organization is the mort-
gogor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not s related or
affiliated organization or sntity.

(2) [Reserved]

(b) State and loocal governments shall
be subject to the andit requirements
contained in the Bingle Audit Act
Amendments of 1086 (81 U.8,C. 7601~
7507) and revised OMB Circular A-183,

_“Audits of States, Looal Governments,

and Non-Profit Orgaiizations.”

(6) For-profit hospitels not covered
by the audit provisions of revised OMB
Cirounlar A-183 shall be subject to the
andit requirements of the TFederal
awarding agenojes,

() Commerolal organizetions shall
be subject to the audit reguirements of
HUD or the prime reciplent as incox-
porated into the award document.

[60 FR 47011, Sept, 18, 1084, rs amended at 682
'R 61617, Nov. 18, 1087)
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§64.27

§84,27 Allowable cosis.

For each kind of recipient, there is &
et of Federal principles for deter-
mining allowable costs, Allowability of
costs shall be determined in avcord-
anoe with the cost prinoiples applicable
to the entity inourring the ocosts, Thus,
allowability of costs inourred by State,
looel or federhlly-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Oirounlar A-87, ‘*Oost Principles for
State and Looal Governments,” The al-'
lowability of oosts inourred by non-
profit organizations 18 determined in
accordenoce with the provisions of QMB
Olronlar A-122, ‘‘Cost Prinoiples for
Non-Profit Orgenizations,” The allow-
ability of dosts inourred by institutions
of higher eduoation is determined in
aceordance with the provisions of OMB
Ciroular A-21, *“Cost Principles for
Bduostional Institutions,’ The allow-
ebility of costs inourred hy hospitals is
determined in acocordance with the pro-
visions of Appendix B of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Researoh and Development
Under Grants and Uontracts with Hos-
pitals,” The allowability of costs in-
ocurrsd by ocommercial organizations
and those non-profit organizations list-
ed in Attachment O to Oiroular A-122 is
detiermined in aooordance with the pro-
visions of the Pederal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of fuads.

Where a funding period is speocified, s
recipient may charge to the grant only
allowable costs resulting from obligs-
tions inourred during the funding pe-
riod and any pre-award costs author-
ized by HUD.

PROPEHRTY STANDARDS

$84.30 Purpose of property standards,

Bections 84.81 through 84.87 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished hy the TFederal CGovernment
whoge cost weg charged to a project
supported by a PFaderal award, HUD
shall require reoipients 1o observe
these standards under awards and shall
not impose additional requirements,
unless specifically requirsd by Federal
sbatute, The repiplent may use its own

24 CFR Sublille A (4-1-11 Edition)

property management standerds and
procedures provided 1t observes the
provisions of §§84.81 through 84,37,

§84,81 Insurance soverage

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property ahd equipment soc-
quired with Federal funde as provided
to property owned by the reoipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award,

§84.82 . Renl property.

HUD presoribes the following require-
ments for recipients concerning the use
and disposition of real property ao- -
quired In whols or in part under
awards:

(a) Title to real property sghall vest in
the reciplent subjest to the condition
that the reciplent shell use the real
property for the authorized purpose of
the project as long as 1t is needed and
shell not encumher the property with-
out approval of HUD,

{b) The recipient ghall obtain written
approval by HUD for the use of real
property in other federally-gponsored
projects when the recipient determines
that the property is no longer nesded
for the purpose of the original projeot.
Use in other projects shall he limited
to those under fedorally-sponsored

.projects (l.e,, awards) or programs that

have purposes consistent with those
authorized for support by HUD.

(0) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this seotion, the
recipient shall request disposition in-
stractions from HUD or its sucoessor
Federal awarding agency. HUD shall
ohserve one or more of ths following

. disposition instructions,

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensgtes the Federal Government
for that percentage of the ourrent fair
market value of the property attrib-
utable to the Federal partioipation in
the project.

(2) The reciplent may be dirsoted to
sell the property under guldelines pro-
vided by HUD and pay the Federal Gov-
ernment for that peraentage of the cur-
rent fair market value of the property
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attributable to the Federal participa-
fion in the projeot (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
oseds), When the recipient is author-
ize@ or required to eell the property,
proper sales prossdures shall be estab-
lished that provide for competition to
the extent practioable and result in the
nhighest possible retura,

(8) The recipient may be directed to
transfer ‘title to the property to the
Feoderal Government or to an eligible
third party provided that, in such
capes, the recipient shall be entitled to
compengebtion for its attributable per-
centage ' 0of the owwent falr markeb
value of the property.

$84.88 Tederally-owned 'and exempt
property.

(a) Federally~-owned property. (1) Title
to federsliy-owned property remains
vested in the Federal Government, Re-
cipients shall submit annmually an in-
ventory ‘listing of federally-owned
property in their oustody to HUD,
Upon oompletiod of the award or when
the property is no longer needed, the

recipient shsll report the property +o-
* HUD for further HUD utilization,

(2) If HUD has no furbher need for the
property, it shall be declardd excess
and reported to the General Services
Administration, unless HUD has statu-
tory euthority to dispose of the prop-
erty by alternative methods (e.g., the
guthority provided by the I ederal
Technology Transfer Aot (16 U.8,0, 8710
(1)) to donate research egwipment to
eduoational and non-profit organiza~
tions in aoccordance with H.0, 12621,
“Tmproving Mathematios and Soienos
BEducation in Support of the National
Bducation Goals.'’) Appropriate in-
structions shall be issued to the recipl-
ent by HUD,

(b) Exzempt property. When statutory
suthority exists, HUD has the opbion
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under oconditions HUD
congiders appropriate. Such property is
“exempt property." Should HUD not
establish conditions, title to exempt
property wpon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§084.34

§84,84 Eguipment.

(a) Tltle to equipment acgquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section,

(b) The recipient shall not use equip-
ment aoquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is leps than
private oompanies charge for equive-
lent mervices, umless spevifically an-
thorized by Federal gtatute, for as long
as the Federal Government retains an
interest in the equipment,

(o) The recipient shall use the equip«
ment in the project or program for
which it was aoguired as long as need-
od, whether or not the project or pro-
gram oontinuses 1o be supported.by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the eguipment is no longer need-
ed for the original project or program,
the recipient shall use the eguipment
in comnectiion with its other federally-
sponsoved aotivities, m the following
order of priority:

(1) Activitles sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(8) During ths time that equipment
is used on the project or program for
which it was aoguired, the recipient
shall make it available for use on other
projeots or programs If such other use
will not interfers with the work on the
project or program for which the equip-
ment was originelly acquired, First
preference for such other wse shall be
given to other projeots or programs
gponsored by HUD that finenced the
equipment; second preferencs shall be
given to projeots or programs Bpon-
sored by other Federal awaxding agen-
cies. If the eruipment is owned by the
Federal Government, use on other ac-
tivities not sponsorsd by the Federal
Glovernment shall be permissible i an-
thorized by HUD, User charges shall he
treated as program income,

(e) When acquiring replacement
squipment, the recipient may use the
equipment to be replaced as trade-in or
gell the equipment and use the pro-
oeeds to ofiset the costs of the replans-
ment squipment subject to the ap-
vroval of HUD,
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§84.34

(f) The recipient’s property manage-
ment standards for equipment acgiired
with Pederal funds and federally-owned
equipment shall include all of the fol-
lowing,

(1) Bauipment records shall be main-
tained acourately and shell include the
following information,

(1) A desoription of the equipment,

(1) Manufacturer's serial number,
model number, Pederal stook number,
netbional stook number, or other 1den'oi-
floation number. -

(i11) Source of the equipment, includ-
ing the award number,

(lv) Whether title vests in the reoipi-
ent or the Federal Government.,

(v) Aoguisition date (or date re-
oelved, if the equipment was furnished

- by the Federal Government) and cost.

(vi) Information from which ons can
oaloulate the peroentage of Federal
participation in the cost of the eguip-
ment (not applicable to equipment fur-
nished by the Federal Government),

(vii) Liooation and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit aoguisition cost.

(Ix) Ultimate disposition data, in-

_oluding date of disposal and sales price

or the method used to debermine our-
rent fair market value where & recipi-
ent compensates HUD for 1ts share,

(2) Bquipment owned by the Federal
CGlovernment shall be identified to indi-
oate Federal ownerghip,

(8) A physical inventory of equipment
shall be teken and the results.reo-
onoiled with the eguipment records at
least onoe every two years, Any dif-
ferences between quantities deter-
mined by the physicnl inspection and
those shown in the accounting records
shall be investigated to determine the
oausss of the difference. The recipient
shall, in oconneotion with the inven-
tory, verify the existence, ourrent uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adeguate safeguards to pre-
vent loss, dameage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully doowmented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

24 CFR Subtitle A (4-1-11 Edlifion)

(6) Adequate maintenance procedures
chell be implemented to ltesp the
equipment; in good condition,

(6) Where the reciplent is authorized
or required to sell the eguipment, prop-
or sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return,

(¢) When the reciplent no longer
needs the eguipment, the eguipment
may be used for other activities in ao-
cordance with the following standards
For equipment with & ourrent per unit
fair market value of $6000 oy more, the
recipient may retain the equipment for
other uses provided that compensation
is made to HUD or its suocessor. The
amount of compensation shall be com-
puted by applying the percentege of
Federal partioipation in the cosh of the
original project or program to the our-
rent fair market value of the equip-
ment, If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instruotions from
HUD. HUD shall determine whether the
equipment oan be used to meet HUD's
requirements, If no reguirement exists
within HUD, the availability. of the
equipment shall be reported to the
General Bervices Administration by
HUD to determine whether & require-
ment for the egquipment exists in other
PFederal agenoies, HUD shell issue in-
structions .to the reocipient no later
then 120 calendar days after the recipi-
ent's request and the following prooce-
dures shall govern,

(1) If so instrupted or if disposition
instructions are not issned within 120
calendar days after the récipient's re-
quest, the reoipient shall sell the
equipment and reimburge HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. Howsver,
the recipient: shall be permitted to de-
duot and retain from the Federal share
3500 or ten peroent of the prooceeds,
whichever i1s less, for the reclpiont's
selling and handling expenses,

(2) If the recipient ig instruocted to
ship the equipment elsewhers, the re-
olplent shall be reimbursed by the Fed-
eral Grovernment by an amount which
is computed by applying the percent-
age of the resipient's participation in

468

PAGE

ATTACHMENT .....ddc.....

N2 OF .21 PAGES



_Office of the Secretary, HUD

the oost of the original projsot or pro-
gram to the current falr market value
of the equipment, plus any reasonable
shipping or interim storage oosts in-
ourred, .

(8) If the recipient is instructed to
ptherwise dispose of the equipment, the
recipient shall be reimbursed by HUD
for such costs incurred in 4ts disposi-
tion,

(4) HUD may veserve the right to
transfer the title to the Federal Gov-
ernmesnt or to a third party named by
the Federal CGovernment when such
third parby is otherwiss eligible under
existing statutes. Buoh transfer shall
be subjeot to the followling standards,

(1) The equipment ghall be appro-
vriately identified in the award or oth-
erwise made known to the recipient in
writing, .

(ii) HUD shall issne disposition in-
ptruotions within 120 oalendar days
after receipt of final inventory. The
finel invenbtory shall lst all equipment
acguired with grant funds and feder-
plly-owned eguipment. If HUD fails to
issue disposition instruotions within
the 120 oalendar day period, the reoipi-
ent shall apply the standards of this
section, as appropriate.

(ii1) When HUD exercises its vight to
take title, the equipment shall be sub-
jeot to the provisions for fedemny-
owned sguipment,

§84.85 Su n{:plies and other expendable
prope;

(a) Title to supplies and other ex-
pendable property shell vest in the re-
aipient upon eoquisition. If there 15
residual inventory of mmuged supplies
oxoeeding $5000 in total agpregate
value upon termination or completion
of the project or program and the sup-
plies wre not needed for any other fed-
erally-sponsored project or program,
the racipient shall retain the supplies
for use on non-Federal sponsored ao-
tivities or sell them, but shall, in ei-
ther oase, compensate the Faderal Gov-
srnment for its share, The amount of
compensation shall be computed in the
samMe manner as for equipment,

(b) The recipient shall not use sup-
plies noguired with Federal funds to
provide services 1o non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-

§84.36

lent pervices, unless specifically aun-
thorized by Federal stetubs, as long as
the Federal Government retains an in-
terest in the supplies,

§84.86 Intangible property.

(8) The recipient may ocopyright any
work that is subject to copyright and
wag doveloped, or for which ownership
was purchased, under an award, HUD
reserves & royalty-free, nonexclusive
and irrevoomble right to reproduce,
publish, or otherwise use the work for
Pederal purposes, and to authorize oth~
ors to do so,

(b) Reciplents are subjeot to applioa-
ble regulations governing patents and
inventions, inoluding government~wide
rogulations issued hy the Department
of - Commeroe at 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Ooopera:bive Agree-
ments,”

(6) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the date first produced
under gn award; and

(2) Authorize others to repsivs, repro-
duoce, publish, or obtherwise use such
date for HUD purposes,

(d)(1) In addition, in response t0 &
Fresdom of Information Ao} (FOIA) re-
qnest for vesearch data relading to pub-
lehed research findings produced undexr
an award that wers used by HUD in de-
veloping an agenocy aotion that has the
foroe and effect of law, HUD shall re-
quest, and the reoipient shall provide,
within a reagsonable tline, the research
data 80 that they can be made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtains the researoh dats solely
in response to a FOIA requesi, HUD
may oharge the requester s reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should reflect costs inowred by HUD,
the recipient, and applicable subrecipi-
ents, This fee is in addition to any feer
HUD may assess under the FOIA (b
0.8.0, 562(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(1) Research data is defined as the re-
corded factual material commonly ac-
oepbed in the sclentific community as
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§84.37

necepsary to validate research findings,
but not any of the following: prelimi-
nery analyses, drafts of sciéntific pa-
pers, plans for future research, pser re-
views, or communications with ocol-
Jeagues. This ‘‘recorded” material ex-
oludes physioal objeots (e.g., laboratory

snmples), Researoh dain also do not in- -

clude!

(A) Trade seorets, commercial infor-
mation, materials neoessary to be held
confidential by & researcher until they
are publiphed, or similay informetion
which is protested under law; and

(B) Personnel and medioal informs-
tion end similar information the dis-
olosure of which would consbitute o
clearly unwarranted invesion of per-
sonal privaoy, suoh as information that
could be used to identify a particular
person in a research study.

(1) Published 1is dofined as elther
when:”

(A) Research findings are published
in a peer-reviewed scientific or teoh»
nieal journsl; or

(B) HUD publioly and officially cites
the research findings in support of an
agonoy aotion that has the force and
effect of law,

({i1) Used by HUD in developing an
agency acilon that has the force and ef-
feot of low is defined as when HUD pub-
Moly and offioially oltes the research
findings in support of an agenoy action
that has the force and effect of law,

(e) Title to intanglble property and
debt instruments aoguired undsr an
award or subaward vests upon aoguisi-
tion in the reoipient, Thé recipient
shall use that property for the origl-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD, When no
longer neoded for the originally au-
thorized purposs, disposition of the in-
tangible property shall ooour in accord-
anoce with the provisions of §84.84(g).

[69 FR 47011, Bopt, 13, 1984, at amended at 65
FR 80498, May 11, 2000)

§84,87 Property trust relationship,

Real property, equipment, intangible
property and debt instruments thet are
aoguired or improved with Federal
funds shall be held in trust by the re-
oipient as trustes for the beneflaiaries
of the projeot or progrem under which
the property was aoquired ox Improved.

24 CFR Subtifle A (4-1-11 Edltion)

HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been soquired or improved
with Federal funds and that use and
disposition oonditions apply to the
property,

PBOOUREMIDN’I‘ STANDARDS

§84.40 Purpose of procurement stand.
(ll'(iﬂ»

Seotions 84.41 through 84,48 set forth '
standards for uss by reciplents In es-
tablishing procedures for the proours-
ment of supplies and other expendable
property, equipment, real property and
other services with Pederal funds,
These ptandards are furnighed to en-
sure that such materials and services
are obtained in an effective manmer
and in complience with the provisions
of applicable Federal statutes and ex-
eoublve orders, No additional prooure-
ment standards or reguirements shall
be imposed by HUD upon reciplents,
wnless speoifically required by Feders)
statute or exeoutaive order or approved
by OMB,

§84.41 Reofipient responsibilities.

The standards ocontained in this sec-
tion do not relieve the recipient of the
contractual  responsibilities arising
under its contract(s). The reoipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfao’oion of all contrac-
tual and administrative issues arising
out of proourements entered into in
support of an award or other agree-
ment, This includes disputes, claims,
protests of award, source evalustion or
other metters of a ocontrastual nature,
Matters conoerning violation of statute
are to be referred to such Federal,
Btate or loonl authority as may have
proper jurisdiotion,

§8442 Codes of conduct,

The recipient shall maintain written
stendards of oonduot governing the
performance of its employees engaged
in the award and administration of
oontraots, No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent confliot of interest would be
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involved, Buch a confliot would aries
wlhen the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the flrma selected for an award, The
officers, employees, and agents of the
reoipient shall neither solicit nor ac-
oept gratuities, favors, or anything of
monetary value from ocontractors, or
parties to snbegreements, However, re-
oipients may set standards for situa~
tions in which the finanoial interest is
not substantial or the gift is an unso-
licited itermn of nomine]l valne, The

standards of conduot shall provide for.

disoiplinary actions to be applied for
violations of suoh standards by offi-
oers, employees, or agents of the re-
cipienti.

§84.48 Competition,

All prooursment transsotions shall
be conduoted in & manner to provide,
to the maximum extent practical, open
and fres competition, The recipient
sghell be alert to organizetional con-
flicts of interest as well ags noncompsti-
tive praobices among contractors that
may restrict or eliminate compstition
or obherwise restrain trade, In order to
ensure objective oontractor perform-
ance and sliminate unfair competitive
advantage, contractors that develop or
draft  speocifications, requirements,
sbatements of work, invitations for
bids and/or requésts for proposals shall
be excluded from compebting for such
proourements, Awards shall be made to
the bidder or offeror whose bid or offer
15 responsive to the soliclbation and is
most advantageous to the recipient,
prics, quality and other faotors consid-
ered, The other factors shell include
the bidder's or offeror's compliance
with Seotion 8 of the Housing and
Urban Development Aot of 1088 (12
U.8,0, 1701}, hereafter referred to as
“Seotion 8. Section 8 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, State,
and looa) laws, and regulations, eco-
nomic opportunities generated by oer-
tain HUD finanelal assistance shall be
directed to low- and very low-income
persons, Solicltations shall clearly set
forth all requirements that the bidder

§84.44

or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
oiplent, Any and all bids or offers may
bs rejected when it is in the reoipient‘s
interest to do 50,

§84.44 Proourement procedures.

(a) All recipients shall establigh writ-
ten provurement procedures, 'These
procedures shall provide for, at a min-
imum, thet paragraphs (a)(1), (2)(2) and
{8)(8) of this seotion apply. -

(1) Recipients a.void purchasing un-
neoessary items.

(2) Where approprigte, an analysis is
mede of lease and purchase alter-
natives to determine whioh would be
the most economioal and practical pro-
onrement for the Federal Government.

(3) Solioitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate desoription
of the technical requirements for the
muterial, produot or service to be pro-
oured., In competitive prosurements,
such & desoription shall not contain
feptures which unduly restrict corn-
petition,

(i1) Requirements whioh the biddex/
offeror must fulfill and all other fac-
tors t0 be used in evaluating bids or
proposals

(i) A desoription, whenever prac-
ticable, of technioal requirements in
terms of funotions to be performed ox
porformance required, including the
range of anceptable oharacteristics or
minimum acceptable sbandards.

(iv) The spscific features of “‘brand
name or equal” desoriptions that bld-
flers are reguired to meet when such
items are included in the soloitation,

(v) The acoeptance, to the extent
practicable and economically feasible,
of produots and services dimensioned in

" the metric system of measurement,

(vi) Preference, to the extent prac-

tioable and eoonomically femsible, for
products and services that oonserve
natural resowroes and piotect the envi-
ronment and are enorgy effiolent,
_ {b) Positive eiforts shall be made by
recipients to utilize small businesses,
minority-owned firms, ahd women's
business enterprises, whenever pos-
sible., Reolpients of Federal awards
shell take all of the following steps to
furthey this goal,
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§04.45

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent praoticable,

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and oon-
traots to enopurage and faoilitate par-
ticipation by small businesges, minor-
{ty-owned firms, and women's business
enterprises,

(3) Consider in.the contract process
whether firms ocompeting for larger
contraots Intend to subcontreot with

small  businesses, minority-owned
firms, and women's business enter-
prises,

(4) Bnoourage oontracting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when & contraoct is too large
for one of these firms to handle individ-
ually.

(6) Use the servioes and assistence, as
appropriste, of suoh organizations ap
the Bmeall Business Administration and
the Department of Commeroe’s Minor-
ity Businegs Development Agenoy in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises,

(c) The type of produring instruments
used (e.g,, fixed price contracts, cost
_ reimbursable contracts, purohase or-
ders, and incentive contraocts) shall be
determined by the reoipient but shall
be appropriete for the partioudar pro-
ourerment and for promoting the best
interest of the.program or project in-
volved., The “‘cost-plus-a-percentage-of-
cost” or ‘‘percentage of oonstruotion
oost” methods of oontra,oting shall not
be used,

(d) Jontraocts shall be made only with
regponsible qontractors who possess
the potential ability to perform suo-
oessfully under the terms and oondi-
tions of the proposed proourement.
Consideration shall be given to such
matters as contractor integrity; com-
pliancs with public policy, inoluding,
where applionble, Seotion 8 of the
Housing and Urban Development Act of
1868 (12 U.8.0. 1701wn); record of past
poerformance; and finanocial and tech-
nicnl regources or aceessibility to other
necessary resources, In oertain olr-

24 CFR subtitte A (4-1-11 Edition)

tion of mxecutive Orders 12549 and
12668, “Debarment and Buspension," at’
2 OF'R part 2424,

(o) Reoiplents shall, on reguest, make
available for the Federal awarding
agency, pre-award review and prooure-
ment, doouments, suoh ap reguests for
proposals or invitations for bids, inde-~
pendent cost estimates, eto,, when any
of the following conditions apply,

(L) A raolpient’s procurement prooe-
dures oy operation feils to comply with
the proourement standerds in HUD's
implementation of Ciroular A-110,

(2) The procurement is expeoted to
exooed $100,000 or the small purchase
threshold fixed at 41 V.8.0. 408 (11),
whichever is greater, and is to be
awarded without competition or only
ons bid or offer is received in response
t0 a solioitation.

(8) The proourement, which is ex-
pected to exveed the small purchase
threshold, speoifies a “brand name
produot.

(49) The proposed award over the
smell purchase threshold 18 to be
awarded to other than the apparent
Jow bidder under a sesled bid prooure-
meiit,

(B) A proposed contract modifioation
ohanges the scope of a oontract or in-
oreases the contract emount by more
than the amount of the small purchase
threshoid,

(69 PR 47011, Sept. 18, 1094, as amended at 72
PR 78462, Deo. 27, 2007)

§84.46 Cost and price analysis,

Some form of cost or price analysis
shell be made and dooumented in the
procurement files in conneotion with
every prooursment action, Price anal-
¥sis may be accomplished in various
ways, including the ocomparison of
price quotetions submitted, market
prices and similar indicia, together
with discounts. Oost ensalysis is the re-
view and evaluation of each element of
copb  to " determine reasonebleness,
alloocability and allowability.

§84.46 Proourement records,

Proourement records end flles for
purchases in exoess of the small pur-
chase threshold shell include the fol-

oumstances, oontracts with oertain lowing at a minimum:
parties are restrioted by implementa- (a) Basis for contractor selection;
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(b) Justification for lack of competi-
tion when comnpetitive blds or offers
are not obtained; and

(o) Basis for award cost ox price,

§8447 Contract administration

A pystem for contract adminigtration
shall be maintained to ensure ocon-
tractor conformance with the terms,
conditions and specifiontions of the
gontract and to ensure adeguate and

timely follow up of all purchases, Re-

cipients shall evaluate contractor per-
formanece and dooument, as appro-
priabe, whether contractors have met
the terms, conditions and spaoiﬁou—
tions of the contract.

§84.48 Contract provisions,

The reoipient shall include, in addi-
tion 1o provisions to define a sound and
ocomplete agreement, the following pro-
visions in all contraocts, The following
provisions shall also be epplied to sub-
oonfracts.

(8) Contracts in exoess of the smeall
purchase threshold shall contain con-
tractual provisions or conditions thaet
allow for adminigtrative, contractial,
or legal remedies in instances in which
a conttaoctor violates or breaches the
oontract terms, and provide for such
remedial aotions as may be appro-
priate,

(h) AN contracts in exocess-of the
small prrchase threshold shall contain
suitable provisions for terrmination by
the recipient, including the manner by
whioch termination shell be effected
and the bagls for ssttlement, In addl-
tion, such.contracts shell describe con-
ditions under whioh the contract. may
be terminated for defeult as well as

conditions where the contract may be |

tormingted becanse of cihrowmstances
beyond the control of the contractor,
(o) Bxcept as obtherwise refguired by
statute, an award that requires the
contracting (or suboontracting) fop
consbruotion ox facility improvements
shall provide for the rscipient to follow
its own requivements releting to bid
guarantees, performance bonds, and
payment honds unless the construction
ocontract or suboonbract exoceeds
$100,000. For those oontracts or sub-
contracts exceeding $100,000, HUD may
acoept the bonding policy and require-
ments of the rscipient, provided HUD

§684.48

has miade a determination that the
Tederal Government’s inberest is ade-
quately protected. If such a detexrming-
tion has not bsen made, the minimum
requirements shall be as follows:

(1) A bid guarantes from each bidder
aequivalent to five percent of the bid
price, The *bid guarantee” shall con-
sist of a firm commitment such as &
bhid bond, certified check, or other ne-
gotieble instrument aoccompanying e
bid as assuranocs that the bidder shall,
upon sooeptance of his hid, execute
such gontraotnal doouments as may he
required within the time spedified,

(2) A performance bond on the part of
the contractor for 100 percent of the
contract prios, A ‘‘performance bond"
is one executed in gonnection with a

oontract to seonrs fulfillment of a1l the,

opntractor's obliga;bions under such
contraot,

(8) A payment bond on the part of the
contractor for 100 peroent of the con-
tract price, A “payment bond" is one
exeocuted in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and

materiel in the exeoution of the work .

provided for in the contraot,

(4) Where bonds are required in the
situntions described “herein, the bonds
shall be obtained from oompanies holg-
ing certificates of authority as accept-
able pureties pursnent to 81 OFR part
223, “‘Surety Companies Doing Business
with the United States,” .

(d) A1l nepotiated contraots (except
thoss for less than the small purohass
threshold) awarded by reciplents shall
include & provision to the effect that
the recipient, HUD, the Comptroller
Genersl of the United Btates, or any of
their dnly authorized representatives,
shall have access to any books, doou-
ments, papers and records of the oon-
tractor which are dirveotly pertinent to
a specific program for the purpose of
melking pudits, examinations, excerpts
and transeriptions.

(e) A1l oontracts, including small

purchases, awarded by vecipients and

their contraotors shell sontain the pro-
ourement provisions of Appendix A to
this rule, as applicable.
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§64.50
REPORTS AND RECORDS

$84.60 Purpose of reports and records.

Beoctlons 84,51 through 84.568 sef forth
the proosdures for monitoring and re-
porting on the recipient’s finanocial and
program performance and the nec-
eppary standard reporting forms, They
also set forth record retention require-
ments, .

#84.61 Monitoring and reporting pro-
gram performance,

(a) Recipients are responsible for
managing and monitoring each projeot,
program, subaward, function or aotiv-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit reguire-
menty as delinented in § 84,26,

(b) HUD shall prescribe the frequency
with which the performance reports
shell be pubmitted. Hxeept as provided
in §84.51(f), performanoce reports shell
not be required mors frequently than
quarterly or less frequently than annu-
ally, Annual reports shall be due 80 cal-
endar days after the grant year; quar-
torly or semi-annual reports shall be
due 30 days aftier the reporting period,
HUD mey require annual reports hefore
the anniversary dates of multiple year
awards in lieu of these requirements,
The final performence reports are due
80 calendar deys after the expiration or
termination of the award, .

(o) I inappropriate, & final technioal
or performance report shall not be re-
quired after completion of the projeot.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A ocomparison of actuel accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can bhe readily
guentified, such qguantitative data
should be related to cost date for com-

putation of unit costs,

" (%) Ressons why established goals
wers not met, if appropriate.

(8) Other pertinent information in-
cinding, when appropriate, analysis
and explanation of cost overruns or
high unit oosts,

24 CFR Subtifle A (4-1-11 Edition)

{e) Recipients shall not be required to
Bubmit more than the original and two
copies of performance reports,

(f) Recipients shall immediately no-
tify HUD of developments that have &
significant impaot on the award-sup-
ported aoctivities, Also, notification
shall be given in the oase of problems,
Gelays, or adverse oconditions which
materially impaly the ability to meet
the objectives of the award. This notifi-
cation shall include & statement of the
aotion taken or contemplated, and any
aissistanoe needed to resolve the sitna-
tion,

(g) HUD may make site visits, as
needed,

(h) BUD shall oomply with clearanoce
requirements of 5 CFR part 1820 when
reguesting performance date from re-
oiplents,

§84.52 Financial reporting,

(a) The Federal financlal report
(F'FR), or such other form as may be
approved by OMB, is authorized for ob-
taining finanoial information from re-
oipients. The applicability of the FFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
oolpt of the award, A HUD program
may, where sppropriate, waive the use
of the FFR for its grantses and require
an alternative reporting system,

(b) HUD shall presoribe whether the
FFR shall be on a ocash or acoruel
basis, If HUD requires acorual informa-
tHon and the reoipient's aocoounting
records are not normally kept on the
aoarual besis, the recipient shell not be
required to convext its acoounting sys-
tem, but shall develop such acoruael in-
formation through best estimates
bassd on an analysis of the dooumenta-
tion on hand. ’

(6) HUD ghall determine the fre-
quenoy of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
grarn, However, the report shall not be
required more frequently then dquar-
terly or less frequently than annually.
The reporting period end dates shall be
Maroh 31, June 80, Beptember 80 or De-
oember 81, A finel FFR shall be re-
quired at the completion of the award
agreement and shall use the end date of -
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the projeoct or grant period es the re-
porting end dabe.
(d) HUD requires recipients to submit

- thée FFR no later than 80 days after the

end of each specified reporting period
for guarterly and. serii-ahnual reports,
and .00 calendar days for amnunal re-
ports. Final reports ghall be sibmitted
no later than 90 days after the project
or grant period end date, Hxtensions of
reporting due dates may be approved
by HUD upon request of the recipient,

HUD may require awardees to submit

the PFR. alectronioally, Hlectronic sub-
mission mey be waived for cause in ac-

cordance witli HUD's waiver polioy m
- §5,110 of -this title. - :

(o)(1) When funds are advanoced to Te-
cipients HUD shall use the FFR ‘to
monitor cash advanced to recipients
and to obtain dishbursement informe-
tion for enoh agreement with the re-
oiplents, HUD may require foreorsts of
Poderal cash requirements in the *Re-
yharks' seotion of the FFR and may re-

- guire recipients to report in the ‘‘Re-
" marks' seotion the amount of oash ad-

vanoes received and reteained in excess
of thres days and any inferest earned
on such oash Advenoces. Recipients shall

. provide short narrative explanations of

actions taken - to reduce early

- drawdowns and excess balances.

(2) Reoiplents shall be reguired to

submit not more than the originel and
two copies of the FFR or submit the re-

port.slestronically, HUD may requive a
guerterly report from reclplents re-

oelving' advances totaling $1 million or-

more per year,

(f) When HUD needs additional infor-
metion or more frequent reports, the
following shall be observed,

(1) When additional information is

‘nesded to comply with legislative re-

guivements’ or governmentwide ve-
quirements, HUD shall issue instyruoc-
tiones to requireé redipients to submit
such information under the ‘Remiaries"
section of the reports or other mesns. .

(2) When HUD determines that a re-
oiplent's accounting system does not
meet the standards in §84,21, additional
perbinent information to i\nbhex mon-
itor awards miy be obtained by written

-notice o the recipjent until such time

as the system is brought up to stand-

-'ard, HUD, in obteiving this informa-’

§84.53

tion, shall comply with report olear-
ance requirements of 5 OFR part 1320,

,(8) HEUD may eleot to acocept the iden- .

tioal information: from the recipients
through & system to system date inter-
face as determinsd by HUD,

{76 FR 41088, July 15, 2010)

§84.68 Retention and access’ requive-

 ments for records, v

(a) This section sets forth require-
ments for reoord retention and acoess
to records for awards to reocipients,
HUD shall not imposs any other rscord
retention or mooess requirements upon
reoipients,

(b) Finexncial records, supporting doc—
uments, stabistionl records, and all
other repords 'pertinent to an award
shall be retained for a period of three

years from the dabe of submission of

the final expenditure report or, for
awards that are renmewsd guarterly or
annually, from the date of the submis-
pion of the quarteriy or annual finan-
cial report, as authoriged by EUD. The
only sxceptions ars the following.

(1) If any litigation, olaim, or audit is
sbaried before the expiration of the 8-
year period, the reocords shall be re-
tained. until all litigation, claims or
sudit findings invelving the xecords
have been resolved and final a,otion
taken,

(2) Recoxds for yeaml property and
squipment acquired with Federal funds
shell be retained for 8 years after final
disposition.

(8) When rsoords are transferred to or
meintained by HUD, the 8-year roten-
Hon requirement is not applioable to
the recipient.

(4) Indirect cost rate proposals. oost

allooetion plans, etc, as speoified 1n .

§84.88(g).
- (0) Uoples of original records may be

'eu.bst;ituted for the original records it

authorized by HUD.

(d) HUD shall request transfer of oer-
tain records to its custody from recipi-
ents when it determines that the
vecords . possess long term rebention
value, However, in order to avold dupli-

og'te recordieeping, HUD may make ar~ -
“rangements for recipients to retain any

recoxds that ave continuously needed
for joint use,

(e) HUD; the Inspector General,
Oomptroner General of - the Tnited
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§84.60

Btates, or any of thelr duly aunthorized
represontatives, have the r}g‘ht of time~
ly and unrestrioted access ' to any
books, doouments, papers, or other
rocords of recipients that are pertinent
to the awards, in order to male audits,
exeminations, excerpts, transcripts and
oopies of suoh doouments, This right
also inoludes timely and reasonaebls ao-
opss t0 @ reoipient's peraonuel for the
purpose of interview and discussion re-
lated to-such documents, The rights of
aocess in this paragraph (e) are nob
limited to the reguired retemtion pe-
riod, but shall lest as long as records
are retained,

(f) ‘Unless recuirved by statute, HUD
shall not plaoe restrictions on recipi-
ents that limit public access to the
récords of rooipients that are pertinent
to an award, exoept when HUD ocan
demonstrate that such records shall be
kept confidential and wonld have been

- exempted from disclosure pursuant to
the Freedom of Information Act (b
U.8.0. 5b2) if the records had belonged
to HUD,

(g) Indirect cost rate proposals, cost al-
location plans, ete, Paragraphs (2)(1) and
(€)(2) of this seotion apply to the fol-
lowing types of doouments, and their
supporting records—indirsot oost rate
computations or proposals, oo8t allooa-
tlon plans, and any siinilar accounting
computations of the rate at which a
peitioular group of costs is chargeable
(such as computer usage ohargeback

.rates  or ‘composite fringe benefit

ratos).

(1) If submitted for negotialion. If the
reoipient supmits to HUD or the sub-
- reoipient submits to the reciplent the
proposel, plan, or other scomputation to
form the basis for negotiation of the
rate, then the 8-year retention period
{or 1ts supporting records starts on the
aste of such submission,
- (2) If not submitted for negotiation, If

the recipient is not required to submit
to HUD ‘or the subrecipient is not re-
quired to submit to the reciplent the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
flgcal year (or other accounting period)
covered by the propusal plan, or other
computetion,

24 CFR Sublitie A (4-1~11 Edition) -

TERMINA'TION AND EINFOROEMENT

#84.60 Purpose of termination and en-
foxcement,
Heotions 84,61 and 84.62 set forth un1~
form suspension,. termination and en-
forcement proocsdures,

§84,61 Termination,

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (a)(2) or (a)3) of this section
apply.

(1) By HUD, 11‘ 8 recipient materially
fails to comply with the terms and con-
ditions of an award,

(2) By HUD with the consent of the
reoipient, in which ocase the two parties
shall agree upon the termination con-
ditions, including the effeotive date
and, in the oase of partial terminstion,
the porbtou to be terminabed,

-(8) By the rescipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effeotive ‘date, and, in the oase ol par-
tial termination, the porfion to bs ter-
minsted, However, if HUD determines
in the oase of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for whioh the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)2)
of this seotion.

() If costs are allowed under an
award, the responsibilities of the re-
oiplent referred to in §84.7i(a), inolud-
ing those for property menagement as
appliceble, shall be considered in the
términation of the award, and provi-
sion ghall be made for continuing re-
sponsibilities of the recipient after tor-
mination, as appropriate,

§84.62 Enforcement.

(a) Remedies for noncompliance. If & re-
oipient materially falls to comply with
the terms and conditions of an awaxrd,
whether stated in a Federal statute,
regulation, aspurance, applioation, or
notioce of award, HUD mey, in addition
to imposing any of the special condi-
tions outlined in §84.14, {ake one or
more of the following aotions, as appro-
priete in the clroumstanoces, :
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(1) Temporarily withhold oash pay-
ments pending correotion of the defi-
ciency by the recipient or more severe
enforoement action by HUD,

(2) Disallow (that is, deny both use-of
funds and any applicable matohing.
oredit for) all or part of the cost of the
activity or action not in compliance,’

{8) Wholly or partly suspend or ter-’

minate the current award,

(4) Withhold further awerds for the

project or program,

(6) Take other remedias that may be
legally available,

(b) Hearings and appeals. In taking an
snforoement action, HUD shall provide
tle recipient an opportunity for hear-
ing, appeal, or other administrabive
procesding to which the recipient is on-
titled under any statute or regulation
applicable to the action involved.

(o) Effects of suspension and termi-
nation, Oosts of a recipient resulting
from obligations inouwyrsd by the re-
oipient during & suspension or afier
termination of an award are not allow-
able unless HUD expressly esubthorizes
them in the notice of suspsension or ter-
mination or subsequently. Other recipl-
ent costs during suspsnsion or after
termination which ars neceskary and
not reasonably avoidable are allowable
if paragraphs (o)1) and (o)(@)' of this
section apply.

- (1) The costs result from ohligations

- which were properly inourred by the re-
oipient before the effeotive dabe of sus-

pension or terminetion, are not in an-
ticipation of i, and in the oase of a ter-
mination, are nonoancellable,

(%) The costs would bs allowable if

- the award were not puspended or ex-

pired normally at the end of the fund-
ing perlod in which the termination
talces effeot, .

() Relationship to debmment and sts-
pension. The enforcement remedies
identified in this sestion, including
suspension and termination, do not
preolude a recipient from being subject
to debarment and suspension ,under
HUD's regulations at 2 CFR part 2424
(seo §84,13),

[69 FR 47011, Sept, 13, 1984, as umendad at 72
TR 413402, Deo. 27, 2007)

- §84.72

SprarI D—After-the-Award
‘Requiremenis

$84.70 Purposs,

Seotions 84,71 through 84 78 contain
closeout procedurss and other proce-
dures for subssguent dlsallowanoes and
adjustments, .

§84.71 Closeout procedures.

(a) Reoipients shall submit, within 00
calender days after the date of comple-

tion of the award, all finanoial, per-

formance, and other reports as required
by the terms and opnditions of the
award, HUD may approve extensions
when requested by the recipient.

(b) Unless HUD authorizes an exten-
sion, & recipient shall lignidate all ob-
ligations incurred under the award not
later than 80 calendar deys after the
funding period ox the date of comple-
tion as speoified in the terms and con-
giitions of the award or in HUD inatruc-

ons,

(e) HUD shall make prompt payments -

t0 & reciplent for allowable reimburs-
able cosbs under the award bemg olosedl
out.,

(d) The veoiplent shall promptly re-

fund any balances of unobligated oash -

that HUD has advanoced or paid and
thet i not authoriged to be retained by
the reciplent for use in other projects,
OMB Ciroular A-120 governs unreturned
amounts that bscome dslinguent debts,

‘(e) When authorized by the terms and
conditions of the award, HUD shall
make a settloment for any upward or
downward adjustments to-the Federal
share of costs after oloseout reports are
raceived,

(f) The recipient shall a,coount for
any real and psrsonel property ac-
quired with Pederal funds or recsived
from the Federal Government in ac-
cordanae with §§84,.81 thyough 84.87.

(g) In the event a final audit has not -

been performed prior to the closeout-of

an award, HUD shall retein the right to-

rapover an appropriate amouni after
fully considering the recommendations
on digallowed oosts resulting ﬁ'om the
final audit

§84.72 Subsequent adinstments and
continuing responsibilities,

(a) The olossount of an award does nob
affeoct any of the following.
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§64.73

(1) The right of HUD to disallow costs
end recover. funds on the basis of a
later audit or other review,

(2) The obligation of the recipient to
return any funds due as a resuit of
later refunds, ocorrections, or other
transsotions.

(3) Avdit requirements in §84.26,

(4) Property meanagement require-
ments in §§84,31 through 84.37,

(5) Records retention as required in
§04,63,

(b) After oloseout of an award, a rela-
tionship oreated under an award may
be modified or ended in whole or in
. part with the covigent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §084,78(a),
inocluding those for property maenage-
ment as applicable, are considered and
‘provigions made for continuing respon-
sibilities of the reoipien‘o a8 appro-
priate,

#8478 Oollection of amounts due,

(a) Any funds paid to a reoipient in
excess of the amount to which the re-
oipient 1s finally determined $0 be enti-
tled under the terms and oonditions of
the award oonstitute a debt to the Fed-
. eral Government, If not paid within a

. réasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(L), (8)(2) or (a)38) of this
saotion.,

(1) Making an afministrative offset
against other requests for reimburse-
.ments,

(2) Withholding advance pa,yments
otherwise due to the recipient,

(8) Taking other aubipn permitted by
statute.

(b) Except as otherwise provided by .

law, HUD shall oharge interest on an
overdue debt in acocordance with 4 OFR
Chapter II, “Federal Olaims Collection
Standards.”

Subpdrl E——Use of Lump Sum
Grants

$84,80 Conditions for use of Lum
Sum (fixed price or fixed amoun
grants,

(a) Hoends of awarding activities
(HA As) shell determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulatlon or Notice of Funding Aveijl-

B

24 CFR Subtilie A (4-1~11 Edition)

ability., For other awards, disorebion
may be provided. to Grant Officers to
detormine the funding arrangement on
8 transaction basis, In suoch onses,
Grant Officers shall dooument the basis
for selection of thé funding arrange-

* ment in the negotiation record, Appro-

priate oconsideration to fixed amount
(Jump sum) awards shell be made if one
or more of the following' oconditions are
presents

(1) The HUD funding amount s defi-
nitely less than the total hotual cost of
the projeot.

(2) The HUD funding amount does not

_exceed $100,000 or the small purchass

threshold fixed at 41 U.8.0. 403 (11),
whichever is greater.

(3) The projeot soope is very speoifio
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assuranoce
that the recipient will realize no inore-
ment above actual cost,

(b) [Reserved]

£84,81 Definftion.

(a) A lump sum award is an award for
s predetermined amount, as set forth
in-the grant agreement, which amount
does not vary with the amount of the
raoipient's actual inourred costs. Under
this type of awerd, HUD -Goes not pay
the recipient for its inourred oosts butb
rather for completing ocertain defined
events in the work or achievement of
some other well-defined milestone,
Bome of the ways in which the grant
amount may be paid ‘ars, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-
vance, and the *‘milestone’ or event
triggering the payment salso agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a deﬂned
unit or units (such as a housing coun-
seling wunit), ab a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(8) In one pa,yment at grant comple-
tion,

(b) The key distinction between a
lump sum and & cost reimbhursement
grant is the lack of a direoct relation-
ship between the costs inourred by the
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recipient and the smount paid by HUD
in ‘nhe ]ump Bum arrangement,

§84.82 Provisions applicable only to
lump sum grants.

“In pddition to the provisions of this

subpart B, subpsrts A and B of this

part apply to lump sum grants,

(a) Finonolal and program: manage-
ment. Paragraphs (b) through (e) of this
seotion prescribe standards for finan-
oip] management systems, methods for
-meXing payments, budget rev-lsion ap-
provals, and making andits,

(b) Standards for financial manogement
systems. (1) Reoords that identify nde-
auately the sourde and application of
Tunds for federally-sponsored activities
are required. These records shall con-
tein information perteining to Federal
awards, aubhorizations, obligations,
mnobligated helances, essets, outlays,
inoome and {nterest, .

(2) Bffective control over and ac-
countability for all funds, proparty and
other assets dre required, Reoipients
shall adequately safeguard all such ag-
sets eand assure they are used solely for
authorized purpogres.

(8) Comparison of outleys with budg-
et amounts for each award is reguired,
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the veocipient, HUD, at s discretion,
may requive a,dequa.te bonding and in-
surance if the bonding and insuranoe
requirements of the veoipient are not
deemed adequate to protect the inter-
st of the Federal Govermment,

«(6) HUD may require adequa,te fidel-
ity bond coverage where the recipient
lacks suffivient ocoverage to proteot the
PFaderal Government’s interest.

(6) Where honds are required in the
situations desoribed above, the bonds
shall be obtained from companies hold-
ing certificates of authority as acoept-
_able sureties, as prescribed in 31 OFR
part 228, “Surety Companies Doing
Business with the United States,'

(c) Payment, (1) The standard gov-

erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards ig, HUD shall not
require separate depository’ accounts
for funds pmvided to a reoipient or eb-

§584.82

tablish any sligibility requirements for
depositories for funds provided 1o a re-
oiplent, However, recipients must be
abls to account for the receipt, obliga~
fion and expenditure of funds:

-(2) Oonsistent with the national goal
of expanding the opportunities for
women-bwned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owhed and
minority-owned banks (a bank which is
owned at least 60 percent by womsen or
rminority group members).

(8) Revision of budget and wrogram
plans. (1) The budget plan is the finan-
cial expression of the projeot or pro-
gram as approved during the award
prooess, It may include either the Fed-

- eral and non-Federal shars, or only the

PFederal shars, depending upon HUD re-
guirements. It shall be related to per-
formance for program evaluation pur-

" poses whenever appropriate.

(2) Recipients are reguired to report
deviations from program plans, and re-
quest prior approvals for budgst and
program plan revisions in accordanocs
with this seotion.,

- {(8) Fox nonoonsbruotion awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-

“lowing program or budget related rea-
- sons,

(i) Change in the soope or the. ob;]eo—
tive of the projsot or program (even if.
there i no associated budget revision

‘requiring prior written approval),

(i1) The need for additional Federal
funding,

(ii1) Unless desoribed in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tl‘&oting out of any work under an
award, This provision does not apply to
the purchese of supplies, material,
equipment or general support servioes.

(4) No other prior approval require-
ments for specific items may be im-
posed ‘unless a deviation has besn ap-
proved by OMB.

(6) Bxeept for requirements listed in
paragraphs, (4)(8)(1) and (a)(8)(i1) of this
section, HUD is authorized, at its op-
tion, to waive cosb-related and admin-
Istrative prior written a,pm‘ovals re-
quired by Circular A-110 and OMB Oir-
oulars A-21 and A-122. Such waivers
may .include authorizing recipients to
Ao any one or movre of the following,
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@) Inltiante a one-time extension of
the expiration date of the award of up
to 12 monthe unless one or more of the
following conditions apply. For one-
time extenslons, the reociplent must no-
tify HUD in writing with the sup-
porting reesons and revised expiration
date at least 10 days befors the explra-
tion date speoified in the award, This
aotion may e talen unless:

(A) The terms and oonditions of
award prohibit the exbension,

(B) The exuenslon requires-additional
Pederal funds,

(C) 'The extension “involves any
ohange. in the approved objectives or
seope of the project,

(6) For construotion awards, recipl-

- ents shall request prior written ap-

proval promptly from HUD for budget
rovisions whenever paragraphs (d)(6){1)
or (d)(6)(i1) of this section apply.

(1) The revision results from changes

-in the scope or the objective of the

project or program.
(i) The need arises 'for additional
Federal funds to completé the projeot,
(7) No other prior approval require-

- ments for speoific items may be im-

posed unless a deviation hes besn ap-
proved by OMB..

(8)- When HUD ma,kes an award that
yrovides support for both construction
and nonconstruction work, HUD ma,y

reguire the recipient to request prior

approval from HUD before making any
fund or budget transfers between the
two types of work pupported,

(e) Non-Federal audiis. (1) Recipients
and subrecipients that are institutions
of higher edunoation oy other non-profit
organizabtions (including hospitals)
shall be subjeot to the audit regquire-
ments oontained in the Bingle Audit
Aot Amendments of 1906 (81 U.8.C, 7601~
7607) and revised OMB Cironlar A-188,
vAudits of States, Looal Governments,
and Non-Profit Organigations,” . -

(1) Non~profit organizstions subject
to regulations in the part 200 and part
800 series of this title which receive

awerds subject to part 84 shall domply

with the audit requirements of revised
OMB Ciroular A-183, YAudits of States,
Looal Governrents, and Non-Profit Or-
ganizations,” For HUD programs, a
non-profit organizetion is the mort-
gagor or owner (as thess terms are. de-
fired in the repulations in the part 200

24 CFR Sublitle A (4-1-11 Edition)

and part 600 series) and not & related or
affilinted organization or sntity,

(1) [Resgerved]

(%) State and lpeal governments shall

bs subjeot to the audit requirernents
oontained in the Bingle Audit Act
Amendments of 1996 (81 U.8.C, 7501-
7507) and revised OMB Ciroular A-138,
sAndits of States, Local Governments,
and Non-Profit Organizations.”
. (3) For-profit hospitals not covered
by the audit provisions of revised OMB
Ciroular A-183 shell be subject to the
andit ‘requirements of the Federal
awarding agencies, -

(4) Commeroial organizations shall be
subject to the audit requirements of
HUD or the prime reciplent as incor-
porated into the award document,

{59 TR 47011, Sept, 13, 1094, as amended ab 62
ﬁozflﬁrl, Nov, 18, 180% 756 FR 41080, July 15,

§84,88 Property standards,

(a) Purpose of property standords,
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnisbed by the Federal Glov-
ernment whose cost was charged to a
project supported by a Federal award.
HUD shall require reolipients to obhserve
these standards under awards and shall
not impose additional requirements,
unless speoifically required by Federal
statute, The recipient may use its own
property management standaris and
procedures provided it observes the

“provisions of paragraphs (b) through &

of this seotion. .

(b) Insurance ooverage, Reoipients
shall, at s minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment aoquired with Fed-
eral funds as provided to property
owned by the reciplent, Fedsrally-
owned property need not be insured un-
less required by the terms and condi-

-tions of the award.

(0) Real property, HUD presoribes the
following requirements for rescipients
concerning the use and dispositipn of

real property acquired in whole or in -

part under awayde:
(1) Ttle to real property shall vest in

. the recipient subjeot to the condition

that the. reoipient shall use the real
property for the awthorized purpose of
the projeot as long as it is nesded and
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shall not emcumber the property with-
" out épproval of HUD.,

(2) The racipient shell obbain wxlbten
approval by HUD for the use 6f real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer neaded
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (1.e,, awaxds) or programs that

have purposes oongistent with those

suthorized for support by HUD,
(d) Federally-owned and erempt prop-
erty—(1) " Federally-owned properiy—(i)

Title to federally-owned property remains

vested in the Federal Government, Recipi-
. ents shall submit annuelly an inven-
tory -listing of federally-owned prop-
erbty in their oustody.to HUD., Upon
completion of the award or when the
property is no longer needed, the ve:
oipient shall report thé property to
HUD for further HUD utilization,

(i) I¥f HUD has no further need for
the property, it shall be declarad excess
ahd reported to the Goneral Bervioes
Adminigtration, unless HUD has statn-
tory suthority to dispose of the prop-
orty by alternative methods (e.g., the
eubhority provided by the Federal
Technology Transfer Act (16 U,S,C, 8710
(I)) to donate research equipment to
sducational and mnon-profit organiza-
tions in acoordance with 1’0, 12821,
“Improving Mathemstics and Soienoe
Bducation in Bupport of the Nabional
Rduoation Goals,") Appropriate .in-
structions shall be ispued to the recipi-
ent by XUD, ,

(2) Bzemp! property. When statutory
authority exists, HUD has the option
to vest title to preperty acquired with
Fedepal funds in the recipient without
further obligation to the Federal Gov-
ernment and under oconditions
.considers appropriate. Such propérty is
Heoxempt vroperty.” Bhould HUD not
estiblish conditions, title to. exempt
properby upon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

(8) Eguipment. (1) Title to eguipment
acguired by & reofpient with Federal
funds shall vest in the recipient, sub-
jeot to conditions of this seotion,

(2) The reoipient shall use tl\e equip-
ment in ths: project ox program for
‘whioh it was aoguired as long as nesd-

§84.83

sd, whether or not the project oxr pro-
gram sontinues to be supported by Fed-
oral fnnds and shall not encumbey the
sguipment without approval of HUD, .,
When the equipment is no longer need-
ed for the original project or program,
the reciplent shall uss the equipment

- in connection with its other federally-

sponsored aotivities, in the following
order of priority:

(1) Aoctivities sponsored by HUD
which funded the originel projeot; then

(1) Aotivities sponsored by other
Federal awarding agenoies.

(8) During the time that eguipment is
uged on the projest or program for

.which 1t was meguired, the reoipient

shall make It available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was, originally acquired, Fivst
preference for such other use shall be
given to other projeots or programs
sponeored by HUD that finanoced the
squipment; second preference shall he
given to projects or programs spon-
sored by other Federal awarding agen-
oles. X the egunipment is owned by the
Fedaral Government, use on other ac-
tivities mot sponsored by the Federa) ’
Government shall be permissible if au-
thoriged by HUD,

(49) The recipient's property mansge-
ment standards for eguipment acguired
with Federal funds and federally-owned
equipment shall molude all of the fol-
lowing,

(1) Bgquipment reaords sha,ll be main-
tained acourately and shell inchude the
following information,

(A) A desoription of the equipment.

(B) Manufacturer's serial nunmber,
mofel number, Federal stock number,
national stook number or othex identi-
fioation aumbey.

(0) Source of the equlpment. inolud-
ing the award number.

(D) Whether tifle vests in theé recipl-
ent or the Federal Government.

(B) Aoquisition date (or date re-
ceived, if the equipment was furnished
hy the Federal Govermment) and cost,

(™ Location and conditlon of the
equipment and the date the in.forma»
tion was reported.

(i) Bguipment owned by the Federal
Government shall be identified to indi-
oate Foderal ownership
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(1i1) A physical inventory of equip-
ment shall be taken and the results
reoonciled with the equipment records
at lonst onoe every two years, Any dif-
forences hebtween quantities deter-
mined by the physioal inspeotion and
those shown in the acoounting records
shall be investigated fo determine the
onpuses of the difference, The reoipient
shall, in oonneotion with the inven~
tory, verify the existence, current uti-
lizabion, and oontinued nesd for the
equipment, ) :

(iv) A control system- shall be in ef-
feot to insure adeguate safeguerds to
prevent loss, damage, or theft of .the
equipment. Aany loss, damage, or theft
of equipment shall be investigated and
fully doocumented; if the equipment was
owned by the Pederal Government, the
reciplent shall promptly notify HUD,

(v) Adeguate maintenance prooedures
shall be implemented to Xeep the
sguipmerit in good condition,

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to & third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes, Suoh transfer shall

“be subleot to the following standards,

() The eguipment shall be appro-
priately identified in the award or oth-
erwise made known to the reoipient in
writing,

(1) HUD shall issue disposition in-
struotions within 120 calendar days
after receipt of a final inventory, The
finel inventory shall list ell equipment
soquired with grant funds and feder-
ally-owned eguipmesit, If HUD fajls to
issue disposition ingtruoctions within
the 120 ealendar day period, the recipi-
ent shall spply the standards of this
section, as appropriate,

(iil) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment,

() Intangible property. (1) The recipl-
ent may oopyright any work that is

- subjeot to ocopyright and was devel-
oped, or for which ownership was pur-
ohased, under an award, HUD reserves
& royalty-freg, nonexclusive and irrey-
ooable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

24 CFR Sublille A (4-1-11 Editlon)

(2) Reciplents ere subjeot to applica-
ble regulations’ governing patents and
inventions, including government-wide
regulations iesued by the Department
of Oommerce ab 87 CFR part 401,
“Rights to Inventions Made by Nom-
profit Organivations and Small Busi-
ness Pirms Under (overnment Grants,
Contracts and Cooperative Agree-
ments,"

(8) Unless walved by HUD, the Fed-
eral Government has the right to para-
gjraphs (0)(3)(1) and (£)(3)(i1) of this sec-

on,

" (1) Obtain, reproduocs, publish or oth-
erwise use the data first produced
under an award, .

-(i1) Authorize others to receive, re-
produce, publish, or otherwise use such
date for Federal purposes,

(4) Title to intangibie property and
debt instruments aoquired under an
award or subawerd vests upon acquisi-
tion in the reoipient, The reocipient
shall use that property for the origi-
nally-authorized purpose,

(g) Property trust relationship, Real
property, eguipment, intengible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall he held in trust by the recivient

‘a8 trustee for the benefiolaries of the

project or program under which the
property was acquired or improved.
HUD may require recipients to record
llens or other appropriate notices of
record to indicate thet personal or real
property bas been acguired or improved
with Pederal funds and that use and
disposition oconditions apply to . the
property.

§84,84 Procurement standards,

(a) Purpose of procurement standards,
Paragraphs. (b) through (1) of this sec-
tion set forth stendards for use by re-
cipients in establishing prooedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nithed t0 ensure thet such materials
end services arp obtained in an effeo-
tive manner and in compliance with
the provisioms of epplioable Federal
statutes and exeoutive orders, No addi-
tionel prosurement standards or -re-
quirements shall be imposed by HUD
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upon, recipients, wriless specifioally re-
quired by Federal statute or exeoutive
order or approved by OMB,

()  Reciplent responsibilities, The
standards contained in this section do
not relieve the reciplent of the oon-
tragtual responsibilities arising under
its contract(s), 'The recipient is the re-
sponsible authority, withoubt recourse
t0 HUD, regarding the settlement and
sa.tisfa,otion of all contraotual and ad-
ministrative issues arising out of pro-
ourements entersd into in support of
an award or other agreement, This in-
cludes disputes, olaims, protests of
award, souros evaluation or other mat-
texs of a contractual nature, Matters
ooncerning violation of statute are to
be referved to such Federal, State or
loonl anthority as may have proper ju-
risdiotion,

(6) Codes of conduct, The reolpient
ghall maintain written stendards of
oconduot governing the performance of
its employees engaged in the award and
administration of ocontracts, No em-
ployes, officer, or agent shall partici-
pate in the seleotion, award, or admin-
istration of a contract supported by
Federal funds if a real or apparvent oon-
fliet of interest would be involved,
Such & confliot would erise when the
employes, officer, or agent, any mem-
ber of his or her immediate family, his
or ‘her partner, or an organization
which employs or.is about to emp]oy
any of the parties indicated herein, has
& finanoial or other interest in the f{rm
selepted for an award, The officers, em-
ployees, and agents of the reoipient
shall neither solicit nor accept gratn-
ities, favors, or anything of monstary
value from ocontractors, or parties to
subagreements, However, réolplents
may set standards for situations in
wlich the financial inferest is not sub-
stantlal or the gift is an unsolioited
item of nominal valne, The standards
of oonduot shall provide for disoipli-
nary aotions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient,

() Competition, All proourement
transactions ‘shall be sonducted in a
mexner to provide, to the maximum
extent practionl, open and free com-
_petition. The recipient shall be alert to
“organizational confliots of interest as
well as noncompetitive praoctices

§84.84

among' oontmctors that may restrict
or eliminate competition or otherwise
restrain trade. In order to ensure objec-
tive contraoctor performence and elimi-
nate wunfalr competitive advantage,
contractors that develop or draft spesi-
fications, requirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluderd
from competing for such progurements.
Awards shall be mede o the bidder or
offeror whose bid or offer is responsive
to the solioitation and is most advan-
tageous to the raciplent, price, quality
and other faotors oonsidered, The other
factors shell include the bidder's or
offeror's complianoe with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8,C. 1701u), hereafter
reforred, to a8 *‘Section 3.” Section 8
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
wletions, economic opportunities gen-
eratod by certain HUD financial assist-
anoce shall be directed to low- and very
low-income.persons, Solioitations shall
olearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu-

‘ated by the recipient. Any and all bids

or offers may be rsjected when it is in
the recipient’s interest to do so,

(e) Procurement procedures, (1) All re-
olpients shall esteblish written- pro-
ourement proosdures, These procedures
shall provide for, at & minimum, that

paragraphs  (e)}1)(D), (e and
(e)(1)(i11) of this seotion apply.

(1) Reoipionts avold purchasing un-
neoessary items,

(1i) Where appropriate, an analysis is
made of lease and purchase alber-
natives to determine which would be
the most economionl and practical pro-
curement for the recipient,

(111) Solioltations for goods and sery-
ices provide for all of the following..

(A)-A olear and ecounrate description

of the technioal requirements for ths
material, product or service to be pro-
oured, In ocompetitive proourements,
snch a desoription shall not contain
fentures which undu]y restriot com-
petition..
'+ (B) Requirements which the b1ddez/
offeror must fulfill and all other fao-
tors to be used in svaluating bids or
proposals,
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(0) A dssoription, whenever prac-
tioable, of technical reguirements in
terms of funotions to be performed or
performance required, including the
range of atoeptable charaoteristios or
minimum acoeptable standards,

(D) The specific features of ‘‘brand
name or equal’ desoriptions that bid-
ders are required to meet when such
1toms ave included in the solioitation,

() The acosptance, to the extent
practicable and esonomionlly feasible,
of products and services dimensioned in
the metric system of measurement.

(F) Preference, t0 the extent prac-
tioable end economically feasible, for
produocts and servioes that oconserve
natural resources and proteot the envl-
ronment end are energy officients,

(2) Positive efforts shall be made by
reoipients to utilize small businesses,
minogity-owned firms, and women's
business enterprises, whenever pos-

sible. Reciplents of Federal awards

shall take all of the following steps to
further this goal,
(i) BEnsure that small businesses, mi-

nority-owned firms, and women's busi-

ness enterprises are used to the fullest
extent prachicable, .

(1) Meke information on forth-
coming opportunities available and ar-
range time firames for purcheses snd
contraocts to encourage and facilitate
participation by smell businesses, mi-
nority-owned firms, and women's busi-
ness enterprises.

" (i11) Oonsider in the sontract process

whether firms competing for larger
contracts intend to subconbract with
small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) Bnoourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when & contract is too large
for one of these firms to handle individ-
ually. .

(v) Use the services and assistance, ag
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Apenocy In
the solloitation and "utilization of
small businesses, minoxity-owned firms

. and women's business enterprises.

(8) The typs of proouring ingtruments

ueed (e.g, fixed price oontracts, cost

24 CFR Subfille A (4-1-11 Edition)

roimbursable contracts, purohase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best
interest of the program or project in- .
volved. The “cost-plus-a-peroentage-of-
cost” or “'percentage of construction
cost” methods of contraoting shall not
bs used. : )
(4) Oontracts shall be made only with .
responsible ocontractors who .possess

the potential ability to perform suc-

cessfully under the terms and ocondi-
tions of the proposed proourement,
Consideration shall be given to such
meatters as contraotor integrity; com-
pliance with public policy, including,
where applicable, Seotion 8 of the
Housing and Urban Development Aot of
1968 (12 U.8.C. 170iun); record of past
performarnce; and financial and tech-
nical resources or acoessibility to other
necessary resources. In ocertain oir-

oumstanges, contracts with ocertain

parties are restricted, as set forth at 2

" OFR part 2424, ‘

(6) Reoipients shall, on request, make
available for the Federal awarding
agency, pre-award review and proours-
ment doouments, puch ag requests for
proposals or invitations for bids, inde-
pendent ocost estimates, ete., when any
of the following conditione apply,

(1) A reoipient’'s procurement proce-
dures or operation falls to comply with
the proourement standards in HUD's
implementation of Olroular A-110,

(1) The procurement is expected to
exceed $100,000 or the small purchase
throghold fixed at 41 UT.B,0. 408 (1),
whichever i greater, and is to bhe
awarded without competition or only
one bid or offer is received in response
t0 a solioitation,

(i11) The proourement, which is ex~
pected to exosed the small purchase
threshold, speoifies & ‘'‘brand name”
produot, :

(iv) 'The proposed award. over the
small purchese threshold is to be
awarded to other than the apparent
low bidder under a sealed bid prooure-
ment, - ,

(v) A proposed contract modification
changes the soope of a contract or in- -
oreases the oontract amount by more
than the amount of the small purchase
threshold, . o
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(f) Oost and price analysis, Bome form
of cost or price anelysis shall be made
and dooumented In the procuremend
files in conneotion with every prooure-
ment action, Prics analysis may be ao-
-oomplished in various ways, including
the comparison of yprice quotations sub-
mitted, market prices and similar indi-
oia, together with disoounts. Oost anal-
ysis is the review and evaluation of
each element of cost to determine rea-
sonableness, allooability and aJlow-
ability,

(9] Proourmnent records. Proourement
reovrds and files for purcliages in ex-
cess of the small purchase bthreshold
ghall include the following at & min-
imuam;

(1) Basis for contractor selestion;

(2) Justification for lack ‘of competi-
tiom when ocompetitive bids ‘or oifers

are. not obtained; and

(3) Basis for award oost or price.

(h) Contract administration, A system
for contract administration shall be
maeintained to ensure contractor con-
formance with the termns, conditions
and specifications of the contract and
to enswre adequate and timely follow
up of all purchases, Reoiplents &hell
evaluates contractor performencs and
dooument;, s appropriate, whether oon-

traotors have et the terms, condl-

tions and spsoifiostions of the con-
tract, -

. c'ontract provisions, The recipient
shall include, in addition to provisions
to define & sound and complete agres-
ment, the following provisions in all
oontraots, The following provisions
ghall also bs applied to eubcontracts,

(1) Contracts in exoess of the small
purchase threshold shell contain pon-
tractunl provisions or conditions that
allow for administrative, contractual,
or legal remedies in instences in which
5, oontraotor- violates or breaches the
contreot terms, and provide for such
rvemedial aotions as may be appro-
priate,

(2) A1l contraocts in excess of the
small purohase threshold shall contain

sultakle provisions for termination by
the recipient, including the manner by .

which terinination shall be effectied
and the basis for settlement In' addi-
. tlon, such contracts shall desoribe con-

ditions nuder which the contract may
be terminated 'for defa.ult a8 well as

§64.84

--oonditions where the contract may be

terminated beoause of oircwmstances
beyond the control of the contractor,
(8) Bxoépt ms otherwise required by
statute, an award thabt requires the
oontraoting (or subocontracting) ifor
construotion or facility improvenients
ghall provide for the reciplent to follow
its own reguirements relating to bid
guarantees, performence bonds, and
payment bonds unless the construotion
oontract or suboontrast exoeeds
§100,000. For those contraots. or sub-

- gontracts exceeding $100,000, HUD may

acoept the bonding policy.and reguire-
ments of the recipient, provided HUD
has made & determination that the
Federal Government's interest s ade-
anately protected, If such a determina-
tion. has not been meadse, the minimum
requivernents shall be as follows:

(i) A bid guarantes from each bidder
equivalent to five percent of the bid
prios, The “bld guarantee' shall con-
sist of a firm ocommitment such as a
bid bond, oertified oheok, or other ne-
gotiable instrument accompanying a
bid as assuranoe that the bidder shall,
upon aocceptance of his bid, exsoute
such contractual dosuments as may be
requirved within the time speoified,

.(i1) A performeance bond on the part
of the contraotor for 100 peroent of the
contract price, A ‘“‘performance bhond*
is one exeouted in connection with &
ocontract to pecure fulfillment of all the
contractor’s obligations under such

. contract,

(i) A payment bond on the part of
the ocontractor for 100 percent of the
contract prics, A ‘'‘paymment bond! is
one exeputed in connection with a con-
tract t0 assure payment as required hy
statute of all Dbersons supplying labor
and matberiel in the exeoution of the
work provided for in the gontract,

(iv) Where bonds ave requirad in the
situations desoribed herein, the bonds
shall be obtained from compeanies hold-
ing certificates of authority as acoept-

.able sureties pursuant to 31 OFR part

228, “'Surety Compenies Doing Business
with the United States.”

(4) A1l negotianted contraots (except
those for less than the small purchass
threshold) awsrded by recipients shall
inolude & provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
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their duly authorized representatives,

shall have aoccess to any books, docu-
ments, papers and.records of the con-
tractor which are directly pertinent to
a speoific program for the purpose of
making audits, examinations, excerpts
and transeriptions,

(6) All contracts, inoluding small pur-
chases, awarded by recipients and their
sontraoctors shall contain the proours-
ment provisions of appendix A to this
rule, as appliouble.

{69 TR a7011, Sepc 13, 1004, »s amendsd nt 72
R '13492. Deo, 27, 2007}

§84.86 Reports and records.

(8) Purpose of reports and records.
Paragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient's flnan-
olal and program performance and the
neoessary standard reporting forms.
They also set forth record retention re-
quirements.

(b) Monittoring and reporting wprogram
performance, (1) Reolpients are respon-
sible for meanaging and monitoring
each project, program, subaward, funo-
tlon or saotivity supported by the
awerd, Reoipients shall monitor sub-
aswards to ensure subreoipients have
met the audit requirements as delin-
eated in §84.82(e),

(2 The Federal awarding agency
shell presoribe the freguency with
which the performance reports shall be
subrmitted, BExcept as provided in para-
graph (b)(6) of this seotion, perform-
ance reports shall not he required more
fregquently than quarterly or less fre-
quently than annually, Annual reports
shall he'due 90 onlendar days after the
grent year; quarterly or semi-annual
reports shall be Gue 80 days after the
reporting period, The Federal awarding
agency may reguire apnual reports be-
fors the anniversary dates of multiple
year awards in lieu of these require-
ments, The final performance reports
are due 90 oalender days after the expi-
ration or termination of the award,

(8) If inappropriate, & final techniocal
or performance réport shell not be re-
quired after completion of the project,

(4) When required, performence re-
ports shall generally contain, for emch

award, brief inforration on ‘each of the'

following‘.

24 CFR Subtitie A (4-1-11 Edilion)

(1) A compaxrison of actual accom-
plishments with the goals and objec-
tives established for the "period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects oan be readily
quantified, suoh quantitative deta
should be relgted to cost dats for com-
putation of unit costs,

(1) Reasons -why established gonls
were not met, 1f appropriate. .

(b) Reciplents shall not be required to
submit movre than the original and two
oopies of performance reports,

(8) Reoipients shell immediately no-
tify HUD of developments that have a
significant impaot on the award-sup-
ported aotivities, Aleo, notification
shall be given in the oase of problems,
delays, or adverss conditions which
materially impair the ability to meet
the objeoctives of the award. This notifi-
cation shell include a statement of the
aobion teken or contemplated, and any
:issista,nee needed to resolve the situa-

on,

(1) HUD may make gite visits, as
needed.

(8) HUD shall comply with olearance
requirements of b OFR pext 1820 when
requesting performanoe data from re-
oiplents,

(o) Retention and aocess 1‘equ4rements
for records, (1) This paragraph (o) sets
forth requirements for record retention
and acoess to reoords for awards to re-
oiplents, Federal awarding agenoies
shall not impoese any other record re-
tention or acoess requiremente apon
recipients,

(2) Finanoial records, supporting doc-
uments, statistical records, and all
other records pertinent to en award
shall be rotalned for e period of thres
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or

‘annually, from the date of the submis-

sion of the guarterly or annual finan-
ofal report, as authorized by HUD, The
only exoeptions are the following.

(1) If any litigation, claim, or andit is
started before the expiration of the 8-
year period, the records shall be re-
teined until all ltigation, olaims or
audit findings involving' the records
1’;1&1‘:,9 heen reBol\red and final e,otion
aken,
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" (1) Records for real property and
equipment acgnired with Federal funds
shall bs retained for 8 years after final
disposition,

(iil) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment {8 not applicable to the recipient,

(8) Ooples of original records meay ho
substituied for the origﬂn&l raoords if
authorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its oustody from recipi-
ents when it determines that -the
© reoords posgess long term retention
value, Howavey, in order to avold dupll~
oate recordkeeping, HUD may make ar-
rangements for repipients to retain any
records that are continuously needed
for joint use,

(6) HUD, the Inspector General,
COomptroller General of the United
States, or any of theélr duly authorized
representatives, have the right of time-
1y and unrestrioted acoess o any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transoripts and
ocopies of such documents, This right
2180 inoludes timely and reasonabls ac-
oess to a veoipient's personnel- for the
purpoes of interview and disoussion re-
lated to such doowments, The rights of
00088 in this paragraph (c)(6) are nob
Hmited to the required retention pe-
riod, but shall last ‘ag long ap records
are retained,

(6) Unless reguired by statuts, HUD

ghell not place restrictions on reoipi-
ents that lmit public access to the
reoords of recipients that are pertinent
to an award, exocept when HUD oan
demonstriate that such records shall be
‘kepb confidential and would have been
exempted firom disclosure pursuant to
the Freedom of  Information Act (b
U.8.0, b62) if the records had belonged
to HUD.

§ 84,88 Termination and enforcement,

(a) Termination. (1) Awards may be
terminated in whole or in part only if
pavagraphs  (a)(1)(d), (a)1)H), or
(a)(1)(1i1) of this section apply.

(i) By BUD, if a recipient materially
fails b0 coinply with the terms and con-
ditions of an awaxd,

§84.86

(1i) By HUD with ths consent of the
recipient, in which cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partial termination,
the portion to be berminated, .

(111) By the reoipient upon gending to
HUD written notification setting forth
the reasons for such temmination, the
effective date, and, in the case of par-
tial termination, the portion to bhe ter-
ringted. However, if HUD determines
in the oass of pa.rt.ia,l termination that
the reduoed or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
termingte the grant in its entirety
under ' either paragraphs (a)(1)i) or
(a)(1)(11) of this section,

(2) If costs are allowed under an
award, the responsibilities of the re-
oiplent referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the reoipient after ter-
mination, as appropriate,

(3) I costs are allowed, the cost prin-
olples in §84.27 apply, even though the
award was made on a lump-sum basis,
‘Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the peroentage
of completion or by some other method
a5 determined hy the Grant Officsr, as
long as the method used results in an
sguitable gettlement tio hoth parties.

(b) Enforcement—(1) Remedies for non-
compliance, If a reoiplent matberially
fadls to comply with the terms and con-
ditions of an award, whether stated in
8 Federal statute, regulation, assur-
ancs, application, or notice of award,
HUD may, in addition to imposing: any
of the speocial conditions outlined in
§84,14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances,

(1) Temporaxily withhold onsh pay-
ments pending correction of the defi-
clency by the recipient or more severe
enforeernent aotion by HUD,

(i1) Wholly or partly snspend or ter—
minate the ourrent award,

(1i1) Withhold further awards for the
project ox program. :

(iv) Talre other remedies that may be
logally available,
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§84.87

(2) Hearings and appeals, In taking an
enforasment action, HUD shall provide
the recipient an opportunity for hear-
ing, eppeal, or other administrative
procesding to which the yeciplent is en-
titled under any statute or regulation
applioeble to the action involved,

(8) Effects 'of suspension and termi-
notion, Costs of a reoiplent resulting
from obligations incurred by the re-
oipient during a suspension or after
termination of an award ars not aliow-
able unlesg HUD expressly authorizes
them in the notice of suspension or ter-
mination or subseguently, Other recipi-
ent costs during suspension or. after
termination which are neocessary and
not reasonably avoidable are allowable
if paragraphs (b)(8)(1) and (b)3)(ii) of
this section apply,

(1) The costs result from obligations ’

which were properly inourred by the re-
olpient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the ocase of a ter-
mination, are noneancellable,

(11) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-~
ing period in which the termination
takes offect, -

(4) Relationship to desbarment and sus-
pension, -The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subjeot
to debarment and  suspénsion under
HUD's regulations at 2 OFR part 2424
(308 §84.13),

[50 PR 47011, Sept, 13, 1694, a8 amended at 72
PR 78462, Deo, 21, 3007)

§84,87 Cleseout  procedures, subse.
quent adjustments and continuing
responsibilities,

(a) Clogseout procedures. (1) Reolpients
shall submit, within 80 calendar days
after the date of oompletion of the
award, all financiel, performance, and
other reports as requh‘:ed by the terms
and conditions of the award. HUD mey
approve extenslons when requested by
the reoipient,

(2) The reoipient shall account for
any real and personal yproperty ao-
quired with Federal funds or reoeived
from the Tederal Govermmsent in ao-
cordanoce with §§84.83(b) through (g).

24 CFR Subiitie A (4~1~11 Ediion)

(b) Subseguent adfustments and con-
tnuing responsibilities, (1) The oloseout
of an award does not affect a.ny of the
following: .

(1) Audit requirements in §84 26,

(i) Property maenagement require-
ments in §§64.93(h) through (g).

(i%ig Reoords retention as required in

(2) After oloseout of an gward, o rela~
tionship oreated under an award may
be modified or ended in whole or in
part with the consent of HUD and the
reoipient, provided the responsibilities
of the recipient are considered and pro-
visions made for ocontinuing respon-
sibilities of the- recipient, as appro-
priate,-

" APPENDIX A TO PART 84-—~UJONTRACT
PROVISIONS

All oontraots, awarded by a recipient in-
oluding small purohases, shall contain the
followlng pravisions as apploable:

1. Equal Employmeni Opportunfty—All ocon-

‘traots shall contain a provision reguiring

oomplianoe with 1,0, 11246, “Bgnal Bmploy-
raent Opportunity,” as amenaed by B.O,
11876, '*Amending Exeoutive Order 11246 Re-
lating to Egual Bmployment Opportunity.'
and as supplemented by regulstions at 41
OFR part 60, ‘‘Office of Federal Contrach
Complience Programs, Hqual Xmployment
Opportunity, Department of Labor,"

2, Copeland "Anti-Itiokbaok® Aot (18 U.S.C.
87d and 40 U,S,0, 2760)—All contraots and snb-
grents in exoess of $2000 for oonstruotion or
repair awarded by reoiplents and subrecipi-
ents shall inolnde & provision for complianoe
with the Oopsland "Anti-Kiokbaolk" Aot (18
U.B,0. 874), as supplemented by Department
of Lebor regulations (30 OFR part 8, ‘‘Con-
tractors and Buboontractors on Publio Bufld-
ing or Public Work Financed in Whols or in
Part by Lioans or Grants from the United
Btates'), The Aob provides that each con-
traotor or pubreoipient shail be prohibited
from induoing, by sny means, any person
employed in the oonsfruotion, completion, or
repair of public work, to glve up any part of
the compensation to whioch he is otherwise
entitled. ‘The recipient shall repors all sus-
peoted or reported violations to HUD, -

. 8, Davis-Bacon Adt, as amended (40 U.S.G.
276a to a-7)—When required by Federal pro-
gram legislation, all construotion contraots
awarded by the recipients and subreofpients
of more then $2000 shall inolude & provision
for compliance with the Davis-Baoon Aot (40
U.8.0, 276 to a-7) and as supplemented by
Department of Labor regulations (20 OFR
part 5, “Labor Standards Provisions Applios-
ble to Oontraocts Coverning Federally Fi-
napoed and Assisted Oonstruotion’). Under

488

ATTACHMENT ... 1)

RArsunans

PAGE %Sa oF .27 _PAGES




Office of the Secrelary, -HUb

this Aot, contraotors shaell be reghired to pay
wages to laborers and mechnnios at a rate
not less than the minimum wages specified
in' a8 wage determination made by the See-
rotary - of Labor, In asddition, contractors
shall be reguired to pay wages not less than
onos a week; The reoipiont shall place 8 oopy
of the ouryent prevailing wage determination
issued by the Depsrtment of Liabor in sach
polioitation and the award of a contract shall
be oonditioned upon the aocoeptanoe of the
wage determination, The recipient shall re-
port all suspeoted or reported violations to

4, Contract-Work Hours and Safety Standards

Act (40 U.8,0. 327 through 333)—Whexo appli-
oable, all contraots awardeqd by reoipients in
exoess of $2000 for oonstruotion contracts and
in exoesa of §2600 for other contraots that In-
volve the employment of mechanios or Jabor-
ers shall inolude -& provision for cpmplianoce
with Seotions 102 apa 107 of the Contract
Work Hours and Bafety Btandards Aot (40
U.8.0. 827-838), as supplemented by Depart-
ment of Labor regulations (28 CHR part b).
Under Seotion 102 of the Aot, eavh oon-
tractor shall be reguired to ocompute the
weges of every meohanic and laborer on the
besie of a standard workweek of 40 hours.
Work in excess of the standard workwesk is
permissible provided thatb the worker is com-
vensated ab & rate of not less than 1% tlmes
the brsio rabe of pay for all hours workeéd in
oxoeBs of 40 hours in the workwesk, Seotion
107 of the Aot is applioable to construotion
work end provides that no laborer or me-
ohanic .ghall be reguirsfl to work in sur-
roundings or under Wworking oonditions
which are unsgnitary, hazardous or dan-
gevous, These reguirements do not epply to
the purchases of supplies or materinls or ar-
tioles ordinarily aveilable on the open mar-
ket, or conbraots for tram;portution ox trans-
misslon of intelligence,
" &. Rights i Invenllons Made Under a Con-
{racl or Agreement—Ooputracts or agresments
for the performance of experimental, devel-
opmental, or research worls shall yrovide foy
the Yights of the Federal Government and
the reoiplent in any resulbing invention in
pocordanoce with 87 CFR part 401, "Rights to
Inventions Made by Nonprofit Organizations
end Smeall Business Plrms Under Govern-
ment Grants, Oonbracta snd Oooporative
Agresments,” and an;' implementing regula-
tions issned by HU.

6. Clean Alr Act (42 U.8.0, 7407 ol saq.) and
the Pederal Water Pollution Conirol Adel (33
U.S\C. 1261 sl seg.), as omended—Contracts
and subgrants of amounts i excess of
$100,000 shell oontain & provision that re-
guires the reoipient to agree to comply with
all applioable standards, orders of regule-
tions issned puvsuant to the Olean Alr Act

(42 U.B.0, 7401 e seg.) and the Foderal Water .

Pollution Control. Aot as amended (33 D.8.0,
1261 ot se0.), Violations ghall be reported to

Pl 85

HUD and the Regional Office of the Inviron-
mential Protection Agenoy (WPA),

7, Byrd Anti-Lobbying Amendment (31 U.S.C,
1352)—Contraotors who apply or bid for en
award of $100,000 or more shall fils the re-
quired ‘certifioation, Barob tier ocertifies to
the tier above thab {6 will not and has not
used Federal appropriated fands to pay any
person o1 organigation for Infinencing or at-
tempbing to influence an officer or ermployee
of any agenoy, b member of Congress, officey
or employee of Oongress, or an employee of &
member of Congress In connection with ob-
taining any PFederal contract, grant or any
other award covered By 81 U, B 0, 1862, Hach
tler shall slso disclope any lobbying with
non-Federal fands that takes place in con~
neotion with obtaining any Federal award,
BSuoch disolosures'ars forwarded from tier to
bier up to the reoipient.

{690 FR 47011, Bept, 13, 1084, as amended at 72
TR 73468, Deo, 27, 2007

PART  86—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—Generdal
Hso, .
86,1 Purpose and scope of this part.
86,2 Boopse of subpart,
85,3 Definifions, |
864 Applioability,
85,6 Bffeot on other issuances. .
85,6 Additions riid exceptions,

Subpart B—Pre-Award Requlrements

86.10 Torms {or applying for grants,

86.11 State plans,

86,12 Bpeoial grant or subgrant condltions
{for*“high-visk” grantees, -

Subpart C—Posi-Award Requirements

TINANGIAL ADMINISTRATION

B6.20 Standards for financial management
systems,

86,21 Payment.

85,22 Allowable cosbs,

86,28 Period of avatlability of funds.

86,24 Matohing or cost sharing.

86,20 Program inoome,

86,26 Non-Fsderal andit. ¢

OHANGES, PROPERTY, AND SUEAWARDS

95.80 Ona.nges

86,81 Real property.
85.82 Hguipment,
‘85,38 Supplies,
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Pt. 230

8. Indireot oost allocations not uging rates,
Tn oorbain situations, n governmental unit,
beonuse of the nature of its awards, may be
required to devslop s oost allocation plan
that distribotes indireot (and, in some oases,
direot) oosts to the spseific fanding soproes,
In these oases, & naxrabive oost allooation
methodology should be developed, doou-
mented, maintained for andit, or submitted,
aB appropriste, o the oognisant agency for
roview, negotiation, ‘and approval,

4. Appeals. If & dispute avises in n negotin-
tion of an indireot ocost rate (or other rate)
between the cognizant agenoy snd the gov-
ernmental tnit, the dispute shall be resclved

in acoordance with the appeals procedures of .

the oognizant agenoy,’

5. Oolleotion of unallowable costs end erro-
neous pryments, Costs specifioally identified
as unallowabls snd ocharged to Federal
awards elther direotly or indirectly will be
refunded (including intersst chargeable in
aooordance with applicable Federal agenoy
regulations),

6, OMB assistance, To the extent that prokh-
lems are encountered among the Federal
,afenoies and/oy governmental uvnits in oon-
neotion with the negotintion and approval
prooess, OMB will lend aspistance, as re-
quired, to resolve anoh problems in & timely
meaner,

PARTS 226*229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT ~ ORGANIZATIONS
(OMB CIRCULAR A-122)

Bag,

280,56 Purposs,

280,10 Boope,

230,15 Poloy,

230,20 Appleability,

230,26 Definitions

280,80 OMB responsibilities,

280,95 Yederal agenoy responsibilities,

230,40 Iffeotive date of changes. |

290.46 Relstionship to previous issnancs,

230.60 Information Oontact, ' )

APPENDIX A TO PART 200—GDNERAL PRIN-
OIPLIDS

APPINDIX B TO PART 230—SELECTID ITBMS OF
Oosy

APPENDIX O TO PART 280—NON-PROFIT ORGA-
NIZATIONS NOT SUBIECT 10 'l‘ms PART

AvTBORITY: 81 U,B,Q, 603; 31 U 8.0, 1111; 41
1,8.0, 405; Roorganization Plan No. 2 of 1070;
1,0, 11641, 86 FR 10787, 8 OFR, 1866-1D70, p. 0638

SOURCE: 70 FR 51927, Aug, 81, 2005, unless

. otherwise noted.

2 CFR Ch. Il (1~1-09 Edition)

§280.56 Purposs,

This part establishes principles fox
determining costs of grants, contraots
and other agreements with non—proﬁt
organizations, - -

§280.10 Soope.

(a) This part does not apply to ool-
leges and universities which are cov-
eved by 2 OFR part 220 Oost Prinoiples
for Bduocational Institutions (OMB Cir-

onlar A-21); State, local, and federally-

recognized Indien tribal governments
which are ocovered by 2 OFR part 226

Cost Principles for State, Lpeal, and

Indian Tribal Goveriiments (OMB Oir-
oular A-87); or hospitals.

(b) The prinoiples deal with the sub-
Jeot of ocogt determination, and make
no atbtempt to I1dentify the oir-
oumstancss or dictate the extent of
agenoy and non-profit organizdtion
participation in the financing of a par-
tionlar project. Provision for profit or
other increment above cost iz outside
the goope of this part,

§280.156 Policy.

The principles are desigmed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
strioted or prohibited by law. The prin-
ciples do not attempt $o presoribe the
extant of cost sharing or matching on
grants, contracts, or other agresments.
However, such oost sharing or match-
jng shell not be accomplighed through
arbitrary limitations on individual
cogt elements by Pedern) agenoiss.

£280.20 Applicability,

(a) Thess prinociples shall be used by
all Fedeoral agencies in determining the
cogts of work perforined by non-profit
organizations under grants, coopera-
tive apreements, cost reimbursement
contraots, and other contraots in which
oostis are used in pricing, administra-
tion, or settlement, All of these instru-
ments are hereafter referred to as
awards, The prinociples do not apply to
awards under whioh an orgenizhtion is
not Fequired to aceount to the Federal
Government for aotual oosts inourred,

(by All cost reimbursement sub-
awards (subgrants, subcontracts, etc,)
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are subject to those Federal oost prin-
oiples applicable to the particular or-
ganization conoerned. Thus, If a
pubaward 18 to e non-profit orgeniza-
tion, this part shall apply; if a
subaward 18 t0 a commeroial organiza-
tion, the cost principles applicable to
commercial ooncerns shall apply: if a
pubaward is to a oollege or university,
"2 OFR part 220 shall apply; if o
subaward is to & State, loonl, or feder-
ally-recognized Indlan tribal govern-
ment, 2 OFR part 226 shall apply,

(o) Bxolusion of some non-profit or-
genizations, Some non-profit organiza~-
tions, beoause of their size and nature
of operations, oan be oonsidered to be
similar to ocommercial concerns for
purpose of applioability of cost prin-
oiples, Buch non-profit organizetions
shall oporate under Federal cost prin-
ciples applicable to commercial oon-
cerns, A listing of these organizations
is contained in Appendix O to this paxrt.
Other organizetions may bs added from
time to time,

§280.25 Definitions,

(a) Non-profit organization means
any corporabion, trust, assooiation, co-
operative, or other organization whioh:

(1) Is operated primarily for Boi-
entific, ednoational, sérvioe, ochari-
table, or.similar purposes in the public
interest;

(2) Is not organized primarily for
profit; and

(8) Uses its net proceeds to maintain,
improve, and/or expand its operations,
For this purpose, the term ‘‘non-profit
organization' exoludes ocolleges and
universities; hospitals; State,
. and federally-recognized Indian tribal
governmeonts; and those non-profit or-
gonigations which are excluded from
ooverage of this part in aoccordance
with §280,20(0). ’

(b) Prior approva.l means seouring the
swarding agenoy's permission in ad-
vance to inour oost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices, Generally this permission will be
in writing, Where an item of cost re-
guiring prior approval is speoified in
the budget of an award, approval of the
budget constitutes approval of thet
008t

local,-

§230.50

§280.80 OMB responsibilities.
OMBE may grant exosptions to the re-

. quirements of this part when permis-

sible under existing law, However, in
the interest of aochieving maximum
uniformity, exceptlons will be per-
mitted only in highly unusual oir-
oumstamoes.

$280,36 I‘ederal agency
ities,

The head of eaoh Pederal agency that
awards and adminigters grants and
agreements subject to this part is re-
sponsgible for reguesting approval from
and/or consulting with OMB (as appli-
orble) for deviations from the guidance
in the appendices to this part and per-
forming the applicable funotions speoi-
fied in the appendioces to this part,

§280.40 Effective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Tmplerentaiion
shall be pheged in by incorporating the
provisions into new awards meade after
the start of the organization’s next fis-
oal year. For existing awards, the new
principles may be applied if an organi- -
zablon and the cognizant Federal agen-
oy agree, Harlier implementation, or &
delay in implementation of individual
provisions, is also permitted by mutual

responsibil-

: pgreemeont between an organization

a,nd the oognize.nt Federal agenoy.

$280.46 Relationship  to
issuanoe.

(a) The guidance in this part pre-
viously was issued a8 OMB Ciroular A-
122, Appendix A to this part contains
the guidanoce that was in Attachment A
(general principles) to the OMB cir-
cular; Appendix B oontains the guid-
ance that was in Attachment B (se-
leoted items of cosbt) to the OMB oir-
cular; and Appendix O contains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Circular) to the OMB ciroular.

(b) Historioally, OMB Oirouler A-122

. previous

superseded cost principles issuned by in-

dividual agenocies for non-profit organi-
gations,
§280.50 Information contact.

Further mformation conaerning this ‘
part may be obtained by contacting the
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Offios of Fedel"al Finanoial Manage-
ment, OMB, Washington, DC 20508,
tolephone (202) 3058098, ’

APPENDIX A TO PART 230—CGENERAL
PRINOIPLES

GENBRAL PRINOIPLTS
TABLD OF OONTENTS

A, Basio Oonsiderations
1. Composition of tota) costs
2, Factors aitecting ellowabiliby of costs
3, Reasongble costs
4, Allooable 008tB
6. Applionble oredits
6, Advanoe understandings
7, Oonditional exemptions
B, Direot Oosts
O, Indireot Costs .
D, Allooation of Indirect Oosts amnd Datar-
minatioi of Indireot Oost Rates
1. General ’
2, Simplified alloostion method
3, Multiple alloostion base method
4, Direot allooation method
. Speoinl Indirect cost rates
B, Nepotiation and Approval of Indreot Cost
Rates
1, Definitions
2. Negotiation and approval of rates

GENEBAL PRINCIPLES

A Besic Considerations

1 Composiﬁon of tota) oosts, The botal
008t of an award is the sum of the allowable
direst and allooabls indirect costs less any
applioable ovedits,

2. Faotors affecbing allowabiliby of oosts,
To be allowable under an award, oosts must
mesb the following general oritevia!

a. Be reasonable fox the performaence of the -

award and be allooable theroto under theso
prineiples, -

b, Oonform to any limitations or-exocln-
sions set forth in these prinoiples or in the
award as to types or amount of oost items.

o, Be consistent with polioles and prooe-
dures that apply uniformly to both federally-
financed and other aobivifdes of the organiza-
tlon,

4. Be aooorded oonsintent treatment.

o. Be (atermined in accordance with gen-

erally aooepted aoccounting  prinociples
(GAAP).
. Not be fnolnded as a cost or used to, mest
oot sharing or matohing. requirements of
any other federally-financed program in el-
ther the onrrent or & prior pax'lod

g. Bb adeguately documented. .

8. Redsonable costs. A oosbis raaaona.ble H,‘

in its peture or amount, it doés not exovsed
that whioh would be inourred by a prudent
peyson under the oiroumstances prevailing at
the time the deoision was made to inowr the

2 CFR Ch, I (1-1-09 Edlition)

oonts, The guestion of the reasonableness of
specific costs must be sorntinized with par-
tioulay oare in opnneotion with ovganizations
or separate divisions thereof which reosive
the preponderance of their support from
awards made by Federal agenojes, In deter-
mining the reasonerbleness of & given cost,
oonsideration shall be given to:

a, Whather the cost is of a type generally
reoogniged as ordinery and necesgary for the
operation of the organization or t&w pexform-
anoe of the award,

D. The rsstraints or 1equ1ramenbs imposed
by suoh factors as generally acoepted sound
business praobtices, arme length bargaining,
Feasra) and State laws and regulations, and
terms and conditions of the award.

©. Whether the individuals conosrned aoted
with prudence in the ofronmstances, consid-
ering their responsibilities to the organiza-
tion, its members, employees, and clients,
the publio at large, and bhe Fedsral Govern-
menb,

A, Bignificant devistions from the asba.b-
lished practioss of the organization which
may unjustifiably inoreass the award costs.

4, Allogable costs, a, A oost is alloogble to
a partionlar cost objeotive, such as & grant;
contract, projeot, sprvios, or other aotivity,
in acoordenoce with the relative benefits re-
oeived, A cost is allooahle to a Foderal award
if 1t 15 tronted consistently with other costs
inourved for the same purpose in lflte oir-
oumstanoes and if it:

(1) Is fnourred speoifionlly for the award.

(2) Bonefits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits received, or

(8) s necessary to the overall operation of
the organigation, although a direot relation-
ship to any pa.rﬂoulm' coBt objeotive onnnob
be shown,

b, Any oost allooable to & partioniay award
or other cost objeotive under these prinoiples
may not be shifted to other Pederal awerds -
to overoome funding-deficiensles, or to avold
restriotions imposed by ls.\v or by the terms
of the award,

" b, Applioahle oredits. a. 'I‘he term applion-
ble credits refers to those recsipts, or reduo-
tion of expenditnres whioh operate to offset
or reduee expense items that are allocable to
awards ag diveot or indiveot oosts, Typioal
axamples of suoh transachions are: Purchase
disoounts, rebntes or Rllowanoss, recoveries

.ot indemnities on losses, insurance refunds,

and adjustments Of overpayments or exro-
neous chavgses, To the extent that such ored-
its acorning or received by bthe organizabion
relate to allowable oost, they ehall be ored-
ited to the Federal Govetnment eibther as a
oot reduotion or’ oash réfuand, ag appro-
priate,

b, In BOmME msmnoes, the amounts received

‘from the Tedsral Government to finance or-

ganizational aotivities or serviee operations
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shonld be trented as applioable credits, Bpe-
oifioplly, the conoept of netting suoh oredit
{tems against related expenditures should be
appiied by the orgavieation in determining
the rates or amounts to be chaxgetd to Fed-
era) awards for servioes rendered whenevey
the faollities or other resources need in pro-
viding suoh servioes have been [inanced di-
rpotly, in whole or in part, by Pederal funds,

o, For rules govering program inoomo (i.e,
gross inoome earned from federsliy-sup-
ported aobivitios) see §215,24 of 3 OFR part
216 Uniform Adminjstrative Regquiroments
for Grants and Agresments with Institutions
of Higher Dduoation, Hospitals, and Othar
ﬁzx;-?ront Orgenivations (OMB Olroular A-
8. Advanos wunderstendings, Under any
given award, the reasonableness and
sllooability of certain {tems of costs may be
diffioult to dstermine, This is partiowlerly
trne in conneotion with oxganigations that
reoeive a preponderance of their support
from Federal agenojes, In order to avoid sub-
sequent Aisellowanocs or dispute based on
upreasonableness or nonallooability, it is
often desirable to seek & written agreement
with the cognizant or awarding agenoy in ad-
vanos of the inouxrence of spsoial or unusual
costs, The absence of an alvance agresment
on any element of cogt will not, in itself, af-
feot the reasonableness or anooabmty of
that element,

7. Conditional exemptions, n. OMB author-
jzep oonditional exemption from OMB admin-
fstrative reguirements and oozt prinoiples
for oertain PPederal programs with statu-
torlly-anthorized consolidated planning and
oonsolidated administrative funding, that
are ldentified by & IMederal agenoy and mp-
proved by the head of the Exeoutive depart-
ment or ostablishment, A Federal agenoy
shal) oonsult with OMB during its oonsider-
ation of whether to grant snoh an exemption,

b, To promote efficlenoy in State and loonl
program administration, when Faderal non-
entitlement programs with ocommon pur-
poses heve speoific statutorily-authorized
oonsolidated planning and oonsolidated ad-
ministrative funding and where most of the
Btate agenoy's resources come f{rom non-
Federal souross, Federal agenoies may ex-
empt these tovered Btate-administered, non-
entitlement grant programs from oerbaln

OMB grants management requirements. The .

exemptions would be from all but the
allocability of costs provisjons of Appendix
A, subseotion O.e, of 2 OFR parbt 2256 (OMB
Ciroular A-87); Appendix A, Seotion O.4. of 2
OFR parb 220 (OMB Ojroular A-21); Beotion
Ad, of this appentix; and from el) of the ad-
ministrative reguirements provisions of 2
OFR part 216 (OMB Oironlar A-110) and the
sgenoles' grants managemont common yule,
-8, Whon a Federal agenoy provides this
flexibility, as a prerequisite. to o State’'s ex-
erolsing this option, & State must adopt its
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own wyltten fimonl and administrative re-
gquirements for expending and aocounting for
all lunds, whioh aye consistent with the pro-
visions of 2 OFR part 926 (OMB Ofroular A~
87), and extend suoh poloies to all subreoipi-
ents, These fisonl and administrative re-
guirements must be suffiolently specifio to
ensure thati Iunds are used in compliance
with all applicable Federal statutory and
regulatory provisions, 0osts are reasonable
and necessary for operating these programs,
and lands are not to be used for gonern) ex-
penses required to onryy out other respon-
sibilities of o Btate or {ts subreoipients,

B. Dirsot Costs

1, Direct: costs are those thet can be identi-
fied speoifically with a partioular final oost
objeotive, i.e., a partionlar award, projeot,
geyvios, or other direct activity of an organi-
gation, However, 8, oosb may not be assigned
to an award as & direot cosy if any other oost
inourred for the same purpose, in like olr-
oumstanocs, has.been allooated to en award
es ay indireot oost, Copts identified speoifi-
oally with awards are direoct cosis of the
awards and are to be agsigued direotly there-
to, Costs identified speoifically with other
fina) vost objectives of the oxganization are
dirpob costs of those oost objeotives and are
not to be assigned to other awards dfrsotly
or indirsobly,

2, Any dirsct oost of a minor amount may
be treated as an indireob cost for reasons of
praotionlity where the acoounting trentment
for such oosb 18 consistently applied to-all
fine) oot objeotives,

3, The oost of certain aotivities are not al-
lowable as oharges to Federal awerds (seo,
for example, fundraising costs in paregraph
17 of Appendix B to this part), However, even
though these oosts are unallpweble for pur-
poses of computing oharges to Federal
awards, they nonetheless must be treated as
direot aosts for purpores of determining indi-
reat oost rates and be allooated their share
of the orgenization's indireot oosts if they
represent notivities which inolude the sala-
ries of personnel, ocoupy spuos, and benefit
from the organization's indireot costs,

4, The oosts of aotivities performed pri-
mer{ly &5 s service to members, olients, or
the genera) public when significant and neo-
essary to the organisation’s mission must be
trentod as direot oosts whether or not allow-
able and be alloonted an equitable share of
indireot oosts, Some examples of these typos
of nobivities inolude:

a. Maintenance of mombership rolls, sub-
::»riptions. publioations, and reluted funo-

ong

b, Providing services and mforma.tion to
members, legislative or administriative bod-
jes, or the publio.

6. Promotion, lobbying, and obher forms of
publio relations,
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d, Meetings and conferenoces except those
held {0 conduot, the general a.dmmist;mtdon

. of the organization.

6, Maintononce, proteotion, and invest-
ment of ppeoisl funde not wsed in opsration

ol the organieation,

1. Administration of group benefits on be-
half of members or olients, inolnding life and

~ hospitel insurancs, annuity or retirement

plans, finanolal aid, eto,

G, Indireot Costs

1, Indireot costs are those that have been
inourred for oommon or joint objectives ant
onnnot be readily idemtified with a par-
tionlar fina} oost objeotive, Diract cost of
minox smounts may be treated as indiveot
oosts under the oconditions desoribed in sup-
parsgiaph B2 of this appendix. After direct
copts have been-determined and assigned di-
rectly to Awards or obther work as appro-
priats, indireot copts are those remaining to
be alloonted to bensfiting cost objeotives. A
cost may not be allooatsd t0 an Award a5 an
indireoct oost if sny other oost inourrved for
the same purposs, in like olroumstances, has
been assigned to a1 award as e direct cost,

2, Beoause of the diverse charncteristios
and pooounting practices of non-profit orga-
nizations, it is not possible to speoify the
types of sost which may be olassified as indf-
raot oost in all situations, However, typiosl
examples of indirect oost for mepy non-prof-
it organjzations may inolude depraecietion or
wse ul)owanoes on buildings and egquipment,

the costs ‘of operating and meintaining fa-
ollities, and general administration and gen-
oral expenses, suoch as the selaries and ex-
penses of exeoutive offioers, personnel ad-
ministration, and acoounting,

8, Indireot costs shall be olassified within
two broad categories: “'Pacilities” and “Ad-
ministration,” *Pacilities! is defined as de-
preciation and use allowanoes on buildings,
egunipment and oapitel improvement, inter-
e8b on debt assooinbed with certain buildings,
egudpment snd oapf'bal improvements, and
operations and maintonance exponses, ‘'Ad-
ministiation” is defined as general adminis-
tration and general expenses shoh as the di-
recto1's offios, acoounting, personnel, ibrary
expensos and all other types of expenditnres
nob 1isted speoifically under one of the sub-
oabegoues of "Paoilities” (including oross al-
loontions from other yools, where applioa-
Dble),'See indireot oost ypte veporting require-
ments in subparagraphs D.2.e and D.8;g of
this appendix,

D, Allooation of Indiveot Costs and
Detevminublon of Infireot Opsb Rates

1, General, a. Where & non-profit organien-
tion has only one major Tunotion, or where
all its major funotions benefit from its indi-
raot costs to approximately the same degres,
the rllooation of indiveot costs and the com-

2 CFR Ch. Il (1-1-09 Ediflon).

putation of an indiveot cost *ate mey he ac-’

ocomplished through pimplified gllocation
procedures, as desoribed in subparagraph D.2
of this appendix.

b, Where an organization bas ssveral major
funotions whioll benefit from its indireot
6osts in varying degrees, allooation of indi-
rect, oosts may reguire the acoumulation of
shwoh oosts into separate oopt groupings
whioh then are allocabed individually to ben-
efiting funotions by means of & bage which
hest measures the relative degrse of benefit,
The indirect oosts allooated to ench funotion
are then distributed to Individua) awards and
other aétivities inoluded in that function by
means of an indiveot cost rate(s).

¢. The determination of what oconstitutes
an organigation's major funotions will de-
pend on ite purpome in heing; the types of
gervices it renders to the public, 1ts olients,
and its members; and the amount of effort it
devotes to suoh activities as fundraising,
;&ubne informetion and membership activi-

£8,

d. Bpeoific mebhods for allooating indirect
oosts andl computing indireot oost rates
along with the oonditions wndey which each
method should be.used are desoribed in sub-
paragraphs D.8 through 5 of this appendix,

e, The base period for the allooation of in-

-direot costs is the period in which guch costs
. are inomrred and acowmulatef for allooation
* to work performed in that period. The bage

period pormelly should coinoide with the or-
ganization's fisonl yesr bub, in.any event,
Ehall bs 80 seleoted as to avoid inequitivs in
the allooation of the vosts,

2. Simplified allooption method. a, Where
an organization’s major funotions benefit

‘from its indireot oosts to approximately the

smme degres, the allooation of indireot oosts
may be acoomplished by separabing the orga-
nization's totel costs for the bass period as
elther.direot or indireot, and dviding the

total allowable indireot conts (net of applioa-.

ble oredits) by an eguitable distribution
base, The result of this prooess is an indirest

ocosb rato whioh is used to distribute indireot

oosts to individual swards, The rate should
be expressnd ns the percentage which the
total amouwnt of allowable indiveot oosts
benrs to0 the Dasp gelected, This methed
shoumld also be ugsd where an organizetion
has oxly one major funotion enocompassivg 8

number of individual projects or aotivities, .

and may be used whers the level of Federal
awards to an organization is relatively
small,

b, Both the dfveot costs and the indirsot
oosts shall exolude capital expsnditures and
unallowable ocosts, ' Howsver, unallgwable
costs which represent aotivities must be in-
cluded in the direot costs under the oondi-
tions desoribsd in snbpamgmph B.3 of this
appendix,

o. The distribution base may be total &i-
vaot oosts (exoluding oapital expsnditures
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snd other distorting itéms, suoh as major .

siboontraots or subgrants), direct nelaiies
and wages, or other bayo which resuits in an
equitable distribution, The distribution base
shall generally exoiude partioipant support
costs s defined in paragraph 82 of Appendix

B, .

d, Dxoept where & speojal rate(s) is reo-
guired in accordence with subparagraph § of
this appendlx, the indireot oost rate devel-
oped wnder the above prinoiples is applionblo
to al) awards et the organization, If a speoial
rate(s) is required, appropriate modifications
shall be made in order to develop the speoial
rate(s),

e, For an organization that receives more
than $10 million i Federal funding of direot
costs in o fisoal yeay, a breaicoud of the indi-
reot 0085 ocomponent into two. broad ont~
sgorles, Faollities and Administration as de-
fined in subparagraph 0.3 of this appendix, is
required. The rate in each omrse shall be stat-
ed as the peroentage whioh the amount of
the partioular indireot cost oategory (i.e,
Paoilities or Administration) is of the dis-
tribution base identified with that oategory.

3, Mulbiple allocation base method.

n, General, Whers an organisation's indi-
rect oosts benefit ite mejor fanotions in

varying degrees, indireot costs shall be acou-

muleted into separate cost groupings, as de-

soribed 1n subparagraph D.8.b of this eppen-

dix, Baoh grouping shall then be allooated
“individually to benefiting ' funotions by
meane of & base which hest measures the rel-
ative benefits, The dafawlt allooation basss
by oost pool are desaribed in subpamgraph
D.3.0 of this appendix.

b. Xdentifivation of indirect oosts, Cosb
groupiugs shell be established so & to per-
mit the alloontion of ench grouping on the
basis of benefits provided to the major funo-
tions, Daoh grouping shall oonsbitute & pool
of expenses thab are of lke oheraoter in
terms of funotions they benefit and in terms
of the allooation base which best mesasures
the relative benefits provided to each funo-
tion, The gronpings are olassified within the
two broad ocategories! “Faoilities" and-‘Ad-
ministration,” as desoribed in ewbparagraph
0.3 of this appendix. The indirect cost pools
aro definsd as follows!

(1) Depreoiation and use allowances. The
expsness under this heading are the porbion
of the oosts of the organization’s buildings,
oapita) improvements to land and buildings,
and equipment which are compubed in ao-
ocordanoce with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
anoes*),

(2) Intevest, Interest on debt assoointed
with oertain bujldings, eguipment and oap-
ita) improvements are computed in scoord-
anoe with paragraph 28 of Appendix B to this

< part ("“Interest!’),
(3) Operation and mainbenwce expbnBos,
"IThe expenses under this haadlng are thoss

P1, 230, App. A

that have been inourred for the administra~
tion, opsration, maintenance, pressrvation,
and protection of the organisation’s physical
plapnt, They inoluds expsnses normsally in-
ourrad for snoh itema as!l Janitorial and utile
ity services; repairs and ordinary or normal
alterations of buildings, farniture and eguip-
ment; care of giounds; meintenanoe and op-
eration of buildings and ather plant froili-
ties; security: earthquals and disaster pre-
peredness; environrhenta) safety; hasardous
waste dlsposa); property, Mebility end other
insurance relating to property: space and

" oppitel leasing: faoility planning and man- -

agemoent; and, oentral receiving., The oper-
ation and maintenanos expenses oategory
shall also inolude its allooable share of
Iringe benefit oosts, depreoiation and use al-
lowanoes, and interest oosts,

(4) Glenersl administration and general ex-
peusps, (a) The expenses under this heading
are those thab have been ingurred for the
overall general exeoutive and adminigtrative
officos of the organization and other ex-
penses of a general nature which do not re-
late solely to any major funotion of the orga-
nization. This oategory shall also inolude 1ts
allocable share of fringe benefit oosts, oper-
ation and maintenancs exponse, depreoiation
and nse allowanoces, and interest oosts, Ix-
amples of this oategory inolude oentral of-
fices, suoh as the direotor's office, the office
of fingnoe, business servioes, budgeb and
plenning, personnel, safety and risk manage-
ment, general oounsel, menagement infor-
mntion syetems, and Hbrary oosts,

(1) In developing this 008t pool, speoial
oaré should be exeroised to ensure that costs
inourred for the same purpose in lke oir-
oumsbanoes are trented oonsistently as ei-
ther direct or indirect oosts, For example,
galaries of technloal staff, project supplies,
project publioation, telephone toll oharges,
computer copts, trave) oosts, and spesialized
sexvioos oosts ghall be treated as direot costs
wherever identifisble to a partiowlar pro-
gram, The plaries and wages of administra-
tive and pooled olorioal staff shouwld nor-
mally be treated as indireot costs,” Direct
cherging of these oosis may be appropriate
whers a majoy project or activity explioitly
requires and budgets for administrabive or
olerion) pervices and other individuale in-
volved can be identified with the program or
aotivity, Items such as offlos supplies, post-
age, looal telephone oosts, perlodicals and
memberships should normally be treated as
indireot oosts, .

o, Alloostion bases, Aotual conditions shall
be taken into acoount in geleoting the base
to be used in allocating the expenses in eaoh
grouping to benefiting funotions. The esgen-
tia) oonsideration in seleoting & method or a
base iz that it is the one best sulted for as-
signing the Pool of opsts o 008 Objeotives in
aooordence with benefits derived; e traceable
osuse and effeot relationship; or logie Bhd
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renson, where neither the oause nor the ef-
feot of the relatiionship is debérminable.
When an alloocation oan be made by assign-
ment of & 008t grouping dirsotly to the funo-
tion benefited, the alloostion shall he made
in thet manner, When the expenses in a oost
grouping are more genera) in nature, the a)-
Joostion shall be made through the use of a
seleptsd base whioh produoces resulis that are
squitable to both the Fedsral Government
and the organjeation, The distribution shall
be mado in aocordance with the buses de-
sorfbed hersin unless it oan be demonstratad
that the use of a different base would resuit
in n more squitable allooation of the costs,
or that & more readily available bass would
not inoreass the oosts charged to sponsored
awards, The results of speolal cost atndies
(such a6 an enginsering utility study) shall
10t be used to determine and allooate the in-
diraect oosts to sponsoref awards,

(1) Depreoiation end use allowances, Depre-
slation and use allowences expenses shall be
allooated in the following manney:

(2) Depreoiation or uss allowanoes on
puildings ased excluefvely in the condust of
a single funotion, and on eapital improve-
ments Bbd squipment nsed in such builgings,

- shall be assigned to that funotion,

(b) ‘Deprsciation or use allowanoes on
bulldings used for more than ons function,
and on oapital improvements and equipment
used in such bufldings, shall be allooafied to
‘the individual funotions performed in ‘each
building on the basis of wsable square feet of
gpave, exolnding common areas, suoh as hall-
ways, ebeirwells, and restrooms,

(0) Depreciation or use allowanocés on
wuil@ings, oapital improvements and eguip-
ment related space (e.g, individusl yooms,
and laboratories) ussd jointly by more than
one funotion (a8 determined by the upers of
the spaoe) shall be treated as follows. The
008t of eackh jJointly used unib of space shall
be alloontsd to the benefiting funotions on
the basis of either the employees and other
users on 6 full-time eguivalent (IFT'E) -basis
or ealavies and wages of those individua)
funotions hensfiting from the use of .that
gpace; or organivation-wide employee FTIs
o salaries and wages applioable to the bene-
fiting functiops of the organization.

(d) Depreoiation or nse allowances on oer-
tain capital improvements to land, suoh as
paved parking nrems, fences, sidewalks, and
the like, not incluaded in the oost of buila-
ings, shall be allooated to tser categories on
s IR basis pnd distributed to yonior fune-
tions in proportion to the salaries and wages
‘of all employees applionble to the funotions,

(2) .Interent. Interest costs shall be allo- |
oated in the sarmme manner ap the depreoia-
tion or use allowances on the buildings,
sguipment and oapital equipments to whioh
the Interest relates,

(8) Operabion end maintenance expenses.
Operation and maintenanoe expsnses shall be

2 CFR Ch, Il (1=1-09 Eclltion)

&lloosted in the same manner aé the depre-

- ofation and uss allowanoes,

(4) General administration and general sx-
penses, Gsueral administration rnd genersl
expenses shall be rllooated to benefiting
funotions based on modified total direct
oosts (MTDO), as Qesoribed in snbparagraph
D.A.f of this appendix, The expenses inoluded
in this oatiegory could be grouped first so-
cording to major funotions of the organiza-
tion to whioh they render pexvices or provide
benefits, The aggrepate expsnses of each
group shall then be alivoated to benefiting
funotions based on MTDO,

d. Order of distwibutfon, (1) Indireot oost
ontegories consisting of depreoiation and use
allowanoss, intarest, operation and mainte-
nanoe, and genersl administration and gen-
eral expenses ehall be allooated 1o that order
to the remeining indirect cost oategoxies as
well as to the ajor funotions of the organi-
zation. Other oost categories counld be allo-
orted in the order determined $0 be most ap-
propriate by the organization, When oross sl-
location of oosts is made as provided in sub-
paragraph D.3.4.2) of this appendix, bhis
order of allocation does not apply,

(2) Noxmally, an indireot cost cabtegory will
be oonsidersd olosed once it has been allo-
oated to obher ocost objentives, and oosis
shall not be subseguently allooated to 'it.
However, a oross allooation of costs between
two or more indirest posts categories could

.be used If such allooation will result in &

more equitable ellooation of oosts. If & oross
allooation is wsed, an sppropriate modifion-
tion to the composition of the indireot cost
oatepories is required, -

e, Applioation of indirect cost rabte or
rates, Dxoept where s speois) indireot cost
rate(s) s required in accordence with sub-
paregraph D.b of this appendix, the separate
groupings of indirsot costs alioonted to each
major funotion shall be aggregated and
trented as a common pool for that funotion,
The costs in the oommon poo! shall then he
Alatributed to individual awards included in
that funobion by use of & single indireot cost
rate.

£, Distribution basis. Indirect copts shall be
distributed to applicable sponsorved awayds
and other benefiting activities within eaoch
major funotion on the basis of MTDC, MTDO
consists of a1l salaries and wages, fringe ben-
efits, materials and supplies, services, travel,

and subgrants and suboontraots up to the -
. fivat $26,000 of ench subgrant or subsontract

(regavdloss of tha perlod covered by the
subgrent or suhaontraot), Dguipment, capital
expenditures, charges for patient oare, rental
oosts and the portion in- exopss of $256,000
shall be exoluded from MTDO, Partiocipant
support ooests shall generally be exoluded
from MTDO, Other items may only bs ex-
cludgd when the TeGeral oost cognizant
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agonoy determines that an exolusion is nec-
esary to avoid o serious inequity in the dis-
tribubion of Indirsot costs.

g, Individusl Rate Components, An indi-
reot oost rate shall be deteymined for ench
puparate indirsot oost pool developed, The
rabe in eaoh oase shal) be stated as the per-
contage which the amount of the partionlar
indiveot cost pool 1s of the dstribution bass
laentified with that pool, Mach indiveot cost
rate negotiation or determination agreement
shall inolude development of the rate for
oaoh indirect 0ost pool as well a8 the overall
indirsot ooat rate, The indireot oost noole
shall be olassified within two brond omb-
egories: “Faollities” and “Administration,"
as desoribed In subparagraph 0,8 of this ap-
pendix,

4, Diveot allocation mebhod. a. Bome non-
profit-organizations treat all costs as direot
ooBts exoept general administration and gen-
eral expenses, These organizations generally
separate their costs into three basic oat-
egories: General administration and general
exponses, fundraising, and other direot func-
tions (inclnding projeots performed under
Foderal awards), Joint conts, such as depre-
ofation, rentn) costs, operation and mainte-
nanos of faoilities, telsphone expenses, and
the ke are prorated individually as direot
costis to sach category and to each award or
other aotivity using a base most appropriate
ko the parbioular oost being prorated.

b, This method is acoeptable, provided eaoh

joint oost i prorated uging o base which ac-'

ouratoly measures the benefits provided to
eroh award or other aotivity. The bases must
be established in acoordanos with reasonable
oriteria, and be supported by ourrent data.
This method is compatible with the Btand-
ards of Aooounting and Finanoial Reporting
for Voluntary Mealth and Welfaxre Organiza-
tions fesued jointly by the National Health
Oounodl, Ino., the National Assembly of Vol~
untary Healbh and Sooisl Welfare Organiza.
tions, and the United Way of Amerion.

o, Under this method, indiraot ooats oon-
sist exolusively of general administration
end general expenses, In all obther respeots,
.the organization’s indirect cost rates shall
be computed in the same mennor as that de-
soribed in subparagraph D.2 of this appandix.

5. Speoial indivect cost rates. Yn some in-
stanoes, & single indireot oost rate for all ao-
tivibies of an orgenization or for esch major
funotion of the organization may not be ap-
propriate, sinop it would not take into ac-
count thoss different factors which may sub-
stentially affeot the indirect costs applicable
to a partionler segment of work, For this
purpose, & partioular eegment of work may
be that performed under a single award or it
may coneist of work under a group of awards
performed in a common environment. These
faotors may inolude the physioal looation of
the work, the level of administrative support
required, the naturs of the facllibles or other
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yesouroes employed, the solentifio disoiplines
or techniond slkills lnvolved, the organiua-
tional arrangements used, or any combina
tion thereof, When & partioular segment of
work is pevformed in an environment whioh
appeara to generate a significantly different
leve) of indirect costs, provisions should be
mede for s separate indirect cost pool appli-
oable to such work, The separate indirect
cost pool should be developsd during bhe
oourse of the regular sllocation prooess, and
the sepsrate f{ndirsot oost rate resulting
therefrom should be used, provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pondix, and the volume of worlk to whioh the
rate would apply is material,

E, Negotiation and Apgroval of Indireot Cost
ates

1. Definitions, As used in this eeotion. the
following terms have the meanings set forth
helow;

8. Cognieent agency menns the Federal
agenoy respousible for negotiating and ap-
proving indiveot cost raties for a non-profit
orgn.nimtion on behedf of rll Pederal agen-
oles,

b, Prodetermined rats meens an indirect
oot rate, applioable to & speoified ourrent or
future period, usually the organization's fis-
oal year. The rate is based on an estimate of
the costs to be inourred during the poriod. A
predetermined rate 18 not sub)eot, to adjust-
ment,

o, Pixed rate means an lndlraot oort rate
whioh haes the samo oharascteristios as & pre-
determined rate, exoept bhat the difference
between the estimated oosts and the actual
oosts of the period oovered by the rats is car- -
ried forward as an edjustment to the rate
oomputation of & subssgquent period,

d. Final rate means an indirsob cost ratse
appliosble to & speoified past period which is
besed on the aobus) oosts of the period, A
fina) rate is not subjeot to adjustmens,

e, Provisional rate or billing rate means a
temyporary indirect cost rate applioable to a
sppolfied period whioh is used for funding, in-
terim reimbursement, and reporting indireot
costs on awards pending the establishment of
a final ratbe for the perlod,

f. Indireot opst proposal means the doou-
mentation preparsd by an organization to
substantiate its clajim for the relmbursement
of indireot oosts, This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization’s in-
direot costb rate.

g. Oost objeotive meens a funobion. organi-
zoabional subdivieion, ocontraoct, grant, or
other work unib for whioh oozt data are de-
sired and for whioh provision e made to ao-
oumulate and mesasure the oost of prooesses,

_projeots, jobs and capitalized projeots,
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2, Negotiation and approval of ratss. &, Un-
less different arrangements are agreed.to by
the agennies aonoernsd, the Federa)l agenoy
with the Jurgest dollar value of awards with
an organization will be desighated as the
cogiizant agenoy for the negotiation and ap-
proval of the indireot cost yates and, .where
nsoessary, other rates anch as fringe benefit
and ocomputer charge-out rates, Onoe an
agenoy is assigned oopnizance for a par-
tionlar non-profit organization, the assign~
mont will not be ohanged unless thers is s
major Jong-term shift in the doliar volume of
the Foderal awards to the organization, All
ooncerned Pederal agenoles shall be given
~ the opportunity to participate in the nego-

tiation prooess but, after a rate has been
agreed upon, it will be aoccepted by all Fed-
eral agenoies, When s Federal agency has
rerson to belisve that bpeoial operating fac-
tors aeffeoting its awards neosssitate speoinl
indireot cost rates in acdordence with sub-
paragraph D,6 of this eppendix, it will, prior
to the time the rates are negotiated, nobify
the aognizant agenoy,
. b. A non-profit organization whioh has not

previcusly established an infireot cosb rate
with a Federal agenoy shall submit its ini-
tia) indirect oosb proposal immediately after
the organization is advised that an awayrd
will bs made and, in no event, later than
three months after the effective date of the
award.

¢, Organizations that have previously es-
tablished fndireot copt rates must submit a
new indireot cost proposal to the cognizant
agenoy within six months after the closs of
eaoh fisoca) year, M

4. A predetermined rate may be negotiated
for use on awards where there is reasonable
assuranos, basell on past experiencs and reli-
able projection of the organization's oosbs,

that the rate is not lkely to exceed & rate .

based on the organization’s aotual oosts.

o, Pixed rates meay be negotiated whers
predetermined rates. ave not consiflered ap-
propyiate, A fixed rate, however, shall nob be
nepotiated if all or s substantial portion of
the organization’s awards ere oxpected to ex-
pire bofore the carry-forward adjustinent can
be made; the mix of Pederal and non-Federal
work pt the organization is too erratic to
permit an equitable oarry-forward adjust-
ment; oy the organization's operations fine-
tuate significantly from year to year,

1. Provisional and final xates shall be nego-
tisted where neither predetormined nor fixed
rates are appropriate,

g. The results of each negotiation shall be
formdlized 4n a written agrsement between
the ‘cognigant agenoy and the non-profit or-
ganization, The copnizant agenocy shall dis-
tribute copies of the agreamant to all gon-
corned Federal agonofes,

h, If o dispute avises in a neg-obmbion of an
indireot oost "rate between the ocognlzant
agenoy and the non-profit ovganization, the

2 CFR Ch, Il (1-1-09 Edition)

dispute ghall be resolved in acoordance with
the appenls proosdures of the cognizant
REONOY,

1. To the extent that problems are encoun-

tered among the Federal agenoier in ponnes-

tion with the negotiation and ayprova) proo-
ess, OMB will lenQ assistance as reguirad to
resolve suoch problems in s timely maxineyr,
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or contraots
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28, Mnterials gnd supplies costs
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31, Organization costs
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33. Participant support oosts

34. Patont costs
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86, Pre-agresment costs
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52, ‘Trustses -

APPENDIX B TO PART zao—sumn ITEMS OF
oos

Paragraphs 1 t'hrough 52 of this appendtx
provide prinoiples to be applied in estab-
Hshing the allowability of ocortain items of
o08t, These prinoiples apply whether & oost is
treated as dirsot or indireot, Fallure to men~
tion o partionler item of cost i not intended '
to imply that it is unallowable; rather, de-
terminetion as to allowability in each oase
shonld be based on the trestment or prin-
oiples provided for similar or related items
of opsh, -

1, Advertising and publio relations oosts, a.
The terin advertising costs means the oosts
of advertising media and corollary adminis-
trative posts, Adverbtising media inclnde
magesines, newspapers, radio and television,
tireot mail, exhibits, eleotronio ox computer
transmittals, and the like.

b, The term public relations inoludes com-
munity relations and means those aotivities
dedicated to meintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rela-
tione with the community or public at large
or any segment of the publio,

©. 'The only allowable advertising costs are
those whioh are solely for:

(1) The reoruitment of personnsl reguired
for the performancs by the non-profit organi-
sation of obligations arisiog under a Federal
sward (See also paragraph 41, Reoruiting

- aosts, and paragraph 42, Relooation ocosts, of
this appendix);

(2) The proouremenb of goods and pervices
for the performeance of & Pedexal award;

(8) The disposal of sorap or surplus mate-
rials aoquired in the performonce of a Fed-
eral award exoepb when non-profit orgenize-
tions are reimbursed for dispossl costs at &
predeterminefl amount; or

(4d) Other ppeocific purposes necessary bo
meet the requirements of the Federal award,

., The only allowable publio relebions costs
are;

(1) Oosts speoifioally required by the Fed-
eral award;

(2) Oonts of communiocating with the public
and press pertaining to speoifio activitles or
acoompliehments whioh result from perform-
anoe of Federal awards (these costs axe con-
siderad necessary as part of the outroaoh ef-
fort for the Tedera) award); or

(8) Oosts of conduoting general Maison with
news media and government public relations
officers, t0 the extent that suoh nobivities
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ave limited to communjoation and liaison
necessary keep the publje informed on mat~
tors of publio oonocern, .such as notices of
Yederal oontraot/grant awards, f{inanofal
matbers, eto,

8, Qosts identified in subpara.gmphs oand d
il Inourred for mores than one Federal award
o» for both sponsored work and other work of
the non-profit organieation, ars allowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (*Direct Costs')
and O, (“Indireot Costs") are observed,

f, Unallowable advertieing and publis rela-
tions costs include the following!

(1) Al advertising and public relations
costs other than as speoified in subpara-
graphs o, d, and e}

(2) Oosts of meetings, oonventions, oon-
voeations, or other events relatsd to other
aotivities of the non—proﬂt orgm:izo,tion. in-~
oluding:

() Oosts of displays, damonsma.tlons, and
exhibits

(b) Oosbs of meatﬂng rooms, hospitality
suites, end other speoial faoilities wsed in
conjunotion with shows and other spaoxal
events; and

(o) Balaries and wages of employees on-
gaged In setting up and displaying exhibits,
making demonstrations, and providing brief-
ings;

(8) Oostis of promotional items and memo-
rabilia, inoluding mouels‘ glfts, and sou-
venirs;

(4) Oosts ol‘ advertising and public relations
designed solely to promote the non-profit or-
ganization,

2, Advisory Counoils, Costs inmuvrad by ed-
visory counolls or committoos are allowable
as 5 direct ocost where authorized by the Fed-
ersl awarding agenoy or as an indirect cost
whers allooable to Federal awards,

8, Alooholio beverages, Costs of aleoholio
beverages are unallowable,

4, Audit costs and related sorvices. &, The
oosts of andits required by, and perfoxmed in
aopordance with, the Single Audit Act, es
implementsd by Oiroular A-188, "Audibs’ol‘
States, Liooal Governments, and Non-Profit
Organizations'’ are allowable, Also ses 31
U.8.0, 1506(b) and seotiod 280 (“‘Aundit Costs")
of Oiroular A-188,

b, Other audit oosts are allowabls if in-
oluded in an indirect cost rate proposal, or if
spooifionlly approved by the awarding agen-
oy az a direot copt to an award,

o. The ocost of agreed-upon prooadures en-
gagements to monitor subrscipients who are
exempted from A-183 under section 200(d) are
allowable, subjeot to the oonditions lsted in
A-188, seotion 230 (b)(2), :

5. Bad debts, Bad debts, {noluding losses '
(whether notual or estimated) arising from
unoolleotable scoounts and othey claims, re-
latsd oolleotion oosts, and related legal
o05ts, are unallowable, .
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6. Bonding oosts, r. Bonding oosbts arise
when the Federa)l Government reguires as-
surance ngaipst fineuoial loss to itsell op
others by reason pf the aot or defanlt of the
non-profit organization. They arlse also in
instances where the nou-profit organization
requires similay essnrance, Inoluded are suoh
londs as bid, pexrformanocs, ppyment, advanoce
payment, infringement, and fidelity bonds,

b. Costs of bonding reguired pursuant to
the terms of the award ave allowabls,

e, Oosts of bonding required by the non-
profit oyganieation jn the goneral conduct of
its operations ave allowsble to the extent
that suoh bonding is in acoordamce with
sound business preotios and the rates and
premjums are reassonable under the ol
ocumstances,

7, Communioation oosts, Qosts inonrred for
telephone services, loon) and long distanocs
tolephone oplls, telegrams, pobtage, mes-
renger, elestronic or oompuber transmittal
servioes and the like are allowable,

8. Compensation for personal services. n.
Definition, Compensation for personal ssrv-
joes inoclndes all “compensation paid our-
rently or asemed by the organizetion for
servioes of employees rendered during the
period of the awerd (exoept as otherwise pro-
vided in subparagraph 8. of this appendix),
It inoludes, but is not limited to, salaries,
wages, divector's and execubive sommitiee
member's fees, incentive awards, fringe bexe-
fits, pension plan oosts, allowances for off-
site pay, incentive pay, looation allowanoss,
hardship pay, and cosb of Hving differentials,

b. Allowability, BExoept as otherwise spe-
oifionlly provided in this paragraph, the
posbs of sucl compensntion are allowable to
the extent thab:

(1) Total compensation t¢ individual em-
ployees is ressonable for tbe servioes ren-
dered and conforms to the established polioy

of the organization oconsistently applied to-

both Pederal and non-Iaderal aotivities; and

(2) Oharges to awards whether trenbed Y]
direot op indivaot comts ave determined and
supporten as reguired in this pavagraph,

¢, Roasonableness. (1) When the organiza-
tion is predominantly engaged in aocbivities
other than those spounsorsd by the Federal
Government, oompensation Jor employees on
fedterally-spopsored work will be considered
veasonahle to the extont thet it is oonsistent
with thet paid for similar work in the arga-
nization’s other aotivitios.

(2) When the organization is predominantly
engaged in federally-sponsored aotivities and
in oases where the kind of employees Ye-
qudved for the Federal activities erve nob
found in the organization's other activities,
compensation for employees on federally-
sponsored work will be considersq rensonable
to the extent that it is comparable to that
padd for eimilarwork in the labor markets in
whioch the orgenigntion ocompebss for the
kind of employess.involved.

2 CFR Ch. )l (1-1~09 Edilion)

4, 8peoial nonsiderations in determining
allowability, Osrtain conditions yequire spe-

oinl oonsideration and possible Mmitations in .

determining oosts wunder Iederal awards
where amounts or types of compbensation ap-
pear unreasonable, Among swor conditions

‘axe the Jollowing:

(1) Comyensation to members of non-profit
orgenizations, trastees, direcbors, assooiates,
officers, or the immediate families bhersof.
Determination should be made that suoh
compensation is reasonable for the aotual

peraonal services rendered rather than & dis-

tribution of esrnings in exoess of costs,

" (8) Any chgyge in an organisption's com-
pensation polioy resuliing in & substuntial
inorense Ju the organization's level of com-
pensation, partioularly when it was oonour-
vent with an inoreass in the ratio of Federal
awards to other aobivities of the organiea-
tion or any ohange in the treatment of.al-
Jowability of speoific types of compensntion
due to changes in Federal policy,

&, Unalloweble oosts. Oosts which are nnal-
Jowable under other paragraphs of this ap-
pendix shall not .be allowable under this
paragrazh solely on the basis thet they oon-
stitute personal compensation,

f. Overtime, extra-pay shift, and multi—
phift yremiums. Preminms for overtime,
extra~pay shifts, and multi-shift work are al-
lowable only with the prior-approval of the
awarding egenoy except:

(1) When necessary to cope with emer-
gonojes, such &5 those resulting from acof-
dents, natnral disasters, brepkdowns of
equipment, or ooorsional operahional bottie-
neoks of a sporadio nature, *

(2) When employees ave performing indi-
reot funotions, puch as administration, main-
tonpnes, o sccounding,

(3) In the performance of tests, laboratory

procedures, or other similar opevations
which are continuous in nature and oannot
reasonably be interrupted or otherwise com-
pisted,

(4) When, Jower overall oost to the Federal
Government will result,

g. Fringe benefits. (1) Tringe bensflts in
the form of regular oompensation paid to
employées during periods of suthorized ab-
genoes from the job, suoh as vaontion leave,
slok lenve, military leave, and the ks, ave
allowsble, provided snch oosts are absorbed
by &)1 organieation aotivities in proportion
to the relative amount of time or effort aotu-
ally devoted to each,

(2) Fringe benefits in the form of employer
contributions or expenses for sonial security,
employee insurance, worlkmen'’s GOrMpPeNsA-
tion insuranoce, pension plan costs (see pub-
pavagraph 8.h of this nppendix), and the e,
aye allowable, provided such benefits are
granted in acoordenoce with established writ-
ten ovgenization polioies. Such Dbenefibs
whether treated as indireot costs or as direct
oosts, shell be distributed to yartioular
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awnrds and other activities in » manner con-
sigtent with the pattern of benefits acorning
to the individuals or group of employees

whose palaries and wages are chargenble to

suoh awards and othep notivities,

(3)(a) Provisions for a reserve undsr a self-
insuranoce program for nnemployment com-
pensation or workers’ oompsnsetion are al-
lowable to the extent that the provisions
represent reasonable estimates of the liabil-
ities for suoh compensation, and the types of
coverage, extent of ocoverage, and rates and
premiums wonid have been allowable had in-
surance been purchesed to oover the risks,
However, provisions for self-jnsured lebil-
itfes whioh do xot become payable for mors
then one yesr after the provision is madse
shal] not exosed the present value of the li-
ability,

(b) Whore an organization follows a oon-
sistent polioy of expeneing actusl payments
t0, or on behelf of, employess oy foriner em-
ployess for nnemployment compensation or
workers' compensation, suoh payments are
alloweble in the year of payment with the
prior approval of the awarding agency, pro-
vided they are allooated to all activities of
the organization,

(4) Costs of insurance on the lives of truat-
ees, officeis, or other employees holding po~
gitions of similar responsibility are allow-
able only to the extent that the Insurance
represents additional compensation, The
conts of such insurance when the orgaming-
tion is named as beneficiary are unallowable,

b,  Oxganization-furaished amutomobiles,
Thet portion of the cost of organization-fur-
nished automobiles that relates to personel
use by employees (inoluding transportation
to and from work) is uwnallowsble as frings
bonefit or indirsot costs regardlees of wheth-
or the oost 1s reported as taxable inocome to
the employess, Thege costs ave allowable as
direot oosts to sponsored award when nec-
essary for the performence of the sponsored
award and approved by awarding agenoles.

{. Pension plan oosts. (1) Costs of the orga~
nisation’s pension plan whioh are inourred in
aococordence with the established ypolicies of
the organization are allowable, provided:

(a) Buoh policies meet the test of reason-
ableness;

(b} The methods of cost alloorbion are not
diseriminatory;

(s) The oosb assigned to each fisoal yenr is
determined in acoordance with generally ac-
oepted accounting prinoiples (GAAP), st pre-
soribed in Accounting Prinoiples Board Opin-
lon No. B issued by the Amerioan Institnte of
Certified Publio Aopountents; and

(d) 'The costs assigned to o given fisonl year
are funded for all plan participants within
elx monthe after the end of that year, How-
ever, Inoresses to normal and past servios
pensjon oopts oaused by & delay in funding
the aotuarial liability beyond 80 days after
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snch quarter of the year to which suoh costs
are nsgignable are unasllowable,

(2) Penslon plan terminstion Insuranos
premiums paid pursuant to the Dmployes
Retirement Inoome Seourity Aot (ERISA) of
1074 (Pub. L. 93-408) are allowable, Late pay-
mt;nt. charges on suoh premiums are unallow-
able,

[&)] mxolse taxes on acoumulated funding
defiofenoies and other penalties imposed
under WRIBA are unallowable,

J. Incentive compensation, Incentive ocom-
pensabion to employens hased on ooat redno-
tion, or effioient performance, suggestion
awarde, safety awerds, oto,, are allowable to
the extent that the overall compensation is
determined to be yeasoneble and such oosts
ere paid or moorned pursuent to an agree-
ment entersd into in good faith between the
organization and the employees befors the
servioes were rendered, or pursuant to an es-
tablished plan followed by the organization
8o oonsietently as to imply, in effeot, an
agreement to make such payment.

k, Beverance pay. (1) Severance pay, also
commonly referred to as dismissal wages, is
& payment in addition to regular splaries and
wages, by organizations to workers whoso
employment i being termineted, Oosts of
Beverance pay are sllowable oply to the ex-
tent that in each oase, it is required by:

(a) Law

{b) Bmployer-employes agreement .

(o) Batablished polioy that constitutes, in ef-
feot, axi implied mgreoement on the organi-
zation’s part, or

(d) Ofroumstances of the partioular employ-
meny,

(2) Oosts of severanoe payments are divided
into two oategories as follows:

(8) Actual normal turnover severanoe pay~
ments shall be allooated to all activities; or,
where the organisation provides for a reserve
for normal severances, such methed will be
eooeptabls If the charge to onrrent oper-
ations is reasonable in light of payments ac-
tually made for normal severances over &
representative past period, and if amounts
charged are allooated to all aotivities of the
orgenization.

(b) Abnormal or mass severance pay is of
suoh & oonjsotural nature that messurement
of ocosts by means of an socrual will not
aohieve equity to both parties, Thus, acorn-
als for this purposs aré not allowabls, How-
ever, the Federal Government recognizes its
obligation to partiolpate, to the extent of its
fair share, in any speolfic payment, Thus, al-
lowability will be oousidersd -on a onse-by-
oase bagis in the event or ooourrencs,

(o) Copts inourred in certain ssverance puy
paokages (commonly known as *a gdlden
parachute' payment) whioh are in an
emount in exeess of the normal severance
pay paid by thé organization to an employese
upon termination of employment and are
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paid to the employes oontingsnt upoii a
ochange in mansgement oontrol over, or own-
ership of, the organization's assets are unal-
lowable.

() Beveranoce payments to forejgu na,bion»
als employed by the oxganizadion outside the
United States, to the extent that the amount
exoeeds the oustomary or prevailing prao-
tioes for the organization In the Uniped
BStates are unallowable, unless they ars nso-
esgary for the performance of Federal pro-
grame and approved by awarding agencies,

() Beverance payments to foreign nation-
nls employed by the organization outside the
United Btates due to the termination of the
foreign national as & result of the closing of,
or onrtediment of aotivities by, the organiza-
tion in that country, arve waellowable, unless
they are neoessary.for the performence of
Foderal programs and approved by awerding
agenojes,

1, Training oosts. See parngmph 49 of this
appendix,

nm, Support of salaries and wages,

(1) Oharges to awards for salaries and
wages, whether treated as direot 608ts -or in-
direst oosts, will be based on dooumentsd
payrolls approved by a responsible offiolal(s)
of the organization. The distribution of sela-
rios and wages to awards must be snpported
by personnel aotivity reports, as presoribed
in subparagraph 8.m.(2) of this appendix, ex-
oept when & substitute system has beon ap-
proved in writing by the cognizant agency:
(Beg ;ubpmagmph E.B of 'Appendix A -to this
Pars,

(2) Reports reﬂaoting the aistribution of
aotivity of emoh employse must bp mein-
tained for all staff members (professionals
and nonprofessionals) whose soxppepsation is
chavged, in whole or in ppri, diveotly to
awards, In addition, in order to support the
allooation of imdiveot costs, such rgports
must also be maintained for other employees
whoss work involves two oy more funotions
or aobivities if a distyibution of their oom-
pensation hetweon such funotions or nobivi-
ties 18 needed in the determination of the or-
ganization’s indirect oost rate(s) (¢.4,, A0 em-
ployee engsged part-time in indireot cost ag-
tivities and part-time in a diveot funotion),
Reports maintained by non-profit orgaviza-
tlons to satiafy these regiirements must
meot the following standards:

(a) The yeports must refleot an after-the-
fact determination of the actusl activity of
each employes, Budget estimetes (i.c., esbi-
mates determined before fhe servicss are
performed) Qo hot qualify as support fox
oharges to awards,

(b) Each report must account for the total
nobivity for whioh employess are com-
penswbed and whish 1s vequired in fifillment
of their obligations to the organizabion,

(o) The reports must he pigned by the indi-
vidual employee, or by a responsible super-
visory offiejal heving [irst hand knowledge

2 CFR Ch. Il (1-1=09 Edition)

of the astivities perlormed by the smployes,
that the distribution of avtivity represents a
reasonable estimate of the actunl work per-
foimed by the employee during the periods
ooverad by the veports,

(d) The reports must be prepared at Jeast
monthly and must coinoide with one or move
pay perlods,

(8) Oharges for the salaries end wages of
nonprofessionnl employees, in addition bo
the supporting dooumentation desoribed in
subparagraphs (1) and (2), must also be sup-
ported by records indicating the total num-
ber of hours worked saoh day maintained in
oonformance with Department of Labor reg-
nlations implementing the Mair Lmbor
Btanderds Aot (FLBA) (20 OFR part 518). For
this purpose, the term ‘‘nonprofessional em-
ployes” shall have tho same meaning as
“nonexeinpt employee,” under FLSA,

(4) Salaries and wages of employees 1eed in
meeting oost sharing or matohing require:
ments on awards must be supported in the
same manney as salaries and wages olajmed
for reimbursement from awsrding agenoies,

B, Oontingenoy provisions, Contributions
to a contingenoy reserve or any similay pro-
vision made for events the ogonrremocs of
which opnnot-Be foretold with ocertainty as
to time, intensity, or with an sssurance of
their happening, are upallowable, The term
HYgontingenoy reserve excludes self-lnsur-
nnoe reserves (see Appendix B to this part,
peregraphs 8.£.(8) and 23.a(3)(d)); pension
funds (see paragraph B,1): and reserves for
normal geverance pay (see paragraph 8.k.)

10. Dafenes and proseoution of oriminal and
oivil proocesdings, olrims, appesls and patent
infringemsent, . |

&, Definitions, (1) Conviobion, as used hafe-
in, means & Jndgment or & conviction of &
oriminel offenss by ény court of sompebent
jurisdfotion, whether entered upon es b ver-
aiob or a ples, including & comviotion due to
8 ples of nolo sontenders,

(2) Cosbs inolude, but are not Mmited to,
administrative and olerionl expenses; the
oost of Jegpl services, whother performed by
in-house oy private counsel; and the oosts of
the servioes of acoountants, consultants, or
others yetained by the ovganization to essist
1t; costs of employess, officers and trusiees,
and any similar oosts inowrred before, dur-

- ing, and after commencement of p Judicia) or

administrative prooseding that besys s di-
root yelationship to the procesdings,

(8) Frand, as uasd herein, meens aots of
frand coxrupbion or attempts to defrand the
Tederal Government or to corrupt its agents,
aots that oonstitube & oange for deharnent
o1 suspension (as speoified in agenoy regula-
tions), and rots whioh violate the Talse
Oleims Aot, 81 1,8,0,, secotions 3720-8731, or
the Anti-Kiockback Aot 41 U.8.0, seot-ions 51
and b4,

(4) Penalty does not inolude vestitution, xe-
imbursement, or conipengatory damages.
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(6) Prooeeding inoludes an invostigation,

b, (1) Bxcept as otherwiee desoribed hereln,
oosts inoutred in conneotion with any oxrimi-
nal, civil or administrative procesding (In-
cluding Hling of a fales certification) com-
moenoced by the Federal Government, or &
Btate, Jooa) or foreign goveimment, are not
allowable If the prooseding: Relates to & vio-
lation of, or failure to comply with, o Ied-
érp), ftate, loor) or forelgn statute or regu~
lution by the organization (inoluding ibts
agents and employess), and results in any of
the following Qispositions:

(a) In & orimina) proseeding, & conviotion,

(b) In a olvil or administrative proceeding
involving an allegation of frand or similar
misoonduot, & determination of organiza-
tionel lHebllity,

(6) In the orse of any oivil or administra-
tive prooseding, the imposition of a mone-
tary penalty.

(1) A finel deoision by an appropriete Fed~
eral offioinl to debar or suspend the organi-
gation, to resofnd or void an award, or to ter-
minate an award for defaunlt by reason of &
violation or failure to comply with a Iaw or
regulation,

(e) A disposition by oonsent or ocom-
promise, if the action conld have resulted in
any. of the dispositions desoribed in subpara-
gfaphs 10.b, (1)(&). (b), (o) or (d) of hhis appen-
aix,

(2) If more than one prooeeding involves
the same alleged misconduot, the costs of all
suoh proosedings shall be nnellowable if any
one of them results in one of the dispositions
sizown in subparagraph 10,b.(1) of this eppen-

X

o Ifa prooeedlng referred to in subpara-
graph 10,b of this appendix 18 commenced by
the Pedoral Government and s resolved by
oonsent or corhpromise pursuant to an agros-
ment entered into by the organisation and
the Federa) Government, then the costs in-
ourred by the organisation in oconneotion
with suoh procesdings that are otherwise not
allowable tnder subparagraph 10.% of this ap-
pendix may be allowed 5o the extent specifi-
oally provided in suoh agreement.

d. If & prooeeding referred to in subpara-
praph 10,b of this appendix is commenced by
e Btate, looal or foreign government, the au-
thorized Federal officis) may allow the costs
inonrred by the organization for suoh pro-
ceedings, if suoh authorized offioial deter-
mines that the costs were inourred as & re-
sult of & spooific term or condition of a fed-
erally-sponsored award, or specifio written
direotion of an asubthorized offioial of the
Sponsoring agenoy,

8, Costs jnourred in conneotion with pro-
ceedings desoribed in subparagraph 10.b of
this appendix, but which are not made nnal-
lowable by that subparagraph, may be al-
lowsd by the Federa) Government, but only
to the extent thet: -

Pl 230, App. B

(1) The oosts are reasonable in velation to
the aotivitien required bo deal with the pro-
coeding and the underlying cause of action;

(2) Peyment ol the oosts inouxred, as allow-
able and allooable costs, 18 not prohibited by
any other provision(s) of the sponsored
awarQ;

(8) The ooats are nob otharwiae recoversd
from the Pederal Governmenb or a thhwl
party, efther directly as a rosult of the pro-
oseding or otherwise; and,

{4) The peroentage of oonts allowsd does
not sxoceed the percentage determined by an
euthorized Federal offioln) to bo appropriate,
considering the complexity of the litigation,
generally acospted principles governing the
award of legal foss in oivil actions involving
the United States as & parbdy, and suoh other
faotors as may be appropriate, Such psroem-
age shall not exoeed 80 peroent, However, if
en agreemeént reaohed under snbpamgmph
10.0 of this mppendix has explioltly oonsid-
ored this 80 peroent limitation and permittied
o higher peroentage, then the full amount of
oosts resulting from that agreerexnt shall be
allowable,

1. Costs incurred by the organization in
aonnection with the defense of suits brought
by its employees or ex-employees under Bec-
tion 2 of the Major Frand Aot of 1968 (Pub, L.
100-760), inoiuding the oost of all relief nec-
sssary to make such employes whaols, where
the organization was found lable or settled,
are unallowable,

g, Oosts of legal, accounting, and oonsults
ant services, and related oosts, inonrred in
conneotion with defense againet ederal
Government olaims or appeals, antitrust
suits, or the prosecution of olaims ol appeals
pgeinst the Federal Government, are unel-
lowable,

h, Oosts of )ega,l. aoouunt,mx, and oonsult-
ant services, and related costs, incurred in
conneotion with patent infringement Mtiga-
tion, ars unallowable unless otherwise pro-
videa for in the sponsored awards,

i. Oosts which may be unallowable under
this paragraph, including directly assoclabed
costs, shell be negregated and acoounted for
by the organization separately. During the
pandency of any proceeding covered by sub-
paragraphs 10,b end f of this appendix, the
Faderal Government shell generally with-
hold payment of such costs, However, If in
the bhest interests of the Kederal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adeguate spourity, or other adeguate assur-
ance, and agreements by the organization to
repay all unallowable oosts, plue interest, if
the costs are subseguently determined to be
unallowable,

11, Depreofation and use allowanoces. &,
Compeneation for the use of bulldings, other
capital improvements, and eguipment on
hand mey he made through use allowance or

depreciation, However, exoept as provided in
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pavagraph 1LI of this appendix, s combina-
tion of the two methods may not he used in
conheotion with a single olass of fixed assets
(6.g,, buildings, office eqguipment, oompuber
equipment, eta.),

b. The computation of use allowcmoes or
depreoietion shall be based on the moguisj-
tion oost of the assets involved. The acguisi-
tlon oost of an asset donated to the non-prof-
it organization by a third party shall be its
{;h‘ market value at the time of the dona-

on,

6, The ocomputation of nse allowanoes oy

depreciation will exolude!

(1) The oost of land;

(2) Any portion of the oost of buildings and
equipment borne by or donated by the Fad-
eral Government irrespective of where title
was originally vested or where it pressubly
resides; and

(8) Any portibn of the oost of buildings and
equipment contributed by or for the non-
profit oxgenization in sabisfaotion of a statu-
tory matohing requirement,

4. Genera) oriteris where Gépreviation
method Is followed!

(1) The paviod of usefu) service (nesful iife)
established in each omse for ussble Onpital
essets must talke into consideration such fac-
tors as type of oonstruction, nature of the
squipment used, technologloal dsvelopraents
i the ps.rtlou]ar prograrm sres, and the re-
newal and replacement policies followed for
the individual items or olasses of .assebs in-
volved, The method of depreolation used to
assign the oost of an asset (or gronp of as-
sots) to acoonnting periods shall refieot the
pabtexrn of oconsumpbion of the assst during
its nseful life,

(2) In the absence of oleay evidemoe ind{-
oabing that the expeoted consumption of the
aspet will be significantly greater or lesser in
the early portions of its useiu] life than in
the later portions, the strajgbt-line method
shall be presumed to be the appropryiate
method. |

(3) Dopreojation methods onoe used Ehall
1ot bs changed unless approved in mdvance
by the cognitant Pederal agenoy, When the
depreciation method {s intvoduced for appli-
oation to assets proviously subjeot to & wee
nllowance, the ocombination of use allow-
anoes and dspréoiation applicable to snch as-
sets must not exosed the total acquisition
oostb of the assabs,

e. When the deprecistion method is uwsed
for bufldings, a bujlding's shell may be seg-
vegated from eaoh building componént (e.g.,
plumbing system, heating, and sir oondi-
tioning pysbem, eto,) and ench item depre-
plated over ils estimatsd usefu) life; or the
entirs buldding (d.c., the shell and all compo-
nents) mey be treated as a single asset and
tepreciated over & single useful Jife.

. When the depraciation method is used for
a partionlar olass of assets, no depreviation
mpy be allowed on any such assets bthat,

2 CFR Ch, I} (1~1-0¢ Edition)

under subparagraph 11,0 of this appandix,
wonld bs viewed as fully depreciated. How-
ever, & reasonable use nllowanos may be na-
gotinted for such assets IT warranted after
taking into considerntion the amount of de-
preocistion previously. charged to the Federal
Government, the estimated usefnl life re-
maining at time of negotiation, the effeoct of
any inoreassd rmaintenanoe ohsrges or de-
oressed efficienoy Que tio ags, and any other
Iagtors pertinent to the utilization of the
asset for the purpose contemplated,

g. Oviteria where the nse allowanoe method
i followed:

(1) The uge allowanoe for hnjldings and im-

provement -(inoluding land improvements,
suoch &8 paved parking areas, fenoes, and
sidewalks)  wil)l be computed at an annual
ate not exoseding two peresnt of aoguisition
oost,
(2) The use allowaos for egnipment will be
computend at an annual rate not excesding
six and two-thirds pevoent of soquisition
cost, When the use allowance mebthod is used
for builaings, the entire bnilding must be
treatsd-as & single asseb; the building’s com-
ponents (e.g,, plumbing system, heating and
air oonditioning, étc.) oannot Le segrega,hed
from the buflding’s shell,

(8) The two peroent llmitation, however,
need aot be applied to equipment whioh is
merely abtachad or fastened to the bullding
but not permanently fized to it and which is
ased a8 furnishings or decorations or for spe-
ofalized purposes (e.g., dentist ohalrs and
dexntal treatment units, counters, laboratory
benches bolted to the flooy, dishwashers,
modular furniturve, om'pating, ste.). Such
sguipment will be considersdl as not being
pormenently fixed to the buliding if 1t can be
removed without the need for costly or ex-
toneive alterations or repairs to the bullding
or the eguipmsent, Dguipment that mests
these oriteria will be subjeat to the 6% per- -
cent sgwipment nse allowanos Mmitation, )

2. Charges for uss allowances or déprecia-
,tion must bo supportad by adsquate properby
‘yecords mnd physical inventories must be’
talsen ab lonst onae every two years (a stnbis-
tioal sampling basis is acceptable) 6 ensure
that assets exist and are neable and nseded.
When the dspreciation method is followed,
pdeguate deprsoiation records indioating the
amount of depreciation taken éach period
must also be majntained.

12, Donntfons and contributions,

a. Oontribmtions or donntions rendered.
Contributions or donations, inoluding cash,
property, and servioes, mads by the organi-~
zntion, regardiess of the reoipient, are unal-
lowable,

b. Donatefl servioces received;

(1) Donabed opr voluntser services may be
fornished to an organization by professional
ond teohnjoal persounel, consultants, aund
othey skilled and waskilled labor. The value
of these services is not reimbursable either
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a8 a direot or indireot oost. However, the
value of doneted services may be used to
meet 008t sharing or matoning requirements
in asoordanos with the Common Ruls,

(2) The value of doneted servicss ntilized in
the performsnce of a direot cost activity
shall, when material in amount, be consid-
ered In the determination of the non-profit
organization’s indireot costs o rate(s) and,
noooxdingly, shall be alloonted & propor-
tlonate shave of appliceble indireot costs
when the following exist!

(a) The aggiegate value of the services is
matertal; ]

(b) The servioes are supported by a signifl-
oant amount of the indireot onsts inourrad
by the non-profit organization; and

(¢) The direot oost aotivity is not pursued
primarily for the benefit of the IPedera) Gov-
ernment,

(3) In those [natances where there s no
basle for determining the fair market value
of the servioss rendered, the reoipient and
the cognizant agenoy shall negotiate an ap-
propriete allooetion of indireot oost to the
86T'Vi0BS.

(4) Where donated services directly beneflt
B projeot pupported by an award, the indirect

costs allooated 5o the services will be pconsfd- -

ered a5 & part of the total costs of the
project, Buoh indireot costs may be reim-
bursed under the award or used to mest oost
sharing or matohixig requirements,

(6) The value.of the donated services may
bp used to mest cost sharing or matohing re-
quirements. ‘under oconditions desoribsd in
Ssotion 215,28 of 2 OFR part 216 (OMB Ofr-
oulay A-110). Where donated services ave
treated as indireot oosts, indirect oost raten
will separate the value of the donations so
that relmburssment will not be mads,

o, Doneted goods or space. (1) Donated
goods; .e,, oxpendable personal properby/sup-
plies, and donated nse of Bpaoe mey be fur-
nished t0 » non-profit orgenization, The
value of the goods and space is nob reimburs-
able either as a direot or indireot cost,

(2) The value of the donations may be nsed
to meob cost sharing or matohing share re-
quirements under the conditions desoribed in
2 OFR part 2156 (OMB Oiroular A-110), Where
donetions are treatsd as indiract costs, indi-
rect 008t rates will sepaiate the value of the
dona,bioms 80 thab relmbursement will not he
msde,

1(:; Bmployee morale, health, and welfare
oosbs,

a. The costs of employee information pub-
loations, health or first-sid olinios emd/or
infirmaries, reoreations) aotivities, em-
ployse counseling services, and any other ex-
yenses inourred in aocordence with the non-
profit: organization's established praotics or
custom for the improvement of working con-
ditions, employer-employee relations, em-

ployee morals, and ‘ermployes periorma,noe.

are allowable,

Pt 230, App. B’

b, 8uoh conts will be equitably apportioned
to all aotivities of the non-profit organiza-
tion, Incore generated from any of these no-
tivities will be oredited to the cost thersof
unless such inoome hes been irrevooably set
over to employee welfare oxganizations,

14, Duterbainment ocosts, Oosts of enter-
teinment, inoluding amusement, diversion,
and soola) potivities and any ocosts direotly
npsoofatod with suoch costs (such ms tisltets
to shows or sports events, menls, lodging,
rentals, transportation, and gmuuibies) ave
unallowable, -

16, Dguipment and other oapital bxpendi-
tures,

a, For purposss of this subparagraph, the
following definitions apply: -

(1) '*Capital Wxpenditures'* moans expendi-
tures for the moguisibion cost of ocapital as-
pots (eguipment, buildings, land), or expendi-
tures to make improvements to oapital as-
pots that materially inorease their valune or
useful life, Acquisition cost means the ocost
of the asset including the cost to pub it in
place, Acduisition oost for eanipment, for ex-
sample, means the net invoice price of the
equipment, including the oost of any modi-
floatlone, attachments, acoessories, or auxil-
iary apparatus neosssary to make 1t usable
for the purpose for which it 18 aoquired, An-
cillary oharges, sioh as taxes, auty, protee-
tive in transit insurance, freight, and instal-
lation may be inoluded in, or excluded from
the noquisibion oost in sccordence with the
non-profit orgajization’s regular Aooounting
yraoticos,

[¢)) “Equlpmant" menns an article of non-
oxpondable, tangible peraonal property hav-
log & useful life of more tham one year and
en aoquisition oot whioh eqguals or exoseds
the lesser of the oapitalization level estab-
lished by the nop-profit orgenjzation for fi-
uangisl statement pnrposes, or §5000,

(8) “Bpecial purposs eguipment' means
eguipment which is used only for researoh,
meiionl, solentifio, or other teohnionl activi-
ties. Bxamples of speocinl purpose eguipment
inolude mioroscopes, X-ray maochines, sur-
gloal instraments, and spsotrometers,

(4) ‘'Glenera) purpose egquipment' means
equipment, whioh is not Hmited to research,
megdionl, soientifio or other teohnicsl aotivi-
ties, Exa.mples inolude office equipment and
furnishings, modular offioss, telephons net-
works, information technology equipment
and systoms, ajr conditioning equipment, re-
production and printing equipment, and
motor vehioles,

b, The following rules of allowability shall
apply to equipment and other ospital ex-
penditures:

(1) Onpitel expenditures for general pur-
pose egquipment, bnildings, and Jand are unal-
lowable as direct oharges, except where ap-
yroved in advanoe by the awarding agenoy.
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(%) Oapita) expenditures for special purpose
aquipment are nllowable as direst costs, pro-
vided that items with a nnit oost of $5000 or
moxs have the prior approval of the awarding
agenoy,

(8) Onpital expenditures for improvements
10 lond, buildings, ox eqnipment whioh mate-
rindly dnoveass thefr value or useful life are
unallowable as s diveot copt exoept with the
prior approval of the awarding agenoy.

(4) When approved as a fireot oharge pursu-
ant to paragraph 16.0.(1), (2), and (3) above,
_ ompital expenditures wil) be charged in the

parioft in which the expedditure le inourred,
or as otherwise dstermined appropriate by
and negotinted with the awarding agenoy,

(6) Bauipment and other oapita]l expendi-
tures ave unallowable es indirest costs, How-
ever, spe-paragreph 11,, Depreciation snd tss
allowance, of this appendix for rules on the

allowability of use allowenoes or depreoinm- -

tion on buildings, oapital improvements, and
squipment, Also, see paragraph 43, Rental
oopts of bulldings and sguipment, of. this ap-
pendix for rules on the allowability of renta)
costs fox 1and, buildings, and equipment,

(6) The unamortized portion of auy equip-
ment written off as a resalt of & chenge in
onapitalization levels may be recovered by
oontinuing to claim the otherwise allowable
use allowanoss or depreoiation on the equip-
ment, or by amortizing the amount to be
written off over a period of years negobiated
with the oogaizant agenoy,

16, Fines and penalties, Costs of fines and
'pena]ties vesulting ivom violatioms of, or
failure of the organization to comply with
Foderal, Stats, and loos) laws &nd regula-
tlons are nusllowable except when inourred
s a result of compliance with speoific provi-
sions of an award or instruotions in writing
from the awarding agenoy.

17, Fund raising and investment manege-
ment oosts, a. Costs of orgenized fund reis-
ing, inolnding financial campaigns, endow-
ment Arives, solicitation of gifts and he-
guests, and similar expenses inourred solely
to raise oapital or obtrin contributions are
unallowable,

b, Oosts of investment counsel and stefl
and similar expeanses inounrred solely to en-
hanoe income from investnients are unallow-
able. '

¢, Fond rajsibg ‘and investment activities
shall be allgoated an appropriate share of in-
direct costs under the oonditions desoribed

in subparagraph B.3 of Appendix A to this-

part,

18, Gains and losses on depreciable ansets,
a. (1) Gains and losses on sale, retirement, or
other disposition of depreciable property
shall be inoluded in the yesar in which they
ocour as oredits or ohayges to oost group-
ing(s) in whioh the depreoiation applionble to
suoh property was inoluded, The amount of
the gain or loss.to be inoluded as & oredit or
chavge to the nppropriate cost grouping(s)

2 CFR Ch. 1l (1-1-09 Edition)

shall be the differsnoe Latween the amomnt
vealiged op the property . and the
udepreoiated basis of the property.

{2) Gains and losses on the alsposition of
depreoiable property shall not be recoguized
as & separate ovedit or chaxge under the fol-
lowing oonditions:

(a) The gain or loss is processed through a
depreointion acoonnt and is reflected in the

" depreoiation allowable mnder paragraph 11 of

this appendix, ~

(b) The property is given in sxohange as
part of the pirchase prios of a similar item
and the gain or loss is taken into acoount in
determining the depreoiation ocost basis of
the new tbem, ~

(0) A loss results from the failure tio main-
tain permissible insuranos, except as other-
mise provided in paragraph 22 of this appen-

X,

(4) Oompensation for the use of tha prop-
erby was provided through use allowances in
lien of depreciation in acsordancs with pa‘m-
graph § of this appendix,

(e) Gains and losses arising from :mmss or
exbraorainary snles, retivements, or other
dispositions shall be considered on a oase-by-
onse basis,

b. Gains oy losses of any nabture arising .
from the sale or exchange of properby other
than the properby covered in subpavagraph a
ghall be exoluded in computing award oosts.

19. Goods' or servioes for personal usse,
Costs of goods ox services for personal uge of.
the organization's einployees are unallow-
able regavdless of whether the oost is re-
yorted as taxable income to the employees,

20, Housing and persona) living expenses. 8.
Oosts of housing (e.g,, Gepreoiation, meainte-
nanoce, utilities, furnishings, rem$, sbo.),
housing allowances and personsl lving ex-
ponses fox/of the organization's offioers are
unaliowable as fringe benefit or indirect
oosts regardiess of whather the cost s ve-
ported as taxable income to the employees,
These costs mre allowable as direob oosts to
spongored award when necessary for the per-
formence of the sponsored awerd snd ap-
proveil by awarding agenoies,

b. The term “officers” inocludes omrrent and
pest officers and employess., .

21, Idle faoilities mad idle capacity, a. As .
used in $his seotion the following terms have
the meanings set forth below:

(1) "Facilities” means land and buildings
ot any portion thereof, eguipment individ-
uslly or collecbively, or any other tangible
oapitel asest, wherever looated, and whether
owned or leased by t:ne nnn-px'oﬁt orgeniza-

(2) “Idle faoflities" means sompletely wn-

used [acilities that are exoess to the non-
profit organization’s owrrent needs,

(3) “Idle onpaoiby" menns the unused oa-
paocity of partially used faoflities, It is the

"differenoe Dbetween: That which a faollity

oould mchieve under 100 percent operating
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time on & one-shift basls less operating
interruptions resulting-from time Jost foy re-
pairs, sebups; wnestisfaotory materials, and
other normal delays; and the extent to whioh
the faoflity was actually used to mest de-
mends during the acoounting peried, A
multi-shift besis shoutd be used if it oan be
shown that this amount of usage would nop-
mally be expeotad for the bypa of faollity in-
volved,

(4) "*Cost of 1dle facilities or idle capnoity”
means ocosts suoh as maintenanoe, ropalr,
housing, rend, and other related oosbs, 6.4,
insurance, interest, property taxes and de.
precigtion or uee allownnoces.

b, The costs of idle faoilities are unallow-
able exoept Lo the extent that:

(1) They are neocesnary to mest fluotnations
in worklond; or

(2) Although not necossary to meet fluo-
tuations in workload, they were neocessary
when acquired and are now idle beoause of
changes in program requirements, efforts to
achipve more economionl operations, reorga~-
nigation, termination, or other oanses which
could not have been reasopably foresesn.
Under the exception stated in this subpara-
graph, costs of idle facilities are allowable
for & ressonable period of time, ordinarily
not to exceed one year, depeading on the ini-
tiative taken to use, leass, or dispose of such
faoilities,

6, The oosts of idle capacity are normal
oosts of doing bueiness and are s faotor in
the normel fluotuations of ueage or.indirect
cost rates from period to period. Such costs
are allowable, yrovided that the oapnoity s
reasonably antioipated to be neoedsaiy or
wes originally reasonable and is nob subject
to reduction or elimination by use on other
Pederal awards, subletting, renting, or sale,
in eooordence with sound business, eco-
nomio, oy security praotioss, Widesproad idle
onpaoity throughout an entire facility or
among a group of assets heving substantially
the same funotion may be oonsldered idle fa-
ollities,

32, Insuranos a,nd indemnification, a. Inpur-
ance includes insurance which the organiva-
tion is reaulred to oarry, or whioh is ap-
proved, under the terms of the award and
any other insurance which the organization
maintaine in conneotion with the general
conduot of its operations. This paragraph
does not apply to ingurance which represents
fringe henefits for employess (sse subpara«
graphs 8.g and 8.1(2) of this appendix),

(1) Oosts of insurance required or approved,
and meintained, pursuand to the award are
allowable,

(2) Oosts of other inguranos maintained by
the organization in conneotion with the gen-
eral oonduob of its opsrations are sllowable
subjeot to the following limitations:

(&) Types and extent of coverage shell bs in
nooordance with sound business praobice and

Pl 230, App. B

the rates and premiums shell be ressoneble
under the circamstanoes,

. (b) Dosts allowed for business interruption
or other similay insurance shaell be Jimited to
exolude opverage of management fees.

(o) Costs of insurance or of any provisions
for s Yreserve covering the risk of loss or
damegs to Pederal property are allowable
only to the exbtent thab the organization is
lahle for such loss or damage,

(d) Provisions for & reserve under n self-in-
BUrANOG Program are allowable o the extent
that types of coverage, extent of coverage.

. rates, and premiums would have boen al-
- lowed had insuranoe besn purchased to sover

the risks, However, provision for known or
rensonably estimated self-insured libilities,
which tlo not become payable for more than
one year after the provislon ls made, shall
not exozed the present valwe of the lability.

(e) Oosts of insurance on the 1ives of trust-
ees, officers, or other employees holding po-
sitions of similar respounsibilities ars allow-
able only to the extent thet the insuranoce
represents additional compensation (see sub-
paragraph 8.2(4) of thie appendix), The cost
of such insuranocs when the organization is
identified as the beneficiary is unallowable.

(f) Insurance againpt defeots, Oosts of in-
puranos with respect to any oosts inourred to
correct defents in the organization's mete-
rials or workmanship are unallowable,

(g) Medioal- lability (maipraotics) insur-
anoce, Medionl linbility insurance is an allow-
able oosb of Fedexral ressaroh programs only
to the extent that the Federal researoh pro-
grems involve human subjeots or training of
partioipants in regearch techniques, Medical
liability insurance costs shall be trented as a
direot cost and shall be assigned to indi-
vidual projects based on the mannexr fn which
the insurer pllooates the pisk to the popu-
lation coversd by the fngurance, .

(3) Aotual losses whioh oowld have beed
oovered by permissible insurance (bhrough
the purchese of insurancs or & self-insurance
program) ars unallowable unless expreesly
provided for in the award, except:

(a) Qosts inourred beoause of Josges not
ocoversd under nominal deduotible insurance
ooverage provided in keeping with sound
business practioe are ellowable., |

(b) Minor losses not covered by insuranocs,
such as spoilage, breakage, and disappeay-
ance of supplies, which ooonr in the ordinary
course of operations, are allowable,

b. Indemnification includes sepuring the
organization against labilities to third per-
sons and eny other loss or damage, not oom-
pensated by insuranocs or otherwise, The Fed-
eral Government ie obligated to indemanify
the organizetion only to the sxtent expressly
provided in the award.

23, Tnterest, a. Costs idourred for imterest
on borrowed ospital, temporary use of en-
dowment funds, or the use of the non-profit
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orvganization’s own funds, however rep-
resented, are unallowable, However, interest
on dsbt inourred after September 28, 1885 to
acgiirs or yeplace oapital mesets (Including
renovations, alterabions, equipment, land,
and onpital mssots aoyuived through oapital
lersss), Boguired after SBeptember 28, 1605 and
ussd in support of Federal awards is anow—
able, provided that:

(1) For facilities nognisitions (exoluding
renovations and nlterations) oosting over 510
million where the Federsl Governmenb's ye-
imbursemsent is expected to sgual or excsed

40 percent of an asaet's cost, the mon-profit’

organization prepaves, prior to the aoguisi-
tion or replacement of the onpital asset(s), a
Justification that demonstrates the need for
the faoflity in the conduot of federally-spon-
sored nobivities, Upon regnest, the needs jus-
tifioation yaust be provided to the Federal
agenoy with cost cognizance authority as e
prerequisite to the continued allowability of
interest on debt and depreoieion related to
the faoflity, The needs justifiontion for the
acquisition of a faocility should includs, at &
minimum, the following;

(a) A statement of purposs and justifioa-
tion for faollity aoguisition or replacement.

(b) A statement as to why onrrent faollf-
_ties are nob adeguate,

(o) A statement of plenned future. use of
the facility.

(d) A desoription of the financing agree-
ment to be arranged for the facility. -

(e) A summary of the building oont.\not
with estimated cost information and state-
ment of sonroe and use of funds,

(f) A sohedule of plenned oooupanoy dates,

(3) For faoilities costing over 500,000, the
non-proft} ovganization prepares, prior to the
acguisibion or replacsment of the faoility, &
lease/purchass analysis in apcordemce with
the provislons of §§216.30 throngh 315,37 of 2
OFR 216 (OMB Cjronlar A-110), which shows
thet & finenced purohase or oapital lease is
less aostly to the organization than other
lensing alternatives, on & net present vainas
basis, Diggount rates sed should be equal to
the non-profit organization's anticipateq in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organization from an uonrelated (Yarm's
lengbh”) third-party, The lsase/purchase

anelysis shall inolude a companrison of the
net present value of the projested total cost
compnrisons of hoth alternatives over the pe-
rlod the aseat is expeoted to be used by the
non-profit organmization, The cost compari-
sons rssooiated with purchasing the faoiliby
ghaell inolude the estimeted purchass prics,
puticipated operating and maintenance costs
(including property taxes, if applicable) not
-included §n the debt finenoing, less any esbl-
mated asset splvage value ab the end of the
period defined above, The oost comparison
for a onpital leass shall include the esbti-
mated botnl lense payments, any estlmated

2 CFR Ch. II (1-1-09 Edlifion)

bargain purohase option, opsrvating end
maintenance costs, and taxes not inoluded in
the oapits) leasing arrangement, less any es-
timated oredits dume uwnder the lease at the
end of the period dsefined above. Projected

" operating leas¢ costs shal) be based on the

antioipated cost of leasing comparable faoili-
ties at fair market rates under rental) agree-
ments that would be venewed or reestab-
lished over the period defined above, and any
expeoted maintenanoe oosts and allowable
property taxes to bs horne by the non-profit
organization direotly or as part of the leass
exrangement,

(3) The actnal interest cost oleimed is
proedionted upon interest rates that are no
hdgher than the fair market ratie available to
the non-profit organpization from an wnre-
labed (“arm's length") third party,

(4) Investment earnings, inoluding interest
inocome, o1 bond or lean prinoipal, pending
payment: of the construstion or acquisition
oosts, are used to ofiset allowable interest
oont, Arbitrage earnings reportabls to the In-
torns)l Revenue Service are not requirsd to
be offset against ellowable interast costs.

(6) Reimbursements are limited to the
leagt costly altermabive based on the total

" oosb analysis raquired under subparagraph

23.b. of this appendix, For exemple, if an op-
erating lease is Getermined to be less ocostly
then puorchesing through gdebt finanoing,
then refmburserert s lmited to the
amotmt debermined-if leasing had been ussd.
In all cases where & lease/purchase analypls
is performed, Federal reimbhwsement shaell
be based upon the least expeonsive alber-
native,

{6) Non-profit orgsmizationa are also sub-
jeob to the following conditions:

(a) Interest on debt inowrred to finanos o

.refinanoe assets - aoguired bsfore or reac-

qg{reﬂ after Beptember 20, 1905, ie not allow-
able,

() Interast attnbntable to fully depre-
olated assets is unallowable,

(o) I'or debt axrangements over 51 million,
unless the non-profit organizetion meltes an
initial sguity contvibution to the asset pur~
chase of 26 peroent or more, non-profit ovga~
nizations shall reduoe claims for interest ex-
pense by an amount sguael to imputed inter«
est emnings on exness oash flow, which is to
Lo oglonlated as follows, Annually, non-prof-
it organizations shall prepare & cumulabive
(fvom the inoception of the project) report of
monthly onsh flows that inoludes inflows and
oubtflows, regardless of the funding souroce.
Inflows consist of depreciation expense, am-
ortization of onpitalized congtruction inter-
est, and annual interest expsnse. Foxr oagh

" flow oplonlations, the annuel infow figures

ghall be divided by the number of months in
the year (nsially 12) thab the buflding is in
servioe for monthly amounts, Ontflows con-
sipt of initinl equity ocontvibutions, debt
prinoipal payments (less the pro rvatia shape
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attributable to the unallowable oosts of
land) and interest payments, Whers oumu-
lative inflows exceed owmulative ountflows,
intorest shall be oaloulated on tho excess
{inflows for thet perjod and be treated as a re-
duotlon to allowable interest exypenss. The
rate of Interest to be need to compute earn-
inga on exoess oash flows shall be the three
month Treasury Bill olosing rate re of the
1any buainess dey of that month,

(d) Substpntial relocation of federally-
sponsorad activities from & faolliby finanosd
by Indebtedness, the cost of whioch was fund-

- efl i whole or part through Federal reim-
burasments, to another faoility prior to the
expiration of & period of 30 yenrs reguires no-
tioe to the Faderal cognizant agenoy, The ax-
tont of the relooabion, the amount of the
Federal partioipation in the finanoing, and
the depreointion and interest oharged to date
moy require negotiation and/or downward
adjustments of replacement spaos charged to
Federal programs in the future,

(6) The allowabie oosts to aoguirs faoilities
and eguipment are Hmited to & fair market
valus available to the non-profit oxganize~
tion from ax unrelated (‘‘arm’s length")
third party.

b, For non-profit organizations subject to
“full ooverage” under the Cost Accounting
Btanderds (CAS) as defined at 48 OFR
£203.201, the interest allowability provisions
of subparegraph a do not epply. Instead,
thess organizations' sponsored agreements
are subjeot to UAS 414 (48 OFR 0903,414), oost
of money ag an element of the oost of facill-
tlew oupital, and OAS 417 (48 OFR 6803.417),
coab of money as an element of the cost of
oapital assets under construotion,

. The following definitions ars to bs nsed
for purposes of this paragraph:

{1) Re-aoquired assebs means assots held by
the non-profit organization prior to Sep-
tembor 20, 1996 that have agein come to be
held by the organization, whether through
repurohagse or refinanoing, It does not in-
olude assets acguired to replace older resets,

(2) Initial equity contribution means the
amount or value of contributions meade by
non-profit orgenizations for the acquisition
of tho asset or prior to ocooupancy of faoiii~
ties,

(8) Assst comsts means the oapitalizable
oosts of an asmeb, inoluding construotion
copts, acguisition costs, and othar such costs
oapitalized in accordance with GAAP,

24, Linbor relations costs, Costs inourred in
mainteining satisfaotory relations between
the organization and its employees, inolud-
ing cosbs of labor management committees,
employes publioations, and other related no-
tivities are allowable,

25, Lobbying, & Notwithstandipg other
provisions of this appendix, costs. assooiated
wi;;h the foliowing eotivities are umallow-
able: ’
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(1) Attempts to influenoe the outoomes of
any Federal), State, or loosl elsotion, ref-
erendum, Initlative, or similar proosdure,
through {n Jrind or oagh contributions, en-
dorsements, publioity, or similar activity;

(2) Detablishing, administering, ocontrib-
uting to, or paying the expenses of & polit-
foal party, oampaign, political aotion ocom-
mitteo, or other organization established for
the purpose of influenoing the omtoomes of
sleoblons; . ’ :

(3) Any attempt to influenos; ‘The introduo-
tion of Tedera) or Btate legislation; or the
enaotment or modifiestion of any pending
Pedoral or Btate leglelation throngh commu-
nioation with any member or employee of
the Congress or Btate Jegislature (including
efforts to influenocs State or ooal offivials to
engage in similar lobbying sotivity), or with
any Government offioial or employes in con-
neption with n decision to sign or veto en-
rolled legigiation;

(4) Any attempt to influence: The introduc-
tion of Federal or Btate legislation; or the
onaotment or modifioation of any pending
Federal or State legislation by proparing,
distributing or using publioity or propa-
ganda, or by urging membera of the general
public or any segment thereof to contribute
to or partioipate in any mass demonstration,
march, rally, fundraising drive, lobbying
campajgn or letter writing or telephone cam-
paign; or .

(5) Liegislative laison activities, inoluding
attendence at legislative sessions or com-
mittee hearings, gathering informetion re-
garding logislation, and anslyzing the effeot
of legisiation, when suoh aotivities aré omr-
ried on in snpport of or ln knowing prepara-
tion for an effort to sngage in unallowable
lobhying, B

b. The following activities are exoepted
from the ooverage of subparagraph 26.a of
this sppendix:

(1) Providing a teohnioal snd faotuel pres-
entation of information on a topic éireotly
related to the performance of a graut, con-
trach or other agreement through heaving
tostimony, statemeonts or letters to the Con-
gress or o State lepislature, or subdivision,
member, or cognizant staff member thereof,
in response to a dooumented raguest (Inolud-
ing & Congressional Repord notice requesting
testimony of stetements for the record at a
regulerly scheduled hearing) made by the re-
oipient member, legidlative body or sabdivi-

glon, or a ocognizant steff member thersof;

provided such information is readily obtain-
able and oan be readily put in deliverable
form; and further provided that costs under
this seotlon for travel, lodging or meals are
unallowable unless inourred to offer testi-
mony &b & regularly scheduled Congressional
hearing purauant to a written request for
puch presentation mede by the Chairmen or
Renking Minority Member of the Committee
or Buboommittee sonduoting puoh hearing,
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.(2) Apy Tobbying made wiallowable by sub-
paragraph 26.a.(8) of this appendix o lnflu-
enos State legislation 1n order to directly ve-
duoe the ocost, or to avoid material impair-
ment of the organization's authority to per-
form the grant, contraoh, or other ugree-
ment.

(8) Any sotivity specifioally anthorized by
statute to be undertaken with funis from
the grant, contract, or other agreement. :

o0, (1) When an organization seeks Yeim-
burasment for indirect costs, total 1obbying
oosts shall be separately identified in the in-
alveot oosb rate proposal, and thereafter
treated as other unallowable sotivity costs
in acoordsnce with the proocedures of sub-
paragraph B.2 of Appendix A to this part.

(2) Organivations shall submit, as part of
the annnal indireot oost rate proposal, a cexr-
tifioation that the requirements and stand-
ards of this paragraph have been complisd

" with.

(@) Orga.nimbions shall maintain adequate
records to demonstrate that the determina-
tion of oosts as bheing allowable or unallow-
able pursuant to paragraph 26 comyplies wlbh
the requirements of this Appendix.

(4) Time logs, onlendars, or similay records
shell not be reguired to be oreatéd for pur-

voses of complying with thig paregreph dur- -

ing any partionlar onlexidar month when: the
employee engages in lobbying (ss defined in
subparagraphs 26,6, and b, of this eppendix)
25 percent or less of the employee's oom-
pensated howrs of employment during that
oslendar month, and within the vreceding
five-yeay periofl, the organization hes not
meterially misstated allowable or unallow-
able costs of eny nature, inoluding legisla-
tive lobbying costs. When the oonditions de-.
soribad 1 this subparagraph are met, organi-
zations ave not required to establish records
to support tha allowabllity of olaimed oosts
in addition to records already reguived oy
maintained, Also, when the oconditions de-
soribad in this subparagraph ars me$, the ab-
ponoe of time logs, oalendars, or similar
regords will pot serve as a basis for dis-
allowing copts by oontesting estimates of
lobbying time spent by smplioyees dnving a
oajendar moxth,

(b) Agenoles shall esbublish prooedures for
resolving in advanoce, in consultatlon with
OMB, any significant questions or dissgree-:
ments concerning the interpratation of ap-
plication of pavagraph 26, Any puoh advance
resolution shall be binding in any subsequent
settlements, audits or investipations with
respect to that grant or contract for pur-
poses of interpretation of this Appsudix; pro-
vided, however, that this shall not be con-
strued to prevent s ocontraotoy or grantse
from oontesting the lawiunlness of suoh & de-
termination. .

a, Bxeontive Jobbying oosbs, Costs inourred
in attempting to improperly inflnenos either
dirveotly or indireotly, ax employee o1 officer

2 CFR Ch, Il (1-1-0% Edltion)

- of the Breoutive Branch of the Federal Gov-

ernment to give consideration or to act ve-
garding & sponsorsi agreement or s regi-
letory matter are unallowable, Improper in-
fluencs means any influence that indnoes or
tends to induos & Pederal employes or officer
to give consideration or to aot regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the matbexr.

26, Losses on other sponsored agresments

. or oontraobts, Any exoess of costs over in-

oome on any award is unallowable ap s oost

of any other award. This inpludes, but is not

lmited to, the organisation's contributed

portion by reason of oost sharing agreements *
or any under~rgcoveries through negotistion

of lump sums for or veilings on, indireot

oosbs,

2, Mamtenance and repair oosbs, Cosbs in-
ourred for neoessary maintenanos, repair, or
upkesp of buildings and eguipment (inolmd-
ing Tederal property uniess otherwise pro-
vided- for) whioh neither add to the perme-
nent valne of the property nor appreociably
prolong its intended life, but keep it in an ef-
flofent operabing condition, are allowable,

‘Oosts inourred for fmprovements whioh add

tio the perinanent vaine of the bujldings and
equipnmient or appreoiably prolong thefr in~
tended life shall be treated as oapital ex-
penditures (see paragraph 16 of this apysn-

28, Materials and pupplies oosts, a. Costs
inourred for materiels, supplies, and fab-

‘rioated parts necessary to oarry out a Fed-

eral award are allowable,

b. Purchased meterials ‘and supplies shall
be charged at their notuel-prices, net of ap-
plioable oredits, Withdrawels from general
stores or stookrooms showld be charged &t
their eotusl net oost under any recognized
method of proing inventory withdrawals,

‘oonsistently epplied, Incoming tranepor-

tation charges are a proper part of materials

+ hnd supplies copts,

6. Only wmaterials and supplles sotually
used for the performance of p Fedeval award
meay be ohargsid as direot oosbs.

d, Whers federally-doneted or furnished
materials ave used in performing the Federal
award, such maberials will be used without
charge,

20, Meetings and oconfersnces. Uosts of
meetinge and conferenoes, the primary pur-
pose of which is the dissemination of teoh-
nionl information, .are allowable, This in-
oludes costs of meals, transportation, rental
of fnoilitien, spenkers’ foes, and other items
inoldental to suoh mestings or conferences.
But see paragraphs 14,, Botertainment oosts,
and 83,, Partiolpant support costs of this ap-
pendix,

80, Membyerships, subsoriptions, and profes-
siong) activity ocosts, A, Oosts of the non-
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profit organirabion's membership In busi-
- ness, tsohnjopl, and professjonal organiza-
tions are nllowable,

b, Qosts of the non-profit organiention's
aubgoriptions to business, professfonal, and
technjoal perlodioals are rllowable,

o, Oosts of membership in mny oivio or
community organization are allowable with
prior approval by Tederal oognizant agenoy.

d, Oorts of memberahip In any scountry olup
or soojal or dining olub or organizstion are
unallowabie,

31, Organizetion oosts, Mupenditures, such
as Inoorporation fees, brokers' fees, fees to
promoters, organizers or management oon-
sultants, attorneys, ncoountants, or invest-
ment counselors, whether or not employess
of the organization, ih conneotion with es-
tablishment or reorganization of an orgeni-
gation, are nnnllowable exaspt with prior ayp-
provel of the awarding agenoy. :

82, Page oharges in professionel jonrnals,
Pege charges for professional jonrnal publi-
oations atre sllowable as & negessary pary of
resenych costs, where:

8, The regearoh papexs report work sup-
ported by the Pederal Government; and

b, ‘The oharges ars levied impartislly on all
researoh papsrs published by the jouwrnal,
whether or not by federally-sponsored au-
thors,

93, Partiolpant support ocosts, Partloipant
support oosts are direot oosts for items suoh
a8 stipends oy subsistonce allowances, travel
allowenoes, and yegistration fees paid to or
on behalf of partioipants or trainees (but not
smployesy) in aonneotion with mestings,
conferences, symposia, or training projeots,
These costs are allowable with the prior ap-
proval of the awarding agenoy.

84, Patont oosts, a. The following costs re-
lating to patent and copyright matters ave
allowable: cost of preparing disclopures, re-
ports, and other documents required by the
Federal award and of searohing the art to
the extont neoessary to make such disclo-
sures; oost of preparing doouments and eny
other patent costs in conneotion with the fil-
ing end proseoution of r United States pat-
ent ppplication whers title or royalty-free 1i-
oense is required by the Iederal Government:
to be conveyed t0 the Federal Government;
and general counseling services relating to
patent shd ocopyright matters, suah as advics
on patent and copyright laws, regulations,
olauses, and employee agresments (bub ses
paragraphe 37., Professional services oosbs,
and 44,, Royalties and other costs for use of
patents and oopyrights, of this appendix).

b, The following costs related to yatent
and copyright matter ars nnallowabls!

(1) Cost of preparing disclosures, reports,
and other doouments and of searching the
axrt to the extent necessary to make disolo-
sures not required by the award,

(2) Oosts-in oonneotion with Niing and
progeonting any forsign patent applioation,

Pi. 230, App. B

or any United Btates patent application,
whera the Federal award does not reguire
oonveying title or a royalty-fres locense to
the IPederal Government (but see paragraph
45., Royalties and other oosts fob use of pat-
ents and oopyrights, of this appendix),

85, Plont axd homeland smsonrity oosts,
Nooegsaby and rassonable expenses inourred
for routine and homeland ssourity to proteot
facilitien, poraonnel, and work produots are
allowable, Buoh oosts inolude, but are not
Hmited to, wages and uniforms of personnel
engaged In seouriby aotivities; egulprment;
berriera; oontraotual spourity sorvices; oon-
sultants; sto, Oapital expenditures for home-
lond end plant seourity purposes are subjeot
to paragraph 16, Dgulpment and other cap-
1tal exponditures, of this appendir, .

86. Pre-agreement oosts, Pre-awaerd ocosts
ars thore fnourred prior to the effective date
of the sward directly pursuent to the nego-
tiation and in antioipation of the award
where euch costs aye mecessary to comply
with the proposed dellvery schedule oy yeriod
of performance, Such ocosts are allowable
only to the extent that they would have been
rllowable if Inourred afber the date of the
award and only with the written approval of
the awarding agehnoy.

87, Professional servioes costs. &, Uosts of
profesaional end oomsbltant services ran-
dera@ by persons who are members of & par-
tioular profession or possess a speoir) slkill,
ond who are not officers or employees of the
non-profit orgenizetion, are allowable, sub-
Jeot to subparagraphs b and ¢ when resson-
able in relation to the servioes rendersd and
when not contingent upon rsoovery of the
oopts from the Federal Goverament, In addi-
tion, legal and related servioss sre lmited
under poragraph 10 of this appendix,

B, In determining the allowability of costs
in & partioular oase, no single faotor or any
epeoirl combination of feotors is necessarily
determinative., However, the following fac-
tors are relevant:

(1) The nature and soope of the servioe ren-
dered in relation to, the servioe reguired,

(2) The npeopssity of contracting for the
gervioe, oonsidering the non-profit organies-
tion's capability in the partionlar ares.

(9) The pest pattern of suoh costs, partion-
laxly in the yeavs prior to Federal awards,

(4) 'The impuot of Federal awards on the
non-profit organigation's business (4., what
new problems have arigen),

(6) Whether the proportion of Federal work
to the non-profit organization’s total busi-
ness 18 guch as to influsnos the non-profit or-

, ganization in favor of inourring the ocost,

partionlarly where the services rendersd axe
not of & continwing nature and have lttle re~
lationship to work under Federal grants and
contracts,

(6) Whether the service oan be performed
more economioplly by direct employment
rather than oontraoting.
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(7) The gualifiontions of the individuval or
conoern rendering the service and the ous-
tomary fees charged, espeoirlly on non-Fed-
oral AWArds,

(8) Adeguaoy of the contraotigl agresment
for the servios (e.p., desoription of the serv-
foe, estimate of time reguired, yate of com-
pensation, and texmination provisions),

¢, In addition to the faoctors in subpara-
graph 87.b of this appendix, retainer fees to
be allowable must he supported by evidenos
of bona fide pervices available ox rendered

88, Publication and printing costs, a, Publi-
ontion oonts inolude the oosts of printing (18-
oluding the processes of composition, pPlate-
malking, press work, binding, and the end
produots produosd by suoh Pproocesses), dis-
tribution, promotion, mailing, and general
handling, Publioation cosbts also invlude puge
sharges in professional publiontions.

b, If thess costs are not identifiable with a
partioular oost objective, they shounld be al-
loonted as indireot oosts to all benefifing ao-
tivities of the non-profit organization.,

o, Page charges for professional journal
publioations are allowable as a neosssary
parb of ressaroh oosts where:

(1) The research papers reporbt work Eup-
ported by the Federal Government: and

(2 The oharges are Jevied impartially on
#)) research papers pnblighed by the jonrnal,
whether or not by feflerally-aponsored an-
thors,

88, Rearrangement and alteration ocosts,
Oosts fnourred for ordinary or normal rear-
rangement aud alteration of facilities are al-
lowable., Speoial aprangement and alteration
ooBts inonrred speoifioally for the projeot are
ellowable with the prior approval of the
awarding agenoy.

40, Reconversion ocosts. Oosts inourred in
the restoration or rehabilitntion of the non-
profit orgapization’s facilities So approxi-
mately the same oondition exigting imme-
diately prior t0 commencement of Federa)
awards, less costs related to mormal wear
and tear, ere allowable,

41, Reoruiting oosts, a, Snbjeot to subpara-
graphs 41,h, ¢, and d of this appendix, and
provided that the size of the baff recruited
and maintained is in keeping with workload
requirements, costs of “help wanted" advey-
tising, operating oosts of an employment of-
fioe neocessary to seours and maintain an
ndeguatbe staff, oosts of operating an aptitnde
and eduoational testing program, travel
0osts of ermployses while engaged in reoruit-

ing personnel, travel oosts of applicants foy.

interviews for prospeotive employment, and
relooation costs inourred inoident to recruit-

“ment of new employess, are rllowable to the
exbent that suoh costs are inourisd pursaant
to a well-managed yeoruitment program,
Where the organization uses employmont
agenoies, posts that sye nobt in exoess of
standard commeroial ra,\:as for suoh serviues
are allowable.

2 CFR Ch. It (1-1~-09 Edlfion)

b, In publications, costs of help wanted ad-
verbising that inclndes oolor, includes adver-
tising material for other than recruitment
purposes, or is exoessive in pize (taking into
oonsideration reoruitment purposes for
which intended and normal organizational
praotioes in this respsct), are unallowable,

0, Oosts of help wanted afivertising, spooial
ernoluments, finge Lenefits, and salary al-
lowances inourred to attract professional
pevsonnel from other organfzations that do

not meet the test of reasonableness or do nbt
* oonform with the establishsd prastioss of the

organization, are unallowable,

d. Whers relocation costs inonrred inoident
to reoruitment of & new employss haie bsen
allowed elther as an allocable direot or indi~
reot oost, ahd the newly hired employee re-
signe for reatons within his contiol within
twelve months after being hired, the organi-
gation will he reguired to yefund or ovedit
suoh yelooation nosts to the Federal Govern~
ment,

4z, Reloontion oosts, a, Relooation costs
are oosts inoident to the permanent change
of duty assignment (for an indefinite period
or for a atated period of not less than 12
months) of ‘an sxisting employes or upon re-
oruitment of 'a new employee, Relooation
.oosts are allowabls, subjest to the mitation
desoribed in subparagrdphs 42.b, o, a,nd d of
this eppendix, provided that:

(1) The move is for the henefit of the em-
ployer,

(2) Reimbursement to the employes is in
aoccordanae with an established wyitten pol-
oy oonsistently followed by the employer,

(8) The reimbhursement does not exoesed the
employee's actuel (or ressonably estimsied)
expenses,

b. Allowable relooation cgsts for unrrent
employees are limited §o the following:

(1) The oosts of taansportation of the em-
ployse, members of his immediate family
and his household, and personal effeots to
the new looation,

(2) The costs of {inding a new homes, such
as advanoce trips by employees and spouses to
loonte living guarters and temporary lodging
auring the transition perdod, np to maximurn
period of 30 days, Inoluding advanoce trip
bime,

(3) Closing gosts, suoch as bhrokerage, legal,
and appraipal fees, incident to the disposi-
tion of the employes's former home, These
oosts, together with thoss desoribed ip sub-
paxyagraph 42.b.(d4) of this appendix, are lim-
ited to B peroent of the sales price of the em-
ployee's former home,

(4) The ocontinuing costs of ownership of
the vaoant former home after the settlement
or lease date of the employes’'s new perma-
nent home, sioh as maintenanos of buiklings
end gronnds (exolusive of fixing up expenses),
utilities, tnxes, and property 4nsuranoe,

(6) Other neosssary snd yensonable ex-
penses normally incident to relosation, suoh
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as the oonts of canceling an unexpired lense,
disoonnsoting and reiustalling honsshold ap-
pllances, and purchasing insurence agajinst
loss of or damages to personsl-property, The
oost of onnoeling an unexpired lease Is lim-
ftod to three timen the monthly rental,

o. Allowable relooation oosts for new em-
ployees nre Iimited to those desoribed fn sub-
paragrayph 43,b(1) and (2) of this appendix.
When relooabtion oosts inourred inoldent to
the reornitment of new employees have been
allowed either st & direot or indireot cost
ant the employee resigns for reasons within
his contrpl within 12 months after hire, the
organization shall refund or oredit the Fed-
oral Government for Its share of the oost.
However, the oosts of travel to an oversens
looation shall be considered travel costs in
aooordance with paragrapn 60 and not relooa-
tion costs for the purpose of this paragraph
if dependents are not permitted.at the looa-
tion for any remson and the oosts do not in-
olude oosts of transporting household goods,

4, The following costs related to relocation’

are unallowable:

(1) Pees and other costs associated with ao-
quiring o new home.

{3) A loBg on the pale of a former home,

(8) Continuing mortgage principal and in-
terest payments on & home being 8old,

(4) Income taxes pald by an employes re-
lated to reimbursed relocation costs.

43. Rental costs of buildings and equip-
ment, &, Subjeot to the limitadions desoribed
in subparagraphs 43.b, through d, of this ap-
pendix, rentnl oosts are allowable to the ex-
tent that the rates a;;,e reasomable in light of
suoh faocbors ast Rental oosts of comparable

proyerty, {f any; market conditions in the
srea; alternabtives avallabls; and, the type,
life expeotanoy, condition, and value of the
property leased, Renbal arrangements should
be reviewsd periodically to determine if ofr-
oumatances have changed and other options
are avatlable.

b. Rental costs tnder “sale and lease baok"
srrangements are allowable only up to the
amount that would bs allowed had the non-
profit organization ocoutinuned to own the
property, This amount would inolude ex-
penses kuoh as depreciation or use aliowanoe,
maintenanoe, taxes, and insuranocs,

c. Renta} oosts under *‘lese-than-arms-
length” lenses are mllowable only up to the
amount (as expleined in subparagraph 48,b.
of this appendix) that would be allowed hagd
title to the property vestsd {n the non-profit
organigation. For thig purpose, & leas-than-
erms-length lease is one under which one
party to the lease agreement is able to con-
trol oxr substantially influence the aotions of
the other, Buok leases inolude, but ere not
Hmited to those between dlvisions of a non-~
profit organization; non-profit orgenizations
under common ogntrol through commeon offi-
oers, A{reotors, or mémbers; and p non-profit
organization and a ah‘aotor. trustes, officer,

PI. 230, App. B

of ey omployee of bl non-profit organize-

tion or his immediate family, elther direotly
or through oorporations, trusts, or similar
arrangements in whioh they hold a control-
Hng interast, Fox exarple, o non-profit orga-
nizetion may establish a separate ‘corpora-
tion for the sole-parposs of owniag property
and leasing it baok to the non-profit organi-
zabion,

d, Rental oosts under lemses whioh are ye-
guirad to hs treated as oapita) leases under
GAAP are allowable only up to the amount
(us explained in subparegraph b) that would
be allowed had the non-profit organization
parshased the property on the date the lesse -
egrepment was exeouted, The provisions of
Finanofe) Accounting Standards Board
Btatement 18, Acoounting for Leases, shall
be used to determine whether a lease is a
onpite) lense. Intorest costs related to oap-
ital lesses are allowable to the extent they
meot the oriteria in paragreph 23 of this ap-
pendix, Unallowable costs include amounts
padd for profit, management fees, and taxes
that would not heve bheen inourred had the
non-profit organization purohased the faoil-

’ 4:1. Royaltien and other costs for use of pat-

ents and copyrighte, a, Royalties on 8 patent
or oopyright or amortization of the oost of
acquiring by purchass a sopyright, patent, or
rights thersto, necessary for the proper per-
formence of the award are allowable tnless:

(1) The Federal Government has a licenss
or the right to free ues of the patenb or 00PY-

(2) 'I‘he patent or copyright has heen adju-
diosted to be invalid, or has bsen administra-

_ tively determined to be dnvalid,

(8) Thoe patent or dopyright 1s considered to
ba unenforcenble,

(4) The patent: or oopyright is expired.

b. Bpecial care should be exeroised in de-
terminjng rensonableness where the royal-
ties may have arrived at as a result of less-
than-arm's-length bargaining, e.g.

(1) Royalties paid to persous, inoluding
ocorporations, affillated with the mon-profit
organization.

(2) Royaltier paid to unaffilinted parties,
inoluding corporations, under an agreement
entered jnto in contemplation that & Federal
awerd would bb made,

(8) Royalties paid under an agresment en-
tered into after an awerd is made o p non-
profit organigation,

o, In any oase involving e patent or oopy-
right formerly owned by the non-profit orga-
nization, the amount of royalty allowed
should not exoeed the cost which would have
bben allowed had the non-profit organization
retained title thereto, :

45, Selling and merketing, Oosts of selling
and marketing any produots or -services.of
the non-profit organization are unallowable
(unless allowed under paragraph 1. of this ap-
pendix as allowable public relations oost.

169

ATTACHMENT

=l

praveneTarsersuny

PAGE “l OF. 23 PAGES




Pl, 230, App. B

Hawavey, these oosta ave allowable s direot
oosbs, with prdor approval by awarding agen-
ofes, when they are necessary for the per-
formanoce of Pederal programs,

46, Bpecislized service .faoflities. a. The
oosts of pervices providad by highly complex
-or spaoialived faoilities operated by the non-

profit organization, such as oomputers, wind
tunnels, and reactors are allowable, provided
the charges for the services.meet the oondi-
tions of efther pavagraph 46 b. or o. of this
appendix and, in addition, take into acoonnt
any items of income or Federal finanoing
that gualify as applioable oyadits under sub-
paragraph A.b, of Appendix A to this part,

b, The cosbs of suoch servioes, when mate-
rial, must be oharged directly to epplioable
awards based on actusl usage of the services
oh the basis of a sohedule of rates or estab-
lishel methodology that.does not disorimi-
nate against federally-supportad activities of
the non-profit organization, including usege
by the non-profit organization for internal
purpnses, and 18 designed to recover only the
aggregate costs of the services, The costs of
enth service shall conglet normally of hoth
its direot costs and 1ts aellooable shars of all
indireot costs, Rates shall be adjusted ab
least biennially, and shall tanke into consid-
eration oveyunder applied oosts of the pre-
vious period(s),

o, Where the oosts inowrred for a service
are not material, they may be allocabed as
indireot oosts, ,

d, Undey some extraordioery ofr-
ocumstances, whers it is in the best intevsst
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, suoh aryangements may be worked
oub with the cognizant Federal agenoy,

47, Taxzes. 8, In general, taxes which the or-
ganization ip reguired to pry and whioh ave
paid or acoried in nocordance with GAAP,
and payments made to looal governments in
lieu of taxes which are eommensurate ‘with
the looal government services reoeived are
allowable, except for taxes from which ex-
empbions are avaflable to the organization
direotly or wiich are ayailable to the organt-
gzation based on an exempbtion afforded the
Federal Government and in the labber oase
when the awarding agency mekes avallable
the necessary exemption certifioates, spsoial
sssesBments on land which represent capital
improvements, and Federal inoome taxes,

%, Any refund of taxes, and any payment to
the organization of interest therson, whioh
were allowed as award costs, will he oredited
either as a cost xeduotion or omsh yefund, as
spproprinte, to the I'edlexal Goverament,

48, Termination ocosts applicable to spon-
sored agresments, Termination of awards
generally gives rise to the inowrrence of
oosts, or the need for mpecinl trentment of
oosbs, whioh would not have axisen had the
Tederal award not been bterminated, Cost
prinoiples covering these items ave set forth

2 CFR Ch. Il (1-1-09 Ediltion)

Lelow., They ars to bs unsed in conjunotion '
with the other provisions of this appendix in
termination sitnations,

n. The cost of items reasonably usable on
the nop-profit orgavigition’s other work
shall not be sllowable unless the non-profit
organization submits evidence that it wonld
not vetain' suol items at oost without sus-
taining a Joss, In deciding whethsy such
items ara reasonably neable on obher work of
the non-profit organization, the awarding
agénoy should oonsider the non-profit orga-
nization's plans and orders for owrrent and
sohedunled aofivity, Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded as evidenoe
that suoh items are rensonably usable on the
non-proﬂt organization’s other work, Any
agoeptanoce of common items as allooable to
the terminated portion of the Federa) award
shall be limited to the extent that the quan-
tities of suoh items on hand, in transit, and
on brder arve in exopss of the reasonable
quentitative reguivements of other work.

b. If in & parbiculer ocase, despite all rea~
sonable efforts by the non-proflt organiza-

- tion, oertsin oosts cannot be disovntinued

immediately after the offective date of ter-
mination, snch oosts ars generally allowable
within the Mmitations set forth in this ap-
pendix, exoépt that any such costs ocon-
tinuing after termination due to the neg-
ligent or willful faflure of the non-profit or-
ganization to disoontinue such oosts shall be
unallowable,

o. Liogs of useful value of speoial tooling,
machinery, and 1s generally allowabls if: :

(1) Suoch spsoisl tooling, special machinery,
o) equipment is not reasonably oapable of
use in the other work of the non-profit orge-
nization,

(3) 'The intorast of the I‘edara.l Government
is proteoted by transfer of title or by other
means fleemed appropriate by the awarding
agency, and

(3) The logs of useful value for any one tey-
minated Federal award is limited to that

. portion of the aoguisition cost which bears

the same ratie to the totial soquisition cost
as the terminated portion of the Iedsral
award bears to the entire terminated Federal’
award and other Fedexal mwards for which
the sppofal booling, specinl machinery, or
eguipment was aoguired.

&, Rental costs under unexpired 1ea,sea e
generally allowshle where olearly shown to
have Dbeen reasonably necessary for the per-
formanoe of the terminatsd Fedeval award
less the resi@ual value of such lesses, if:

(1> The amount of such rental claimed does
not exceedl the reasonable use value of ‘the
property leased for the period of the Federal
award and suoh further period as may be rea-
sonable, ond .

(2) The noen-profit organization mekes all
reasonable efforts to terminats, assign, get-
tls, or otherwise yeduos bthe cost of such
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lonse, Thers also may bo inoluded the cost of
Mterations of such lensed property, provided
suoh niterations were nspessary for the per-
formanos of the Federal award, snd of rea-
sonable restoration reguired by the provi-
sions of tha lease.

e, Bettlement exponses inoluding the fol-
lowing are generally allowahle:

(1) Accounting, legnl, olerjoal,
oosts rensonably neosssaty for;

(a) The preparation and preaenmﬂon to
the ewarding agenoy of setblement claims
and supporting date with respeob to the tor-
minated porbion of the FPederal award, unless
the terminabion-is for default (ses §315.61 of
2 OFR part 216 (OMB Oiroular A-110)); and

(b) The termination and settlement of sub-
awards,

(2) Roasonable costs for the shorags, trans-
porbation, protection, and disposition of
property provided by the Federal Govern-
ment or acguired or produced for the Federal
award, exoeph when grantees or contractors
are reimbursed for disposals &b o predeter-
mined amount in anpordancs with §215.32

end similer

through 216,37 of 2 OFR part 216 (OMB Cir- .

onlar A-110),

{3) Indirsob oosts related to salaries and
wagos inourred as pettlement expenses in
sabparagraphs 48,8.(1) and (2) of this appen-
dix, Normally, such indireot oosts shall be
Hmited to fringe benefits, ooonpanoy opst,
and immediate supervision,

{. Olaims under sub awards, inocluding the

allocable portion of olaims which are com- -

mon o the Federal award, and to other work
of thé non-profit organisstion ave genemlly
allowable,

An appropriate share of the non-profit o~
ganization’s indireo expense may be allo-
eatad to the amount of settlements with sub-
contraotors and/or subgrantees, provided
that the amount sllocated is otherwles oon-
sistent with the basic guidslnes conteined
in Appendix A, The indireot expense so allo-
onted shall exclude the same and similar
oosts claimed direotly or indireobly as sotile-
ment expenses,

49, Training gosts, a. Uosts of preparation
and meintensnos of a progra of instruotion
inoluding but not limited to on-the-job,
olassroom, and apprenticeship training, de-
signed to inorease the vooational effeotive-
ness of employees, including training mats-
rials, textbooks, salaries or wages of trainees
(excluding overtime oompensation which
might arise therefrom), and (1) salaries of the
diractor of training and staff when the train-
ing program is conducted by the organiza-
tfon; or (11) tuition and fees when the train-
Ing is in en institution not operated by the
organization, are sllowable.

b. Oosts of part-time eduoation, et an un-
dergraduate Or post-gradnate oollege level,
inoluding thet provided at the oxganization’s
own faoilibies, ars ailowable only when the
courase of degree pursued is relative to the

P 230, App. B

fleld {n whioh the employee 18 now working
or mey rensonably he expeotsd to work, and
ave limited-to;

(1) Training materials,

(2) Textbooks,

l(ﬂ) Fapg oha.rn'es by the educational institu-
tion,

(4) Tastion oharged by the ednoational in-
stitution or, in leuw of tuition, instructors’
selaries and the related share of indireot
copts of the edunontional institution to the
extent that the bum thereof i8 not in excess
of the suition whioh would have been pald to

- the parbtioipating eduontional institution,

{6) Balaries and related oosts of instruotors
who ars employees of the oxganization,

(6) Btrajght~time oompensation of each
employes for time spent attending olasses
during working hours not in exocess of 166
hours per year and only to the extent that
oiroumstances do not permit the operation of
olesses or attendance at olasses after regular
working hours; otherwise, shoh ocompensa-
tion is unallowabls,

o. Costs of tuition, fees, training materials,
and tsxthooks (but not subsistence, salary,
or any other emoluments) in cox‘mecbion
with full-time eduoetion, inoluding that pro-
vided at the organization's own faoillties, ab
a post-graduate (bub not undergraduate) col-
lege level, ars sllowable only when the
ocourse or degree pursued is related to the
field In whioh the employee is now working
or mey ressonably be expsoted to work, and
only where the oosts reosive the prior ap-
proval of the awarding agenoy, Suoch vosts
are limited to the costs abbtributable to a
total period not to exosed ons sohool yeay for
each employee go trained. In unusual onses
the period may be extended.

., Ooste of atitendanos of up to 16 weeks per
employee por year at spsoialiged programs
spsolfically designed to enhance the effec-
tiveness of exeoutives or managers or to pre-
pare employees for such positions are allow-
able. Such ocoste include eprollment fees,
training materials, toxthooks and related
charges, employees’ salaries, subsistence,
and travel, Costs allowable under this para-
graph do not inolude those for courses that
are part of a degrse-orfented ourrioulum,
whioch are allowable only to the extent set
forth in subparagraphe b and o. '

e, Maintenanoce expense, &nd normal deprs-
oiation or feir rentsl, on facilities owned or
leased by the organization for training pur-
poases are allowable to'the extent set forth in
‘paragraphg 11, 27, and & of this appendix,

{. Contributions or douabions to edu-
oational or training institutions, including
the donation of facllities or other properties,
aﬁ;i soholarships or fellowships, are unallow-
able.

g, Training and eduontion costs in excess
of those otherwise allowable under subhpatra-
graphs 49,b and o of this appendix rhay bs al-
lowed with prior approvgl of the awerding

m
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ageney. To be considered for approval, the
organization must demonstrate that such .
copts are consistently inourred pursuant to
an estrRblished training and eduostion pro-
glam, and that the oourse or degres pursusd
is velative to the fleld in which the employee
i now working or may reasonably be ex-
peoted to work,

50, Tremsportation ocosbs, Transptrbtation
oosts include freight, express, oartage, and
postage oharges redating either to goods pur-
chased, in prooess, or dellvered, Thesa dosts
ave allowable, When suoh oosts can readily
be identified with the items involved, they
may be direotly oharged as transportation
oosts or added to the cosb of suoh 1tems (see
paragraph 20 of thlg appendix), Where identi-
fioation with the materials received oannot
ren.dily be mads, transportation costs may be
oharged to the appropriats indirect cost ao-
oonabs i the organization follows & ocon-
sistent, eguitable procedure in this respect,

51, Travel oosts.

8, Glenewal, 'Travel oosts are the exponses
for transportation, lofging, subsistencs, and -
related 1tems fnourred by employses who are
in travel statns on official business of the
non-profit organization, Such costs may be
charged on an aobual ocost besis, on B per
Aiem or mileage basis in Jieu of actual oosts
jnourred, or on a cpmbination of the two,
provided the method used is applied to an en-
tire trip and not to seleoted deys of the trip,
and resnits in oharges vongistent with those
normally allowed in like ofromumstances in
the, non-profit organization's non-federally-
sponsored aotivities,

1, Liodging end subsistence, Oosts inourred
by employess and officers for travel, inolud-
ing costs of Jodging, othey subsistence, and
inoidental exponsss, shall be considered raa-

* sonable and sllowable only to the exbent
such aosts do not expsedl charges normelly
allowen by the non-profit organization’in its
vegular operations as the yesult of the non-
profit organization's wyitten travel polioy,
In the sbssnos of an aoceptnble, written non-
profit organization policy regarding travel
oosts, the rates and smonuts established
under subchapter I of Ohapter 57, Title 6,
United Btates Gode (‘*Trave) and Subsistenos
Ixpenses; Mileage Allowanoss'), or by the
Administrator of Genera) Bervioss, oy by the
President (or his or her’ designes) pursuant
to any provisions of such snbohapter shall
apply to travel under It‘eaaml awards (48 OPR
81.206-46(2)).

-0, Oommeroir] aly travel, (1) Airfare ocosts
m excess of the oustomary standard commey-
ofal alrfave (conch or eqguivalent), Tederal
Government conbraoct hirfare (where atithor-
ized snd avallable), or the lowest commeroia)
disconnt airfare are unallowable except when
suoli acoommodations would: require ofvoui-
tous routing; require travel during wnrsason-
able howrs; excessively prolong trave); resiult
in additional oosts that' would offsst the

2 CFR Ch. ll (1-1-09 Edition)

transportation savings; o1 offer accommoda-
tions not reasonalily adsquate for the tray-
sler’s medion] needs, The non-profit organi--
zabion muat justify and Qoonment these oon-
ditions on 8 onse-by-case basis in order for
the use of first-olass airfare to be allowable
In suoh oases,

(2) Unless a patietn of avoidance is de-
teoted, . the Federnl Government will gen-
erally not question & mon-profit organiza-
tion’s determinations that oustomary stand-
ard airfare or other dizcount airfare is nn-
avedlable for speolfio trips if the non-profit
orgenization oan demonstrate either of the
following: that such airfare was not avail-
able in the speoifio oase; or that it is the
non-profit organization's overall practice to
make routine use of such airfars,

4. Air travel by other than oominerciel
oprrier, Costs of travel by non-profit orgeni-
zation-owned, -leassd, or -charteraed airoraft
include the oost of lease, charter, opsration
(inoluding personnel costs), maintenance, de-
preciation, insurance, end, other ralated
oosts, The portion of such copts that exceeds
the cost of allowable sommersisl air travel,

a5 provided for in subparagraph) o., is wnal-

lowable.

s, Foreign travel, Direot charges for for-
eign travel oosts are allowable only when the
travel has recelved prior approval of the
awarding agenoy, Baoh separate foreign trip
must reoeive such spproval, For purposes of
this provision, “foreign travel" includes eny
travel oubside Oauada, Mexioo, the United
States, and any Unibted States territories and
possessions, However, the term ‘‘foreign:
travel" for a non-profit organization looated

in o forelgn country mesns travel outside

that country,

62, Trustees, Travel and subsistenos costs
of trustees (or direotors) ave allowabls, The
costs are subject to restviotions regarding
lodging, subsistence and aix tvavel costs pro-
vided in payagraph 51 of this appendix.

APPENDIX C 70 PART 280—NON-PROFIT
ORGANIZATIONS NOT SUBJEOT TO
THIS PART

Advancs Technology Institute (ATI),
Oharleston, Bouth Caroline
2, Aerospace Oorporabion, I Sagundo Oa,li-
Tornia
8, Amerioan Institutes of Research (AIR),
Washington DU
4, Argonne Nationa.l Lisboratory; Chioago, I1-
Hnois

1,

6, Atomio Oasualty Commigeion, Wash-
ington, DO
[ Battelle Mermorin) Instituts,

Headquertered in Uolumbus, Ohio

7. Brookhaven Nabtions! Laboratory, Upton,
New York

B, Oharles Stark Draper Lnbomtoxy, Inoor-
porated, Osmbridge, Massachusetts
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9, l;J‘NiA Uorporation (ONAUD), Alexandria, Vir-
nie

10, Dnvironmental Institute of Miohigan,
Ann Arbor, Miohigan

11, Georgla Institute of Technology/Georgla
Taoh Applisd Resesroh Oorporation/Geoy-
gla 'Tach Research Institute, Atlanta,
Georgin

12, Hanford Dnvironmentsl Health IMounde-
tion, Riohland, Washington

18, XIT Resesroh Institute, Chioago, Ilinols

14, Institute of Gas Teohnology, Ohiorgo, Ii-
linols .

16, Institute for Defense Analysis, Alexan-
drls, Virgloie

16, LMI, MoLean, Virginia

17, Mitre Corporation, Badford, Meesaohu-

gotts
10, Mitretek Systems, Ino., Falls Church, -

Virginie

19. Nationa} Radiologioal Astronomy Obpary-
atory, Graen Bank, Wast Virginia

20, National Renewabls Hnergy Lahoratory,
Golden, Cploredo

31, Oak Ridge Assoofated Usniversities, Oak
Ridge, Tennessee

pl, 230, App. C

22, Rand Oorporation, Ssnts Monloa, Oali-
fornia, ,

23, Resesyoh Triangle Institute, Reseavoh
Trinngle Park, North Oaroling

24, Riverside Rosearch Institute, New Yorlk,
Now York ‘

26, South Oarolina Ressaron Authority
(SORA), Cherleston, Bouth Oarolina

26, Southern Research Instituts, Bir-
mingham, Alabame

27. Bouthwest Research Instituss, San Anto-
nio, Texas .

48. BRI International, Menlo Parl, Oalifornia

2D, Syraouge Researoh Corporation, Byra-
cuge, New York

80, Universitios Ressarch Aseociation, Inoox-
porated (National Acoeleration Lab), Ar-
gonne, 11linois

81, Urban Institute, Washington DO

82, Non-profit insnranoce companies, suoch as
Blue Orops and Blue Bhield Organiuations

83, Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231~299 [RESERVED]
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' ' c;rdular No. A-133"
Revised to’ ghow changeg published in the Federal Registers
.of June 27, 2003 and June 26, 2007
Audits of States, Local Governmenits, and Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT; audits of States, Local Governments, and Non-Profit Organlzations

1. Purpose, This circular is issued pursuant to the Single aAudit Act of
1984, P.L. 98B-502, and the Single Audit Act Amendments of 1996, P.L. 104-156.
It sets forth standards for obtaining consigtenoy and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending FPederal awards.

2.  authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seqg. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3. . Rescission . ard gupersegsion. This Circular rescinds Circular A~128,

'“Aud1ts of State and Local Governments," issued April 12, 1985, and supersedes
the prior Circular A-133, "Audlts of Instltutions of Higher Education and
Other Non~Profit Institutiong," issued April 22, 1996, TFor effective dates,

see paragraph 10.

4, Policy., Except ds provided herein, the standards set forth in this
Cirecular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or spec;flc requirements that differ from the
standards provided hereln, the provmslons of the subsequent statute shall

govern,

‘Federal agencies shall apply the provisions of the sections of 'this
Ciroular to non-Federal entities, whether they are reciplents expending
Federal awards received directly from Pederal -awarding agencies, or are
SHbIEClplents expending Federal awards received from a pass-through entity (a

recaplent or another subrecipient).

This Cirécular does not apply ‘to non-U;8, based entitlés expending
Federal awards received either directly as a recipient or indirectly as a

‘subrecipient.

5. Defigitiéng. The definitions of key texms used in this Circular are
. contained in § ,105 in the Attachment to this Circular. ,

6. Required Action. The specific reguirements and responsibilities of
Federal agencies and non-Federal entitles are pet forth in the Attachment to

this Circular. Federal agencles

making awards to non~Federal ent;ties, elther directly or indirectly, shall
adopt the language in the Circular in COdlfled regulations as provided in
Section 10 (below), unless different provisions are required by Federal
gtatute or are approved by the Office of Management and Budget (OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementatlon of this Circular, and will provide 1nterpretat10ns of policy

requirements and assistance to ensure uniform, effective and efficient
implementation.
8, Information Contact. Purther information concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Offlce of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.

1
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9, Bexlgﬂ Date.- Thls Circular will haVe B polacy rev1ew three years from
the date of issuance, )

© 10, ggfeatiye Dates. The étandards set forth in §___.400 of the Attachment
to this Cireular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to.audits of fiscal years beginning after June

30, 1996, except as otherwise specified in § ___.400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §___.305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The requlrements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for sudits of fiscal vears

begimming on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal yvears ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T, Smythe
Acting Director

The revisions published in the Federal Register June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Director
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. PARTL_ --AUDITS OF STATES, LOCAL ‘GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS,

Subpart A--General
sec,

—-..100 Purpose.

__.105 Definitions.

Subpart B--Audits )

__.200 audit requirements. :
T __.208 Basis for determining Federal awards expended.

__.210 Subrecipient and vendor determinations.

_.215 Relation to other audit requirements.

220 - Frequency of audits.

225 Sanctions.

_.230D Andit costs.

1235 Program-gpecific audits.

Subpart C-~Auditees

—_.300 Auditee responsibilities.

__.305 Auditor selection.

—_.310 Financial statements.

__.315 hudit findings follow-up,

__.320 Report submisgsion.

Subpart D--Federal Agencieg and Pass-Through Entities
T_.400 Respongiblilities,

. AD5 Management decision,

Subpart E--Auditors '

~.+500  Scope of audit,

__.508 © Audit reporting,

510 * audit findings,

__.518 audit working papers.

_..520 Major program determination.

.__.528 Criteria for Federal program risk.

__.530 Criteria for a low-risk auditee.

Appendix A to Part .__ -~ Data Collection Form (Form SF-SAC),

Appendix B to Part __ - Circular A-133 Compliance Supplement,
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‘Subpart A--General
S___JlOD Purposé.

This part sets forth standards for obtaining cons;stency and uniformity
among Federal agencies for the audit of non-Federal entities expending Pederal -

awarads .
B._ _.105 Definitions.

Auditee means any non-Federal entity that expends Federal awards whlch
must be audited under this part.

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standaxds
(6AGAS), The term auditor does not include interxnal auditors of non—proflt

oxganlzations.

Audit finding means deficiencies which the auditor is required by
§___.510(a) to report in the schedule of findings and questioned costs,

CFDA number means the number assigned to a Federal program in the

Catalog of Federal Domestic Assistance (CFDA),

Cluster of programs means a grouping of closely related programs that
ghare common compliance regquirements, The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compllance supplement or as des;gnated by a State for
Federal awards the State provides to its subrecipients that meet the :
definition of a cluster of programs. When de81gnat1ng an "other cluster," a
State shall identify the Federal awards included in the clugster and advmse the
subrecipients of compliance requirements applicable to the cluster, consistent
with §__ .400(d) (1) and §___.400(d)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as.
Gesoribed in §___.520, and, with the exception of R&D as described in
5___.200(c), whether a program~spec1flc audit may be elected,

Coqnlzant agency for audit means the Federal agency de51gnated to carry
out the responsibilitles described in §__ .400({a). ,

Compliance supplement refers to the Clrcular A~133 camgliance
§gpglemen , included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

20402-9325,
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deficiencien;
(2) Produces recommended improvements; or

{3} Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning a8 the term a gegcy in Sectlon 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities, It does

4
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not . in¢lude procurement contracts, under grants or contracts, used to buy

goods or services from vendors. Any audits of such vendors shall be covered .
by the terms and conditions of the contract, Contractg to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

requlrements of thae part,
Federal aﬂagdlng agency means the Federal agency that prov1des an award

}dlrectly to the reclplent

Federal financial assiétance means aesisfance that noﬁ—Federal entities

receive or administer in the form of grants, loans, loan guarantees, property
{including donated surplus property), cooperative agreements, interest
subsidies, ilneurance, fobd commodities, direct appropriations, and othexr
agsistance, but does not include amounts received as reiwbursement for
gervices rendered to individuals as described in §__ _.205(h) and §____.205(d).

Federal prpgram means:
(l) All Pederal awards to a non-Federal entlty assigned a single
number in the CFDA.

(2) When no CFDA number is a551gned, all Federal awards' from the same
agency made for the same purpose should be comblned and considered one

program,

(3) Notwithptanding paragraphs (1) and (2) of this definition, a
cluster of programs, The types of clusters of programs are:

(i) Research and -development (R&D)
(i1) student financial aid (SFA); and

' (111) "Other clusters," as described in the definition of cluster
of programs in this section,
GAGAS means generally accepted government auditing standards issued by
the COmptroller General of the Unlted States which are applicable to
financial audits,

Generally accepted accounting principles has the meaning speclfled in

generally accepted auditing standards issued by the American Inptitute of

- Certified Public aAccountants (AICPA)}.

Indian tribe means any Indian txibe, ‘band, natlon, or other organized
group or communlty, ineluding any Alaskan Native village or regional or
village coxrporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible fox
the special programs and services provided by the United States to Indians

because of their status as Indlans.

Internal control means a process, effected by an entity's management and
other persormel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1} Bffectiveness and efficieﬁcy of operations;-

(2) Reiiability of financial reporting; and

(3) Compliance with applicabie laws and regulations.

Internal control pertaining to the compliapnce requirements for Federal

programs (Internal control over Federal programs) means a process--effected by

5

ATTACHMENT ... F..
PAGE ...5.... OF . 3%, PAGES




an entity's management and other psfsonnél—-deézgnéd to provide reasonable
agsurance regardlng the achlevement of the follow1ng objectives for Federal
programs.

(1) Transactions are propérly Yecorded and accounted for to:

(1) Permit the preparation of reliable financial statements and
Federal reports; ’

(11) Maintain accountability over assets; and

(iiil) Demonstrate compliance with laws, regulations, and other
compliance re¢uirements; .

(2) Transactions are executed in compliance with:

(i) Laws, regulations, and the provisions of contracts or grant

agreements that could have a direct and material effect on a Federal program;
and

(i4) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other asgets are safeguarded against loss
from unavthorized use or disposition.

Loan means a Federal loan or loan guarantee recei&ed or administered by
a non-Federal entity,

oc overnment means any unit of local government within a dtate,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government.

Maijor proaram means a Federal program determined by the auditor to be a
major program in accordance with § .820 or a program identified as a major
program by a Federal agency or pass-through entity in accordance wlth
[ 215(a) . .

Management decision means the evaluation by the Federal awarding agency

or pass-through entity of the audit findings and corrective action plan and
the issuance of a written deoision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organization.

Non-profit organization means:

(1) any corporation, trust, assocxation, cooperative, or other
_organization that: '

(i) Is operated prlmarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(11) I8 not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve; or expand its
operatione; and

(2) The term gon-groggt orgapnization includes non-profit institutions

of higher education and hospitals..

6
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. OMB means the Executive Office of the Presadent Office of Management
and Budget .

Overgicght agenc or audit means the Federal awardlng agency that
provides the predominant amount of direct fundlng to a recipient not assigned
a cognizant agéncy for audit. When there is no direect funding, the Federal
agency with thé predominant indirect fundlng shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described

“in § .400(b) .

Bffective July 28, 2003, the following is added to this definition:

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any
‘reass1gnment both the old and the new oversight agency for audit shall
notify the suditee, and, if known, the auditor of the reassignment.”

' Pass-through entity means a non-Federal entity that prov1des a Federal
award to a subrecipient to carty out a Federal program.

Program-specific audit meana an audit of one Federal program as provided
for in § .200{a) and § .235,

Questioned cost means a cost that is questioned by the auditor because
of an audit finding: A .

(1) Which resulted from a violation or possible violatlon of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governlng the use of Federal funds, 1nclud1ng
funds used to match Federal funds;~™

(2) - Where the costs, at the tlme of the audit, are not supported by
adequate documentation; or .

(3) Whexe the costs incurred appgar vrireasonable and do not reflect
the actions a prudent person would take in the circumstances,

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Pederal

program,

Research and dgxelogment (R&D) means all reseaxch activities,_both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in

research techniques where such activities utilize the same facilities as other .

research and development activitlies and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of

useful materials, devices, systems, or methods, including design and
development of prototypes and. processes.

Single andit means an andit which includes both the entity's financial
statements and the Federal awards &s described in §___ .500.

State means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Marlana Islands, and the Trust Territory of the

7
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Pacific Islands, any instruimentality thereof, any multi-State, regional, ox
interstate entity which has governmental functions, and any Indian -tribe as
defined in this section. .

Student Financial Aid (SFA) ilncludes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 U.S8.C. 1070 et seg.) which is administered by the )
U.5. Department of Bducation, and similar programs provided by other Federal
agencies, It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or

research.

Subrecipient means a non-Federal entity that expends Federal awards
recelved from a pass-through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrec;pient

and a vendor is provided in §  .210.

Types of comg;igngg requirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking and,

reporting.

Vendoxr means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subre01p1ent and a vendor is provided in § _ .210,

Subpart B~-Audits
§ <200 Audit requirements,

(a)  Budit reguired. Non-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conduocted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in § _ ,205,

(b) Single audit. Non-PFederal entities that expend $300,000 .($500,000
for fiscal years ending after December 31, 2003) oxr more in a year in Federal
awards shall have a single audit conducted in accordance with §  .500 except
when they elect to have a program-specmfic ‘audit conducted in accordance with

paragraph (o) of this section.

{c) Program-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with &  .235. A program-specific
audit may not be elected for R&D unless all of f the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program~specific audit.

(8) gxemption when Federal awards expended are less than 8300,000
for fisc ndi a r cember 3 2003).. Non—rederal )
8 .
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entities that expend less than $300,000 ($500,000 for fiscal years endibé

after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in § - ,215(am), but records
must be available for review ox audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GAO).

(e) FPederallv Funded Ressarch and Development Centers (FFRDC).
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this paxt.

'8 ,2058 Basis for determining Federal awards e#pended.

—y

{a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related to the awaxd

occurs, Generally, the activity pertains to evente that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subreciplents; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property: the receipt of surplus property; the

‘ receipt or use of program income; the distribution or consumption of food

commodities; the disbursement of amounts entitling the non-Federal entity to

" an interest subsidy; and, the period when insurance is in force,

(b) Loan and loan guarantees (loans), Since the Federal Government is

+ at risk for loans until the debt is repaid, the following guidelipes shall be -
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (c) and (d) of this section:
(1) Vaiue of new loans made or received during the fiscal year;
plus W :

(2) Balance of loans from previous years for which the Federal

‘Government imposes continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance

received.
(c) Loan and loan guarantees (loans) at institutions of highe
" education. When loans are made to students of an institution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
yeax. The balance of loans for previous years is not included as. Federal
awards expended because the lender accounts for the prior balances,

(d) Prior loan and lggn gquarantees (loans). Loans, the proceeds of

which were réceived and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance requirements other than to repay the loans.

(e) Endowment: funds. he cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended

in each: year in which the funds are still restricted.

(f) E;ge rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part
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' 'of an award to cdrfy out a Federal program shall be included in determining

Federal awards expended and subject to audit undexr this part.

{g) yalging non—ggsn assistance. FPederal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency.

{h) Medicare. Medicare payments to a,non-Federal entaty for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part.

(1) Medicaid, Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(3) ain loans provided by th tional Credit
j on. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contxibutions from insured institutions are not considered Federal
awards expended,

8 .210 Subreaipient and vendor determinations,

{a) Geperal. An auditee may be a reciplent, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Pederal awards. The guidance in
paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) Federal award. Characteristics indicative of a Federal award
received by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistancej

(2) Ras its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decislon making;

(4) Has responsibility for adherence to applicable Federal
program compliance reguirements; and

: {9) Uses the Federal funds to carxy out a program of the
organization as compared to providing goods or services for a program of the
pass-— through entity.

(c) Payment for goods and services. Characteristics indicative of a

payment for goods and services received by a vendor are when the organization‘

{1) Prov1des the goods and services within normal business-
operations;

10
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{2) Provides simiiar goods or services.to many different
purchasers; : ' :

{3) Operates in a competitive environment;

(4) Provides goods or sexvices that are ancillary to the
operation of the Pederal program; and

'(5) Is not subject to compliance reduirements of the Federal
program, ' '

(d) Dee of judgment in making determination. There may be unusual
circumstances oxr exceptions to the llsted characteristics., In making the .
determination of whether a subreclipient or vendor relationship exists, the
substance,of the relationship is more important than the foxm of the

agreement, It is not erpected that all of the charactexistics will be present
and judgment should be used in determining whether an entity is a subrecipient

or vendor.

{e) Por-proflt subrgcipient; since this’ part does not apply to for-

profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe ‘applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for. Federal awards made to for-
profit subrecipilents may include pre-award audits, monitorlng during the

contract; and post-award audlts,

() ggmgllgnceJrgsgogsabllity for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to ensure that.the
procurement, receipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
anditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in ¢ompliance
with laws, regulations, and the provisions of contracts or grant agreements,

§ 215 Relation to other audit requirements.

{a) Audit under this part in lieu of other aundits. An audit made in

accordance with this part shall be in lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additiomnal audits (e.g.,
financial audits, performance aundits, evaluations, inspections, or reviews)
nor awthorize any auditee to constrain Federal agencies fxom carrying out
additional audits, Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

’ {(b) Federal agency to pay for additiopnal audits. A Pederal .agency
" that conducts or contracts for additional audits shall, consistent with other
" applicable laws and regulations, arrange for funding the full cost of such

additional audits.

11
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: (c) Request for a program to be audited as & majar program., A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for:planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§____.520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program., If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the progxram
audited as a major program. A pass- through entity may use the provisions of
this paragraph for a subrecipient.

§ ,220 Fregquency of audits.

Except for the provisions for blennial audits provided in paragraphs (a)
and (b) of this section, audits reguired by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial

period.

(a) A State ox local government that is required by constitution or
statute, in effect on Jamuary 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the bilennial period

under audit.

(b) . Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

§ .225 Sanctions,

[——

No audit costs may be charged to Federal awards when audits regquired by
this part have not been made or have been made but not in accordance with this
part. 1In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such ag:

(a) Withholding a percentage of Federal awards until the audlt is
completed satisfactorily;

(b) Witbholding or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d}) Terminating the Federal award.

§  .230 Audit costs.
(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards.  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles ox regulations.

12
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(b) ~Uhallowable costs. A noh-Federal entity shall not charge the
" following to a Federal award: - '

© {1} The cost of any audit under the Single Audit Act Amendments
© of 1996 (31 V.8.C. 7501 et seg.) not conducted in accordance with this part.

' {2) The cost of auditing & non—Fedexal entity which has Fedexral
awards expended of less than $300,000 ($500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under §___ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awvards for the cost of limited scope
audits to monitor its subrecipients in accordance with § __.400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestatlon standards, that are paid for and arranged by a pass-
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost prlnciples, eligiblility; matching, level of effort, earmarking;

and, reportlng

§ .235 Program—specific audits.

{a} Program-specific audit guide available., 1In many cases, a program-

specific audit guide will be available to providé specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whethexr such a guide is available. When a current program-specific audit
guide is avallable, the auditor shall follow GAGAS and the guide.when

performing a program-specific audit.

{b) 'Program-specific audit guide not available. (1) When a program-

specific audit guide is not available, the auditee apd auditor shall have
basically the same responsmb;llties for the Federal program as they would have
for an audit of a major program in a single aundit,

{2) The audltee shall prepare the financlal statement(s) for the
Federal program that includes, at a minimom, a schedule of expenditures of
Federal awards for the program and notes that describe the significant -
aocounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § .315(b), and a
corrective actlon plan consistent with the reguirements of § s .315(e) .’

(3), The auditor shall:

(i) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

(il) Obtain an understanding of lnternal'control and
perform tests of internal control over the Federal program consistent with the
requirements of S .500(c) for a major program;

(111) Perform procedures to determine whether the auditee

has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have 8 direct and material effect on the Federal program

consistent with the requirements of § .500{d) for a major progrxam; and

13
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
-prepared by the auditee, and report, as a current year audit findlng, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of §__ .500(e).

(4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the mannex
presented in this section, The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

{ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(iiL) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditeé complied with laws,
regulations, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Federal program; and

_ (iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Pederal program in a format consistent with §  .505(d) (1) and findings
and questioned costs consistent with the requirements of §___.505(d)(3).

(c) Report submissio cific .
(1) The audit shall be completed and the reporting required by paragraph
(e) (2) or (o) (3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Pederal agéncy
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection.

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §__ .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass—through entity the reportmng
required by the program-specific audit guide.

(3) When a program—specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b){2) of
. this section, and the auditor's report{s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with

14

T ATTACHMENT woeeFoenene
oace 1A oF .2Z.... PAGES




‘s 320(b), as applicable to a program-specific audit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. Also, when the schedule of
flndings and questioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the &status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the repoxrting package to
the pass-through entity, when a subrecipient 1s not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of §  .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass—through entity to comply with this notification

requirement.

(d)  Other sections of this part ma ly. Program-specific audits
are subject to §__ .100 through § 215(b), } __.220 through §___ .230,
§  .300 through §___.305, s___.als, s . 320(f) through § __ . 320 (3), § __ .400
through §  .405, 8§ .510 through §  .515, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C~-Auditees
8 .300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Pederal programs under which they were received. Federal
program and award identiflcation shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agenoy, and name of the

pass-through entity.

(b) Maintain internal control over Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts ox
grant agreements related to each of its Pederal programs,

(d) Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with'§ ' ,310.

(e) Ensure that the andits required by this paxt are properly
performed and submitted when due. When extensions to the report submission
due date required by §  .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass~through entity providing Federal awards of the extension.

(f).  Follow up and take corrective action on andit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315 (o), respectively.

8 . 305 Auditor selection,
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(a) Budito ocurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published Maxch 11,
1988 and amended April 19, 1995 [insext appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
.avdllable from the Office of Administration, Publications Office, room 2200,
New Executive Office’ Building, Washington, DC 20503)., WwWhenever poss;ble, '
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit sexrvices as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made c¢lear, Factors to be
consldered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, avallability
of staff with professional gqualifications and technical abilities, the results
of external quality control reviews, and price,

(b) estriction o ditor ring indirect cost propogals, An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior yvear exceeded 31
million. This restriction applies to the bage year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan ig used to
recover costs. To minimize any disruption in existing contracts for aundit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998,

{c) Uge of F uditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part.

§___.310 Pinancial statements.

(a) Flpancial statements. The auditee shall prepare financial
statements that reflect its financisl position, results of operations or

changes in net assets, and, where appropriate, cash flowa for the fiscal year
audited. The flnancial statements shall be for the same organlzational unit
and figcal year that is chosen to meet the requirements of this part,
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §___ .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee ghall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information reguested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separate1y¢ At a
minimam, the schedule shall:

A1) List individual PFederal programs by Pederal agency. For
Federal programs included in a cluster of programgs, list individual Federal
programs within a cluster of programs. PFor R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is'a major subdivision in the Department of Health and Human

Services,
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included, ‘ ,

{3) provide total Federal awards expended for each individual
Federal program and .the CFD2 number or other identifying number when the CFDA
information is not available,

(4) Include notes that describe the 51gn1flcant accounting
pollcles used in preparing the schedule, .

{5) To the extent practical, pass—through entities should
identify in the schedule the tptal amount provided to subrecipiente from each

Pederal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferable to
present this information in the schedule,

.35 audit findings follow-up.
© {a) General. - The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior aundit findings, The auditee shall

" alpo prepare a corrective action plan for current year audit findings. The

summary schedule of prior andit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit flndlngs undex
S___.510(c) Since the summary schedule may 1nclude audit findings F£rom
multlple years, it shall include the fiscal year in which the finding

1n1t1ally ocourred.

(b) Summa; schedule of prior sudit ., 'The summary schedule of
prioxr audit findings shall report the status of all audit -findings included in
the prior audit's schedule of findings and guestioned cogts relative to
Federal awards, The summary gchedule shall also include audit £indings
reported in the prior audit's’ summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph {b) (1) of this
section, or no longer valid or not warranting further actioh in accordance

with paragraph (b)(4) of thils section,

(1) wWhen audit findings were fully corrected, the summaxy
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When audit findings were not corrected or were only
partlally corrected, the summary schedule ghall describe the planned
corrective action as well as any partial correcdtive action taken.

(3) When corrective action taken lg smgnlfmcantly d;fferent from
corrective action previously reported in a corrective action plan ox in the
Federal agency's or pass-through entity's management decigion, the summary

schedule shall provide an explanation.

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further actlon ig that all of the following have

occurred

(i)  Two years have passed since the audit report in which
17
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the finding oocurred was submitted to the PFederal clearinghouse;

(ii) The Federal agency or pass—through entity is not
currently following up with the auditee on the audit flndlng, .and

{iii) A management decleion was not issued.

{¢) Corrective action plan., At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the gontact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion date,
If the auditee does not agree with the audit flndings or bellievee correctilve
action is not regquired, then the corrective action plan shall include an
explanatlon and specific reasons. .

§__ .320  Report pubmission.

{a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package -
described in paragraph (o) of this pection ghall be submitted within the
earlier of 30 days after receipt of the auditor‘’s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
yeare begimming on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after recelpt of the auditor’s repoxrt(g), or 13 months
.after the end of the audit perlod ) Unless restricted by law or regulation,
the auditee shall make coples available for public inspection.

{b) Data Collection., {1) The auditee shall gsubmit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financilal officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
acconmpanying the form), and the information included in the foxm, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

ii) The type of report the auditor issued on the financial statements of
the auditee (l.e., unqualified opinion, quallfmed oplnmon, adverse
opinion, or disclaimer of opinion).

(44) Where applicable, a statement that significant deficilencies in intexnal
control were digclosed by the audit of the financial gtatements and
whether any such conditions were materlal weaknesses.

(idid) A gtatement-as to whether the audit disolosed any noncompliance whlch
is material to the financial statements of the auditee.

{iv) Where appllcable, a statement that significant deficlencies in internal
.gontrol over major programs were disclosged by the audit and whether
any such conditions were materlal weaknesses,

(v) The type of report the auditor issued on compliance for major
18
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(vi)

{vii)
(viii)
(ix)

(x)

(xiid)
(xiv)

(xv)

(xvi)

programs (i,e., ungualified oplnlon, qualifled opinion, adverse
opinion, or disclaimer of oplnaon)

,A list of the Federal awarding agencies which will receive a copy of

the reportlng package pursuant to § .320(d) (2) of OMB Circular
A-133

A ves or no statement ag to whether the auditee gualified as a low-
risk auditee under 5___.530 of OMB Circular A-133.

The dollar threshold used to distinguish between Type A and Type B
programs as defined in 5. _.520(b) of OMB Circular A-133,

The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, ag applicable.

The name of each Federal program and identification of each major
program., Individual programg within a cluster of programs should be
listed in the same level of detall as they are 1listed in the schedule

of expenditures of Federal awards,

The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program,

For each Federal program, a yes or no statement as to whether there
are audit findings in each of ‘the following types of compliance
requ;;ements and the total amount of any guestioned costs:

{A) Aotivities allowed or unallowed.

{B) " Allowable costs/cost principles.

(c) . Cash management,

{D) Davis-Bacon Act.

(B} - Eligibility.

(F) . Equipment and real property management,

(6) Matching, level - of. effort, earmarking.

(H) Period of avallability of Federal funds.

{1} Procurement and suspension and debarment

(T) Program income, :
(X) Real property acquigition and relocation assistance,
(L) Reporting. .
{M) Bubreciplient monitoring.

(N) Special testes and provisions.

Auditee Name, Employer Identiflcation Number(s), Name and Title of
Cextifying Official, Telephone Number, Signature, and Date.

Auditor Name, Name and Title of Contact Person, Auditor Address,
auditor Telephone Number, Signature,,and Date.

Whezher the auditee has either a cognizant or overszght agency for
audit

The name of the cognizant or oversight agency for audit detexrmined in
accordance with.§5___ .400(a) and § ___+400(b), respectively..

(3) Using the information included in the reporting package

described in paragraph {c) of this section, the auditor shall complete the
appllcable sectione of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
séurce of the information included in the form, the auditor'’s respons;balzty
for the information, that the foxm is not a substitute for the reporting
package described in. paragraph (e) of this pection, and that the content of
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the foxm 15 limited to the data elements preecrlbed by OMB.

{e) . Reporting pa ggg The reportlng package shall 1nclude the:
(1) Financ;al statements and schedule of expenditures of
Federal awards discussed in §__ ,310(a) and §___.310(b), respectively:
(2) Sunmary schedule of prior audit findings discussed in
§___.315(b);
(3) Auditor's report({s) discussed in §___ .505; and
(4) Corrective action plan discussed in §_ __.315(0).

(d) Submission to clearinghouge, All auditees shall submit to the Federal

clearinghousge designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this section.

(e) dditional submissio subrecipient (1) In addition to the
requirements discussed in paragraph (d) of this sectlon, auditees that are
also subrecmplents shall submit to each pass-through entlty'one copy of the
reporting package described in paragraph (o) of. this section for each pass-
‘through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Pederal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of ang audit findings relatlng to Federal awards that the pass-through entlty
provided,

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not regquired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subxecipient shall provide written notlflcatlon to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prioxr audit findings did not report on the status of any
audit findings relating to the Pederal award(s) that the pags- through entity
prov;ded. A subrec1p1ent may submit a copy of the reportlng package described
in paragraph (o) of this mection to a pass-through entity to comply with this
notification requirement.

(£) Requestg for report copies. In response to_requests'by a Fe@eral

agency or pass-through entity, auditees shall submit the appropriate copiles of
the reporting package described in paragraph (¢) of this section and, if
requested, & copy of any management letters issued by the auditor,

(g) Report retention re S 8. BAuditees shall keep one copy of
the data collection form described in paragraph {(b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three years from the date of submission to the Pederal clearinghouse
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designated by OMB, Pass-through entities shall keep subrecipients’
submissions on file for three years from date of receipt,

{h) Clearinghouse responsibilities, The Federal clearlnghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d) (2) of this section and §__  .235(e) (3) to
applicable Federal awardlng agencies, maintain a data base of completsd
audits, provide appropriate information to Federal agencles, and follow up
with known auditees which have not submitted the reguired data collection

forms and repoxrting packages. -

(i) Clearinghouse gddresg The address of the Federal glearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jefferxsonville, IN 47132,

(4) Electronic filing. Nothing in this part shall preclude electronlc
submissions to the Federal clearinghouse in such manmer as may be approved by

OMB, With OMB approval, the Federal clearlnghouse may pilot test methods of
electronmc subm1551ons. . .

Subpart D--Federal Agencies and Pass—Through Entities
E___ .400 Responsmbil:ties.

{a) Cognlzant agency for audit responsmbllitles. Recipients expending

more than $25 million (5§50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have & cognizant agency for audit. The
de31gnated cognlzant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years endlng on or before December 31, 2003:
To provide for contimuity of cognizance, the determination of the predomlnant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods endlng in 1997 through
2000 will be determined based ‘on Pederal awards éexpended in 1995, (However,
for States and local govermments. that expend more than $25 mllllon a year in
Tederal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending 1n
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods endlng in 2006 through 2010 will be determined based on
Federal awards expended in 2004 (Howevex, foxr 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Pederal awards expended in the recipient's fiscal yvear ending in 2000).

Notwithstanding the mannex in which audit cognizance is determlned, a TFederal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awardlng agency which provides substantial direct funding and
agrees to be the cognizant agency for andit., wWithin 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the audltor of the reassigoment. The cognizant

agency for audit shall:

{1) Provide technical audit advice and limison to auditees and
auditors, i ,
(2) Consider auditee reqguests for extensions, to the report
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" submission due date required by §___.320(a). The cognizant agency for audit

may grant extensions for good cause,

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officiale of any direct reporting by the
auditee or its auditor of ilrregularities or illegal acts, as required by GAGAS
or laws and regulations,

[y

{5) Advige the auditor and, where appropriate, the auditee of
any deficiencies found in the auditg when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall woxk
with the auditor to take corrective actiom., If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencles and pass-through entities of the
facts and make recommendations for follow-up action, Major inadequacies ox
repetitive. substandard performance by auditors shall be referred to
appropriate State llcensing agencies and professional bodlies for disciplinary

- actien.

{6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

{7} Coordinate a management decision for audit findings thatl
affect the Federal programs of more than one agency.

{8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For bilennial audits permitted under § .220, consider
auditee reguests to gualify as a low-risk auditee under § .530(a).

{b) rsight agency for audit onsibilit . An auditee which

-does not have a designated cognizant agency for audit will be under the

general oversight of the Federal agency determined in accordance with
§,___.105. The oversight agency for audit:

{1} Shall provide technical advice to auditees and auditors as
requestgd. :

(2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit,

{c) Federal awarding agency respongibilitiesg. The Federal awarding

agency shall perform the following for the Federal awards it makes:

{1) Identify Pederal awarde made by informing each recmplent
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D., When some of thie information ils not available, the Federal
agengy shall provide information necessary to clearly describe the Federal
awaxrd,

(2) Advise recipients of requirements imposed on them by
Federal laweg, regulations, and the provislons of contracts ox grant
agreements,

(3) Ensure that audits are completed and reports are received
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in a timely manner and in acoordance w;lth the requirementé of this part.

(4) Provide technlcal advice and counsel to suditees and
audltors as requested.
(5) Issue a management decision on audit findings within six

months after receipt of the audit report and emsure that the recipient takes
appropriate and timely corrective action,

(6) Assign a person responsible for provmding annual updates
of the compliance supplement to OMB,

{d) Pags-through entity responsibilities., A pass- through entity shall
perform the following for the Federal awards it makeg:

(L) Identify Federal awards made by informing each
subrecipient of CFDA title -and numbexr, award name and number, award yvear, if
the award is R&D, and name of Federal agency, When some of this information
is not available, the pass-through entity shall provide the best information

available to describe the Pederal award.

(2) Advise subrecipients of reguirements imposed on them by
Federal laws, xvegulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity,

{3) Monitor the actiV1t1es of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the prov;sions of contracts or grant agreements and

that performance goals are achieved.

(4)  Ensure that pubrecipients expending $300,000 (£500,000 for
fiscal years ending after December 31, 2003) or more in Federal -awards duxing
the subrecipient's fiscal yvear have met the audit requirements of this part

for that fiscal vyear.

(5)  Issue a management declsion on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrec;xp;ent takes appropriate and timely corrective action.

' (6) Consider whether subrecipient audits necessltate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

B___.405 Management deczsion.

(a) General. The management deC:LSJ.OD. shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the

expected auditee action to repay aisallowed costs, make financial adjustments,
or take other action., If the auditee has not completed corrective action, a -
tunetable for follow-up should be given.. Prior to issuing the management

‘ decision, the Federal agency oxr pass-through entity may request

additional information oxr documentation from the auditee, including a request
for auditoxr aspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.
{b) Fedexal agency. As-p:!:ovided in § .400(a)(7), the cognizant

agency for audit shall be responsible for céordinating a management declsion
for audit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(0)(5), a Federal awarding agency is responsible . for
issuing a management decision for findings that relate to Federal awards it
makes to recipients. ' Alternate arrangements may be made on a case-by-case

basis by agreement among the Federal agencies concerned, ’

(¢) Pass-through entity. As provided in §.__.400(d)(E), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate t6 Federal awards it makes to subrecipients.

(d) Time requirements. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report, Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as possible,

(e) Reference pumbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with § - .510(c).

Bubpaxt E~—Au&it6ra
§___.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS,
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompase the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year, .

(b) Financial statements., The auditor shall detexrmine whether the
financial statements of the audltee are presented fairly in all material |
respects in conformity with generally accepted accounting principles. The

.auditor shall also determine whether the schedule of expenditures of Federal

awards 1s presented faixly in all material respects in relation to the
auditee's financial statements taken as a whole,

(c) ° Internal coptrol, (1) In addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of intewxnal
control over Federal programs sufficient to plan the audit to support a low

assessed level of control risk for major programs. : .

(2) Except as provided in paragraph (o)(3) of this section,
the auditor shall:

, (1) Plan the testing of internal control over major
programs to support a low assessed level of control rigk for the assertions.
relevant to the compliance reguirements forx each major program; and

{ii) Perform testing of internal control as plénned in
paragraph (o) (2){l) of this‘section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with 5. .B510, assess the related control risk at the maximum, and considexr
whether additional compliance tests are required because of ineffective

24

ATTACHMENT cvos e
paGE. A OF .2%... pAGES




internal control.

(d) Comp_liance. (1) 1In addlt:ton to the reguirements of GAGAS, the
aud:tto.r shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts oxr grant agreements that may have '
a direct and material effect on each of its major programs.

{2} The pr;mc:.pal compllance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are mcl\uded in the compliance supplement.

(3) For the compliance reguirements related to Federal
programs contained in the compliance spupplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and mod1fy the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement the auditor should use the
types of compliance requirements contained in the compllance supplement as
guidance for identifying the types of compliance reguirements to test, and
detemlne the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the lawe and regulations
;eferred to in such contracts and grant agreements.

’ (4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance,

(e) Audit follOW~up. The auditor shall follow-up on prioxr audit
findings, perform procedurés to aspess the reasonableness of the summary
schedule of prior gudit findings prepared by the auditee in accordance with

___.315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior auvdit finding. The auditor shall
perform audit follow-up procedures regardlegs of whether a prior audit finding

relates to a major program in the current year.

(£) Data Collection Form. As required in §_. .320(b)(3), the auditor
shall complete and sign gpecified sections of the data collection foxm. :

5_.__.505 Audit reporting. Y

The auditor's report(s) may be in the form of elther combined or
separate reports and may be organized differently from the manner presented in
this sectlon. The auditoxr's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (ox disclalmer of opinion) as to whethex the financial
statements are presented falrly in all material respects in conformity with
generally accepted accounting principles and an épinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is

. presented fairly in all material respects in relation to the flnanc1al

statements taken as a whole,
{b) A report on internal conprol related to the finanbial statements °
and major programs. This report shall describe the scope of testing of

internal control and the results of the tests, and, where applicable, refer to
the separate schedule of f:md:mgs and questioned costs described in paragraph

(d) of this section.

{¢) A report on compliance with laws, regulationg, and the provisions
of cohtracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of oplnlon) as to whether the auditee .complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questioned costs
described in paragraph (d) of this section,

(a) A schedule of findings and questloned coste which shall 1nclude
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
financial statements of the auditee (i.e., uncqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

: (14) Where applicable, a statement that significant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee,

(iv) Where applicable, a statement that significant
deflciencies in internal control ovex major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the ‘auditor issued on compliance
for major programs (i.e., unquallfied opinion, qualified opinion, adverse
opinjon, or disclaimer of opinion);

{vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to repoxrt under E§__.Bl0(a);

(vii) .An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programg, as described in B .520(b): and

(ix) A statement as to whether the auditee gualified as
a low-risk auditee under 5__ .530,

{2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

(3)  Findings and questioned costs for Federal awards which
shall include audit findings as defined in B _ .B10(a).

(1) audit findings (e.g., intermal control findings,
compliance findings, questioned costs, or fraud) which relate to the same
iesue ghould be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(1) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (d4) (3)
of this section, respectively, should be reported in both sections of the .
schedule, However, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the gchedule,
5___.510  Audit findings.

¢
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- (a) Aﬁdig findings reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned costs:

(1) Slgnlflcant deficiencies in internal control over majoxr
programs, The auditor's determination of whether a deficiency in internal
control is a significant defiedeicny for the purpose of reporting an audit
flndlng is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficlencies which are individually or cumulatively

material weaknesses.

(2) Materlal noncormpliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program.
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reportlng an audit finding is in relation to a type of compllance
requirement for a major program or an audit objectlve identified in the

compliance supplement.

(3) Known questioned costs which are greater than $10,000 for
a type of compliance requirement for a major program, Xnown cuestioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total coste questioned (likely questioned costs), not just the -
questioned costs specifically ldentified (known questioned costs). The
apnditor shall also report known guestioned costs when 11kely questloned costs
are greater than $10 000 for a type of compliance requirement foxr a major
program, In reporting questioned costs, the auditox shall include information
to provide proper perspective for judging the prevalence and consegquences of

the questioned costs,

The

(4) Known cuestioned costs which are greater than $10,000 for
a Federal program which isg not audited as a major program., Except for audit »
follow-up, the auditor is not required undexr this .part to perform aundit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which ig not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program ‘which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the kriown guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding,

(5) The c1rcumstances concerning why the auditor’'s report on
compliance for major programe is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit flndmngs in the schedule of

findings and questioned coste for Federal awaxrds,

{6) - Known fraud affecting a Federal award, unless such fraud
is othexwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
aunditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor’'s reports under the direct reporting

réquirements of GAGAS,

(7) Instances where thée results of audit follow-up procedures
dis¢losed that the summary schedule of prior audit findings prepared by the .
auditee in accordance with § .315(b) materially misrepresents the ptatus of

any prior audit finding.

(b) audit finding deteil. Audit findings shall be presernted in
sufficient detail for the auditee to prepare a corrective action plan and take

" corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The follow1ng specific information shall be .
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included, as applicable, in audit findings:

(1) Federal pregram and specific Federal award identification
including the CFDA ‘title and number, Federal award number and yeaxr, name of
Faderal ageﬁcy, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best 1nformatlon avallable to
describe the Federal awaxd.

(2) The oriteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding,

{4) Identification of guestioned costs and how they were
computed. C

{5) Information to provide proper perspective for judging the

prevalence and consecguences of the audit findings, such as whether the audit
Efindinges represent an isolated inetance or a systemic problem, Where
appropriate, instances ildentified shall be related to the universe and the
mumber of cases examined and be cquantified in terms of dollar value.

{6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action,

(') Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the aundit findings, to the extent practical.

() Reference pumbers, Bach audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy

referencing of the audit findings during follow-up,
§___.5Bib Audit working papers. ‘
(a) Retention of working papere, 'The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pase-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports,

{(b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or itse

designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
puxposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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B .B20 Major program determlnation.

{a) General. The audltor shall use a rlsk~based approach to determlne
which Federal programs are major programs. Thig risk- based approach shall
include consideration of: Current and prior audit experlence, oversight by
Federal agencies and pass- through entities, and the inherent xisk of the
Federal program, The process in paragraphs (b) through (i) of this section

shall be followed.

(b) Step 1. (1) The auditor shall idenfify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audlt perlod

exceeding the larger of:

C(d) 300,000 dr three percent (.03) of total Federal
awarde expended in the case of an auditee for which total Pederal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

T (44) $3 million or three-tenths of one percent {.003) of

total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to $10

billion.

(4id) $30'm11110n or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion,

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this sectlon shall be labeled Type B programs. ‘

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans 51gn1f1cantly'affects the number or size of
Type A programs, the auditor shall consider this Federal program as & Type A
program and exclude its values in determining other Type 2 programs.

(4) For biennial audits permitted under §__ .220, the
determination of Type A and Type B programs shall be based upon the Federsl

- awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-rigk. For a Type A program to be considered low-rigk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial aundit),
and, in the most recent audit period, it shall have had mo audit findings
under. §____.510(a). However, the auditor may use judgment and consider that
audit findings from questioned costs under §___.510(a)(3) and §_. .510(a)(4),
fraud undexr §__ _.510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §___ .5.0(a)(7) do not preclude the Type A program
from being low~-risk. The auditor shall considex: the criteria in 5_*_.525(0),
§_ .B25(d)(L), 5___.525(d)(2), and §____.B525(d) (3); the results of audit
follow-up; whether any changes in personnel oxr systems affecting a Type B
program have significantly increased risk; and apply profe581onal judgment in

determlnlng whether a Type A program is low-risk,

{2} Notwithstandlng paragraph (e) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
reciplents may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each yeax at particular
recipients to allow the Pederal agency to comply with the Government
Management Reform Bet of 1994 (31 vU.s.C, 3515), The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval.

(d) Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §____.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e)(2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs., Except for known
significant deficiencies in internal contxol or compliance problems as discussed
in §___ .525(b)(L), §_ .B2B5(b)(2), and §____.B25(c) (1), a single criteria in
5. .525 would seldom cause a Type B program to be considered high-risk.

(2) The auvditor is not expected to pérform risk agsessments on
¥elatively small Federal programs, Therefore, the auditor is only regquired to
perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awards expended.

(ii) £300,000 or three-hundredths of one psrcent (,0003)
of total Federal awards expended when the auditee has more than.$100 million
in total Federal awards expended.

(e} Step 4, At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
TypeiA programs identified as low-risk under Step 2 (paragraph (o) (1) of this
section) . .

(2) (i) High-risk Type B programs as identified under
elther of the Ffollowing two options:

(n) Option 1. At least one half of the Type B .
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph {e)(2)(1)(n) does not require the auditor to audit more
high-~risk Type B programs than the number of low-risk Type A programs '
identified as low-risk under Step 2.

(B} Option 2, One high~risk Type B progranm for
each Type A program identified as low-risk under Step 2.

‘ (1) When identifving which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e)(2)(i)(a) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be eudited as major over a period of

© time, .

(3) Such. additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section, This paragraph (e)(3) may reguire the auditor to audit more programs

as major than the number of Type A programs.

(£) Pexcentage of coverage rulgl The auditor shall audit as major

programs Federal programs with Fefleral awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §_ .530 for a low-Yisk auditee, the auditor
need only audit as major programs Federal programs with Federal awarde
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. T

(g} Documentation of risk., The auditor shall document in the working
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papers the risk analysis procesg used in determining major programs.

(h) Auditor's judament. When the major program determination was
performed and documented in accordance with this part ‘the auditor's judgment
in applying the risk-based approach to determine major programs shall be -
presumed correct, Challenges by Federal agencies and pass—through entities
shall only be for clearly improper use of the guidance in this part. However,

Federal agencies and pass-through entities may provide auditers guidance apout

the risk 6f a particular Federal program and the auditor shall consider this
guidance in deteimining major programs in audits not yet completed

(i) Deviation from use of xisk oriterla, For first—year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section., Under this option, the auditor would mot be
regulred to perform the procedurer dlscussed in paragraphs (0), (d), and (e)

of this section.

(1) A first-year audit is the first year the entity is audited
under this part or the first year of a change of auditors.

(2) To ensure that a Frequent change of auditors would not -
preclude audit of high-risk Type B programs, this election for first-year .
audits may not be used by an auditee more than once in every three yeaxs.

§___.b25 Criteria for Federal program risk.

(a) General . The auditor's determination should be based on an
overall evaluation ¢f the risk of noncompllance ocourring which could be
material to the Federal program. The auditor shall use auditor judgment and

‘congider criteria, such as described in paragraphs (b), (¢), and (&) of this

section, to identlfy rigk in Federal programs, Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with

auditee management and the Federal agency or pass-through entity.

(b) Current and prior auvdit experience, (1) Weaknesses in intexrnal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .
competence and experience of personnel who administer the Federal programs.

(1) A Pederal program administered under mﬁltiple

internal control structureg may have hlgher risk. Wwhen assessing rigk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout

the entity.

(id) When sigmificant parts of a Federal program are
passed through to subrecipients, a waak system for monitoring subrecipients
would indicate higher risk.

(144) The'extent to which computer processing ie used to
administer Federal programs, as well as the complex1ty of that processing,
should be considered by the auditor in assessing risk, New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situationes identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings,

{c) Ovegsight exerclieed by Federal agencies and pass- through entities.

(1) oOversight exercised by Federal agencies or pass- through entities could
indicate risk, For example, recent monitoring or other reviews performed by
an oversight entity which discloged no signlficant problems would indicate
lower risk., However, monitoring which disclosed significant problems. would
indicate higher risk,

(2) Federal agencies, with the conourrence of OMB, may
identify Federal programs which are higher risk., OMB plans to provide this
ldentification in the compliance supplement.

(d) Inherent risk.of the Federal program. (1) The nature of a

Federal program may indicate risk. Conesideration ghould be given to the
complexity of the program and the extent to which the Federal program
contracts for goode and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher rigk. Federal programs primarily involving staff payroll costs may
have a high-¥isk .for time and effort reporting, but otherwise be at low-risk.

‘ (2) The phase of a Federal program in its life cyclé at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an establlshed program with
time-tested regulations, Also, significant changes in Federal programs, laws,
rfgzlations, or the provisions o£ contracts or grant agreements may increase
ris

(3} The phase of a Federal program in its life cycle at the
auditee may indicate rlsk For example, during the first and last years that
an auditee participates in a Federal program, the risk may be hlgher due to
start-up or closeout of program activities and staff,

(4) Type B programs with larger Federal awards expended would
be of higher rigk than programs with substantially smaller Federal awards
expended.

5 .530 Criteria for a low~risk auditee,

An auditee which meets all of the followmng conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with 5___.520:

(a) fingle audits were performed on an annual basis in accordance with
the provigions of this part. A non-Federal entity that bas biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the’
cognizant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cdognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a

wailver,

(c) There were no deficiencies in internal control which wexe
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
matermal weaknesges do not affect the management of Federal awards and provide

a waiver,
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program; oOx

(d) None of the Federal programs had audit flnd_mgs from any of the
following in eithexr of the preceding two years {or, in the case of biennial
audite, preceding two audit periods) in which they were classified as Type A

programs

(1) . Internal control deficiencies which were identified as -
material weaknesses; .
(2) Noncompliance with the provisions df laws, regulations,

contracts, or grant agreements which have a material effect on t:he Type A

-~ (3) Known oxr 1ike1y guestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year,

hppendix A to Part ~ Data Collection Form {Form SF-8AC)
[insert SF-SAC C after finalized)

Appendix B to Part -~ Circular A-133 Compliarce Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Admipistration, Publications Office, room 2200, New

BExecutive Office Building, Washington, DC 20503,

‘
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LONG BEACH, CALIFORNIA 90815 o (562)570-4000 e FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (*Agreement”) is made and

entered as  of Ju'u 17 , 2014 by . and  betw,
Tiifevval Hovse ' Ca Clifsenia ronpyal
[corporation, ebai, whose business address is

partnership;

6615 %afFe Coasl Righway | SWTe 150, Long Beach , CA _90%03
(hereinafter referred to as “Bdsineds Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Assomate
some of which may contain protected health information; and
WHEREAS, the City and Business Associate lntend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law. ,
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach. ‘
1. Business Associate shall provide the following information in
such notice to Covered Entity: '

(@)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery; )

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

() Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ohgoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information. :

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’'s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act. _

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but hot
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for.
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate. ’

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health -
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy.
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or ,

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination. ,

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. ' '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the.

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days. .

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal

."'Service, first class, postage prepaid, addressed to Business Associate at

the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. . The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, thé parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Trtevval House ,

(Name of Business Associate)

a (¢ a}i‘%mia nonprgrﬁ

Seplenrn KO e
) S o l4 By@ & ‘

Title:_BxeCudive_ Diruhr
120 By (avrol Williams

Title:

CITY OF LONG BEACH, a municipal
corporation

,, Y . - Assistant City Manager
,,/> f’@/lz -/ lp ) 20_%_1 By Wﬁ ”} i}?f’{ééa e ’
’5 - /7" City Manager or designee %ECS%EET?OT\,U';%A&
' THE CITY CHARTER.
“‘City"
The foregoing Agreement is hereby approved as to form this day of

204

CHARLES PARKIN, City Attorney

By M @/
U" Deputy
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CITY OF LONG BEACH

'DEPARTMENT OF HEALTH AND HUMAN SERVICES

2626 GRAND AVENUE » LONG BEACH, CALIFORNIA 80815 o (662)670-4000 » FAX: (562) 670-4048

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal asslstance funds is
providing the certification as set out below

1.

The certification In this clause is a materlal representation of fact upon which
rellance was placed when this transaction was entered Into, If it is later determined
that the reciplent. of federal assistance funds knowingly rendered an etroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction ongmated may pursue available -
remedves including suspension ancl/or debarment.

The reciplent of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the reciplent of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed clrcumstance.

The terms “covered transaction,” "debarred ” "suspended " “ineligible,” “lower tier
covered transactlon,” "participant,” “person “primary covered - transaction,”

"principal,” “proposal,’ arid "voluntarily excluded,” as used in this clause, have the

meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549 : ,

The recipient of Federal assistance- funds agrees by submiiting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared insligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the deparlment or agency with which

this transaction orlgmated

‘The recipient of Federal assistance funds further agrees by submltting this document

that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions, .

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs

Nothlng contalned in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

ATTACHMENT H R
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreément NumbercAob 29U9R0 61306 Contract Agency: Iniiwaf HovS( »

@mﬁve: Cavol Will.ams | Bxeautive Dietdsi—
» =, _ 114

Signature v Date
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

' 2625 GRANDAVENUE * LONG BEACH OALIFORNIA 90815 s (582)570—4000 o FAX: (B52) 670-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and Iobbyist firm(s), as defined in the Los Angeles County Code Chapter
2,160 (ordinance 93-0031), retained. by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2,160 and that all persons

acting on behalf of the Contractor will comply with the County Code., , .

Fallure on the part of the Contractor and/or Lobbyist to fully comply .with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may Immediately terminate this contract and the Contractor shall be llable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempting to influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renswal, amendment or modifi caﬂon of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor

will comply with the Lobbyist Requirements.

Fallure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certlfies, to the best of his/her ynowlédge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modlﬂcat;on of said

documents,

2, If any funds other than Federal appropriated funds have been pald or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL “Disclosure Form to Report Lobbying” in accordance with Its Instructions.

- .
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. :

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into, Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure, :

Agreement Number:£A0629VU9P0 61306 Contract Agency: lnl'gm’ HGUS(
Na@]d Title of Authorized Representative;_CAv® | W illisumg ) Excoutwve. Divettoy
2 9/5 / H

Signatyre v’ Date
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