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EMERGENCY SOLUTIONS CONTRACT
33332

THIS EMERGENCY SOLUTIONS CONTRACT (this “Contract”) is made

and entered, in duplicate, as of September 12, 2013 for reference purposes only,
pursuant to a minute order adopted by the City Council of the City of Long Beach at its
meeting on September 10, 2013, by and between CATHOLIC CHARITIES OF
LOS ANGELES, INC., a California nonprofit corporation (“Organization”), with offices
located at 1531 James M. Wood Boulevard, Los Angeles, California 90015-0095, and the
CITY OF LONG BEACH, a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) for a program to provide emergency housing
and rapid re-housing assistance for homeless individuals; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide emergency housing
and rapid re-housing assistance to eligible residents of the City who are homeless or at
risk of homelessness, and the City has selected Organization as a sub-recipient of grant
funds; and |

WHEREAS, Organization provides emergency housing and rapid re-
housing assistance to eligible residents of the City; and

WHEREAS, City wishes to support these services by providing Emergency
Solutions Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides grant funding within a maximum amount and
program accountability by the City; and

WHEREAS, Organization agrees to perform these services and provide to
the City the information and supporting documentation required in this Contract;

NOW, THEREFORE, in corisideration’ of the terms and conditions
contained herein, the parties agree as follows;
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Section 1.  The above recitals are true and correct and are incorporated
in the Contract.
Section 2.

A. Organization shall provide emergency shelter in conjunction
with essential services or rapid re-housing assistance to homeless residents of the
City based on Intake and Assessment, in accordance with Attachment “A” entitled
“Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C” entitled
‘Compliance with Federal Regulations”, Attachment “D” entitled “Office of
Management Budget (“OMB”) Circular A-110", Attachment “‘E” entitled “OMB
Circular A-122”, Attachment “F” entitled “OMB Circular A-133", Attachment “G”
entitled “Health Information in Compliance with the Health Insurance Portability
and Accountability Act of 1996 (HIPAA) and the Health Information Technology for
Economic and Clinical Health Act (HITECH Act) Business Associate Agreement”,
Attachment “H” entitled “Certification Regarding Debarment”, and Attachment “I”
entitled “Certification Regarding Lobbying”, all of which are attached hereto and
incorporated by reference, and the City of Long Beach Grants Monitoring
Guidelines, which has been separately provided to Organization and incorporated
by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations established by HUD and sources including but
not limited to the OMB Circulars, Code of Federal Regulations (“CFR”), United
States Codes, City of Long Beach Grants Monitoring Guidelines, this Contract, the
City’s contract with HUD for the funds dispersed under this Contract, the Request
for Proposal (“RFP”), Organization’s proposal in response to the RFP, and all
Information Bulletins issued by the City's Department of Health and Human
Services, Homeless Services Division. In addition to and without in any way
limiting the foregoing, Organization shall comply with all laws and regulations set

forth in 24 CFR Part 576.
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Section 3. The terms of this Contract shall commence at midnight on
October 1, 2013, and, unless sooner terminated as provided herein, shall terminate at
September 30, 2014,

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind and/or cash
match at a dollar for dollar rate of funds received from the City under this Contract.
Further, Organization shall maintain cash reserves equivalent to three (3) months
of funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed One Hundred Thirty-Two Thousand Dollars
($132,000) over the term of this Contract. Upon execution of this Contract, the
City shall disburse the funds payable hereunder in due course of payments
following receipt from Organization of billing statements in a form approved by the
City showing expenditures and costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may with the prior written approval of the Director of the
City’'s Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustments shall not cause the amount of the total
budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and the amount of required matching

funds to each invoice. Invoices shall also show units of service and costs
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identified in Attachment “B”. Failure to submit an invoice and its accompanying
documentation within the 15-day period may result in late payment or no payment
from the City. Submission of incorrect invoices with ineligible/inallocable expenses
or inadequate documentation shall result in a Disallowed Cost Report. The
Disallowed Cost Report was created to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and similar reasons. In
the event that an item is disallowed in the invoice, Organization will be permitted to
resubmit the disallowed costs along with adequate source documentation, other
eligible expenses, and the like in the next invoice. The City reserves the right to
refuse payment of an invoice (a) received by it thirty (30) days after Organization
provided the services relating to that invoice; (b) including inallocable or ineligible
expenses; or (c) for the unauthorized expense of funds requiring written approval
for budget chahges or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No later than fifteen (15) days after the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work and Capers
Demographics certified by one of Organization’s officers or by its Executive
Director. The City reserves the right to refuse payment of any outstanding invoice
if Organization fails to submit a final invoice or final reports within fifteen (15) days
of the end of the Operational Year.

G. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and final reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization's cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach or noncompliance by the City.

l. All reimbursement by the City is contingent upon the City’'s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that
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portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City's
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of Title VII of the Act.

E. Organization, its officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee or applicant for employment because of race,
religion, national origin, color, age, sex, sexual orientation, gender identity, AIDS,
AIDS related condition, age, disability or handicap. Organization shall take
affirmative action to assure that applicants are employed or served, and that

employees and applicants are treated during employment or services without
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regard to these categories. Such action shall include but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; lay-off or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization’s records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative or agent
of the City. Organization’s obligations to and authority from the City are solely as
prescribed herein. Organization expressly warrants that it will not, at any time,
hold itself out or represent that Organization or any of its agents, volunteers,
subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation; (b) the City will
not secure workers’ compensation or pay unemployment insurance to, for or on
Organization’s behalf; and (c) the City will not provide, and Organization and
Organization’s employees are not entitled to, any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization’s employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest herein or any portion hereof, without the prior

written consent of City. Any attempted assignment or delegation shall be void, and any
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assignee or delegate shall acquire no right or interest by reason of such attempted
assighment or delegation.

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

1. Commercial general liability insurance (equivalent in
scope to 1ISO form CG 00 01 11 85 or CG 00 01 10 93) in an amount not

less than One Million Dollars ($1,000,000) per occurrence and Two Million
9
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Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commissions, and their officials, employees and
agents shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions, and their officials, employees and agents.

2. Workers’ Compensation insurance as required by the
California Labor Code.

3. Employer’'s liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

4. Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

5. Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

6. Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for

abuse and molestation. If Organization is unable to provide abuse and molestation
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coverage, it can request a waiver of this coverage from the City. The City’s Risk
Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City’s Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days prior to expiration of the insurance
required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or designee during normal business hours all books,
records and other information relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein if,
in his or her sole opinion, the amount, scope, or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for homeless individuals for not
less than three (3) years or, if the grant funds will be used for major renovation or
conversion of the building, for not less than ten (10) years, according to a written
determination delivered to Organization by the City, and such determination shall
state when the applicable period of time shall commence and terminate.

B. Organization certifies that the building for which the grant

funds will be used for essential services, maintenance, operations and/or
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homeless prevention services shall be maintained as a shelter or provider of
programs for homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City’s
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City’s
Development Services Department has completed an environmental review under
24 CFR Part 50, and Organization shall not commence such services until the City
informs Organization of the completion and conditions of said environmental
review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
emergency shelters or rapid re-housing assistance pursuant to 24 CFR 576, and
except as described in Section 11.G. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of its services hereunder,
engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b) discriminate against any person seeking
emergency shelter and related services on the basis of religion and
will not limit such services or give preference to persons on the basis
of religion;

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. In the portion of the facility used as an emergency
shelter assisted in whole or in part under this Contract or in which services
are provided that are assisted under this Contract, contain sectarian
religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Emergency
Solutions Grant Program. However, an organization that participates in a HUD
funded program shall comply with the following provisions if it is deemed to be a
religious or faith-based organization.

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4, HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide individuals and/or families who are

homeless with assistance in obtaining:

1. Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for
achieving independent living; and
2. Other Federal, State and local private assistance
available for such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown in Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “I”.

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organizations’ application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices required hereunder shall be in writing and
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personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 19. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 20. This Contract shall be governed by and construed pursuant to
the laws of the State of California without regard to conflicts of law principles.

Section 21. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.
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IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

CATHOLIC CHARITIES OF
LOS ANGELES, INC., a California

///az; 2013
/

Title Executive Director

, 2013 By N/A
Name
Title

“Organization”

CITY OF LONG BEACH, a municipal
corporation

} / ' )2“ , 2013 By W Assistant City Manager
\"v'\J City Manager
EXECUTED PURSUAN
“City”

e

TO SECTION 301 ¢
THE CITY CHARTER,

This Contract is approved as to form on e / 2/6{ , 2013.

By
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City of Long Beach
Emergency Solutions Grant (FY 2013)
Scope of Work - Emergency Shelter Project

Agency: Catholic Charities of Los Angeles

Project Name: Elizabeth Ann Seton Residence (EASR)

Program Objective: Catholic Charities' Elizabeth Ann Seton Residence is an emergency shelter for
homeless families, preghant women, the disabled, and the elderly. The main goal of the shelter is to
assist families/individuals to transition from the crisis of being homeless to the stability of long-term
housing. An Intake and Assessment Case worker co-located at the MSC will promote centralized intake
screening assessment and targeted performance objectives with enhanced tracking via HMIS. The
program emphasizes case management and family life skills training. Basic shelter services include
private bedrooms, bathrooms, meals, and recreational area. Additionally, a volunteer receptionist, or
Resident Attendant, is available to assist clients in accessing the phone, obtaining personal hygiene
supplies, and addressing other needs. The average stay is 30 days, however, clients are allowed to
extend their stay if they have identified housing but must wait for it to become available.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement of the street homeless population
including participation in the Long Beach CoC Outreach Network. The agency will participate in the Long
Beach CoC Centralized and Coordinated Assessment System through the Multi-Service Center which
coordinates intake, assessment, and provision of referral services. The agency will fill bed vacancies in
72 hours.,

Target Population

The shelter prioritizes families with children, pregnant women, the elderly, and the disabled who are
homeless. Clients must meet certified homeless requirements as defined by HUD.

Outcomes/Performance Measures

Universe # Target # Target %

Persons exiting to transitional housing as of the

0,
end of the operating year or at program exit. 350 175 50%

Persons exiting to permanent housing
2 |(subsidized or unsubsidized) as of the end of 350 105 30%
the operating year or at program exit.

Persons age 18 and older who maintained or
increased their total income (from all sources)
as of the end of the operating year or at
program exit.

350 126 36%

Note: Universe number for Outcome 1 reflects the total number of clients (adults and children) to be served during contract period.
Universe number for Outcome 2 reflects the total number of clients (aduits and children) to be served during contract period.
Universe number for Outcome 3 reflects the total number of adults (persons 18 and older) to be served during contract period.
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Ofc. of Asst. Secy., Comm. Planning, Develop., HUD ‘ Pt. 576

result of privately undertaken rehahili-
tation, demolition, or acquisition of
the real property, the term ‘‘initiation
of negotiations” means the sxscution
of the agreement hetween the grantee
and the project sponsor,

§674.685 Lead-based paint.

The Lead-Based Paint Poisoning Pre-
venbion Act (42 U,S.C. 4821-4846), the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.S.C, 4851-
4866), and implementing regulations at
part 36, subparts A, B, H, J, K, M, and
R of this part apply to activities under
this program.

(64 F'R, 60226, Sept. 156, 1999]

§574,640 Flood insurance protection.

No property to be assisted under this
part may be located in an area that has
been identified by the Federal Inier-
gency Management Agency (FEMA) as
having special flood hazards, unless:

(a)(1) The community in which the
area is situated is participating in the
National Flood Insurance Progran and
the regulations bthereunder (44 CFR
parts 69 through 79); or

(2) Less than a year has passed since
FEMA notmcauon regarding such hag-
ards; and

(b) The grantee will ensure that flood
insurance on the structure is obtained
in compliance with section 102(a) of the

Flood Disaster Protection Act of 1973

(42 U.8.C, 4001 et seq.).

§674.646 Coastal barriers,

In accordance with the Coastal Bar-
rier Resources Act, 16 U.8.C. 3601, no fi-
nancial agsistance under this part may
be made available within the Coastal
Barrier Resources System.

§674.660 Audit,

The financial management system
used by a State or unit of general local
government that is a grantee must pro-
vide for audits in.accordance with 24
CFR part 44. A nonprofit organization
that is a grantee or a project sponsor is
subject to the audit 1‘equirements get
forth in 24 CFR part 45.

§674.6668 Wage rates,

The provisions of the Davis-Bacon
Act (40 U.S.C. 276a-276a~5) lo not apply

to bhis program, except where funds re-
ceived under this part are combined
with funds from other Federal pro-
grams that are subject to the Act.

[68 PR 17201, Apr. 11, 1994]

PART 576—EMERGENCY
SOLUTIONS GRANTS PROGRAM

Subpart A—General Provisions

Sec,

518.1 Applicability and purpose,
576.2 Definitions,

576.3 Allocation of funding,

Subpart B—Program Components and
Ellgible Activities

676.100 General provisions and expsnditure
Hmits,

576.101 Street outreach component, )

676,102 Bmergency sheltey component,

§76,103 Homelessness prevention compo-
nent, )

§76.104 Rapid re-housing assistance compo-
nent,

676,105 Housing relocation and stabilization

services,

§76.108 Short-term and medium—term rential
assistance, .

576.107 HMIS component.

576,108 Administrative activities,

676,108 Indirect costs,

Subpart C—Award and Use of Funds

676,200 Submission requirements and grant
approval,

. 676.201 Matching requirement,

576.202 DMeans of carryving out grant aotivi-
ties, .

576,208 Obligation, expenditure, and pay-
ment requirements,

Subpart b—Reallocations

§576.300 In general,

676.361 Metropolitan cities and urban coun-
ties,

676,302 States.

576.303 Territories,

576,304 Alternative method,

Subpart E—Program Requirements

576,400 Avean-wide systems ocoordination re-
quirements,

576,401 Evaluation of programm participant
eligibility and needs.

576.402 Terminating assistance,

576,403 Shelber and housing standards.

676,404 Conflicts of interest,

576,406 Homeless participation,

576,406 Fatth-based activities,

§76.407 Other Federal requirements,
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§576.1

576,408 Displacement, relocation, and acqul-
sition. '

Subpar F—Grant Administration

576.500 Recordkesping and
quirements,
§76.601 ¥Enforcement.

reporting re-

AUTHORITY: 42 U.8.C. 11371 et seq., 42 U.5.C.

3635 cl),

SOTRCE 76 PR 76074,
rpherwise noved.

Due, 6, 2011, nuless

Subpart A—General Provisions

§$676,1 Applicability and purpose.

This part implements the Emergency
Solutions Grants (ESG) program au-
thorized by subtitle B of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.C, 11871-11378). The program
authorizes the Department of Housing
and TUrban - Development (HUD) to
malke grants to States, units of general
purpose local -government, and terri-
tories for the rehahilitation or conver-
sion of buildings for use as emergency
ghelter for the homeless, for the pay-
ment of certain expenses related to op-
erating emergency shelters, for essen-
tial services related to emergency shel-
ters and street outreach for the home-
less, and for homelessness prevention
and rapid re-housing assigtance.

§576.2 Definitions,

Al risk of homelessness means: (1) An
individual or family who:

(i) Has an annual income helow 30
percent of median family income for
the area, as determined by HUD:

ti{) Does not have gutficient resounrces
or support networks, e.g., family,
friends, falth-based or obther social net-
works, immediately available to pre-
vent them from moving to an emer-
gency shelter or another place de-
scribed in paragraph (1) of the ‘‘home-
less® definition in this section: and

(ii1) Meets ong of the following condi-
tions:

(A) Has moved because of economic
reasons two.or more times during the
60 days Immediately preceding the ap-
plication for homelessness prevention
agsistance; '

(B) Is living in the home of another
because of sconomic hardship;

(C) Has been notified in writing that

24 CFR Ch. V (4-1-12 Edition)

housing or living situation will be ter-
minated within 21 days after the date’
of application for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not
paid by charitable organizations or hy
Federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room ocoupancy
or efficiency apartment unit in which
there reside more bhan swo persons or
lves in o larger bousing unib in which
there reside moxe than' 1.5 persons re-
side per room, as defined by the U.8.
Census Bureau;

(7 Is exiting a publicly funded insti-
tution, or system of care (such as a
health-care facility, a mental health
tacility, foster care or other youth fa-
cility, or correction program or ingti-
tublon); or

(@) Otherwise lives in housing that
has characteristios associated with in-
stability and an increased risk of
homelessness, as identified in the re-
cipient's approved consolidated plan;

(2) A child or youth who does not
gualify as ‘‘homeless’ under this sec-
tion, but qualifies as “homeless” under
section 387(3) of the Runaway and
Homeless Youth Act (42 TU.S.C.
5732a(3)), section 637(11) of the Head
dbart Act (42 U.8.0C, 9832(11)), section
41403(6) of the Violence Against Women
Act of 1894 (42 U,8.C. 14043e-2(6)), sec-
tion 330(h)5XA) of the Public Health
Service Act (42 U.8.C. 264b(a)b)A)).
section 8(m) of the Food and Nubrition
Act of 2008 (7 U,S.C. 2012(m)), or section
17(h)16) of the Child Nutrition Act of
1966 (42 U.8,C. 1786(h)(15)); or

(3) A child or youth who does not
qualify as “homeless' under this sec-
tion, but qualities as *homeless' under
section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C
11434a(2)), and the parent(s) or guard-
jan(s) of that child or youth if living
with her or him,

Consolidated plan meang a plan pre-
pared in accordance with 24 CFR part
91. An approved consoliduted plan means
a consolidated plen that has been ap-
proved by HUD in accordance with 24
CIR part 91,

Continuum of Care meang the group
composed of representatives of rel-
evant organizations, which generally

their right to occupy their current includes nonprofit homeless providers;
218
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Ofc, of Asst, Secy., Comm, Planning, Develop., HUD §576.2

viotim service providers; faith-based
organizations; governments; hugi~
nesses; advocates; public housing agen-
cies: school districts;. social service
providers; mental health agencies; hos-
pitals: universities; affordable housing
developers; law enforcement; organiza-
tions that serve homeless and formerly
homeless veberans, and homeless and
formerly homeless persons that are or-
ganized to plan for and provide, as nec-
essalry., a system of outreach. engage-
ment, and assessment; emergency shel-
ter; rapid re-housing; transitional
housing; perimanent housing; and pre-
venblon strategles to address the var-
ious needs of homeless persons and per-
gons at risk of homelessness for a spe-
oific geographic area.

Emergency shelter means any facility,
bhe primary purpose of which is bo pro-
vide a temporary shelter for the home-
less in general or for specific popu-
latlions of the homseless and which does
not require occupants to sign leases or
ogcupancy agreements. Any project
funded as an emergency shelter under a
Fiscal Year 2010 Emergency Solutions
grant may continue to be funded under
jiicie s "

Homeless means:

(1) An individual or family who lacks
a fixed, regwlar, and adequate night-
time residence, meaning:

1) An individual or family with a pri-
mary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings, in-
cluding & car, park, abandoned build-
ing, bus or train station, airport, or
camping ground,;

(ii) An individual or family living in
a supervised publicly or privately oper-
ated shelter designated to provide tem-
porary living arrangements (including
congregate shelters, transitional hous-
ing, and hotels and motels paid for by
charitable organizations or by federal,
stabe, or local government programs
for low-income individuaals); or

(ii1) An individual who is exiting an
institution where he or she resided for
90 days or less and who regided In an
emergency shelter or place not meant
for human habitation immediately he-
fore entering that institution:

(2) An individual or family who will
imminently lose their primary night-
time residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance,

(i1) No subsequent residence has been
identified; and

(ii1) The individual or family lacks
the resources or support networks, e.g.,
family, friends, faith-based or other so-
cial networlks, needed to obtain other
permanent housing:

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise qual-
ify as homeless under this definition,
but who:

(1) Are defined as homeless under sec-
tion 387 of the Runaway and Homeless
Youth Act (42 U.S.C. 5732a), section 637
of the Head Start Act (42 U.S.C. 9832),
gectlon 41403 of the Violence Agalnst
Women Act of 1994 (42 U.S.C. 14043e-2),
gection 830(n) of the Public Health
Service Act (42 U.S.C. 264b(h)), section
3 of the Food and Nutrition Act of 2008
(7 U.8.C. 2012), seotion 17(b) of the Child
Nutrition Act of 1966 (42 U.S.C. 1786(b))
or section 726 of the McKinney-Vento
Homeless Assistance Act (42 U.8.C.
11434a.);

(i1) Have not had a lsase, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60. days immediately preceding the
date of application for homeless assist-
ance:

(iii) Have experienced persistent in-
stability as measured by two moves or
more during the 60-day period imme-
diately preceding the dabe of applying
for homeless assistance; and

(1v) Can be expected to continue in
such status for an extended period of
time because of chronic disabilities,
chronic physical health or mental
health conditions, substance addiction,
histories of domestic violence or child-
hood abuse (including neglect), bthe
presence of a child or youth with a dis-
ability, or two or more harriers to em-
ployment, which include the lack of a

‘high | school degree or General Edu-

cation Devselopment (GED), illiteracy,
low Bnglish proficiency, a history of
incarceration or detention for criminal
activity, and a history of unstable em-
ployment:; or
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§576.3

(4) Any individual or family who! ,

(1) Is fleeing, or is attemptbing to flee,
domestic violence, dating violence, sex-
ual assault, stalking, or other dan-
gerous or life-threatening oconditions
that relate to violence against the indi-
vidual or a family member, including a
child, that has elther taken place with-
in the individual's or family's primary
aighstime regidence or has made the
individual or farmily afraid to return to
Jheir primary nlghevime residence;

(i1) Has no other residence; and

(iii) Lacks the resources or suppory
networks, e.g.,, family, friends, faith-
based or other social networks, to ob-
tain other permanent housing.

Homeless Management Information Sys-
tem (HMIS) means the information sys-
tem designated by the Continuum of
Care to comply with the HUD's data
collection, management, and reporting
standards and used to collect client-
levsl dabta and data on the provision of
housing and services to homeless indi-
viduals and families and persons at-
risk of homelessness,

Metropolitan city means a city that
was clagsified as a metropolitan city
under 42 U.8.C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which BESG funds are made
available, This term inciudes the Dis-
triet of Columbia,

Private nonprofit orgenization means a
private nonprofit organizabion that is a
secular or religious organizabion de-
seribed in secbion 501(c) of the Internal
Revenue Code of 1986 and which is ex-
empt from taxation under subtitle A of
the Code, has an accounting system
and a voluntary board, and practices
nondiserimination in the provision of
assistance. A private nonprofit organi-
zation does not include a governmental
organization, such as a public housing
agency or housing finance agenay.

Program income shall have the mean-
ing provided in 24 CIFR 856.2b, Program
income includes any amount of a secu-
rity or utility deposit returned to the
recipient or subrecipient.

Program purticipant means an indi-
vidual or family who is assisted under
ESG program,

Program year means the consolidated
program year established by the recipi-
ent under 24 CI'R part 91.

24 CFR Ch. V (4-1~12 Edition)

Recipient means any State, territory,
metropolitan city, or urban county, or
in the oase of reallocation, any unit of
general purpose local government that
is approved by HUD to assume finan-
olal responsibility and enters into a
grant agresment with HUD to admin-
ister assistance under this part,

State means - each of the several
Shates and the Commonwealbh of Puer-
Lo Rico.

Suvrecipient means o unit ol gensral
purpose local government or private
nonprofit organization to which a re-
ciplent makes avallable BSG funds.

Territory means each of the following:
the Virgin Islands, Guam, American
Samon, and the Northern Mariana Is-
lands.

Unit of general purpose local govern-
ment means any oity, county, town,
township, parish, village, or other gen-
eral purpose political subdivision of a
State,

Urban county means a county that
was oclagsified as an urban county
under 42 U.S.C. 5302(a) for the fiscal
year immediately preceding the fiscal
year for which EBSG funds are made
available,

Victim service provider means a private
nonprofit organizabion whose primary
mission is to provide services to vic-
tims of domestic violence, dating vio-
lence, sexual agsault, or stalking, This
term includes rape orisis centers, bat-
tered women's shelters. domestic vio-
lence Lransitional housing programs.
and other programs.

§576.3 Allocation of funding,.

(a) Territories, HUD will set agide for
allocation to the tervitories up to 0.2
percent, but not less than 0.1 percent,
of the total amount of each appropria-
tion under this part in any fiscal year,
HUD will allocate this set-aside
amount to each territory based on its

- proportionate share of the total popu-

lation of all territories and its rate of
compliance with the most recent ex-
penditure deadline under § 576,208,

(b) States, metropolitan cities, and
urban counties. HUD will allocabe bthe
amounts that remain after the sel-
agide to territories under paragraph (&)
ol bhis seotion to States, metropolitan
eities, and urban counties, as follows:
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(1) HUD will provide that the per-
centage of the total amount available
for allocation to each State, metropoli-
tan city, or wrban county is squal to
the percentage of the btotal amount
available under section 108 of the Hous-
ing and Community Development Act
of 1974 for the prior fiscal year that was
allocated to that State, metropolitan
city, or urban county.

(2) Bxcept as otherwise provided by
law, if the amount a metropolitan city
or urban county would bhe allocated
under paragraph (b)(1) is less than 0.05
percent of the total fiscal year appro-
priation for BSG, that amount will be
added to the allocation for the State in
which the clty or county is located,

(c) Notification of allocation wamount.
HUD will notify each State, metropoli-
tan city, urban county, and territory
that is eligiible to receive an allocation
under this section of the amount of 1ts
allocation.

Subpart B—Program Components
and Eligible Activities

§576.100 General provisions and ex-
penditure limits,

(a) BSG funds may be used for five
program components: street outreach,
emergency shelter, homelessness pre-
vention, rapid re-housing assistance,
and HMIS; as well as administrative
activities. The five program compo-
nents and the eligible activities that
may he funded under each are set forth
in §576.101 through §576.107. Eligible ad-
ministrative activities are set forth in
§5676.108,

(b) The total amount of the recipi-
ent's fiscal year grant bthat may be
used for street outreach and emergency
shelter activitles cannot exceed the
greater of:

(1) 60 percent of the recipient's fiscal
year grant; or

(2) The amount of Iiscal Year 2010
grant funds committed for homeless as-
gistance activities.

(c) The total amount of ESG funds
that may be used for administrative
acbivities cannot exceed 7.5 percent of
the recipient’s fiscal ysar grant.

(d) Subject to the cost principles In
OMB Circulars A-87 (2 CFR 226) and A~
122 (2 CFR 230) and other requirements
in this part, employee compensation

and other overhead costs directly re-
lated to carrying out street outreach,
emergency shelter, homelessness pre-
vention, rapid re-housing, and HMIS
are eligible costs of those program
components, These costs are not sub-
ject to the expenditure limit in para-
graph (c) of this section,

§576.101 Street outreach component.

(a) Eligible costs, Subject to the ex-
penditure limit in §576.100(b), RSG
fands may be used for costs of pro-
viding essential services necessary to
reach out to unsheltered homeless peo-
ple; connect them with emergency
shelter, housing, or critical services:
and provide urgent, nonfacility-based
care b0 unsheltered homeless people
who are unwilling or unable 6o access
emergency shelter, housing, or an ap- -
propriate health faocility. For the pur-
poses of this gsection, fthe term
Yungheltered homeless people’’ means
individuals and familles who gualify as
homeless under paragraph (1)1) of the
“homeless' definition under §576.2, The
eligible costs and requirements for es-
gential services consist of:

(1) Engagement. The costs of activi-
ties to locate. identify, and build rela-
tionships with unsheltered homeless
people and engage them for the purpose
of providing inunediate support, inter-
vention, and connections with home-
less assigtance programs andor main-
stream social services and housing pro-
grams. These activities consist of mak-
ing an initial assessment of needs and
eligibility: providing crisis counseling;
addressing urgent physical needs, such
as providing meals, blankets, clothes,
or toiletries; and actively connecting
and providing information and refer-
rals to programs targeted bo homeless
people and mainstream social services
and housing programs, including emer-
gency shelter, transitional housing,
community-hased services, permanent
supportive housing, and rapid re-hous-
ing programs. Hligible costs include
the cell phone costs of outreach work-
ers during the performance of these ac-
tivities.

(2) Case management. The cost of as-
sessing housing and service needs, ar-
ranging, coordinabing, and monitoring
the delivery of individualized services
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to meet the needs of the program par-
ticipant, Bligible services and activi-
ties are as follows: using the central-
ized or coordinated assessment system
as required under §576.400(d); con-
ducting the initial svaluation required
under §676.401(a), including verifying
and documenting eligibility; coun-
seling; developing, securing and coordi-
nobing  mervices; obtaining  Federval,
Fhate, and local benelits: monitoring
Al evaluating  progran  participoant
progress. providing information and re-
lerrals to other providers; and devel-
oping an individualized housing and
service plan, including planning a path
to permanent honsing stability.

(3) Emergency health services. (1) Eligi-
hle costs are for the direct outpatient
treatment of medical conditions and
are provided by licensed medical pro-
fessionals  operating in community-
based settings, including streets,
parks, and other places where
unsheltersd homeless people are living.

(ii) BSG funds may he used only for
these services to the extent that other
appropriate health services are inac-
cessible or unavailable within the area,

(iii) Bligible treatment consists of as-
sessing a program participent’s health
problams and developing a treatment
plan: assisting program participants to
understand thelr health needs; pro-
viding . directly or assisting program
participants to obtain appropriate
emergency medical treatbment: and pro-
viding medication and lfollow-up serv-
ices.

(4) Emergency mental health services.
(i) Bligible costs are the direct oub-
pabtient treatment by licensed profes-
sionals of mental health conditions op-
erabing in community-baged setlings,
including sbreets, parks, and other
places where unsheltered people are
living,

(11) BSG funds may be used only for
thoese services to the extent thab other
approprinte mental health services are
inncoessible or unavailable within the
community,

(1i1) Mental health services are the
application of therapeutic processes to
personal, family, situational, or occu-
pabional problems in order to bring
ahout positive resolution of the prab-
lem or improved individual or famlily
fanclioning or cirocumstances.

24 CFR Ch. V (4-1-12 Edition)

(iv) Bligible treabtment consists of
orisis interventions, the prescription of
psychotropic medications, explanation
about the use and management of
medications, and combinations of
therapeutic approaches to address mul-
tiple problems.

(6) Transportation, The transportation
costs of travel by outreach workers, so-
clal workers, medical professionnls, or
other sevvice providers nre eligible.
provided chat bhis travel bakes blace
during the provigion of services eligible
ander this section. The costs of trans-
porting unsheltered people to emer-
gency shelters or other service facili-
ties are also eligible. These costs in-
clude the following:

(1) The cost of a program partioi-
pant's travel on public transportation;

(1) If service workers use their own
vehicles. mileage allowance for service
workers to visit program participants;

(111) The cost of purchasing or leasing
a vehicle for the recipient or sub-
recipient in which staff transports pro-
gram participants and/or staff serving
program participants, and the cost of
gas, insurance, taxes and maintenance
for the vehicle; and

(1v) The travel costs of recipient or
subrecipient staff to accompany or as-
sist program participants to use public
transportation,

(6) Services for speclul populations.
BSCG funds may be used to provide serv-

Hces for homeless youbh, victim serv-

{ces, and services for people Hving with
HIV/AIDS, so long as the cosbts of pro-
viding bthese services are oligible under
paragraphs (a)1) through (a)(5) of this
secbion, The term victim services means
gervices bthat assist program partici-
pants who ave victims of domestic vio-
lence, dating violence, sexual assault,
or stalking, including services offered
by rape crisis centers and domestic vio-
lence shelters, and other organizations
with a documented history of effective
work concerning domestic violence.
dating violence, sexual assault, ov
stalking, ’

(b) Minimum period of use. The recipi-
ent or subrecipient must provide serv-
ices to homeless individuals and fami-
lies for at least the period during which
BSG funds are provided,
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(¢) Maintenance of effort. (1) If the re-
oiplent or subrecipient is a unit of gen-
eral purpose local governmens, its BSG
funds cannot be used to replace faunds
the local government provided for
street outreach and emergency shelter
services during the immediately pre-
ceding 12-month period, unless HUD de-
termines that the unit of general pur-
pose local government is in a severe fi-
nancial deficit,

{2) Upon the recipient’s request, HUD
will determine whether the unit of gen-~
eral purpose local government is in a
severe financlal deficit, based on the
recipient’s demonstration of each of
the following:

(i) The average poverty rate in the
unit of general purpose local govern-
ment’s jurisdiction was equal to or
greater than 125 percent of the average
national poverty rate, during the cal-
endar year for which the most recent
data are available, as determined ac-
cording to information from the U.S.
Census Bureaun,

(i1) The average per-capita income in
the unit of general purpose local gov-
ernment’s jurisdiction was less than 76
percent of the average national per-
capita income, during the calendar
year for which the most recent data
are available, as determined according
o information from the Census Bu-
reau,

(i11) The unit of general purpose local
government has a carrent annual hudg-
et deficit that requires a reduction in
funding' for services for homeless peo-
ple,

(iv) The unit of general purpose local
government has taken all reasonable
steps to prevent a reduction in funding
of services for homeless people, Rea-
sonable steps may include steps to in-
crease revenue generabion, steps to
maximize cost savings, or steps to re-
duce expenditures in areas obther than
services for homeless people.

§676.102 Emergency shelter compo-
nent.

(a) General. Subject to the expendi-
ture limit in §576.100(h), BSG funds
may be used for costys of providing es-
sential services to homeless families
and individuals in emergency shelbers,
renovating bulldings to be used as
emergency shelber for homeless fami-

. Ofc. of Asst, Secy,, Comm. Planning, Develop., HUD §576.102

lHes and individuals, and operating
emergency shelters,

(1) Essential services, BSG funds may
be used to provide essential services to
individualg and families who are in an
emergency shelter, as follows:

(1) Case management. The cost of as-
sessing, arranging, coordinating, and
monitoring the dellvery of individual-
ized services to meet the needs of the
program participant is eligible. Compo-
nent services and activities consist of:

(A) Using the centralized or coordi-
nated assessment system as required
under § 576,400(a);

(B) Conducting the initial evaluation
required under §676.401(a), including
verifying and doocumenting eligibility;

(C) Counseling;

(D) Developing, securing, and coordi-
nating services and obtaining Federal,
State, and local benefits;

(B) Monitoring and evaluabting pro-
gram participant progress;

(F) Providing information and refer-
rals to dther providers;

(G) Providing ongoing risk asgess-
ment and safety planning with vietims
of domestic violence, dating violence,
sexual assault, and stalking; and

(H) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability,

(i1) Child care. 'The costs of child care
for program participants, including
providing meals and snacks, and com-
prehensive and coordinsted sets of ap-
propriate developmental activities, are
eligible, The children must he under
the age of 18, unless they are disabled.
Disabled children must he under the
age of 18. The child-care center must he
licensed by the jurisdiction in which it
operates in order for its costs to be ell-
gible, ’

(ili) Education services. When nec-

essary for the program participant to
obtain and maintain housing, the costs
of improving knowledge and hasic edu-
cabional skills are eligible. Services in-
clude instruction or btraining in con-
sumer education, health education,
substance abuse prevention, literacy,
English as a Second Language, and
teneral  Educational  Development
(GED), Component services or activi-
ties are soreening, assessment and test-
ingy individual or group Instruction:
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tutoring; provision of books, supplies
and instructional malberial; counseling;
and referral o community resources.

(dv) Employment  assistance and job
training., The costs of employment as-
sistance and job training programs are
eligible, including classroom, online,
and/or computer instruction; on-the-
job insbruction; and services that assist
individunls in securing employment.
neruiring learning skills, and/or in-
aneilg earning potensianl. The cost ol
providing reasonable stipends to pro-
gram participants in employment as-
sistance and job training programs is
an eligible cost. Liearning skills include
those skills that can be used to seocure
and retain a job, including the acquisi-
tion of vocational licenses and/or cer-
tilicates, Services that assist individ-
uals in securing employment consist of
employment screening, assessment, or
testing; structured job skills and job-
seeking skills; special training and tu-
toring, including literacy training and
prevocational training; books and in-
structional material; counseling or job
coaching; and referral to community
resources,

(v) Outpatient health services. Eligible
costs are for the direct outpatient;
treatment of medical conditions and
are provided hy licensed medical pro-
fessionals. Bmoergency Solutions CGrant
(ESE) funds may be used only for these
services to the extent that other appro-
priake health services are unavailable
within the communiby. Eligible treat-
ment consists of assessing a program
participant's health problems and de-
veloping a treatment plan; assisting
program participants to anderstand
their health needs;, providing directly
or assisting program participants to
oblain appropriate medical treatment,
preventive medical care, and health
maintenance services, including emer-
gency medical services; providing
medication and follow-up services; and
providing preventive and noncosmetic
dental care.

(viy Legal services. (A) BEligible costs
are the hourly fess for legal advice and
representation by attorneys licensed
and in good standing with the har agso-
ciation of the State in which the serv-
{ces are provided. and by person(s)
under the supervision of the licensed
attorney, regording matters that inter-

24 CFR Ch. V (4-1-12 Edition)

fere with bhe program participant's
ability to obbain and retain housing.

(B) Emergency Solutions Grant
(ESG) funds may be used only for these
services to the extent that other appro-
priate legal services are unavailable or
inaccesgible within the community.

(¢ Bligible subject mabters are child
support, guardianship, paternity,
emancipation, and legnl separation, or-
ders of protecbion and obher civil rem-
edies for vietims of Jdomestic violence,
dating violence, sexual assault, and
stalking, appeal of veterans and public
benefit claim denials, and the resolu-
tion of outstanding criminal warrants,

(D) Component services or activities
may include client intake, preparation
of cases for trial, provision of legal ad-
vice, representabion at hearings, and
counseling,

(E) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees, Piling
fees and other necessary court costs
are also eligible, If the subrecipient is
a legal services provider and performs
the services 1itself, the eligible costs
are the subrecipient's employees’ sala-
ries and other costs necessary bto per-
form the services.

(F) Legal services lor immigration’

and citizenship matters and issues re-
lating to mortgages are ineligible
costs. Retainer fee arrangements and
contingency fee arrangements are in-
eligible costs.

(vil) Life skills training, The costs of
teaching oritical lile management
skills that may never have heen
learned or have been lost during the
course of physical or mental illness,
domestic violence, substance use, and
homelessness are eligible costs. These
gservices must be necessary to assist
the program participant to function
independently in the community. Com-
ponent lfe skills training are badg-
sting resources, managing money,
managing a household, resolving ocon-
flict, shopping for food and needed
items, improving nutrition, using pub-
lic transportation, and parenting,

(viil) Menial heulth services, (A) Itligi-
ble costs are the direct ountpatient
treatmenl by licensed profsssionals of
mental health conditions. )
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(B) BSCG funds may only be used for
these services to the exfient that other
appropriate mental health services are
unavallable or inaccessible within the
community.

(C) Mental health services are the ap-
plication of therapeutic processes to
personal, family, situational, or ococu-
pational problems in order to bring
about positive resolution of the proh-
lem or improved individoal or family
functioning or circumstances, Problem
areas may include family and marital
relationships, parent-child problems,
or symptom management,

(D) Bligible treatment consists of eri-
sis interventions; individual, family, or
group therapy sessions; the prescrip-
tion of psychotropic medications or ex-
planations about the use and manage-
ment of medications; and combinations
of therapeutic approaches bto address
multiple problems.

(ix) Substance abuse treatment services.
(A) Rligible substance abuse treatment
services are designed to prevent, re-
duoe, eliminate, or deter relapse of sub-
stance-abuse or addictive behaviors and
are provided by licensed or certified
professionals. ]

(B) BSG funds may only be used for
these services to the extent that other
appropriate substance abuse treatment
services are unavailable or inaccessible
within the community.

(¢) Bligible treatment conslsts of cli-
ent intalke and assessment, and oub-
patient' treatment for up to 30 days.
Group and individual counseling and
drug testing are eligible costs. Inpa-
tient detoxification and other inpa-
tient drug or alcohol treatment are not
eligible costs.

(x) Transportation. Bligible costs con-
gist of the transportation costs of a
program participant’s travel ‘6o and
from medical care, employment, child
care, or other eligible essential serv-
ices facilities, These costs include the
following:

(A) The cost of a program partici-
pant's travel on public transportation,

(B) If service workers use their own
vehicles, mileage allowance for service
workers to visit program participants;

(C) The cost of purchasing or leasing
a vehicle .for the recipient or sub-
recipient in which staff transports pro-
gram participants and/or statf serving

program participants, and the cost of
gas, insurance, taxes, and maintenance
for the vehicle: and .

(D) The btravel costs of recipient or
subrecipient staff to accompany or as-
sigt program participants to use public
transportation.

(xi) Services for special populations.
BSG funds may he used to pravide serv-
ices for homeless youth, victim serv-
ices. and services for people Hving with
HIV/AIDS. so long as the costs of pro-

viding these services are eligible undser -

paragraphs (a)(1)(i) through (a)1)(x) of
this seckion, Theo term victim services
means gervices that assist program
participants who are victims of domes-
tic violence, dating violenoe, sexual as-
sault, or stalking, including services
offered by rape corisis centers and do-
mestic violence shelters, and other or-

. ganizations with a documented history

of effective work concerning domesbic
violence, dating violence, sexual as-
sault, or stalking.

(2) Renovation. Bligible costs include
1abor, materials, t00ls, and other costs
for renovation (including major reha-
bilitation of an emergency shelter or
conversion of a building into an emer-
gency shelter). The emergency shelter
must be owned by a government entity
or private nonprofit organization.

(3) Shelter operations. Bligible costs
are the costs of maintenance (Including
minor or routine repairs), rent, secu-
rity. fuel. equipment. insurance. utili-
ties. food. furnishings. and supplies
necessary for the operation of the
emergency shelter, Where no appro-
priate emergency ghielter is available
for a homeless family or individual, eli-
gible costs may also include a hotel or
motel voucher for that family or indi-
vidual,

(4) Assistance requived under the Uni-
Jorm Relocation Assistance and Real
Property Acquisition. Policies Act of 1970
(URA). Hligihle costs are the costs of
providing URA  assistance under
§576.408, including relocation payments
and other assistance to persons dis-
placed by a project aasisted with ESG
funds. Persons that receive URA assist-
ance are not considered Yprogram par-
ticipants'' for the purposes of this part,
and relocation payments ond other
URA assistance are nobt considered
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"rental assistence' or ‘housing reloca-
tion and stabilization sérvices' for the
purposes of this part.

(h) Prohibition against involuntary
Jamily separation. The age, of a child
under age 18 must nob be used as a
basis for denying any family's adimnis-
sion 0 an emergency shelter that unses
Emerzency Solutions Grant (ESG)
funding or services and provides shelter
o families with children under age 18,

e dindnan period of use, 3y Ren-
ovated buildings, Each building ren-
ovated with ESG funds must be main-
tained as a shelter for homeless indi-
viduals and families for not less than a
period of 8 or 10 years, depending on
the type of renovation and the value of
the building. The ‘“value of the build-
ing" is the reasonable monetary value
assigned to the building, such as the
value assigned by an independent real
estate appraiser. The minimum use pe-
riod must begin on the date the build-
ing is first occupied by a homeless indi-
vidual or tamily after the completed
renovation, A minimum period of use
of 10 years, required for major rehabili-
tation and conversion, must he en-
forced by a recorded deed or use re-
striction.

(1) Major rehabilitation, If the reha-
hilitation cost of an emergency shelter
exceeds 76 percent of the value of the
huilding before rehabilitation. the min-
imum period of uge is 10 years.

i1y Conwversion. 1t the cost to convert
4 building into an emergency shelter
exceeds 75 percent of the value of the
huilding after .conversion., the min-
imum period of use is 10 years.

(ii1) Renovation other than major reha-
bilitation or conversion. In all other
cages where BSGE funds are used for
renovation, the minimum period of use
Is 8 years,

(2) Essential services and shelter oper-
ations. Where the recipient or sub-
recipient uses BSG funds solely for es-
sential services or shelter operations,
the recipient or subrecipient must pro-
vide services or ghelter to homeless in-
dividuals and families at least for the
period during which the BSG funds are
» provided, The recipient or subrecipient
closg not need to limit these services or
shelter to a paprtioular site or struc-
ture, so long as the site or structure
serves the same type ol persons origi-

24 CFR Ch. V (4-1-12 Editlon)

nally served with the assistance (e.g.,
families with children, unaccompanied
youth, disabled individuals, or victims
of domestic violencs) or serves home-
less persons in the same area where the
recipient or subrecipient originally
provided the services or shelter.

() Maintenance of effort. The mainte-
nance of effort requirements under
§676.101(c). which apply to the use of
ERG funds for essentiol services relubed
Lo streeh cuorsach, also apply for the
nse of such funds for essential services
related bo emergency shelter,

§576.108 Homelessness prevention
component,

m|SG funds may be used to provide
housing relocation and stabilization
services and short- and/or medium-
term rental assistance necessary to
prevent an individual or family from
moving into an emergency shelfer or
another place described in paragraph
(1) of the ‘‘homeless’” definition in
§576.2. This assistance, referred to as
homelessness prevention, may be pro-
vided to individuals and families who
mest the criteria under the “at risk of
homelessness” definition, or who meet
the oriteria in paragraph (2), (8), or (4)
of the *‘homeless” definitlon in §576.2
and have an annual income below 30
percent of median family income for
the area, as determined by HUD, The
costs of homelessness preventbion are
only eligible o the extent thot the as-
gistance is necessary to help the pro-
gram participant regain stability in
the program participant's current per-
manent housing or move into other
permanent lhousing and achieve sta-
hility in that housing, Homelessness
prevention must he provided in accord-
ance with the housing relocation and
sbabilization services requirements in
§576.105, the shori-term and medinm-
term rental agsistance requirements in
§5676.106, and the wribtben standards and
procedures established under §576.400.

§676.104 Rapid re-housing assistance
component,

BSG funds may be used to provide
housing relocation and stabilizabion
services and short- and/or medinm-
term rental assistance as necegsary Lo
help a homelegs individual or family
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move as quickly as possible into per-
manent housing and achieve stability
in that housing, This assistance, re-
ferred to as rapid re-housing assist-
ance, may be provided to program par-
ticipants who meet the oriteria under
paragraph (1) of the “homeless” defini-
tion in §676.2 or who meet the criteria
ander paragraph (4) of the “homeless”
definition and live in an emergency
ghelter or other place described in
paragraph (1) of the “homeless’" defini-
tion. The rapid re-housing assistance
must be provided In accordance with
the housing relocation and stabiliza-
tion services requirements in §576.105,
the short- and medinm-term rental as-
sistance requirements in §576.106, and
the written standards and procedures
established under §676.400,

§576.106 Housing velocation and sta-
bilization services,

(a) Financial assistance costs. Suhject
to the general conditions under §576.103
and §676.104, BSG funds may be used to
pay housing owners, utility companies,
and other third parties for bthe fol-
lowing costs: C

(1) Rental application fees. BSG funds
may pay for the rental housing applica-
tion fee that is charged by the owner to
all applicants,

(2) Security deposits. BSG funds may
pay for a security deposit that is equal
to no more than 2 months' rent.

(3) Last month’s rent. If necessary to
obtain housing for a program partlci-
pant, the last moonth's rent may be
paid from BSG funds to the owner of
that housing at the time the owner is
paid the security deposit and the first
month's rent. This assistance must not
excesd one month’'s rent and must be
included in ocalculating the program
participant's btotal rental assigbance,
which cannot exceed 24 rmonths during
any 3-year period,

(4) Utility deposits. ESG funds may
pay for a standerd ubility deposit re-
quired by the utility company for all
customers for the utilities Hsted in
paragraph (b) of this section.

(6) Utility payments. BSG funds may
pay for up to 24 months of utility pay-
ments per program participant, per
service, including up to 6 months of
atility paymenbs in arrears, per serv-
ice. A partial payment of a ubility bill

§576.106

counts as one month, This assistance
may only be provided if the program
participant or a member. of the same
household has an account In his or her
name with a utility company or proof
of resporsibility tc make utillby pay-
ments. Bligible utility services are gas,
electric, waber, and sewage. No pro-
gram participant shall receive more
than 24 months of utility agsistance
within any 3-year period.

(6) Moving costs. ESG funds may pay
for moving costs, such as truck rental
or hiring & moving company. This as-~
sistance may include payment of fem-
porary storage fees for up to 3 months,
provided that the fees are accrued after
the date the program participant be-
gins recelving assistance under para-
graph (b) of this section and hefore the
program participant moves into perma-
nent housing. Payment of temporary
storage fees in arvears is not eligible,

(b) Services costs, Subject to the gen-
aral restrictions under §576.103 and
§576.104, ESG funds may be used to pay
the costs of providing the following
services: . ‘

(1) Housing search and placement,
Services or activities necessary to as-
sist program participants in locating,
obtaining, and retaining suitable per-
manent housing, include the following:

(1) Assessment of housing barriers,

- needs. and preferences;

(i1) Development of an action plan for
locating housing:

(iii) Housing search:

(iv) Outreach to and negotiation with
owners:

(v) Assistance with submitting rental
applications and understanding leases;

(vl) Assessment of housing for comi-
pliance with = Emergency Solutions
Grant (BSE) requirements for habit-
ability, lead-based paint, and rent rea-
sonableness;

(vii) Assistance with obtaining ubili-
ties and making moving arrangements;
and .

(viil) Tenant counseling.,

(2) Housing stability cuse management,
ESG funds may bhe used to pay cost of
agsessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services to facillitate housing sta-
hility for a program participant who
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resides in permanent housing or to ag-
sist a program participant in over-
coming immediate harriers to obtain-
ing housing. This assistance cannot ex-
ceed 30 days during the period the pro-
gram participant is seeking permanent
housing and cannot exceed 24 months
during the period the program partici-

~pant is living in permanent housing.

Component services and activitiss con-
sist ol

ta, Using the ceactallzed or coordi-
nated assessment system as reguired
under §§76.400(d), to evaluate individ-
uals and families applying for or re-
ceiving homelessness prevention or
rapid re-housing assistance;

(B) Conducting the initial evaluation
required under §576.401(a); including
verifying and documenting eligibility,
for individualg and families applying
for homelessness prevention or rapid
re-housing assistance;

(C) Counseling;

(D) Developing, securing, and coordi-
nating services and obtaining PFederal,
Stabe, and local henefits;

(B) Monitoring and evaluating pro-
gram participant progress;

() Providing information and refer-
rals to other providers;

(@) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability: and

(H) Conducting re-evaluations re-
gulred ander §576.401(h),

(3) Mediation, ESG funds may pay lor
mediation between the program partic-
ipant and the owner or person(s) with
whom the program participant is liv-
ing, provided that the mediation is nec-
egsary to prevent the program’ partici-
pant from loging permanent houging in
which the program participant cur-
rently resides. :

(4) Legal services. BSG funds may pay
for legal services, as set forth in
§676.102(a)(1)(v1), except thalb the eligi-
ble subject matbers also include land-
lord/tenant matters, and the services
must be necessary to resolve a legal
problem that prohibits the program
participant. from obtaining permanent
housing or will likely result in the pro-
gram participant losing the permanent
housing in which the program partici-
panlb curvently resides.

24 CFR Ch, V (4-1-12 Edition)

(5) Credit repair. BSG funds may pay
for credit cownseling and other services
necessary to assist program partici-
pants with oritical skills related to
household budgeting, managing money,
acooegsing & free personal oredit report,
and resolving personal credit probhlems.
This assistance does not include the
payment or modification of a debht.

(oY Muxtmum amounts and periods of
aasistance, The recipient may set o
maximuwm dollar amouns. thoc a pro-
gram participant may receive for sach
type of financial asgistance under para-
graph (a) of this section. The recipient
may also set & maximum period for
which a program participant may re-
celve any of the types of assistance or
gervices under this section, Howsever,
except for housing stability case man-
agement, the total period for which
any program participant may receive
the services under paragraph (b) of this

-seobion must not exceed 24 months dur-

ing any 8-year period, The limits on
the assistance under this section apply
to the total assistance an individual re-
ceives, either as an individual or as
part of a family.

(d) Use with other subsidies. Financial
agsistance under paragraph (a) of this
section cannot be provided to a pro-
gram participant who is receiving the
same bype of assistance through other

_public sources or to a program partici-

pant who has bheen provided with re-
placement housing payments under the
URA., during the period of time covered
by the URA payments,

§676.106 Short-term and medium-term
rental assistance,

(a) General provisions, Subject to the
general conditions under §576,103 and
§676,104, the recipient or subrecipient
may provide a program participant
with up to 24 months of rental assist-
ance during any 3-year period, This as-
sistance may be short-term rental as-
sistance, medium-term rental agsigt-
ance, payment of rental arrears, or any
combination of this assistance.

(1) Short-term rental assigtance is as-
sistance for up to 3 monbhs of rent,

(2) Medium-term rental assistance is
assigtance for more than 3 months but
not more than 24 months of rent,.

(3) Payment of rental arrears con-
slsts of o one-time payment for up to 6
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Ofc, of Asst, Secy., Comm. Planning, Develop., HUD ‘ §576.106

months of rent in arrears, including
any late fees on those arvears,

(4) Rental assistance may be tenant-
haged or project-hased, as sebt forth in
paragraphs (h) and (1) of this gsection, -

(b) Discretion to set caps and condi-
Hons. Subject to the reguirements of
this section, the recipient may set &
maximum amount or percentage of
rental assistance that a program par-
ticipant may rveceive. a maximum nuani-
her of montha that a program partici-
pant may receive rental agsistance, or
a maximum number of times that a
program participant may receive rent-
al assistance, The recipient may also
require program participants to ghare
in the costis of rent.

(0) Use with other subsidies. Bxoept for
a one-time payment of rental arrears
on the tenant's portion of the rental
payment, rental assistance cannot he
provided to a program participant who
is recelving tenant-based rental assist-
ance, or living in a housing unit receiv-
ing project-hased rental assistance or
operating assistance, through other
public sources, Rental assistance may
not be provided to a program partici-
pant who has been provided with re-
placement housing payments under the
URA during the period of timse covered
by the URA payments.

(d) Rent restrictions, (1) Rental assist-
ance cannot be provided unless the rent
does not exceed the Fair Market Rent
established by HUD. as provided under
24 CFR part 888, and complies with
HUD's standard of rent reasonableness,
as established under 24 CFR 982.507,

(2) For purposes of calculating rent
ander this section, the rent shall equal
she sum of the total monthly rent for
the unit. any fees reguired for occu-
pancy under the leage (other than late
fees and pet fees) and, iI the tenant
pays separately for ubilities, the
monthly allowance for ubilities (ex-
cluding telephone) established by the
public housing authoriby for the area
in which the housing is located,

(e) Rental assistance agreement. The
recipient or subrecipient may make
rentdl assistance payments only to an
owner with whom the recipient or sub-
recipient has entered into a rental as-
gistance agreement. The rental assist-
ance agreement must seb fortly the
terms under which vental assistance

will he provided, including the require-
ments that apply under this sechion.
The rental assistance agreement must
provide that, during the term of the
agreement, the owner muat give the re-
cipient or subrecipient a copy of any
notice to the program participant bo
vacabte the housing unit, or any com-
plaint used under state or local law to
commence an eviction aaction against
the program participant. .

(#) Late payments. The recipient or
subrecipient must nake thmely pay-
ments to each owner in accordance
with the rental assistance agreement,
The rental assistance agreement must
contain bthe same payment due -dabe,
grace period, and late payment penalty
requirements as the program partici-
pant's lease. The recipient or sub-
recipient is solely responsible for pay-
ing late payment penalties that it in-
curs with non-ESG funds.

(g) Lease, Each prograim participant
recelving rentdl assistance must have a
legally binding, written lease for the
rental unit, unless the assistance is

golely for rental arrears, The lease

must be between the owner and the
progmm.parbioipant. Where the assist-
ance is solely for rental arrears. an
oral agreement mey be accepted in
place of a written lease, if the agree-
ment gives the program participant an
enforceable leagsehold interest under
state law and bhe agreement and rent

owed are  sufficiently documented by -

the owner's financial records. rent
ledgers, or canceled checks., For pro-
gram participants living in housing
with project-hased rental assistance
under paragraph (1) of this section, the
lease must have an initial term of one
year. :

(h) Tenant-based rental assistance. (1)
A program participant who receives
tenant-baged rental assistatice may se-
lect a housing unit in which to live and
may move o another unit or building'
and conbinue to receive rental agsist-
ance, as long as the program partici-
pant continues to meeb the program re-
qulrements.

(2) The reciplent may require that all
prograum participants live within a par-
ticular area for the period in which the
rental assistance is provided.

(3) The rental assistance agreement
with the owner must terminate and no
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further rental assistance payments
under that agreement may be made if:

(i) The program participant moves
‘out of the housing unit for which tho
program participant has a lease;

(11) The lease terminates and is not
ranewed; or

(iii) ‘The program partioipant be-
comes ineligible to receive ESG rental
assistance,

(11 Project-bused  rental wssistunce, If
s eseipient or subrecipient ideabifies
a permanent housing unit that meets
BSG requirements and becomes avail-
able before a program participant is
identitied to leass tle unit, the recipi-
ent or subrecipient may enter into a
rental assistance agresment with the
owner bo reserve the unit and subsidize
its rent in accordance with the fol-
lowing requirements:

(1) The rental agsistance agreement
may cover one 0 more permanent
housing units in the same building.
Hach unit covered by the rental assist-
ance agreement (“‘assisted unit'’) may
only be occupied by program partici-
pants, except as provided under para-
eraph (i1)4) of this section,

(2) The reciplent or subrecipient may
pay up to 100 percent of the first
month's rent, provided that a program
participant slgns a lease and moves
into the unit before the end of the
month for which the first month's rent
is paid. The rent paid before a program
participant moves into the unit must
nol exceed the rent to be charged under
the program participant's lease and
must be included when determining
that program participant’s total rental
assistance.

(3) The recipient or subrecipient may’
make monbhly rental assisbance pay-

ments only for each whole or partial
month an asslgted unit is leased to a
program participant, When a program
participant moves out of an assisted
unit, bhe recipient or subrecipient may
pey the next month's rent, .e., the first
month's rent for a new program partic-
ipant, as provided in paragraph (1)(2) of
this section.

(4) The program participant’s lease
must not condition the term of occu-
pancy to the provision of rental assist-
ance payments. If the program partici-
pant  is  determined 1Ineligible or
reaches  the maximum number of

24 CER Ch, V (4-1-12 Edition)

‘months over which rental assistanoe

can he provided, the recipient or sub-
recipient must suspend or terminate
the rental assistance payments for the
unit, If the payments are suspended,
the individual or family may remain in
the assisted unit as permitted under
the lease, and the recipient or sub-
recipient may resume payments if the
individual or family again hecomes eli-
wible and ueeds further rental assist-
ahce. T bhe payments are terminated.
vhe rental assistance may be trans-
ferred to another available unit in the
gsame building, provided that the other
unit meets all BSE requirements,

(6) The rental assistance agreement
must have an initial term of one year.
When a new program participant moves
into an agsisted unit, the term of the
rental assistance agreement may be ex-
tended Lo cover the initial term of the
program participant's lease, If the pro-
gram participant’s lease is renewed,
the rental assigtance agreement may
be renewed or extended, asg needed, up
to the maximum number of months for
which the program participant remains
eligible, However, under no cir-
cumstances may the recipient or sub-
recipient commit ESG funds to be ex-
pended beyond the expenditure dead-
line in §576.203 or commit funds for a
fature BSG grant before the grant is
awarded,

() Changes in household composition,
The limits on the assistance under this
secbion apply Lo the tobtal assistance an
individual vreceives, elther as an indi-
vidnal or ag part of a family.

§676,107 HMIS component.

(a) Eligible costs.

(1) The recipient or subreciplent may
ugse BSG funds to pay the costs of con-
tribubing dato to the HMIS designaled
by the Continuum of Care for the area,
ineluding the costs of:

(1) Purchasing or leasing computor
hardwalre;

(ii) Purchasing software or soltware
licenses;

(1i1) Purchasing or leaging equip-
ment, including telephones, fax ma-
chines, and furniture;

(iv) Obtaining technical support;

(v) Lieasing office space;

(vi) Paying charges lor cleotricity,
gas, waber, phone service, and high-
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speed data transmission necessavy to
operate or contribute data to the
HMIS; )

(vil) Paying salaries for operating
HMIS, including:

(A) Completing data entry:

(B) Monitoring and reviewing daba
quality;

(C) Completing datn analysis

(D) Reporting to the HMIS Liead:

() Training statf on using the HMIS
or comparable database: and

() Implementing and complying
with HMIS requirements; '

(vill) Paying costs of stalf to travel
to and attend HUD-sponsored and HUD-
approved training on HMIS and pro-
grams suthorized by Title IV of the
McKinney-Vento Homeless Assistance
Aot; :

(ix) Paying staff travel costs to con-
duct intake; and

(x) Paying participation fees charged
by the HMIS Lead, if the recipient or
subrecipiens is not the HMIS Lead. The
HMIS Lead is the entity desipnated by
the Continuwm of Care to operate the
area’'s HMIS.

(2) If the recipient is the HMIS lead
agency, as designated . by the Con-
tinuwm of Care in the most recent fis-
cal year Continuum of Care Homseless
Assistance Grants Competition, 1t may
also use BSG funds to pay the costs of:

(1) Hosting and meaintaining HMIS
software or dabta:

(ii) Baclking up. recovering, or repair-
ing HMIS software or dabta!

(iiiy Upgrading. customizing. and en-
hancing the HMIS: ‘

(iv) Integrating and warehousing
data. including development of a data

. warehouse for use in aggregating data
from subrecipients using multiple soft-~

ware systems; .

(v) Administering the systenwu

(vi) Reporting to providers, the Con-
tinaum of Care, and HUD: and

(vil) Conducting training on using
the system or a comparable datahase,
including traveling to the training,

(3) If the subrecipient is a victim
services provider or a legal gervices
provider, it may use BSG funds to es-
tablish and operate a comparable daba-
base that collects client-level data over
time (Le., longitudinal data) and gen-
arates unduplicated aggregate reports
haged on the data, Information entered

nto a comparable databage must not
be entered directly into or provided to
an HMIS. :

() General restrictions. Activities
funded under this section must comply
with HUD's standards on participation,
data collection, and reporting under a
local HMIS.

$676.108 Administrative activities.

(a) Eligible costs. The recipient may

use up to 7.5 percent of ibs BSG grant
.for the payment of administrative

costs related to the planning and exe-
cutlon of BSG activities, This does not
include staff and overhead costs di-
rectly related to catrying out activi-
tles eligible under §576,101 through
§676.107, because those costs are eligi-
ble as part of those activities. Bligible
administrative costs include:

(1) General management, oversight and
coordination. Costs of overall program
manageément, coordinabion, moni-
toring, and evaluation. These costs in-
clude, but are not Hmited to, necessary
expenditures for the following:

(1) Salaries, wages, and related costs
of the recipient's staff, the staff of sub-
recipients, or other .stafl engaged in
program administration, In charging
costs to this category, the recipient
may either include the entire salary,
wages, and related costs allocable to
the program of each person whose pri-
mary responsibilities with regard to the
prograin involve prograii administra-
tion assignments. or the pro rata share
of the salary, wages, and related costs
of each person whose job includes any
program administration assigmments.
The reciplent may use only ome of
“these methods for each fiscal year
grant. Program administration assign-
ments include the following!

(A) Preparing program budgets and
schedules, and amendments bo those
hudgets and schedules:

(B) Developing systems for assuring
compliance with program require-
ments:

(0) Developing interagency agree-
ments and agreements with subrecipi-
ents and contractors to carry out pro-
gram activities; ) ‘

(D) Monitoring program aotivities for
progress and compliance with program
requirements:
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(®) Preparing reports and other docu-
ments directly related to the program
for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(@) EHvaluating program results
against stated objectives; and

(H) Managing or superviging persons
whose primary responsibilities with re-
gurtl b bhe program include such ws-
strpments as those describsd in paro-
wraph (a)liijd; through (&) of tGhis
section. ‘

(1) Travel costs incurred for moni-
toring of subrecipients:

(iii) Administrative services per-
formed under third-party contracts or
agreements, including general legal
services, accounting services, and audit
services: and .

(iv) Other costs for goods and serv-
ices reguired for administration of the
program, including rental or purchase
of equipment, insurance, utilities, of-
fice supples, and rental and mainte-
nance (but not purchase) of office
space. ‘

(2) Training on ESG requirements.
Costs of providing training on ESG re-
quirements and attending HUD-spon-
sored ESG trainings.

(8) Consolidated plan. Costs of pre-
paring and aniending the ESG and
homelessness-related sections of the
consolidated plan in accordance with
mSG requirements and 24 CFR part 81

4) BEnvirenmental review. Costs of oar-
rying out the environmental review re-
sponsibilities under § 576,407,

() Sharing requirement. (1) States, It
the recipient is a Stabe, the recipient
musl share its funds for administrative
cosbs with its subreciplents that are

units of general purpose local govern-

ment, The amount shared must be rea-
sonable under the circumstances. The
recipient may share its funds for ad-
ministrative costs with its subrecipi-
enbs that are private nonprofit organi-
zabions,

(2) Territories, metropolitan cities, and
urban counties, I the recipient is a ter-
vitory, metropolitan city, or uwrban

" county, the recipient may share its

funds for administrotive costs with s
subrecipients.

24 CFR Ch, V (4~1~12 Edlition)

§676.109 Indirect costs,

(a) In general. BSG grant funds may
be used to pay indirect costs in accord-
ance with OMB Circular A-87 (2 CFR
part 225), or A-122 (2 CFR part 230), as
applicabls, o

(hy Allocation. Indirect costs may he
allocated to each eligible activity

under §576.101 through §576.108. so0 long

as that allocation is consistent with an
indirsct cost e propusel developed o

‘accordance with OME Circalar A-87 (2

CFR part 295), or A-122 (2 CFR part
230), as applicable,

(¢c) Expenditure lmits. 'The indirect
costs charged to an activity subject to
an expenditure limit under §676.100
must be added to the direct costs
charged for that activity when deber-
mining the total costs subject to the
expenditure limit,

Subpart C—Award and Use of
Funds

§676.200 Submission requirements
and grant approval,

i

(a) Application submission and ap-
proval, In addition to meeting the ap-
plication submission requirements in
24 CI'R part 5, subpart ¥, each State,
urban county, or msetropolitan oity
must submit and obtain HUD approval
of a consolidated plan in accordance
with the requirements in 24 CFR part
91, and each berritory must subhmit and
obtain HUD approval of a consolidated
plan in accordance with the require-
ments that apply to local governments
under 24 CFR part 91. As provided
under 24 CFR 86,12, HUD may lmpose
special conditions or restrictions on a
grant, if the reciplent 1s determined to
be high risk.

(h) Amendments., The recipient must
amend its approved congolidated plan
in order to make a change in its alloca-
tion priorities; make a change in 1ts
method of distributing funds! carry out
an aobivity not previously described in
the plan; or change the purpose, scope,
location, or beneficiaries ol an actiy-
ity. The amendment must he com-
pleted and submitted to HUD in ac-
cordanoe with the requirements under
24 CI'R 91,508,
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$576.201 Matching requirement.

(a) Regquirved wmount of. matching con-
tributions. (1) Except as provided under
paragraphs (a)(2) and (a)(3) of this sec-
tion, the recipient must make mateh-
ing contributions to supplement the re-
cipient’s ESG program in an amount
that equals the amount of ESG funds
provided by HUD,

(2) If the recipient i5 a State. the
first $100.000 of the fiscal year grant is
not required to be matched. However,
the recipient must transfer the benefit
of this exception to its subrecipients
that are least capable of providing the
recipient with matching contribuntions.

(3) This matching requirement does
not apply if the recipient is a territory.

(b) Eligible sources of matching con-
wibutions. (1) Subject to the require-
ment for States under paragraph (a)(2)
of this section, the-recipient may re-
quire its subrecipients to make mabch-
ing contributions congistent with this
gection to help meet the recipient's
matehing requirement.

(2) Matching contributions may ‘be
obtained from any source, including
any Federal source other than the ESG
program, as well as state, loocal, and
private sources, However, the following
requirements apply to matching con-
tributions from a Federal source of
funds:

() The reciplent must ensure the

" laws governing any funds to be used as

matching contributions do not prohibit
those fands from being used to mabch
Emergency Solutions Grant (BSG)
fands. .

(ii) If ESG funds are used to sabisfy
the matohing requirements of another
Federal program, then fanding from
that program may not be used to sat-
isfy the matching requirements under
this section,

(o) Recognition of matching contribu-
tions. (1) In order to meeb the madbching
requirement, bthe matching contribu-
tions must meet all requirements that
apply to the BSCG funds provided by

'HUD, except for the pxpenditure 1mits

in §576.100.

(2) The mabching conbributions must
he provided after the date that HUD
signs the grant agreement.

(3) To count toward the required
mabeh for the vecipient's fiscal year
grant, cash contributions must be ex-

pended within the expenditure deadling
in §576.203, and noncash confributions
muast be made within the expenditure
deadline in §576.208.

(4) Contributions ugsed to match a
previous BSG grant may not be used to
mateh a subsequent BSG grant.

(6) Contributions that have been or
will be counted as sabisfying & mabch-
ing requirement of another Federal
grant or award may not count as satis-
fying the matching re¢uirement of this
section,

(d) Eligible types of matching congribu-
tions, The matching requirement may
he met by one or both of the following:

‘(1) Cash contributions. Cash expended
for allowable costs, as defined in OMB
Circulars A-87 (2 CFR part 226) and A-
199 (2 CFR part 230), of the recipient or
subrecipient,

(2) Noncash contributions. The value of
any real property, squipment, goods, or
sorvices contributed to ‘the recipient’s
or subrecipient's ESG program, bro-
¢ided that if the recipient or sub-
recipient had to pay for them with
grant funds, the costs would have been
allowable, Noncash contributions may
also include the purchase value of any
donated building.

(e) Caloulating the amount of noncash
contributions. (1) To determine the
value of any donated material or build-
ing, or of any lease, the recipient must
use & mebthod reasonably caleulated to
establish the fair market value.

(2) Services provided by individuals
must be valued ab rates consistent with
those ordinarily paid for similar work
in the recipient’s or subrecipient's or-
ganization, If the recipient or sub-
pecipient does not have smployees per-
forming similar worl, the rates must
he consistent with those ordinarily
paid by obher employers for gimilar
work in the same labor marlet,

(3) Some noncash contributions are
real property, equipment, goods, or
gervices that, if the recipient or sub-
recipient had to pay for them with
grant funds, the payments would have
heen indirect costs. Matching credit for
these contributions must he given only
if the recipient or subrecipient has es-
tablished, along with 1ts regular indi-
yect cost rate, a special rate for allo-
cating bo individual projects or pro-
grams the value of those congributions.
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(f) Costs paid by program income. Costs
paid by program income shall count to-
ward meeting the recipient's matching
requirements, provided the costs are el-
igible EBSG costg that supplement the
reclpient's ESG program,. ’

§576.202 Means of carrying out grant
activities,

(o) States, If the vecipient is o State,

sig rscipient may use 4l amount con-

jraastt winh the pesbricolons fn §576.100

and §576.108 to carry oul adminigtra-

tive activities through its employees or
procurement contracts, If the reciplent
is a State, and has been identified as
the HMIS lead by the Continuum of
Care, the State may use funds to carry
out HMIS activities set forth in
§676,107(a)(2). 'The reciplent must
subgrant the remaining funds in its fis-
cal year grant to:

(1) Units of general purpose local gov- -

ernment in the State, which may in-
clude metropolitan cities and urban
counties that receive BSG funds di-
rectly from HUD; or

(2) Private nonprofit organizations,
provided that for emergency shelter ac-
tivities the recipient obtains a certifi-
cation of approval from the unit of gen-
eral purpose local government for the
geographic area in which those activi-
ties are to be carried out.

(h) Recinlents other than States, sub-
recipients, The recipient, if it is not a
State, and all subreciplents may carry
out all eligible activities through their
employees, procurement contracts, or
subgrants to private nonprofit organi-
zabtions, If the recipient ir an urban
county, it may oarry out activities
through any of its member govern-
ments, so long as the county applies to
its members the same reguirements
that are applicable to local govern-
-ment subrecipients under this part.

§676.208 Obligation, expenditure, and
payment requirements.

(a) Obligution of funds. (1) FPunds allo-
culed to States, (1) Within 60 days from
the date that HUD signs the grant
agreement with the State (or grant
amendment for reallocabed funds), the
recipient must obligate bthe entbire
grant, except the amount for lts ad-
ministrative costs, This requirement is
meb by a subgrant agreement with, or

24 CFR Ch. V (4=1-12 Ediition)

a letter of award requiring payment
from the grant to, a subrecipient.

(i) Within 120 days after the date
that the State obligates its funds to a
unit of general purpose local govern-
ment, the subrecipient must obligate
all of those funds by a subgrant agree-
ment with, or a letter of award requir-
ing payment to, a privale nonprofit or-
onnizabion: a procurement acontract: ov
she written desigmation of o depart-
ment wichin the government ol the
subrecipient to directly carry out an
eligible activity.

(2) Funds allocated to metropolitan cit-
{es, wrban counties, and territories, With-
in 180 days after the date that HUD
signs the grant agreement (or a grant
amendment for reallocation of tunds)
with the metropolitan oity, urban
counby, or terrikory, the vrecipient
must obligate all the grant amount, ex-
cept the amount for its administrative
costs. This requirement is met by an
agreement with, or a letter of award
requiring payment to, a subrecipient; a
procurement contract; or a written
designation of a department within the
government of the recipient to directly
carry out an eligible activity, If the re-
oipient is an urban county, this re-
quirement may also be met with an
agreement with, or letter of award re-
quiring payment to, a member govern-
meént, which has designated a depart-
ment to directly carry out an eligible
acbivity. ’

(b) Eapenditures. The recipient must
draw down and expend funds {rom each
yoar's grant not less than once during
each guarter of the recipient’s program
year. All of the recipient’'s grant must
be expended for eligible activity costs
within 24 months after the date HUD
signs bhe grant agreement with the re-
cipient. For the purposes of this para-
graph, sxpenditure means either an ac-
tual cash disbursement for a direct
chatge for a good or service o1 an indi-
rect cost or the -accrual of a direct
charge for a good or gervice or an indi-
rect cost, :

(¢) Payments to subrecipients. The re-
cipient must pay each subrecipient for
allowable costs within 30 days alter re-

ceiving the subrecipient's complete
payment request, This requirement

also applies to each subrsecipient that
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is a unit of general purpose local gov-
ernmenbt.

Subpart D-—-Rea!locaﬂons

$6576.300 In general.

(1) Funds not awarded by HUD due to
failure by the recipient to submit and
obtain HUD approval of a consolidated
plan will be reallocated in accordance
with §§576.301 shrough 576.303.

(2) Recaptured funds will be awarded
by formula. In October and April each
year, HUD will determine if the
amount of recaptured funds is at least
30 percent of the most recent fiscal
year appropriation, If so, HUD will
amend all existing grants and reallo-

cate the funds. If the amount is less

than 30 percent of the most recent fis~
cal year appropriation, the funds will
be reallocated in conjunction with the
next fiscal year's allocation of funding.

§576,301 Metropolitan cities and
urban counties.

Grant funds returned by a metropoli-
tan oity or urban county will be reallo-
cated as follows:

(a) Eligible recipient. HUD will make
the funds available to the State in
which the city or county is located.

(b) Notification of availability. HUD
will promptly notify the State of the
availability of the amounts to be re-
allocated,

(0) Application requirement. Within 45
days after the date of notification, the
State must submit to HUD a substan-
tial amendment to its consolidated
plan in accardance with 24 CFR part 91,

(d) Restrictions that apply to reallo-
cated amounts, The same requirenients
that apply to grant funds allocated
under §576.3 apply 6o grant funds re-
allocated under this section, except
that the Stabe must distribute the re-
allocated funds:

(1) To private nonprofit organizations
and units of general purpose local gov-
ornment 1in the geographic area in
which the metropolitan city or urban
counby is located;

(2) If funds remain, to private non-
profit organizations and units of gen-
eral purpose local government located
throughout the State,

§576.302 States,

Grant funds returned by a State will
he reallocated as follows:

(a) Eligible recipients. HUD will male
the funds avallable:

(1) To metropolitan cities and urban
counties in the State that were not al-
located funds- under §576.3 because the
amount they would have been allocated
did not meebt the minimum require-
ment under §576.3(H2)

(2) If funds remain, to county govern-
ments in the State other than urban
counties;

(8) Then, if funds remain, to metro-
politan cities and urban counties in the
State that were allocated funds under
§676.3.

(b) Notification of availability. HUD
will notify eligible recipients of the
availability of the funds hy a notifica-
tion letter or FEDERAL REBGISTER nO-
tice, which will speclfy how the awards
of funds will be made.

(0) Application requirements, Within 45
days after the date of notification, the
eligible recipient must submit to HUD:

(1) A substantial amendment to its
approved consolidated plan in acoord-
ance with 24 CFR part 91; or .

(2) If the eligible reoipient does not
have an approved consolidated plan, an
abbreviated consolidated plan thatb
meets the requirements in the PBD-
ERAL REGISTER notice or notification
letter from HUD,

(d) Restrictions that apply to reallo-
cated amounts, The same requirements
that apply to grant funds allocated
under §576.3 apply to grant funds re-
allocated under bhis section. '

$676,303 Tervitories.’

. (a) General. Grant funds returned by a
territory will be reallocated o other
territories, then 1if funds remain, to
States,

(h) Allocation method. The funds will
be allocated as follows:

(1) For territories, the funds will be
allocated among the territories in di-
rect proporvtion with each territory's
share of the total population of all of
the eligible territories. If HUD deter-
mines that a territory failed to spend
its funds in accordance with ESG re-
quirements, then HUD may exclude the
tervitory from Ghe allocation of re-
allocation amounts uncer this section,
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(%) Por States, the funds will be allo-
cated to each State in direct propor-
tion with each State's share of the
total amount of funds allocated to
States under §576.3,

{¢) Notification of availability. HUD
will notify eligible recipients of the
availability of the fund hy a lstter or
FEDERAL REGISTER nohice, which will
gpecity how the awards of funds will he
e,

i Application cequirements, Within 48
duys aiter bhe dabe of notification, the
eligible vecipient must submit to HUD
a substantial amendment to its con-
solidated plan in accordance with 24
UFR part 91, ’

(e) Restrictions that apply to reallo-
cated amounts. The same requirements
that apply to grant funds allocated
under §576.3 apply to grant funds re-
allocated under this section.

Subpart E~Program Requirements

§676.400 Area-wide systems coordina-
tion requirements.

(a) Consultation with Continuums of
Care. The recipient must consult with
each Continuum of Care that serves the
reciplent’s jurisdiction in determining
how to allocate ESG funds each pro-
gram year; developing the performance
sbundards for, and evaluating the out-
comes of, projects and activities as-
sisted by ESG funds; and developing
funding, policies. and procedures for
the administration and operation of
the HMIS. :

(h)y Coordination with other targeted
homeless services, The recipient and its
subrecipients musgt coordinate and in-
tegrate, to the maximum extent prac-
ticable, BSG-funded activities with
other programs targeted to homeless
people in the area covered by the Con-
tinaum of Care or aren over which the
services are coordinated to provide a
strategle, community-wide system to
prevent and end homelessness for that
aten, These progroams include:

(1) Shelter Plus Care Program (24
CI'R part 582);

(%) Supportive Housing Program (24
CEFR part 583);

(3) Bection 8 Moderate Rehabilitation
Program for Single Room Occupancy
Program for Homeless Individuals (24
CIFR part 882);

24 CFR Ch. V (4-1-12 Edition)

(4) HUD—Veterans Affairs Supportive
Housing (HUD-VASH) (division X, title
II, Consolidated Appropriations Act,
2008, Pub. L. 110-161 (2007), 78 FR 26026
(May 8, 2008));

(6) Bduocation for Homeless Children
and Youth Grants for State and Local
Activities (title VII-B of the MocKin-
ney-Vento Homeless Assistance Act (42
17.8.C, 11431 et seq)):

(8) Crants or she Benetit of Homeloss
ndividuals sechion 306 of the Public
Health Services Act (42 U.B.C, 290an—
5 :
() Healthoare for the Homeless (42
CFR part 5lo);

(8) Programs for Runaway and Home-
less Youbth (Runaway and Homeless
Youth Act (42 U.S.C. 6701 et seq.));

(9) Projects for Assistance in Transi-
tion from Homelessness {part C of bitle
V of the Public Health Service Act (42
U.8.C. 290cc-21 et seq.));

(10) Services in Supportive Housing
Grants (section B620A of the Public
Health Service Act),

(11) Emergency Food and Shelter
Program (title III of the McKinney-
Ventc Homeless Assistance Act (42
U.8.C. 11331 et seq.));

(12) Transitional Houslng Assistance
Grants for Vietims of Sexual Assault,
Domestic Violence, Dating Violence,

and Stalking Program (section 40299 of

the Violent Crime Control and Law En-
forcement Act (42 U,8.C. 13976));

(13} Homieless Veterans Reintegration
Program (section 5(a)l)) ol the Home-
less Veterans Comprehensive Assgist-
ance Act (38 U.S.C, 2021);

(14) Domiciliary Care for Homeless
Veterans Program (38 U,8,C, 2043);

(15) VA Homeless Providers Grant
and Per Diem Program (38 CFR part
61);

(16) Health Care for Homeless Vet-
erans Program (38 U.8.C. 2031):

17) Homeless Veterans Denbtal Pro-
gram (88 U.S8.C, 2062);

(18) Supportive Services for Vebomn
Families Program (38 CI'R part 62); and

(19) Veteran Jusbice Outreach Initin-
tive (38 U.5.0, 2081).

(c) System and program coordination
with mainstream resowrces, The recipient
and its subrecipients must coovdinate
and integrate, to the maximum extent
practiceble, BSG-lunded activities with
mainstream  housing, health, social
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services, employment, education, and
youth programs for which families and
individuals at risk of homelessness and
homeless individuals and families may
be eligible, Bxamples of these programs
include: .

(1) Public housing programs assisted
undei section 9 of the U.S. Housing Act
of 1937 (42 U.8.C, 1437g) (24 CFR parts
906, 968. and 990);

(2) Housing programs receiving ten-
ant-based or project-based assistance
under section 8 of the U.S. Housing Act
of 1937 (42 U.8.C. 1487f) (respectively 24
CFR parts 982 and 983);

(3) Supportive Housing for Persons
with Disabilities (Section 811) (24 CFR
part 891);

(4) HOME Investment Partnerships
Program (24 CFR part 92);

(6) Temporary Assistance for Needy

" Pamilies (TANF) (46 CFR parts 260~

266);

(6) Health Center Program (42 CFR
part 6le);

(7) State Children’s Health Insurance
Program (42 CFR part 467) '

(8) Head Start (46 CFR chapter XIIT,
subchapter B);

(9) Mental Health and Substance
Abuse Block Grants (46 CFR part 96);
and

(10) Servieces funded under the Work-
force Investment Act (29 U.S.C. 2801 et
seq.).

(1) Centralized or coordinated assess-
ment. Once the Continuum of Care has
developed a cenbralized assessment sys-
tam. or a coordinated assessment sys-
tem in accordance with requirements
to be established by HUD. each ESG-
funded program ot project within the
Continuum- of Care's area must use
that assessment system. The recipient
and subrecipient must work with the
Continnum of Care to sensure bhe
screening, assessment and referral of
program participants are consistent
with the written standards required by
paragraplh (e) of this sechion. A victim
service provider may choose not to use
the Continuwm of Care's centralized or
coordinated assessment systeni.

(e) Written standards for providing ESG
assistance. (1) If the recipient is a met-
ropolitan city, arban county, or tiorri-
gory. the recipient must have written
standards for providing Emergency So-

lations Cirant (BSG) assistance and

must consistently apply those stand-
ards for all program participants. The
recipient must describe these standards
in its consolidated plan.

(2) If the recipient is a state:

(1) The recipient must establish and
consistently apply, or require that its
aubrecipients establish and consigt-
sntly apply. written standards for pro-
viding ESG assistance, If the written
standards are established by the sub-
recipients. the recipient may require
these written standards to he:

(A) Established for each area covered
by a Continuum of Care or area over
which the services are coordinated and
followed by each subrecipient pro-
viding assistance in that area; or

(B) Established by each subrecipient
and applied consistently within the
subrecipient’s program.

(i) Written standards developed by
the state must be included in the
gtate’s Consolidated Plan. If the writ-
ten standards are developed by its sub-
recipients, the recipient must describe
its requirements for the establishment
and implementation of these standards
in the state's Consolidated Plan,

(3) At a minimum these written
standards must include:

(i) Standard policies and procedures
for evaluabing individuals' and fami-
les' eligibility for assistance uncer
Emergency Solutions Grant (ESG);

(i) Standerds for targeting and pro-
viding essential services related to
street.outreach:

(iil) Policies and procedures for ad-
mission. diversion, referral, and dis-
charge by emergency shelters agsisted
ander ESG, including standards regard-
ing length of stay, if any. and safe-
guards to meet the safeby and shelter
needs of special populatious, e.g., vic-
tims of domestic violence, dabing vio-
lence, sexual assaulb, and stalking; and
individuals and families who have the
highest barriers to housing and are
likely to be homeless the longest:

(iv) Policies and procedures for as-
sessing, prioritizing, and reagsessing
individuals’ and families' needs for es-
gential services related to emergency
shelter;

(v) Policies and procedures for co-
ordination among emergency shelter
providers, essential gervices providers,
homelessness prevention, and rapid ve-
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housing assistance providers; other
homeless assistance providers; and
mainstream service and housing pro-
viders (see §576.400(b) and (¢) for a list
of programs with which ESG-funded ac-
tivities must be coordinated and inte-
grated to the maximum extent prag-
ticable):

(vi) Policies and procedurss for deter-
mining and prioribizing which eligible
tunilies and individooals will receive
iones I:SBLXGJ.:SS preyention agslstance
and which eligible families and individ-
uals will receive rapid re-housing as-
sigtance; )

(vil) Standards for determining what

percentage or amount of rent and utili-
ties costs each program participant
must pay while receiving homelegsness
prevention or rapid re-housing assist-
ance;

(viii) Standards for determining how
long a particular program participant
will be provided with renbtal assistance
and whether and how the amount of
that agssistance will he adjusted over
time; and

(Ix) Standards for determining the

type, amount, and duration of housing
stabilization and/or relocation services
to provide to a program participant, in-

.cluding the 1limits, it any, on the home-

lessness prevention or rapid re-housing
assistance that each program partici-
pant may receive, such as the max-
imum amount of assistance, maximum
number of months the program partici-
pant receive assistance: or the max-
imum number of times the program
participant may receive assistance,

(1) Participation in HMIS. The recipi-
unt must ensure that data on all per-
sons served and all activities assisted
under BSG are entered into the appli-
cable community-wide HMIS in the
area in which those persons and aotivi-
ties are located, or a comparable daba-
base, in accordance with HUD’s stand-
ards on participation, data collection,
and reporting under a loecal HMIS. If
the subrecipient is a victim service
provider or a legnl services provider, it
may use a comparable database that

- collects client-level data over time

(f.e., longitudinal” data) and generates
unduplicated aggregabe reports hased
on bhe data, Information entered into &
comparable database must not he en-

24 CFR Ch. V {4-1~12 Edlition)

tered directly into or provided to an
HMIS.

§576,401 Evaluation of program par-
ticipant eligibility and needs,

(a) Bvuluations.. The recipient or its
subrecipient must conduct an initial
evaluabion to determine the eligibility
of each individual or family's eligi-
bility for BSG assistance and the
amonnt and Lypes of assistance bhe in-
dividoad or family aseds 5o reguln sba-
pility in permanent housing, These
gvaluations must he conducted in ac-
cordance with the centralized or co-
ordinated assessment requirements set
forth under §576,400(d) and the written
standards established under §676,400(e).

(b) Re-evaluations for homelessness pre-
vention and rapid re-housing assistance.
(1) The recipient or subrecipient must
re-avaluate the program participant's
eligibility and the types and amounts
of assistance the program participant

needs not less than onoe every 3

months for program participants re-
ceiving homelessness prevention assist-
ance, and not less than once annually
for program participants receiving
rapid re-housing assistance, At a min-
imum, each re-evaluation of eligibility
must establish that:

(1) The program participant does not
have an annual income that exceeds 30
percent of median family income for
the arean, as determined by HUD; and

(i) The program participant lacks
sulficient resources and support net-
works necessary bto rebtain housing
without ESG agsistance.

(2) The recipient or subrecipient may
require each program participant re-
ceiving homelessness prevention or
vapld re-housing assistance to notify
the recipient or subrecipient regarding
changes in the program participant's
income or other circumstances {(e.g.,
changes in household composition)
that atfect the program participant's
need lor assistance under BESE, When
notiffed of a relevant change, the re-
cipient or subrecipient must re-evala-
ate the program participant's eligi-
bility and the amount and types of as-
sistance the program  participant
needs,

(¢) dnnwl fncome, When determining
the annaal lncome of an individuwal or
family, the recipient or subrecipient
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must use the standard for caloulating
annual income under 24 CFR 5.609.

(d) Commnecting program participunts to
mainstream and other resources. The re-
cipient and 1ts subrecipients must as-
aist each program participant, as need-
ed, to obtain: ‘ '

(1) Appropriate supportive services,
including assistance in obtaining per-
manent housing, medical health treat-
ment, mental health treatiment, coun-
seling, supervision, and other services
essential for achieving independent liv-
ing; and .

(@ Ofher Federal, State, local, and
private assistance available bto assist
the program participant in obtaining
housing stability, including;

(1) Medioaid (42 CFR chapter 1V, sub-
chapter C):

i)y Supplemental Nutrition Assist-
ance Program (7 CFR parts 271-283):

(1i1) Women, Infants and OChildren
(WIC) (7 CPR part 246);

(iv) Federal-State Unemployment In-
surance Program (20 CFR parts 601-603,
606, 609, 614617, 626, 640, 650);

(v) Soecial Seourity Disability Insur-
ance (S8DI) (20 CFR part 404); '

(vi) Supplemental Security Income
(8S1) (20 CFR part 416);

(vil) Child and Adult Care Food Pro-
gram (42 U.8.C., 1766(b) (7 CFR part
228));

(viil) Other assistance availahle
under the programs listed in
§576.400(c).

(e) Housing stability case management,
(1) While providing homelessness pre-
vention or rapid re-housing agsistance
to a program participant, the recipient
or sabrecipient must:

(i) Require the program participant
to meet with a case manager not less
than once per month to assist the pro-
gram participant in ensuring long-term
housing stability: and

(i1) Develop a plan to assist the pro-
gram participant bto retain permanent
hounsing after the ESG assistance ends,
taking into account all pelevant con-
siderabions, such as the program par-
ticipant's current or expected income
and .expenses: other public or private
asslstance for which the program par-
ticipant will be eligible and likely bto
receive; and the relative affordability
of available housing in the area.

238

(2) The recipient or subreoipient is
exempt from the requirement under
paragraph (e)(1)(i) of this gection if the
Violence Against Women Act of 1994 (42
U.8.C, 18701 et seq.) or the FPamily Vio-

lence Prevention and Services Act (42~

U.8.0, 10401 et seg.) prohibits that re-
cipient or subrecipient from making its
shelter or housing conditional on the
participant's acceptance of services.

$576.402 Terminating assistance.

() In general. If a program partici-
pant violates program requirements,
the recipient or subrecipient may ten-
minate the assistance in acoordance
with a formal process established by
the recipient or subrecipient that rec-
ognizes the rights of individuals af-
facted. The recipient or subrecipient
must exercise judgment and examine
all extenuating circumstances in deter-
mining when violations warrant termi-
nation so that a program participant’s
assistance 1s terminated only in the
nost severe cases.

(h) Program participants receiving rent-
al assistance or housing relocation and
stabillzation services, To terminate rent-
al agsistance or housing relocation and
stabilization services to a program par-
ticipant, the required formal process,
at a minimum, must consist of;

(1) Written notice to the program
participant containing a clear state-
ment of the reasons for termination;

(%) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than
the person (or a subordinate of that

persorn) who made or approved the bter-

mination decision: and

(3) Prompt written notice of the final |

decision to the program participant,

(o) Ability to provide further assistance.
Termination under this section does
not bar the recipient or subrecipient
from providing further assistance at a
later date to the same family or indi-
vidual,

§576,403 Shelter and housing stand-
ards.
(a) Lead-based paint remediation and
disclosure. The Lead-Based Paint Poi-
soning Prevention Act (42 U.8.C, 4821-

4846), the Residential Lead-Based Palnt -

Hazard Reduction Act of 1992 (42 U.8.C,

9
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4851-4866), and implementing regula-
tions in 24 CFR part 36, subparts A, B,
H, J, X, M, and R apply to all shelters
assisted under ESG program and all
housing occupled by program particl-
pants,

(b) Minimum standards for emergency
shelters. Any building for which Emer-
gency Solutions Grant (BSG) funds are
uged for conversion, major vehabilita-
tiuf, or other renovatbtion. must meet
Sk or locul government safehby wod
sunltation standards, as applivable, and
the following minimum safeby, sanita-
tion, and privacy standards. Any emer-
gency shelter that receives assistance
for shelber operations must also meet
the following minimum safety, sanita-~
tion, and privacy standards, The recipi-
ent may also estahlish standards that
excoed or add to these minimum stand-
ards,

(1) Structure and materiuls. The shel-
ber bailding must be structurally sound
to protect residents from the elements
and not pose any threat to health and
gafety of the residents., Any renovation
(including major rehabilitation and
convergion) carried out with ESG as-
sistance must use Hnergy Star and
WaterSense products and appliances.

(2) Access, The shelter must be acces-
sible in accordance with Section 604 of
the Rehabilitation Act (29 U.S.C, 784)
and implementing regulations at 24
CFR part 8 the Fair Housing Act (42
U.S.C. 3601 et seq.) and implementing

“regulations at 24 CPFR part 100 and
Title I of the Americans with Disabil-
ities Act (42 U.S.C. 12131 et seq.) and 28
CPR part 35; where applicable.

(3) Space and security, Except where
bhe shelter ig intended for day use
only, the shelter must provide each
program participant in the shelter with
an accepbable place to sleep and ade-
quate space and gecurity for them-
selves and their helongings.

(4) Interior afr quality, Bach room or
space within the shelter must have a
natural or mechanical means ol ven-

- tilation, The Interior air must be free
ol pollutants at a level that might
threaten or harm the health of rvesi-
dents. '

(6) Water supply. 'The shelber's waber
supply must be free of contamination.

(6) Sunitery fucilities, Bach program
participant in the shelter muast have

24 CFR Ch. V (4-1-12 Edition)

access to sanitary facilities that ave in
proper operating condition, are privats,
and are adequate for personal cleanli-
ness and the disposal of human waste.

(Y Thermal environment, The shelter
must have any necessary heating/cool-
ing facilities in proper operating condi-
tion.

(8) Mumination and electricity. The
shelter must have adequate nabural or
arbificial illumination to permit nor-
mid  indoor  activities  and  suapport
health and safeby, There must be suffi-
cient electrical sources to permit the
safe use of electrical appliances in the
ghelter,

(9) Food preparation. Food prepara-
tion areas, if any, must contain suit-
able space and eguipment to store, pre-
pare, and serve food in a safe and sani-
tary manner,

(10y Sanitery conditions. 'The shelber
must be maintained in a sanitary con-
dition. :

(11) Fire safety, There must be atb
least one working smoke detector in
each ocoupied unlt of the shelter, -
Where possible, smoke detectors must
be located near sleeping areas, The fire
alarm system must be designed for
hearing-impaired residents. All public
areas of the shelter must have at least
one working smoke detector, 'There
must also be a second means of exiting
the building in the event of fire or
other emergency.

(¢)y Minimum standards for permanent
fwusing. The recipient or subrecipient
connol use ESG funds to help a pro-
‘gram participant remain or move into
housing that does not meet the min-
imum habitability standards provided
in this paragraph (c), The recipient
may also estoblish standards that ex-
ceed or add to these minimum stand-
ards,

(1) Structure and malerials, ‘The strue-
tures musb be structurally sound bo
protect residents from the elements
and not pose any threat to the health
and safeby of the vesidents, -

(2) Spuce and security. Each resident
must be provided adequate space and
security for themselves and thelr be-
longings, Bach resident must be pro-
vided an acceptable plaoce to gleep.

(3) Interior air quality. BEach room or
gpace must have a natural or mechan-
jcn] means of ventilation, The interior
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alr must be free of pollutants at a level
that might threaten or harm the
health of residents.

(4) Water supply. The water supply
must be free from contamination.

(6) Sanitary facilities, Residents must
have access to sufficlent sanitary fa-
cilities that are in proper operating
condition, are private, and are ade-
guate for personal cleanliness and the
disposal of human waste,

(6) Thermal environment, The housing
must have any necessary heating/cool-
ing facilities in proper operating condi-
tion.

(7 Huemination and electricity. The
structure must have adequate nabural
or artificial i{llumination to permit
normal indoor activities and support
health and safety. Thers must be suffi-
clent electrical sources to permit the
safe use of electrical appliances in the
structurs,

(8) Food preparation, All food prepara~
tion areas must contain suitable space
and eguipment to store, prepare, and
gorve food in a safe and sanitary man-
neu.

(9) Sanitary conditions. The housing
must be maintained in a sanitary con-
dition,

(10) Fire safety. (1) There must be a
second means of exiting the building in
the event of fire or other emergency.

(i1) Bach unit must include at least
one battery-operated or hard-wired
amolke deteactor. in proper working con-
dition. on each occupied level of the
unit. Smolse detectors must he located,
to the extent practicable. in a hallway
adjacent ‘to a bedroom, If the unit is
occupied by hearing impaired persons,
smoke detectors must have an alarm
system designed for hearing-tmpaired
persons in each bedroom oceupied hy a
hearing-impaired person,

(iii) The public areas of all housing
must he equipped with a sufficient
number, but not less than one for each
area, of battery-operated or hard-wired
smole detectors, Public areas include,
but are not Hmited to, laundry rooms.
community trooms, day care centers,
hallways, stairwells..and other com-
mon areas.

§676.404 Conflicts of interest,

(0) Organizational conflicts of interest.
The provision of any type or amount of

ESG assistance may not be conditioned
on an individual’s or family’s accept-
ance or occupancy of emergency shel-
ter or housing owned by the reciplent,
the subreciplent, or a parent or sub-
sidlary of the subrecipient. No sub-
reciplent may, with respect to individ-~
uals or families ocoupying housing
owned hy the subrecipient. or any par-
ent or subsidiary of the subrecipient,
carry out the initial evaluation re-

guired under §576.401 or administer

homelessness prevention assistance
under §576.103.

(b} Individual conflicts of interest. For
the procurement of goods and services,
the recipient and 1its subrecipients
must comply with the codes of conduch
and conflict of interest requirements
under 24 CFR 86.36 (for governments)
and 24 CFR 84.42 (for private nonprofit
organizations), For all other trans-
actions and activities, the following re-
strictions apply:

(1) Confticts prohibited. No person de-
seribed in paragraph (b)(2) of this sec-
tion who exercises or has exercised any
functions or responsibilities with re-
spect to actlvities assisted under the
WSG program, or who is in a position
to perticipate in & decision-making
process or gain inside information with
regard to activities assisted under the
program, may obbain a financial inter-
est or benefit from an assisted activity;
have a financial interest in any con-
tract. subcontract. or agresment with
respect to an assisted activity: or have
g financial interest in the proceeds de-
rived from an assisted activity, either
for him or herself or for those with
whom he or she has family or husiness
ties, during his or her tepure or during
the one-year period following his or her
tenure.

(2) Persons covered. The conflict-of-
interest provisions of paragraph (hxL)
of this section apply to any person who
is an employee, agent, consultant, offl-
cer, or elected or appointed official of
the reciplent or its subrecipients:

(8) Exceptions, Upon the written ro-
quest of the recipient, HUD may grant
an exception to the provisions of this
subseckion on a case-hy-case basis, bak-
ing inbo account the cumulative effects
of the criteria in paragraph (b)3)(ii) of
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this section, provided that the recipi-
ent has sabisfactorily met the thresh-
old requirements of paragraph (b)(3)(1)
of this section.

(1) Threshold reguirements. HUD will
consider an exception only after the re-
‘¢ipient has provided the l‘ollowing doc-
umentation:

(A) I the recipient or subrecipient is
1 eovernment, disclosure of the noature
ol the vonflict, accompnaled by an s
suauaice thot chere hags been public dis-
slosure of the conilict and a descrip-
tion of how the public disclosure was
made; and

(B) An opinion of the recipient; s ab-
torney that the interest for which the

exception is sought would not violate

state or local law,

(it) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the recipi-
ent has sabisfactorily met the thresh-
old requirements under paragraph
(b)(B)(i) of this section, HUD must con-
clude that the exception will serve to
further the purposes of the EBSG pro-
gram and the effective and efficient ad-
mindstration of the recipient's or sub-
recipient’s program or projéct, talking
into account the cumulative effect of
the following factors, as applicable:

(A) Whether the excoption would pro-
vide a significant cost benefit or an es-
senbinl degree of expertise to the pro-
graam or project thab would obherwise
not he available:

(B) Whether an opportunity was pro-
vided for open competitive bidding o
negotintion: -

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities or the decision-making
process with respect to the specific ac-
tivity in question;

(D) Whether bhe interest or benenb
was present before the affected person
was in the position described in para-
graph (b)(1) of this section;

() Whether undue hardship results
to bthe reciplent, the subreciplent, or
the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict; and

(I"y Any other relsvant oconsider-
ations.

(¢) Contractors. All contractors of the

vecipient or subrecipient must comply’

24 CFR Ch. V (4-1-12 Edlition)

with the same requirements that apply
to subrecipients under this section.

§676.406 Homeless participation,

(a) Unless the reciplent is a State,
the recipient must provide for the par-
ticipation of not less than one home-
less individual or formerly homeless
individual on the bhoard of directors or
nther equivalent policy-making entity
of the rsciplent, Lo the extent that the
encity vonsiders and mokes policies
and dectsions regarding any lacilities,
services, or other assistance thab re-

geive funding under Bmergency Solu-

tions Grant (BSG).

(b) If the recipient is unable to meetb
requirement under paragraph (a), it
must instead develop and implement a
plan to consult with homeless or for-
merly homeless individuals in consid-
gring and making policies and deci-
sions regarding any facilities, services,
or other assistance that receive fund-
ing under Emergency Solutions Grant
(BESG). The plan must be included in
the annual action plan required under
24 CFR, 91,220,

(¢) To the maximum extent prac-
ticable, the recipient or subrecipient

“must involve homeless individuals and

families in constructing, renovating,
maintaining, and operating {acilities

assisted under ESG, in providing serv- -

ices assisted under ESG, and in pro-
viding services for occupants of facili-
ties assisted under BSG, This involve-
ment may include emplovmcnb or vol-
anteer services,

§ 576,406 Fuith-bused activities,

(a) Organizations that are religious
or faith-based are eligible, on the same
basis as any obher organization, to re-
ceive ESG funds. Nelther the Federal
Government mor a State or local gov-
ernment receiving funds under BEBG
shall discriminate against an organiza-
tion on the basis of the organization's
religious character or aftitiation,

(L) Organizations Ghat are dlrectly
funded under the ESG program may
not engage in inherently veligious ac-
tivities, such as worship, religious in-
struction, or proselybization as part of
the programs or services funded under
ESG. If an organization condueld these
acbivities, the activities must be of-
fered sepatrately, in time or location,
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from the programs or services funded
under ESG, and participation must be
voluntary for program participants,

(o) Any religlous organization that
receives BSG funds retains its inde-
pendence from- Federal, State, and
local governments, and may continue
to carry outb its mission, including the
definition. practice, and expression of
its religious beliefs, provided that the
religious organization does not use ai-
rect ESG funds to support any inher-
ently religious activities, such as wor-
ship, religious instruction, or pros-
elytization, Among other things, faith-
based organizations may use space in
sheir facilities to provide BSG-funded
gervices, without removing religious
art, icons, soriptures, or other religious
symbolg., In addition, an ESG-funded

- peligious organization retains its aun-
thority over its internal governance,
and the organization may retain reli-
gious terms in its organization’s name,
gelect its hoard members on a religious
basis, and include religious references
in its organization’s mission state-
ments and other governing documents.

() An organization that receives
BSG funds shall not, in providing BSG
assistance, discriminate against a pro-
gram participant or prospective pro-
gram participant on the basis of reli-
gion or religious belief.

(8) BSG funds may not be used for
the rehabilitation of structures to.the
extent that bthose structures are used
for inherently religious activities. So-
lutions ESG funds may be used for the
rehabilitation of struactures only to the
exbent that those strucbures are used
for conducting eligible activities under
the ESC program, Where a structure is
used for both eligible and inherently
religious activities, BSG funds may not
exceed the cost of those portions of the
rehabilitation that ave attributable to
eligible activities in accordance with
the cosb accounbing requirements ap-
plicable to ESG funds. Sanctuaries,
chapels, or other rooms that an BSG-

. fanded religious congregation uses as

its principal place of worship, however,
are ineligible for funded improvements
under the program, Disposition of real
property aftier the term of the grant, or

any change in use of the property dur- -

ing the term of the grant, is subjact to
government-wide regulations gov-

erning real property disposition (see 24
CFR parts 84 and 85).

(f) If the recipient or a subreciplent
that Is a local government voluntarily
contributes its own funds to supple-

ment federally funded activities, the

recipient or subrecipient has the option
to segregate the Federal funds or com-
ntingle them, However, if the funds are
cominingled, this section applies to all
of the commingled funds.

§576,407 Other Federal requirements.

(a) General. The requirements in 2¢
CFR part 6, subpart A are applicable,
including the nondiscrimination and
equal opportunity requirements at 24
CFR 5.106(a). Seotion 3 of the Housing
and Urban Development Act of 1968, 12
7.8.C. 1701w, and implementing regula-
tions at 24 OFR part 136 apply, except
that homeless individugls have priovity
over other Section 3 residents in ac-
cordance with §676.,406(c).

(b) Affirmative outreach, The reciptent
or subreciplent must make known that
use of the facilities, assistance, and
services are available to all on a non-
discriminatory hasis, If it is unlikely
that the procedures that the recipisnt
or subrecipient intends to use to make
known the availability of the facilities,
agsistance, and services will to reach
persons of any particular race, color,
religion, sex, age, national origin, fa-
milial stabus, or disability who may
qualify for those facilities and services,
the recipient or subrecipient must es-
tablish additional procedures that en-
sure that those persons are made aware

of the facilities, assistance, and serv- .

ices. The reciplent and its subrecipi-
ents must take appropriate steps to en-
sure effective communication with per-
sons with disabilities including, but
not lmited bto, adopting procedures
that will make available to interested
persons information concerning the lo-
cation of assistance, services, and fa-
cilities thatbt are accessible to persons
with disabilities. Consistent with Title
VI and Executive Order 13166, recipi-
enks and subrecipients are also re-
quired to take reasonable steps to en-
sure meaningful access bto programs
and achivities for Hmited English pro-
ficlency (LEP) persons.

(c) Uniform Administrative Require-
ments, The requirements of 24 CFR part

243

AT TACHMENT wevsc ot
PAGE .27.... OF .23..... PAGES




§576.408

-85 apply to the recipient and subrecipi-

ents that are units of general purpose
local government, except that 24 CFR
85.24 and 85.42 do not apply, and pro-
gram income iz to be used as match
under 24 CFR 85.25(g). The reguire-
‘ments of 24 OFR part 84 apply to sub-
recipients that are private nonprofit
organizations, except that 24 CFR 84.23
and 84,53 rlo uot apply. and program in-
conme w60 be used as the nontederal
siwee under 94 PR 84,24(0), These reg-
ulations include allowable costs and
non-Federal andit requirements,

(d) Environmental review responsibil-
ities. (1) Acotivities under this part are
subject to environmental review by
HUD under 94 CFR part 50, The recipi-
ent shall supply all available, relevant
information necessary for HUD to per-
form for each property any environ-
mental review required by 24 CFR part
50, The recipient also shall carry out
mitigating measures required by HUD
or select alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement
(EIS).

(2) The recipient or subrecipient, or '

any conbractor of the recipient or sub-
recipient, may not acqguire, rehabili-
tate, convert, lease, repair, dispose of,
demolish, or construct property for a
project under this part, or commit or
expend HUD or local funds for eligible
ackivities under this part, until HUD
has performed an environmental review
under 24 CFR part 80 and the recipient
_ has received HUD approval of the prop-
erty.

(e) Duvis-Bacon Act. The provisions of
the Davis-Bacon Act (40 U.8.C, 276a to
276a-5) do not apply to the EBSG pro-
gram,

) Procurement of Recovered Materials,
The recipient and its contractors must
comply with Section 6002 of the SBolid
Waste Disposal Act, as amended by the
Resource Consgervabtion and Recovery
Act, The requirements of Sectlon 6002
include procuring only items des-
ignated in guidelines of the Bnviron-
mental Protection Agency (BPA) at 40
CPR part 247 that contain the highest
percentage of recovered materials prac-
tlcable, consistent wibh maintaining a
sabisfactory  level of competition,
where the purchase price of the item

24 CFR Ch. V (4-1-12 Edlition)

exceeds $10,000 or the value of the
gquantity acquired by the preceding fis-
cal year exceeded $10,000; procuring
solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recovered materials
identified in the BEPA guidelines.

§ 578408 Displacsment, relocation, and
negquisition,

(a) Minimizing displacement, Con-
sistent with the other goals and objec-
tives of BEmergency Solutions Grant
(BSG), the recipient and its subrecipi-
ents must assure that they have taken
all reasonable steps t0 minimize the
displacement of persong (families, indi-
viduals, businesses, nonprofit organiza-
tions, and farms) as a result of a
project assisted under Bmergency Solu-
tions Grant (ESG).

(b) Temporary relocation not permitted.
No tenant-occupant of housing (a
dwelling unit) that is converted into an
emergency shelter may be required to
velocate temporarily for a project as-
gisted with BSG funds, or be required
to move to another unit in the same
building/complex, ‘When a tenant
moves for & project assisted with BSG
funds under conditions that trigger the
Uniform Relocation Assistance and

"Real Property Acquisition Policles Act

of 1970 (URA), 42 U.8.C, 4601-46b5, as de-
scribed in paragraph (¢) of this section,
the tenant should he treabed as perma-
nently displaced and olfered relocation
assistance and paymenbs consisbtent
with that paragraph.

(o) Relocation ussistance for displaced
persons, (1) In general. A displaced por-
gon (defined in paragraph (¢)(2) of this
section) must be provided relocation
agsistance abt the levels described in,
and In accordance with, the URA and 49
CPFR part 24. A displaced person must
bhe advised of his or her rights under
the Malr Housing Act (42 U,S.C. 8601 ¢!
seq.). Whenever possible, minority per-
sons shall be glven reasonable opportu-
nities to relocate bto comparable and
suitable decent, safe, and sanitary re-
placement dwellings, not located in an
area of minority concenbration, that
are within their financial means, This
policy, however, does not reguire pro-
viding a person a larger payment than
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is necessary to enable a person to relo-
cate to a . comparable replacement
dwelling. (See " 49 OFR
24.,205(c2)(i1 YD),y As required by Sec-
tion 504 of the Rehabilitation Act (29
U.S.C, 794) and 49 CFR part 24, replace-
ment dwellings must also contain the
accessibility features needed by dis-
placed persons with disabilities,

(2) Displaced Person. (1) For purposes
of paragraph (¢) of this section. the
term “displaced person”™ means any
person (family, individual, business,
nonprofit organization, or farm, includ-
ing any corporation, partnership, or as-
sociation) that moves from real prop-
erty, or moves personal property from
real property, permanently, as a direct
result of acquisition, rehabilitation, or
demolition for a project assisted under
the BSG program, This includes any
permanent, involuntary move for an
agsisted projeot, including any perma-
nent move from the real property that
is made:

(A) After the owner (or person in con-
trol of the site) issues a notice to move
permanently from the property or re-
fuses to renew an expiring lease, if the
move occurs on or after: )

(I) The date of the submission by the
recipient (or subrecipient, as applica-
ble) of an application for assistance to
HUD (or the recipient, as applicable)
that s later approved and funded if the
recipient (or subrecipient, as applica-
ble) has site control as evidenced by a
deed. sales contract, or option contract
to acquire the property; or

(II) The date on which bthe recipient
(or subrecipient, as applicable) selects

the applicable site, if the reciplent (or

subreciplent, as applicable) does not
have site control at the time of the ap-
plication, provided that the recipient
(or sabrecipient, as applicable) eventu-
ally abtains control over the site:

(B) Before the date described in para-
graph (eX2)(1)(A) of this section, if the
recipient or HUD determines that the
displacement resulted directly from ac-
guisition, rehabilitation, or demolition
for the project: or

(C) By a tenant-occupant of a dwell-
ing unit and the tenant moves after
aexecution. of the agreement covering
the acquisition, rehabilitation, or dem-
olition of the property for the project.

(i1) Notwithstanding paragraph
(c)(2)1) of this section, a person does -
not qualify as a dlgplaced person if:

(A) The person hag been evicted for
cause hased upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreement,
violation of applicable Federal, State
or local law. or other good canse; and
the recipient determines that the evic-
tion was not undertaken for the pur-
pose of evading the obligation to pro-
vide relocation assistance.

(B) The person moved into the prop-
erty after the submission of the appli-
cation but, before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., the
person may be displaced), and the fact
that the person would not qualify as a
“digplaced person” (or for any assist-
anoe under this section) as a result of
the project;

(C) The person ig ineligible under 49
CFR 24.2(a)(9)(11); or

(D) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(iil) The recipient or subrecipient
may, at any time, request that HUD to
detiermine whether a displacement is or
would be covered by this rule.

(3) Initiation of negotiations. For pur-
poses of determining the type of re-
placement housing payment assistance
to he provided to a displaced person
pursuant to-this section:

(1) If the displacement is the direct
result of privately undertaken rehabili-
tation, demolition, or acquisition of
the real property, “initiation of nego-
‘tiations' means the execution of the
agreement between the recipient and
the subreciplent or the agreement be-
twoeen bthe recipient (or subrecipient. as
applicable) and the perscn owning or
controlling the property;

(i) If site control is only evidenced
by an option contract to acquire the
property, the ‘initiation of negotia-
tions’ does not become effective until
the execution of a written agreement
that creates a legally enforceable com-
mitment 6o proceed with the purchase,
such as a sales contract.

() Real property acquisition require-
ments. The acquisition of real property,
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whether funded privately or publicly,
for a project assisted with Emergency
Solutions Grant (BSG) funds is subject
to the URA and Federal government-
wide regulations at 49 OFR part 24, sub-
part B.

(e) Appeals. A person who disagress
with the recipient's (or subrecipient's,
if applicable) determination concerning
whether the person qualifies as a dis-
ploced person, or the amount of retoca-
sion agsishence for which che person
may be eligible, may file a written ap-
peal of that determination with the ve-
cipient under 49 COFR 24.10. A low-in-
come person who disagress with the re-
cipient’s determination may submit a
written request for review of that de-
termination by the appropriate HUD
tield otfice. :

Subpart F—Grant Administration

©'§676.600 Recordkeeping and veporting

requirements,

(a) In general. The recipient must
have policies and procedures to ensure
the requirements of this part are met.
The policies and procedures must be es-
tablished in writing and implemented
by the recipient and its subrecipients
to ensure that ESG fands are used in
accordance with the requirements. In
addition, sutficient records must be es-
taublished and maintained to enable the
recipient and HUD to determins wheth-
er BSG requirements are heing met,

(b) Homeless stutus. The recipient
must maintain and follow written in-
take procedures to ensure compliance
with the homeless detinition in §676.2.
The procedures must require docu-
mentation at intake of the evidence re-
lied upon to establish and verify home-
less stabtus., The procedures must estab-
lish the order of priority for obtaining
evidence as third-party doocumentation
first, Intake worker observabtions sec-
ond, and certification {rom the person
seeking assistance third. However. lack
of third-party documentation must not
prevent an individual or family from
being immediately admitbed to emer-

" gency shelter, recelving strect out-

reach services, or being immediately
admitted Lo shelter or receiving serv-
ices provided by a vichbim service pro-
vider, Records contained in an HMIS or
compnrable database used by victim

24 CFR Ch. V (4-1-12 Editlon)

service or legal service providers are
acceptable evidence of third-party doc-
umentation and intake worker ohser-
vations if the HMIS retains an
auditable history of all entries, includ-
ing the person who entered the data,
the date of entry, and the change
made: and if the HMIS prevents over-
rides or changes of the dates on which
enbries are made,

(1; [ the individual or tamily quali-
Fes s homeless under pacograph (1
or (il) of the homeless detinition in
§676.2, acceptable evidence includes a
written observation by an outreach
worker of the conditions where the in-
dividual or family was living, a written
referral by another housing or service
provider, or a certification by the indi-
vidual or head of household seeking as-
sistance. ‘

(%) If the individual qualities as
homeless under paragraph (1)(iil) of the
homeless definition in §676.2, because
he or she resided in an emsergency shel-
ter or place not meant for human habi-
tation and Is exiting an institution
where he or she resided for 90 days or
less, acceptable evidence includes the
ovidence described in paragraph (L)1)
of this section and one of the following:

(1) Discharge paperwork or a written
or oral referral from a social worker,
case manager, or dther appropriate of-
ficial of the institution, stating the he-
ginning and end dates of the time re-
siding in the institubion, Al oral state-
ments must be recorded by the intake
worker; or

(ii) Where the evidence in paragraph
(hy2)1) of this section is not obbain-
able, a written record of the intake
worker's due diligence in attemipting to
ohbtain the evidence described in para-
graph (h)2)(1) and a certification by
the individunl seeking assistance that
states he or she is exiting or has just
exited an institubion where he or she
rasided for 90 days or less.

(3) It the Individual or family quali-
fies as homeless under paragraph (2) of
the homeless definition in §576.2, be-
cause the individual or family will im-

minently lose their housing, the evi-

dence must include:

(1)(A) A court order resulting from an
eviction action that vequires the indi-
vidual or family to leave their resi-
dence within 14 days after the dabe of
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their abplication for homeless assist-
ance: or the equivalent notice under
applicable state law, a Notice 5o Quit, -
or a Notice to Terminate lssued under
gtate law;

(B) For individuals and families
whose primary nighttime residence is &
hotel or mobel room not paid for by
charitable organizations or federal.
state, or local government programs
for low-income individuals, evidence
that the individual or family lacks the
resources necessary bto reside there for
more than 14 days after the date of ap-
plication for homeless assistance; or

(C) An oral statement by the indi-
vidual or head of household that the
owner or renter of the housing in which
they currently reside will not allow
them to sbay for more than 14 days
after the date of application for home-
less assistance. The intake worker
must record the statement and certify
that 1t was found credible., To be found
credible, the oral statement must ai-
ther; (I) be verified by the owner or
renter of the housing in whioh the indi-
vidual or family resides at the time of
application for homeless assistance and
documented by a written certification
by the owner or renter or by the intalke
worker's recording of the owner o
renter’s oral statement; or (II) if the
intake worker is unable to conbact the
owner or renter, he documented by a
written certification by the intake
worker of his or her due diligence in at-
tempting to obtain the owner or rent-
er's verification and the written cer-
tification by the individual or head of
household seeking assistance that his
or her statement was true and com-
plete; . :

(11) Certification by the individual or
head of household that no subsequent
reaidence has been identified; and

(ii1) Certification or other written
documentation thet the individual or
family lacks the resources and support
networlks needed 6o obtain other per-
manent housing.

(4) I the Individual or family guali-
fies as homsless under paragraph (3) of
the homeless definition in §5676.2. De-
cause the individual or family does not
otherwise qualify as homeless under
the homeless definition but is an unhe-
companied youth under 25 years of age,
or homeless family with one or more

§576.,500

children or youbth, and is defined as
homeless under another Pederal stat-
utie or sectlon 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C, 11434a(9)), the evidence must in-
clude:

(i) For paragraph (3)(1) of the home-
less definition in §676.2, certification of
homeless status by the local private
nonprofit organization or state or local
governmental entity responsible for
administering assistance under the
Runaway and Homeless Youth Act (42
U.8.C. 5701 et seq,), the Head Start Act
(49 U.S.C. 9831 et seq.), subtitle N of the
Violence Against Women Aot of 1994 (42
U.8.C. 14043e et seq.), section 330 of the
Public Health Service Act (42 U.8.C
954h), the Food and Nutrition Act of
2008 (7 U.S.0. 2011 et seq.), section 17 of
the Child Nutrition Act of 1966 (42
U.8.C. 1786), or subtitle B of title VII of
the McKinney-Vento Homeless Assist-
ance Aot (42 U.8.C. 11431 et seq.), as ap-
plicable;

(i1) For paragraph (3)(i1) of the home-
less definition in §676.2, referral hy a
housing or service provider, written ob-
servation by an outreach worker, or
certification by the homeless indi-
vidual or head of household seeking as-
sistance;

(i1i) For paragraph (3)(iil) of the
homeless definition in §676.2, certifi-
cation by the individual or head of
household and any available supporting
documentation that the individual or
family moved two or movre times dur-
ing the 60-day period immediately pre-
ceding the date of application for
homeless -assistance, including: re-
corded statements or records obtained
from each owner or renter of housing,
provider of shelter or housing, or social
worker, case worker, or other appro-
priate official of a hospital or institu-
tion in which the individaal or family
resided: or, where these statements or
records are unobtainable, a wribten
record of the intake worler's due dili-
gence in attempbing bto obtain these
statements or records., Where a move
was due bo bthe individual or family .
fleeing domestic violence, dating vio-
lence, sexual assault. or stalking, then
the intake worker may albernatively
obtain a written certification from the
individual or head of household seeking
assistance that they were tleeing bthat
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situation and that they resided at that
address; and ‘

(lv) For paragraph (3)iv) of the
homeless definition in §676.2, written
dlagnosis from a professional who is 1i-
censed by the state to diagnose and
treat that condition (or intake staff-re-
corded ohbservation of disability that
within 45 days of dabe of the applica-
tion for assistance is confirmed by o
orolessionnd who is UHeeused by bhe
Waohe b0 dlagnose and srenk bhot sondd-
tion), employment records; department
of corrections  records; literacy,
English proficiency tests; or other rea-
sonable documentation of the ocondi-
tions recuired under paragraph (3)(1v)
of the homelesg definition.

(6) Iff the individual or family quali-
ties under paragraph (4) of the home-
less definition in §576.2, because the in-
dividual or family is fleeing domestic
violence, dating violence, sexual as-
sault, stalking, or other dangerous or

life-threatening conditions related to.

violenge, then acoceptable evidence in-
cludes an oral statement by the indi-
vidual or head of household seeking as-
sistance that they are fleeing that situ-
ation, that no subsequent residence has
been identified and that they lack the
resources or support networks, e.g.,
family, friends, {aith-bassed or other so-
cial networks, needed to obtain other
housing. If the individual or family is
receiving shelter or services provided
hy a victim service provider, the oral
stubement must be documented by ei-
ther a certification by the individual or
head of household; or a certification by
the intake worker. Otherwise, the oral
statement that the individual or head
ol household seecking assistance has not
identified .a subseguent residence and
lacks the resources or support net-
works, e.g., famlily, friends. falth-based
or other social networks, needed to ob-
tain housing must be documented by a
certification by the individual or head
of household that the oral statement 1s
true and complete, and, where the safe-
ty ol the individual or family would
not be jeopardized, the domestic vio-
lence, dating violence, sexual aggault,
sbollking, or other dangerous or life-

threatening concition must he verilied .

by a written observation by the intake
worker or a written referral by a hous-
ing or service provider, social worker,

24 CFR Ch. V (4-1-12 Edition)

legal assistance provider, health-care
provider, law enforcement agency,
legal assistance provider, pastoral
counselor, or any other organization
from whom &the individual or head of
household has sought assistance for do-
mestic violence, dating violence, sex-
ual assault, or stalking. The written
veferral or observation need only in-
clude the minimwm amount of infor-
makion necessalry o document that the
indivitngd or Lunily is tlesing, or ab-
tempting to flee domestic violence,
dating violence, sexual assault, and
gbalking.

(o) At risk of homelessness status, For
pach individual or family who receives
Bmergency Solutions Grant (ESG)
nomelessness prevention assigtance,
the records must include the evidence
relied upon to establish and verify the
individual or family’s “*at risk of home-
lessness' status, This evidence must
include an intake and certification
form that meets HUD specifications
and is completed by the recipient or
subreciplent, The evidence must also
include:

(1) If the program participant meebs
the criteria under paragraph (1) of the
vat risk of homelessness'' dsfinition in
§676.2:

(i) The documentation specified

" under this section for determining an-

nual income:

(11) Phe program participant’s certifi-
cabtion on a form specified by HUD that
the program participant has insuffi-
cient financial resources and support
networks; e.g., family, friends, fajth-
bhased or other social nebworks, immae-
diabely available to abtain housing sta-
biliby and meebs one or more of the
conditions under paragraph (1)) of
the definition of ‘“‘at risk of homeless-
ness' in §576.2; :

(111) The most reliable evidence avall-
able to show that the program partici-
pant does not have sufficient resources
or support networks; e.g., lamily.
friends. faith-based or obher soclal net-
works, immediately available to pre-
vent them from moving to an emer-
gency shelter or another place de-
soribed in paragraph (1) of the "home-
less' definition. Acceptable evidence
includes: '
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(A) Source documents (e.¢., notice of
termination from employment, unem-

"ployment  compensation gtatement,

pank statement, liealth-care hill show-
ing arrears, utility bill showing ar-
rears);

(B) To the extent that source docu-
ments are unobtainable, a written
statement hy the relevant third party
(e.g., former employer, public adminis-
trator, relative) or the written certifi-

‘cation by the recipient's or subrecipi-

ent's Intake staff of the oral
verification by the relevant third party
that the applicant meets one or both of
the criteria under paragraph (1)(i) of
the definition of “‘at risk of homeless-
ness” in §576.2; or

*(0) To the extent that source docu-
ments and third-party verification are
unobtainable, & written statement by
the recipient's or subreciplent’s intake
staff describing the efforts taken to ob-
tain the required evidence; and

(iv) The most reliable evidenoce avail-
able to shiow that the program particl-
pant meets one or more of the condi-
tions under paragraph (1)(iii) of the
definition of “at risk of homelessness'
in §676.2. Acceptable evidence includes:

(A) Source documents that evidence
one or more of the conditions under
paragraph (1)(ii1) of the definition (e.g.,
aviction notice, notice of termination
from employment, bank statement);

(B) To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.g., former employer, owner, primary
leaseholder. public  administrator,
hotel or motel manager) or the written
certification by the recipient’'s or sub-
recipient's intake staff of the oral
verification by the relevant third party
that the applicant meets one or more
of the criteria under paragraph (L)(iii)
of the definition of “‘at rislk of home-
lessness'; or . .

() To the extent that source doon-
ments and third-party verification are
unobtainable, a written statement by
the recipient’s or subrecipient's intake
ataff that the staff person has visited
the applicant's residence and deter-
mined that the applicant mests one or
more of the oriteria under paragrapl
(1)(iil) of the definition or, {f & vigit is
not practicable or relevant to the e~
termination. a written statement by

the recipient's or subrecipient's intake
staff describing the efforts taken to ob-
tain the required evidence; or

(2) If the program participant meets
the criteria under paragraph (2) or (3)
of the "'at risk of homelessness'' defini-
tion in §576.2, certification of the child
or youth's homeless status by the agen-
¢y or organization responsible for ad-
ministering assistance under the Run-
away and Homeless Youth Act (42
U.S.C. 5701 et seq.). the Head Start Act
(42 17.8.C. 9831 et seq.), subtitle N of the
Violence Against Women Act of 1994 (42
U.8.0. 14043e et seq.), section 330 of the
Public Health Service Act (42 U.8.C.
954h), the Food and Nubrition Act of
2008 (7 U.8.C. 2011 et seq.), section 17 of
the Child Nutrition Act of 1966 (42
U.8.C. 1786) or subtitle B of title VII of
the McKinney-Vento Homeless Assist-
ance Act (42 U.8.C, 11431 et seq.), as ap-
plicable. _

(Q) Determinations of ineligibility, For
oach Individual and family determined
ineligible to receive Einergency Solu-
tions Grant (ESG) assistance, the '
record must include documentation of
the reason for that determination.

(e) Annual income. For each program
participant who recelves homelessness
prevention assistance, or who receives
rapid re-housing assistance longer than
one year, the following documentation
of annual income must be maintained:

(1y Income evaluation form con-
taining the minimum requivements
specified by HUD and completed by the
recipient or subreciplent: and

(2) Source documents for the assebs
held by the program participant and
income received over the most recent
period for which representative data is
available hefore the date of the evalua-
tion (e.g., wage statement, unemploy-
ment compensation statement, public
henefits statement, banlk statement),

(3) To the extent that source doou-
ments are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written certifi--
catlon by the recipient's or subrecipi-
ent’'s intake staff of the - oral
verification by the relevant third party
of the income the program participant
received over the most recent period
for which representative date is avail-
able: or
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(4) To the exbtent thabt source docu-
ments and third party verification are
unobtainable, the written certification
by the program participant of the
amount of income the program partici-
pant received for the most recent pe-
riod representative of the income that
the program participant is reasonably
expected to receive over the 3-month
neriod following the svaluation,

oy Progeam partictpant records. In add-
dicion to evidence of hotelsss stabus
or “‘at risk of homelessness' status, as
applicable, records must be kept for
gach program participant that doou-
ment:

(1) The services and assistance pro-
vided to that program participant, in-
cluding, as applicable, the security de-
posit, rental assistance, and ubility
payments made .on behalf of the pro-
gram participant,;

(2) Compliance with the applicable
requirements for providing services and
agyistance to thatbt program participant
under the program components and eli-
gible activities provisions at §676.101
through §676,106, the provision on de-
termining eligibility and amount and
type of assistance at §576.401(a) and (b),
and the provision on using appropriate
agsistance and services ab §676.401(d)
and {e); and

(3) Where applicable, compliance
with the terminabtion of asgistance re-
guirement in §576,402,

() Centralized or coordinaled assess-
ment systems and procedures. The recipi-
ent and its subreciplents must keep
“documentation evidencing the use of,
and written intake procedures for, the
centralized or coordinated assessment
system(s) developed by the Continuum
ol Care(s) in accordance with the re-
quirements sstablished by HUD,

(h} Rental assistunce agreements qnd
payments, The records must include
copies of all leases and rental assist-

ance agreements for the provision of
documentation of

rental assistance,
payments made to owners for the pro-
vision of rental assistance, and sup-
porting documentation lor these pay-
ments, including dates of occupancy by
program particlpants,

(1) Utility allowance, The records must

24 CFR Ch, V (4~1-12 Edlition)

determine compliance wibh the rent 1e-
striction.

(§) Shelter and houszng standards, The
records must include documentation of
compliance with the shelter and hous-
ing standards in §576.403, including in-
specbion reports.

(k) Emergency shelter facilities, The re-
cipient must keep records of the smer-
gency shelters assisbed ander the BSGr
program, including the amount and
pype of assistonce provided bo sach
emergency shelter., As applicable, the
recipient's records must algo include
documentation of the value of the
building before the rehabilitation of an
existing emergency shelter or after the
conversion of a huilding into an emer-
gency shelter and copies of the re-
corded deed or use restrictions.

(1) Services and assistance provided.
The recipient must keep records of the
types of essential services, rental as-
gsistance, and housing stabilization and
relocabion services provided under the
recipient’s program and the amounts
spent on these services and assistance,
The recipient and 1ts subrecipients
that are units of general purpose local
government must keep records bo dem-
onstrate compliance with the mainte-
nance of effort requiremsent, including
records of the unit of the gensral pur-
pose local governmenb’s annual budg-
ebs and sources of funding for street
outreach and emergency shelber selv-
ices,

(m) Coordination with Contihuum(s) of
Care and other programs. The recipient
and ibts subreciplents must document
their compliance with the reqguire-
ments of §676,400 for consulting with
the Continuum(s) of Care and coordi-
nabing and integrating BSG assistance
with programs targeted toward home-
lesy people and mainstrearn service and
assistence programs.

(n) HMIS. The recipient must koeep
records of the participation in HMIS or
a comparable dakabase hy all projects
of the recipient and its subrecipients.

(0) Mutching., The recipient must
keep records of the source and use of
contributions made Lo sabisfy the
mabehing requirement in §676.201, The
records must Indicate the particular
fiscal year grant for which each match-

document the monthly allowance for iug conbribution is cowited. The
utilities (excluding telephone) used to records must show how the value
260
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placed on third-party, noncash con-
tributions was derived. To the extent
feasible, volunteer services must he
gupported by the same methods that
the organization wses to support the al-
location of regular personnel costs.

(p) Conflicts of interest. The recipient
and its subrecipients must keep records

" to show compliance with the organiza-

tional conflicts-of-interest require-
ments in. §576.404(a), a copy of the per-
sonal conflicts of interest policy or
codes of conduct developed and imple-
mented to comply with the require-
ments in §576.404(b), and records sup-
porting exceptions to the personal con-

_ flictg-of interest prohibitions.

(q) Homeless participation. The recipi-
ent must document its compllance
with the homeless partiocipation re-
quirements under §5676,406.

(r) Faith-based activities, The recipi-
ent and its subrecipients must doou-
ment their compliance with the faith-
bagsed activities requirements under
§ 576,406,

(s) Other Federal requirements, The re-
cipient and its subrecipients must doc-
ument their compliance with the Fed-
eral requirements in §576.407, as appli-
cable, including:

(1) Records demonstrating compli-
ance with the nondiscrimination and
equal opportunity requirements under
§576.407(a), including data concerning
race, ethnicity, disability status. sex.
and family characteristics of persons

and households who are applicants for.

or program participants in, any pro-
gram or activity funded in whole or In
part with ESG funds and the affirma-
tive outreach requirements in
§576,407(h).

(2) Records demonstrating compli-
ance with the uniform administrative
requirements in 24 CFR part 85 (for
governments) and 24 CPFR part 84 (for
nonprofit organizations).

(3) Records demonstrating compli-
ance with the environmental review re-
quirements. including flood insurance
requirements.

(4) Certifications and disclosure
forms required undsr the lobbying anc
disclosure requirements in 24 CFR part
87,

() Relocation. The records must in-
clude documentation of compliance

with the displacement, relocation, and
acquisition requirements in §676.408.

(n) Financiel records. (1) The recipient
must retain supporting documentasbion
for all costs charged to the HSG grant.

(2) The recipient and its subreoipi-
ents must keep docwumentation showing
that BSG grant funds were spent on al-
lowable costs in accordance with the
requirements for eligible activities
wnder §676.101-§576.109 and the COSE
principles in OMB Circnlars A-87 (2

CFR part 225) and A-122 (2 CFR part .

230).

(3) The recipient and its subrecipi-
ents must retain records of the receipt
and uge of program income. '

(4) The recipient must keep docu-
mentation of compliance with the ex-
penditure limits in §576,100 and the ex-
penditure deadline in § 576.203.

(v) Subrecipients and contractors, (1)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments
made to subrecipients, and documenta-

tion of all monitoring and sanctions of

subrecipients, as applicable. If the re-
ciptent is a State, the recipient must
keep records of each precapture and dis-
tribution of recaptured funds under
§ 576,501,

(2) The recipient and its subrecipi-
ents must retain copies of all procure-
ment contracts and documentation of
compliance with the procurement re-
guirements in 24 CFR 85,36 and. 24 CFR
84.40-84.48, .

(3) The recipient must ensure that ibs
subreciplents comply with the record-
kkeeping requirements specified by the
recipient and HUD notice or regula-
tions.

(w) Other records specified by HUD.
The reclpient must keep other records
specified by HUD. .

(x) Confidentiality. (1) The recipient
and its subrecipients must develop and
fmplement written procedures Lo en-
sure:

(1) All records contalining personally
ldentifying information (as defined in
HUD's standards for participation, data
collection, ‘and reporting in a local
HMIS) of any individual or family who
applies for and/or receives BSG assist-
ance will be kept secure and confiden-
tial: .
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(i1) The address or location of any do-
mestic violence, dating violence, sex-
ual assault, or stalking shelter project
assisted under the ESG will not be
made public, except with written au-
thorization of the person responsible
for the operation of the shelter; and

(iii) The address or location of any
housing of a program participant will
not. he made public, sxcept as provided
anaer o preexisting privacy policy of
S oeeeipienl. or aubeseipient wnd cow-
gistenl, with state and local laws re-
gavding privacy and obligations of con-
fidentialivy,

(2) The confidentiality procedures of
the recipient and its subrecipients
must be in writing and must be main-
tained in accordance with this section.

(y) Period of record retention. Al
records pertaining to sach fiscal year
of ESG funds must be retained for the
greater of 6 years or the period speci-
fied below., Copies made by micro-
filming, photocopying, or similar
methods may be substituted for the
original records.

(1) Documentation of each program
participant's qualification as a family
or individual at risk of homelessness or
as a homeless family or individual and
other program participant records
must be retained for 5 years after the
expendibure of all funds from the grant
under which the program participant
was served; :

(2) Where BSG funds are used for the
renovasion ol an emergency shelter in-
volves costs charged to the BSG grant
thal exceed 76 percent of the value of
the building hefore renovation, records
must be retained until 10 years after

-~ the date that BSG funds are [irst obli~

gnted {or the renovation: and

(3) Where ESG funds are used to con-
vert a building into an smergency shel-
ter and the costs charged to the ESG
grant for the conversion exceed 76 per-
cont of the value of the building after
conversion, records must he retnined

until 10 years after the date that BSG:

funds are lrst obligated for the conver-
sion,

(z) Access to records, (1) Federal govern-
ment rights. Notwithstanding the con-
fidentinlity  procedures  established
under paragraph (w) of this section,
HUD, the BUD Office ol the Inspector
aneml‘ and the Compbroller General

24 CFR Ch. V (4-1~12 Edition)

of the United States, or any of their
authorized representatives, must have
the right of access to all hooks, docu-

“ments, papers, or other records of the

recipient and its subrecipients that are
pertinent to the BSG grant, in order to
make audits, examinations, excerpts,
and trangcripts. These rights of access
are not limited to Fhe required. reten-
tion period hut lash as long as the
records are retainecd.

') Public righis, The recipient must
provide citizens, public agencies, and
other interested parties with reason-
able acoess (consistent with state and

‘local laws regarding privacy and obli-

gations of confidentiality and the con-
fidentiality requirements in this part)
to records regarding any uses of BSG
tunds the recipient received during the
preceding b years.

(aa) Reports, The recipient must col-
lect and report date on its use of B3CG
funds in the Integrated Disbursement
and Information System (IDIS) and
other reporting systems, as specified
by HUD, Ths recipient must also com-
ply with the reporting requirements in
24 CFR parts 86 and 91 and the report-
ing requirements under the Federal
Funding Accountability and Trans-
parency Aot of 2006, (31 U,8.C. 6101
note), which are set forth in appendix
A t0 2 CPR part 170,

§676,601 Enforcement,
(a) Performance reviews.

{1) HUD will review the performance.

of each recipient in carrying out its re-
spongibilities under this part whenever
determined necessary by HUD, but abt
least annually, In conducting perform-
ance reviews, HUD will rely primarily

.on information obtained [rom the

records and reports from the recipient
and, when appropriate, its subrecipi-
ents, as well ag information from on-
site monitoring, audit reports, and in-
formabion from IDIS and HMIS., Where
applicable, HUD may also consider rvel-
svant information pertaining to the re-
cipient’'s perlormance gained from
other sources, including citizen com-
ments, complaint determinations, and
litigation. Reviews to determine com-
pliance with specific requirements ol
this poart will he conduched as nec-
essary, with or without prior notice to
the recipient,

2b2

Y
ATTACHMEMT ol
PAGE 5\ OF D6 ... PAGES



Ofc. of Asst. Seéy.. Comm. Planning, Develop., HUD §576.501

(%) If HUD determines preliminarily
thabt the recipient or one of its sub-
recipients has not complied with an
ESG program regquirement, HUD will
give the recipient notice of this deter-
mination and an opportunity to dem-
onstrate, within the time prescribed by
HUD and on the basis of substantial
facts and daba, that the recipient has
complied with BEmergency Solubions
Grant (BSE) requirements. HUD may
change the method of payment to re-
quire the recipient to obtain HUD's
prior approval each time the recipient
draws down Emergency Solubions
Grant (E8G) funds, To obtain prior ap-
proval, the reciplent may he required
to manually submit its payment re-
quests and supporting documentation
to HUD in order to show that the funds
to be drawn down will be expended on
eligible activities in accordance with
all BSG program requirements,

(3) If the recipient fails to dem-
onstrate to HUD’s satisfaction that the
activities were carried out in compli-
ance with ESG program requirements,
HUD will take one or more of the reme-
dial actions or sanctions specified in
paragraph (1) of this section,

(b) Remedial actions and sanctions. Re-
medial actions and sanctions for a fail-
ure to meet an ESG program requive-
ment will be designed to prevent a con-
tinnation of the deficiency; mitigate,
to the extent possible, its adverse ef-
fects or consequences; and prevent ibs
recurrence,

(1) HUD may instruct the recipient to
submibt and comply with proposals for

" action to correct, mitigate, and pre-

vent noncompliance with ESG require-
ments, including:

(1) Preparing and following a sched-
ule of actions for carrying oub activi-
ties affected by the noncompliance, in-
cluding schedules, timetables, and
milestones necessarty to implement the
affected activities;

(ii) Mstablishing and following o
management plan that assigns respon-
sibilities for carrying out the remedial
actions:

(iii) Canceling or revising activities
Hkely to be aflected by the noncompli-
ance, hefore expending BESG funds for
the activities:

(iv) Reprogramming ESG funds thab
have not yet heen expended from af-

fected activities to other eligible ac-
tivities:

(v) Suspending disbursement of ESG
funds for some or all activities;

(vl) Reducing or terminating the re-
maining grant of a subrecipienb and re-
allocating those funds to other sub-
recipients; and

(vil) Making matching contributions
hefore or as draws are made from the
recipient's BSG grant,

(2) HUD may change the method of
payment to a 1‘811)1])\,11’581}1811!) basis.

(3) HUD may suspend payments to
the extent HUD deems it necessary tio
preclude the farther expenditure of
funds for affected activities,

(4) HUD may remove the recipient

from participation in reallocations of -

fands under subpart D of this part.

(6) HUD may deny matching credit
for all or part of the cost of the af-
feched activities and require the recipi-
ent to make further matching ocon-
tributions to malke up for the contribu-
tion determined o he ineligible,

(6) HUD may require the recipient to
reimburse 1ts Iine of credit in an
amount squal to the funds used for the
affected activities.

(7) HUD may reduce or terminate the
remaining grant of a recipient and re-
allocate those funds to other re¢ipients
in accordance with subpart D of this
part, . ' ]

(8) BHUD may condition a fubure
grant,

(8) HUD may take other remedies
that are legally available.

(¢) Recipient sanctions. If the recipient
determines that a subrecipient is not
complying with an ESG program re-
quirement or its subgrant agreement,
the recipient must talke appropriate ac-
tions, as prescribed for HUD in para-
graphs (a) and (b) of this section, If the
recipient is a State and funds become
available as a result of an action ander
this section, the recipient must reallo-

cabe those funds to other subreciplents,

as soon as practicable. If the recipient
is a unit of general purpose local gov-
ernment of territory. it must either re-
allocate those funds to other subrecipi-
ents or reprogram the funds for other
activities 6o be carrled out hy the re-
ciplent as soon as practicable, The re-
ciplent must amend ibs Consolidated
Plan in accordance with its citizenshin
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participation plan if funds become
avallable and are reallocated or repro-
grammed under this section. The re-
allocated or reprogrammed funds must
he used by the expendlture deadline in
§ 576,203,

PART 531—USE OF FEDERAL REAL

PROPERTY TO ASSIST THE HOME-

A
i Iy

DG,

581.1 Definitions.

641.2  Applicability.

581.3 Collecting the information.

581.4 Suitablility determination,

681.6 Real property reported excess to GSA,
681.6 Suitability oriteria,

881.7 Deverminationr of ayailability,
581.8 Public notios of datermination.
5810 Application process.

781,10 Aectionon approved applications.
581,11 Unsuitable properties.

681,12 No applications approved,

581.13 Waivers.

AUTHORITY: 42 U.S.C. 11411 note; 42 U.S.C.
353b(d).

SOURCE: 56 PR 23704, 23796, May 24, 1991, un-
less otherwise noted,

§681,1 Definitions,

Applicant means any -representative
of the homeless whioh has submitted
an application to the Department of
Health and Human Services to obbtain
use of a particular suitable property to
ussist the homeless,

Checklist or properiy checklist means
the form developed hy HUD lor use by
landholding agencies to report the in-
formation to be used by HUD in mak-
ing determinations of sultabiliby.

Classification means a property's des-
{gnation as unutilized, underutilized,
©8X06sS, or surplus,

Day means one calendar day includ-
ing weekends and holidays.

Eligible organizetion means a Stete,

anit of local government or a private -

non-profit organization which provides
assistance to the homsless, and which
is nubthorized by its charter or hy State
law Lo enter into an agreement with
the Iederal government for use of real
property for the purposes of this sub-
part, Representatives of the homeless
interested in receiving & deed for a par-
ticular piece of swrplus Pederal prop-
arby must be ssction 501(&,)(3) tax ex-
empb.

24 CFR Ch, V (4~1-12 Edition)

Excess property means any property
under the control of any Federal execu-
tive agency that is not required for the
agency's needs or the discharge of itis
responsibilities, as determined by the
head of the agency pursuant to 40
U.8.C. 483.

GS4 means the General Services Ad-
ministration.

HHS means the Department of Health
and Human Services.

Honpeless enns,

(1) An individual or family that lacks
a ftixed, regular, and adequate night-
time residence; and

(2) An individual or family that has a
primary nighttime residence that is:

(1) A supervised publicly or privately
operated shelter designed bto provide
temporary living accommodations (In-
cluding welfare hotels, congregate
shelters, and transitional housing for
the mentally i11);

(i1) An institution tha,b provides a
temporary residence for individuals in-
tended to be institutionalized; or

(ii1) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings, Thig term does not in-
clude any individual imprisoned or oth-
erwise detained under an Act of the
Congress or a State law,

HUD means the Department of Hous-
ing and Urban Development.

" JCH means the Interagency Council
on the Homeless.

Landholding agency means a Federal
departiment or agency with sbtatutory
authority to control real propersy.

Lease means an agreement bebween
either the Department of Health and
Human Servicés lor surplus property.
or landholding agencies in the case of
non-excess properties or properties sab-
ject to the Base Closure and Realign-
ment Act (Public Law 100-526; 10 U.S.C.
2687), and the applicant, giving rise to
the relabionship of lessor and lessee for
the use ol Pederal real property for a
germ of ab least one year under the
conditions set forth in the lease docu-
ment.

Non-profit organization means an or-
ganizobion no part of the net earnings
of which inures to the benefit of any
member, founder, contributor, or indi-
vidual: that has a voluntary board;
that has an accounting system or has
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respect to data, information or re-
porti(s) required under subpart B of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fammie Mae
Charter Act or hy sections 307(e) or (D)
of the Freddie Mac Act), the Sscretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary.

The Secretary shall pursue such rem-

edies under applicable law.

(3) Procedures. The Secretary shall
comply with the procedures set forth in
sabpart G of this part in connection
with any enforcement action that he or
she may Initiate against a GSE under
paragraph (e) of this section.

(69 FR 63642, Nov, 2, 2004}

PART 84—UNIFORM ADMINISTRA-
"TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Soc,
84.1 Purpose.

84,2 Definitions.

84,3 Bffect on other issuances.
84.4 Deviations,
84,6 Subawards,

Subpatt B—Pre-Award Reqjuirements

84,10 Purpose.

84,11 Pre-award policies,

84,12 Forins for applying for Federal assist-
ance,

84.13 Debarment and suspension; Drug-Free
Workplaoce, .

84.14. Spedial sward conditions,

84.16 Metric system of measurement.

84.16 Resource Consevrvation and Recovery
Aok,

84,17 Certiffcations and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

84.20 Purposse of finanoial and program man-
agemendt.

84,31 Standards for financial management
systems,

04,22 Payment.

84.23 Cost sharing or matching,

84.24 Program income.

04.25 Revision of hudget and program plans,

81,96 Non-TFoderal audits.

34,27 Allowable costs,

Pt. 84

84,28 Period of availability of funds.
) PROPERTY STANDARDS

84.30 Purposé of property standavds,

84,31 Insurance coverage.

84.32 Real property.

84.93 TFederally-owned and exempt property.

84,3¢ Mguipment,

94.35 Supplies and other expendable prop-
erty.

84,36 Intangible propersy.

84,37 Property trust relacionship.

PROCURBMENT STANDARDS

$4,40 Purpose of progurement standards,
84.41 Recipient responsibilities.

84,42 Codes of conduct,

84,43 Competition, )

84.44 Proourement procedures.

84.45 Cost and price analysis,

84,46 Procurement records,

84.47 Contract administration.

84,48 Contraot provisions,

REPORTS AND RECORDS

84,50 Purpose of reports and records,
84,51 Monitoring and reporting program
performance,
84.62 Financial reporting.
84,683 Retention and access requirements for
records,

TERMINATION AND ENFORCEMENT

84.60 Purpose of btermination and enforce-
ment,

84.61 Termination,

§4.62 Hnforcement.

Subpart D-—Aﬂer-lhe-AWdrd Requiremenis

84,70 Purpose.

84.71 Closeout proocedures.

gd.72 Subsequent adjustments and ocon-
tinuing responsibilities, :

84,73 Collection of amounts due.

Subpart E—Use of Lump Sum Granis

94.80 Conditions for use of Lump Swm (fixed

~ price ov fixad amount) grants,

84,81 Definition. )
84.82 Provislons applicable only to laump
sum granbs. :

84.88 Property standards,

84.04 Proourement standards,

34.85 Reports and records.

84,86 Termination and enforcement,

84,87 Clogeoub procedures. subsequent ad-
jusbments and gontinuing responsibil-
{ties,

APPENDIX A TO PART 84—CONTRAGT PROVI-
SIONS

AuTHORITY: 42 U.S.C. 3536(d).

souncm: 50 TR 47011, Sept. 13, 1094, unless
otherwise notod.
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§84.1

Subpart A—General

§84,1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
gtitutions of higher education, hos-
pitals, and other non-profit organizo-
“tions, Additional or incongistent re-
quirements shell not be imposed. ex-
sept as provided in §184.1, wnd 34,14 or
unless specifically required by Federal
statute or executive order, Non-profit
organizations that implement Federal
programs for the States are also sub-
ject to State requirements,

§84.2 Definitions.

Accrued  expendituwres means  the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sioh of funds for:

(1) Goods and other tangihle property
received,;

(2) Services performed by employees,
contractors, subrecipients, and other
payees: and

(3) Other amounts becoming owed
under programs for which no ourrent
services or performancs is required.

Acerued income means the sum of:

(1) Barnings during a given period
{rom:

1y Services pertormed by the recipi-
ent; and

(1) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipiont for which no ocurrent services
or performance is reguired by the ve-
cipient,

Acquisition cost of eguipmend means
the net involce price of the equipment,
including the cost of modifications, at-
tachuments, accessories, or auxiliary
apparatus necessnry Lo make the prop-
erty usable for the purpose for which it
was acquired, Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall he included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
aceounting practices,

Advance means a payment mads by
JTreasury check or other appropriate
payment mechanism to a vecipient
upon tts request either before outlays
are made by the recipient or through

24 CFR Subtille A (4-1-09 Edition)

kY
the use of predetermined payment
schedulss. '

Award means financial assistance
that provides support or stimulation to
agcomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
enf. The term does not include: tech-
alowl asyistance, which provides serv-
icee nshend of mousy: other nssistance
in the form of loans, loan guarantess,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insursnoce; direct payments of any kind
to individuals; and, contracts which

" are required to he entered into and ad-

ministersd under procurement laws
and regulations.

Cash contributions means the recipi-
ent's cash outlay, including the ocutlay
of money contributed to the recipient
by third parties,

Closeout means the process by which
HUD determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
hy the recipient and HUD,

Contract means a procurement con-
tract under an award or subaward, sand
a procurement subcontract under a re-
cipient's or subrecipient’s contraot,

Cost sharing or matching means that
portion of project or program costs nob
borne hy HUD,

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Fedsral cost principles or
other terms and conditions contained
in the award,

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a uselul life of more than
one yenr and an acquisition dost of
$5000 or more per unlt, However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of HUD that, as determined
hy the Secretary, is no longer required
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for its needs or the discharge of its re-
gponsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where HUD
hag statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government, An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.S.C.
6306), for property acquired uander an
award to conduct basic or applied re-
gearch by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research,

Federal awarding agency means the
Federal agency that provides an award
1o the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient.
This amount may include any author-
ized oarryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions. '

Federal share of real property, equip~
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding perlod means the perfod of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means. but is not limited to.
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements. stock and
other instruments of property owier-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expendliures means charges
made to the projecs or program. They
may be reported on a cash or accrual
hasis. For reports prepared on a cash
hasis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of ghird party

§84.2

in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients, For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,

the value of in-kind contribntions ap- ’

plied, and the net inorease (or de-
crease) in the amounts owed by the re-

cipient for goods and other property re-

ceived,  for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities,

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent,

Program income means gross income

" earned by the reciplent that is directly

generated by a supported activity or
earned as 8 result of the award (see ex-
clusions in §§84.24 (e) and (h)), Program
income includes, but is not limited to,
incoms from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royaltiés on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Faderal funds is
not program income, Bxcept as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
oredits, “discounts, etc.,, or interest
sarned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Pederal cost principles, incurred by &
reciplent and the value of the contrihu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lighed in the award doctunent during
which HUD sponsorship hegins and
ends.
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§84.,2

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

Rewl property meens land, including
land improvements, structures and ap-
purtenances thereto, hut excludes mov-
able machinery and equipment,

Recipient means an organization re-
saving  Fnoanoiad asslsuonce  directly
oy JIID Lo woapry oub o project or
program. The term includes public and
private institutions of higher edu-
calion, public and private hospitals,
and other quasi-public and private non-
protfit organizations such ag, but not
Himited to, community action agencies,
research institutes, educational asso-
ciations, and health centers, The term
includes commercial organizations,
international organizetions when oper-
ating domestically (such as agsncies of
the United Nations) which are recipi-
ents, subreclpients, or contractors or
subcontractors of recipients or sub-
racipients, The term does not include
government-owned contractor-operated
facillties or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated ag federally-funded research
and development centers. The term
does not include mortgagors that re-
csive mortgages insuved or held by
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
grams.,

Resgarch and development means all
research activities, hoth hasic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and obher non-profit institu-
tions, ‘'‘Regearch’ is defined as a sys-
tematic study directed toward fuller
seiantific knowledge or understanding
of the subject studied, *Development’
Is the systematic use of knowledge and
understanding gained from research ai-
recbed toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes, The term
ressarch also includes activities in-
volving the training of individuals in
resenrch technigques where such acbivi-
ties utilize the same tacilities as other
resenrch and development activities

24 CFR Subtitle A (4-1-09 Edition)

and where such activities are not in-
cluded in the instruction function.
Small gwards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold

fixed at 41 U.8.C. 403(11), whichever is

greater.

Subgward means:

(1) An award of financinl assistance
in she form of money. or propecuy in
lew ol money, made wder an award by
a reciplent to an eligible subrecipient
or by a subrec¢ipient to a lower tier sub-
recipient, The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract. but does not include
proourement of goods and services nor
does it include any form of assistance
which is excluded from the deflnition
of “award",

(2) For Community Development
Blogk Grants, the term “subaward’
does not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient's goals and
the transfer of funds to a subrecipient
who carries out aotivities and is ac-
countable to the prime recipient, For
example, in a CDBG award where a
prime recipient has ag its program goal
the revitalization of a downtown avea,
the funds transferred to a business in
the downtown area to remodel its store
would not bhe consgidersd a subaward
subject to this part 84,

Subrdetpient means the legal entity to
whiell a subaward is made and which is
accountable to the recipient for the uge
of the funds provided. Ths term in-
cludes conmunercinl organizations and
international organizations operating
domegtically (such as agencies of the
United Nations). )

Supplies means all personal property
excluding equipment, intangihle prop-
erty, and debt instramonts as defined
in this section, and inventions of a con-
tractor conceived or [rst actually re-
duced to practice in the performance of
work under a funding agreement
("*subject inventions"), as defined in 37
CIFR part 401, “Rights to Inventions
Made by Nonprofit Ovganizations and
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gmall Business Flrms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

Suspension means an action hy HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action hy the reciplent or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
geparate action from suspensions under
HUD regulations implementing E.O.
12549 and BE.0. 12689, “Debarment and
Suspension,” at 2 CFR part 2424,

Termination means the cancellation

of HUD spongorship, in whole or in
part, under an agreement at any time
prior to the date of campletion.
- Third party  in-kind  contributions
means the value of non-cash contribu-
tions .provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services direotly benefiting
and speoifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash bagig, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an acerued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not heen obligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered Indirect: cost means the
difference hetween the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Worling capital advance means & Pro-
coedure whereby funds are advanced to
the recipient to cover its sstimated
dishursement needs for a given imitlal
period.

{69 FR 47011, Sept. 13, 1994, s amended ot 72
'R 73492, Dec, 27, 2007]
§84.3 Effect on other issuances.

For awards subject to this part, all
administrabive requirements of codi-
fled program regulations, program

§84.10

mannals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are requived by statute, or
authorized in accordance with the devi-
ations provision in §84.4,

§$84,4 Deviations.

The Office of Management and Budg-
et (OMB) maay grant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stab-
ute. However, in the interest of max-
fmum uniformity, exceptions from the
requirements of this rule shall be per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
quirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive requirements
when awarding small awards and when
approved by OMB, except for those re-
quirements which are statutory., Hx-
ceptions on a case-by-case basis may
also he made by HUD,

§84.6 Subawards.

Unless sections of this part speciil-
cally - exclude subrecipients from cov-
erage, the provisjons of this part shall
be applied to subrecipients performing
worle under awards if such subrecipi-
ents are institutions of higher edun-
cation, hospitals, commercial organiza-
tions and internmational organizations
operating domestically, or other non-
profit organizations, State, local and
Pederally recognized Indian tribal gov-
ernment subrecipients are subject to
the provisions of regulations Imple-
menting the grants management com-
mon rule, “‘Administrative Require-
ments for Grants and Cooperative
Agreements to Stabe, Local and Feder-
ally Recognized Indian Tribal Govern-
nients,"” (24 CFR patt 86).

Subpart B—Pre-Award
Requirements ‘

§84.10 Purpose.

Seotions 84.11 through 84,17 praesoribe
forms and instractions and other pre-
award mabters to be used in applying
for HUD awards.
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§84.11

§84.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e., grant,
cooperabive agreement, or oconiract).

. The Federal Grant and Cooperative

Aygreement Act (31 U,S3.C. 6301-08) gov-
arap Bhe ase of grants, cooparative
aRarments and conbrocts, \ grant or
suoperscive agreemont shall e ased
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute, The statu-
tory oriterion for choosing between
grants and cooperative agreements is
that for the latter, ‘substantial in-
volvement is expected between the ex-
scutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agresment.' Contracts shall be
used when the principal purpose is ac-

quisition of property or services for the

direct benefit or use of the Federal
Government, : .

(h) Public Notice and Priority Setting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Iederal
gtatute,

84,12 TForms for applying for Federal
agsistance,

() HUD shall comply with the appii-
cahle report clearance requirements of
5 CIPR part 1320. “Controliing Paper-
work Burdens on the Public,"” with re-
gard to all forms used by HUD in place
of or as a supplement to the Standard
Form 424 (SP-424) series.

(h) Applicants shall use the ST-424 ge-
ries or those forms and instructions
prescribed by HUD.

(c) For Federal programs covered hy
E.0, 12372, “Intergovernmental Review
of I'ederal Programs,’” the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plcation was subject Lo review by the
State Single Point of .Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Culalog of Federal Domestic A4ssist-
ance, The SPOC shall advise the appli-
canht whether the program for which

24 CFR Subtitie A (4-1-09 Editlon)

-.el»pplication is made has been selected

by that State for review.

§84,13 Debarment and suspension;
Drug-Free Workplace, :

(a) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424, These
governmentwide cequlremsnts resmict
subawnrds and contracts with certain
partiss that are debarred, sugpended, or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities.

(b) Recipients and subrecipients shall
comply with the requirements of the
Drug-I"ree Workplace Act of 1988 (42
U.8.C, 701), as set forth at 24 OF'R part
21,

[72 FR 73491, Dec, 27, 2007}

§84.14 Special award ¢onditions,
1f an applicant or recipient:

(a) Has a history of poor perform- .

ance,;

() Is not financially stable;

(¢) Has a management system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the berms
and conditions of a previous award; or

(e) Is not otherwiss responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
vequirements are bheing imposed, the
nature of the gorrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting veconsiderntion of the addi-
tional requirements imposed, Any spe-
¢ial conditions shall be promptly re-
moved once the conditions that
prompted them have been corvected.

§84.16 Metric system of measurement,

The Metric Conversion Act,  as
amended by the Omnibus Trads and
Compebitiveness Act (16 U.8.C. 206) de-
clares that the metric system is the
preferred meagnrement system lor U,S,
trade and commerce, The Act requires
each Trederal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
gystem of measwrement will he used in
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the agency’s procurements, grants, and

other business-related activities, Meb-
ric implementation may take longer
where the use of the system ls initially
impractical or lilkely to cause gignifi-
cant inefflclencies in the accomplish-
ment of federally-funded activities,
HUD shall follow the provisions of B.0.
12770, *‘Metric Usage in Federal Gov-
ernment Programs.”

§84,18 Resource Congervation and Re-
covery Act,

Under the Resource Conservation and
Recovery Act (RORA) (Pubh. L. 94-580,
49 1U.8.C. 6862), any State agenoy or
agency of a political gsubdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
6002, Section 6002 requires that pref-
erence he glven in procurement pro-
grams to the purchase of apecific prod-
ucts containing recycled materials
identified in guidelines developed by
the Hnvironmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that veceive direct Federal

awards or other Federal funds shall”

give preference in their procurement
programs funded with Federal funds to
the purchase of racycled products pur-
suant to the HPA guidelines.

$84,17 Certifications and representa-
tions.

TUnless prohibited by statute or codi-
fled regulation, HUD is anthorized and
encouraged to allow recipients to sub-
mit certifications and representations
recaired hy statute, executive order, or
regulation on an annual hasis, if the re-
olpients have ongoing and continuing
relationships with the agency. Annual
certifications and representations ghall
be signed by responsible officials with
the authority to ensure recipients’
compliance with the pertinent recuire-
ments.

§84.2]

Subpart C—Post-Award
Reduirements

FINANCIAL AND PROGRAM MANAGEMENT

$84,20 Purpose of financial and pro-
gram management.

Seotions 84.21 through 84,28 prescribe
gtandards for financial management
systems, methods for making pay-
ments and rules for: satistying cost
sharing and matching requirements,
accounting for program income, hudget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability. -

§84.21 Standards for financial man-
agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical,

(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §084.52, If
a recipient maintains its records on
other than an acerual basis, the recipi-
ent shall not bhe required to establish
an aoccrnal accounting system. These
recipients may develop guch acerual
datn for their reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of fands for
federally-sponsored activities, These
records shall contain information per-
taining to Federal awards, authorizo-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. .

(3) Effective control over and ac-
countabllity for all funds, property and
other assets. Recipients shall adle-
quately safeguard all such. assets and
agsure they are used solely for author-
ized purposes,

(4) Comparison of outlays with hudg-
et amounts for each award. Whenever
appropriate,  finaicial information
ghould be related to performance and
unit cost data, :

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.s.
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Treaswry and the lgsuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
provisionsg of the Cash Management Im-
provement Act (CMIA) (Pub, L. 101-463)
govern, payment methods of State
agencies, Instrumentalities, and fiscal
agents shall be consistent with CMIA
Trswsury-3tane  Agreemeonbs  or  the
CMIA delault procedurss coditled ab 31
CFR part 206, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.’

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Tederal cost principles and the terms
and conditions of the award,

(7) Accounting records including cost
accounting records that are supported
by source documentation,

(c) Where the Federal Government
guarantess or insures the repayment of
money horrowed by the recipient, HUD,
ab its discretion, may require adequate
bhonding and insurance if the bonding
and insurance reguirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-

~ermment.

() HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficlent coverage to protect the
Federal Government’s interest.

(e) Where bonds are required in the
situations described above, the honds
shall he obtained from companies hold-
ing vertificates of authority as acespt-
able sureties, ag prescribed in 31 CFR
part 223, ‘“Surety Companies Doing
Business with the United States.”

§84.22 Payment,

(a) Payment methods shall minimize
the time elapsing betwesn the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the reciplents. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
defnult prodedures codified at 81 CFR
part 206,

(h) Recipients are to be pald in ad-
vance, provided they maintain or dem-
onstrate the willingness o maintain:

24 CFR Subtille A (4-1-09 Edition)

(1) Written procedures that minimize
the time elapsing hetween the transfer
of funds and disbursement by the re-
ciplent; and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §84.21. Cash advances to a recipient
organization shall be limited to the’
minbmurn amounts  neecded. and  be
pimed Lo be 't necovdanes with bhe ac-
bual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project., The timing and
amount of cash advances shall be as
close as is administratively teasible to
the actual dishursements by the recipi-
ent organization for dirsct program or
project. costs and the proportionate
share of any allowable indirect costs.

(o) Whenever possible, advances shall
he consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
gubject to 31 CFR part 206,

(8) Racipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
eleclronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270. “Request for Advance or Reim-
bursement,' or other forms as may be
authorized hy OMB, This form is not to
be used when Treasury check advance
payments are made bo the recipient
automatically through the use of a pre-
determined payment schedule or if pro-
cluded by special HUD instructions for
electronic funds transfer,

(8) Reimbursement s bthe. preferred
method when the requirements in para-
graph (b) of this section cannot he met,
HUD may algo usge this mathod on any
construction agreement, or if the
major portion of the construction
project is accomplished through pri-
vate market financing or I"ederal
loans, and the ¥Federal agsistance con-
stitutes a minor portion of the project.

(1) When the reimbursement methodl
is used, HUD ghall make payment with-
in 80 days after receipl of the billing,
unless the billing is improper.
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(2) Recipients shall be authorized to
submit reguest for reimbursement ab
least monthly when electronic funds
transfers are not nged,

(f) If a recipient cannot meet the ori-
teria for advance payments and HUD
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance bagis. Under this procedare, HUD
shall advance cagh to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee's disbursing cyocle,
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient's ac-
tual cash disbursements,

(g) To the extent available, recipi-
ents shall disburse funds avallable from

repayments to and interest earned on a

revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds hefore requesting additional
cesh payments.

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments
for proper charges made by recipients
at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply. )

(1) A reciplent has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent In a debt to the United

States as defined in OMB Ciroular A--

129, “*Managing Federal Credit Pro-
grams,” Under such conditions, HUD
may, upon reasonable notice, inform
the recipient that payments shall nob
he made for oblgations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liquidated.

() Standards governing the use of
hanks and other institutions as deposi-
tories of funds advanced uander awards
are as follows, '

(1) Bxcept for situations described in
paragraph (1}2) of this section, HUD
sholl not reguire separate depository

§84.22

accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-

vided to a recipient, However, recipi-

ents must he able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall he
deposited and maintained in insured
accounts whenever possible.

() Consistent with the national goal
of expanding . the opportunities for
women-owned and minority-owned
husiness enterprises, recipients shall be
sncouraged to use women- owned and
minority-owned banks (a bank which is
owned ab least 50 percent by women or
minority groap members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
hearing accounts, unless paragraphs
()1, ()2), or (k)3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably avallable in-
terest beapring account would not be ex-
peoted to earn interest ln exocess of $250
per year on Federal cash balances,

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources,

(1) For those entities where CMIA
and its implementing regulations do
not apply, Interest sarned on Federal
advances deposited in interest hearing
accounts shall be remitted annually to
Department of Health and Human
Sepvices, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD

20862, In keeping with Blectronic Funds

Transfer rules (31 CFR part 206), Inter-
est showld he remitted to the HHS Pay-
ment Management System through an
electronic medium ' such as the
FEDWIRE Deposit system. Reciplents
which do not have Gbhis capability
should use a check, Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense, State universities and hospitals
shall comply with OMIA, as it pertains
to interest, If an entity subject fo
CMIA uses its own funds to pay pre-
award costs for discrebionary awards
without prior written approval from
the Iederal awarding agency, it waives
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§84.23
tbs right to recover the interest under
CMIA,

(in) Bxcept as noted elsewhere in this
rule, only the following forms shall be
authorized for the recipients in re-
guesting advances and reimburse-
ments. Federal agencles shall not re-
guire more then an original and two
coples of these forms.

Ve SIL2T0, Request for Advanee or Re-
pbrrseenend, HUD has adopred the SF-
070 us o standard form for all non-
construction programs when electronis
funds transfer or predetermined ad-
vance methods are not used. HUD has
the option of using this form for con-
struction programs in lieu of the SF-
271, “‘Outlay Report and Request tfor
Reimbursement for Construction Pro-
grams.,'

(2) SF-271, Outluy Report and Reguest
Jor Relmbursement for Construction Pro-
grams, HUD has adopted the SF-271 ag
the standard form to be used for re-
questing reimbursement for construe-
tion programs. However, HUD may sub-
stitute the SP-270 when HUD deter-
mines that it provides adequate infor-
mation to meet Federal needs.

§84,28 Cost sharing or matching.

(a) All contributions, including cash
and third party in-lkind, shall be ac-
cepted as part of the recipient's cost
sharing or matching when such con-
tributions meet all of the following cri-
terin,

(1) Are verifiable from the reciplent's
records,

(2) Are not included as contributions
for any other federally-assigted project
or program,

(3) Are necessary and reasonable for
proper and efficient accomplishment ol
project or program objectives,

(4) Are allowable under the applica-
ble cost principles. . ‘

(5) Are not paid by the Federal Gov- .

ernment under another awaxd, except

where authorized by Federal statute to

be used for cost sharing or matching.
(6) Are provided for in the approved

‘budget when required by HUD.

(') Conform to other provisions of
this part, ag applicable,

(h) Unrecovered indirect costs may he
included as part of cost sharing or
mateching only with the prior approval
of HUD,

24 CFR Subtitle A (4~1~09 Edifion)

(o) Values for recipient contributions
of services and propersy shall be estab-
lished in accordance with the applica-
ble cost principles, If HUD authorizes
reciplents to donate bulldings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost shiaring
or matehing shall be the lesser of para-
wpnphs (el or (i@ of this section,

i1y The seprsified ¢alue of the remain
inyg life of the propersy recorded in the
recipient’s scoounting records at the
time of donation.

(2) The current fuir market value, How-
ever, when there is sufficlent justifica-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the
certified value at the time of donation
to the project, )

(d) Volunteer services furnigshed by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matohing if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization, In those in-
stances in which the required skills are
not found in the reciplent organization,
rabtes shall be consistent with those
pald for similar work in the labor mar-
kot in whicl the recipient compebes for
the kind of services involved. In either
aase, paid fringe benelits that are rea-
sonable, allowable, and allocable may
be incladed in the valuation,

(e} When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employse's regular rabe of
pay (plus an amount of fringe benefits
that are reagsonable, allowable, and al-
locahle, but exclugive of overhead
oosts), provided these services are in
the same skill for which the employee
is normally paid.

() Donated supplies may include
sueh 1tems ag expendable equipment,
office supplies, lahoratory supplies or
workshop and classroom supplies,
Value agsessed to donated supplies in-
gluded In the cost sharing or matching
shore shall be reasonnble and shall not
exovod Lhe Iair market value of the
property abt the time of the donation,

466

ATTACHMENT oo diecnne

‘n.ﬁ\GE 1D oF 26 PAGES




Offlee of the 8ecrefary, HUD

(¢) The method used for determining
gost shaving or matehing fou donated
equipment, Dbulldings and land fov
which title passes to the recipient may
differ socoxding to the puypode of the
award, {f paragraphs (8)(1) or (g)R) of
bhis section appls,

() I tho purpose of the awaxd is fio
nesist the pecipient in the wocuisition
of equipment, buildings or lmnd, the
tofinl vnlue of the donated property
moy be clahmed as cost sharing oy
matohing,

(%) If the purpose of Ghe award s to
support aobivities that requive the use
of suipment;, bulldings or land, nor-
mally only depreciation or use charges
for equipitent and bulldings may ba
mede, However, the full valus of aquip-
ment op other capibtel atssts and Faly
vental oltarges for land may be allowad,
providad thet HUD has approved tha
chayges,

(hy The value of dopated property
ghall he determined in accordande with
the usiial nacounbing polictes of the re-

olplent, wikh the following qualifiea~

tong,

@) ‘The velue of donabed land and
hullddngs shall not excsad it fale-max-
et value at the time of donabion ta
the recipient ae established by an fnde-~
pendant approdser (e.g., cerbifled regl
properby aphraleer or Gensral Servises
Adminiatration vepresentabive) and
werbified by n xesponsible officlal of the
raviplent.,

(%) The value of donated equlpment
phail 1ot sxcesd the faly markeb value
of egquipmienst of the saine age and don-
ditdon at the time of donation,

(3) The value of donated spave shall
1ot excead the falr vental value of sont-
parabla space as established by an Inde-
pendent appraisal of comparable spaoe
pud frotlities by o privately-owned
building 1n the sante loosliby,

() The valne of loaned eduipment
shall nob exceed ibs falr vental value,

(5) The following requivements per-
tadn to bhe weciplent's muwpporting
rogorda for in-Ikind contributions from
tilied parties.

i1y Volunbeer sevvines shell he doon-
wentac and, to the exbent faasibly, gup-
portadl by the samwe methods wsed by
tho veoipient for Lts own employees,

(1) The bests for determining the
valnation for personal servics, mate«

§84.24

rial, equipment, hulldings and land
shall ba doawmentsd,

§8424 Program lncoma,

(&) HUD shall apply the standards seb
forth i1 this section In requiring xeclpl-
ant ovganizatious tio nooount for pro-
gram ineome velated Gto projects 11~
nancad 1 whole or in parb with Faderal
funda.

{4 Hxcept s provided lu pavagiraph
{4y, of this moction, progrom inoomse
aarned. during the projact pexiod shall
bs reteined by the tsolplent and, in ac-
oordance with HUD regulations or the
germs and conditlons of the mward,
shall he used in ona op nyore, of bhe
ways 1sted n. the following,

(1) Added to fumds committed to the
Jrdjeot by HOD and reciplent and used
ta febher eligihle project ox program
ghjectlves,

©) teed to financs the non-Paderal
share of the project ar program.

(3) Deductied from the total projact or
prograxn allowable cosf 1n determining
the net allowable costs on wiieh the
Tedera) share of coabs 18 bagsd,

(¢) When BUD authorizes the dispost-
$lon of progTam incoma 48 desoxibed in
paragraphs (h)(1) or (M)(2) of this seo-
tlon, program income In excess of mny
Hinity stipulatad ghall be used in ac-
cordance with parngraph (b)(@) of this
saotion, i

(d) M the event thab HUD does nok
apeoify in its regulations or the Lerms
and conditions of the aweard how pro-
gram income. 1 to he used, paragraph
(h}3) of this ssotion shall apply auto-
moebtloally to all vrojéshs or programs
gxospl researeh, For awards theb sap-
pork regearch, pavagraph (h)(1) of this
seotion shall apply sutomabioally wn-
legs HUD indentes iv the terms and
conditions nnother alternative on ths
award ar the reciplsnt is subject to spe~
olal awnrd conditions, as ndloated in
§44,14.

(s) Unless HUD vegulabions or the
germa and conditions of the award pro-
vids otherwise, vaolplants ghall iave 1o
obligation to the Federsd Governmenb
pognrding progran incoma aarned niter
the epd of the project period.

(1) £ authorized by HUD regulablons
ot the btermd and condiblons of the
award, soste ineidant so bhe generation
of programn {ncome may o deduckad
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§84,26

from gross income to (etermine pra-
gram inooma, provided these ¢osts have
nob baey chavged to the award,

« () Proceeds from the snla of propeity
ahall be handled in acoordancs with the
reqiirements of the Froperty Stand-
ards (Soe §§84,80 through 84,37),

(ly Unless HUD repulations or the
terms, aind oonditlon of the award pro«
e otherwise, raciplents shall have no
obligation to the Federal Governmond
wibh réspect to program income earned
from Hoense fees and royoltles fov
oopyrighbed material, pabenbs, vatend
appHoations, trademarks, and iayen-
t{ons produced under an award, How-
gver, Pabenb and Twradewaxlk Amend-
manty (36 U.8.0, 18) apply tio Inventions
raads under ann experimental, develop-

+ meutal, ox resenroh award. '

§8420 Revision of budget and pro.
gram plans, ,

() The hudget plan is the financlal
exprassion of the project oy program as
approved durng the award prooess, Th
mey inoluds either the Federal and
non-Federal shaye, ox only the Faderal
shevs, depending upon HUD require-
ments, It shall De related to perform-
ance foy program evaluation purposed
whenever gppropriafie,. )

(b) Reolplents are required to report

deviationg from budget aud program

plang, and request prelor approvals oy
hudgot snd progran plan revisions, in
accordangs with bhig seobion,

(o) oy noncongtruction nwands, re-
oiplentg shall vequest prlor approvals
from HUD for one oy more of the fol-
Towing program ox hudget related rea~
gons,

(1) Ohange in the soope ox the objac-
tive of the projeoh or program (even if
hore 18 no assooisted hudget revislon
pequiring prior written approval),

(2).Change n.a key pexson gpeolfied
in the syplioation ox awaxd dooument.

(8) The absence for mora than thres
montlg, or e 25 poroent reduction in
Hims devoted to the project, by the ap-
proved project director or prinaipal in-
vestigator,

(4) The need for addiflonal Foderal
funding,

. (6) The tvansfor of amounyts budgeted
for indirect costs B0 absorhinoreases.dn
diveot oostg, ox ylce verss, if approva)
is requived by HUD, L

24 CFR Subiitle A (4-1-09 Edition)

(6) The Inclugion, unless waived by
HUD, of costs thad reguire prior ap-
praval in ascordance with OMB Oiy-

oulnr A~21, “Cost Prinoiples for Tnatl- -

tutions of Higher Hduoablon,” OMB
Olroular A-22, “Cost Prinoiples fop
Non-Brofit Orvganizablons,'! or 46 OFR
part 74 Appendix B, “Prinoiples for De-
texmining Uosts Applicable to Research
and Development under Grants and
Conbracts with, Hospltals," or 48 OFR
part 81, V'Contract Coss Principles and
Procadures,’ as applioabls,

(1} The tratsfer of funds alloyted for
training allowances (divech payment to

trainees) to other ocabegories of exw

pense, .

(8) Unless degoribed in the anpllos-
flon and funded in the approved
pavards, the subaweard, trensfer or ¢ons
bracbing out of any worlk under an
award, Thig provision does not apply to
the purchase of supples, matberial,
equipment or geneval support services,

{d) No other prior approval require-
ments for speoiflo items may he im-
posed unless e deviation has been gp-
proved hy OMB,

(8) Exaept for requivements Hsbsd i
payegrapha (o)1) and (0)(4) of this soo~
tlon, HUD is authorized, ab its opllow,
to walve aosbrelated and adminisbea-
tilve prior written approvals required
by Ofvoular A-110 and OMB Clroulave
A-91l and A-192, Such Wwalvers mpy in-
olude suthoMzing reciplents to do nny
ona or move of the following,

(1) ot pre-awerd costs 80 oalonday
days prior t0 award or morg than 90
oalendar days with the prioy approval
of HUD, All pra-awerd oosts ave -
ournad at the reoiplent's »isk (e, HUD
is under no obligation to reimburss
such oosts if for any reason the yeoipl-
ent does not racelve an awerd or if the
award 18 less than antisipated and in-
adequats tio sover such oosts),

(%) mitate a one-time exvension of
the explvation date of the awand of up
10 13 monthis unless ons ox more of the
following oconditdons apply, For one-
tilme extonslons, the reoipient mush no-
tify HUD in weitiug with the sup-
porting remsons and revised expiration
data ab lensh 10 days befors the expiras
tion dete specifled in the award, This
one-tirne extension may nofi be exer-
olged merely for the purpose of using
unoblgated balanoss,
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(1) The torms and conditions of award

. prolibit the extension,

- (1) Wha extension requires additional
Toderal funds,

(i1) The ' extenslon involves any
change in the approved abjeotives or
soope of the projeot,

(3) Catry forwsrd unobligeted bel-
gi1oes o subseguent Londing periods,

(4) Foy awards that support researol,
unless, HUD provides otherwise " in
HUD's vegulations, the prior approval
vequivenients desoribed jn paragiaph
(p) of this seotlon, are aybomatically
waived (1,a, vecipiants nesd not obbain
shoh ploy approvals) unless one of tle
conditions noluded In paragraph (8)(2)
of this seotion apylies,

(f) HUD may, at its opblon, restricth
the tranafer of funds among divect cosh
categories or programs, funciions and
activities for awards in which the Fad-
eral ghare of tha prpject 6xceeds
$100,000 and bhe oumulative amount of
auoh transfers exoaeds or is expeoted to
axoesd 10 nercent of the iotal budgeb as
1ast approvedl by WUD, HUD shell nob
permit o trangfer that would cause anpy
Wedoral appropriation or parb thepeof
to bhe wused for purposes other than
those consishund with the original in-
, Lot of the appropriation,

(z) All other changet to nonconstirno-
tlon budgets, except for the ohanges da-
soribed in paragraph () of thig seotion,
do not requive priox approval,

(h) Tor construotion awands, recipie
ents shall request prior wrlhiten ap-
proyal promptly from HUD foy budget
rovisions wienever pavagvaphs (j(1),

(h)(2) or ()(8) of this seobion apply,

(1) The vevislon results from changes
in the soopo oy the objectlve of the
projeot op progrem,

(%) The need arises for additional
Waderal furds to complete the projsoh,

(3) A revision is desived which in-
yolves apeolfio costs for whioh .prior
writiten. approval requirements may heo
imposed. ocousistent wibth applioabls
OMB cosb prinoiples Msted in §84.27,

(1) No other prior approval re¢uire-
ments for speoifio items may be im-
posed unless a deviabion has heen ap-
proved by OMB, .

(1) When HUD makes an award thab
provides support for heth constrnction
and nonconstruotion worly, HUD may
yequive the veoiplent to vequest prior

.

: 4

)

364,26

approval ftom HUD before malking any
fund oy budget transfers bhetween the
two bypes of work supporbed,

() For bobh conatiuotion and non-
construotion awards, HUD shall vequire
reoiplents ta notify HUD in writing
prompily wheneyer the amount of Fed-
eral authorized funds i expsoted to ex-
oeod the naods of the veoiplent for the
projent period by move than 6000 o
five peroent of tlie Fedeval awerd,
whichavey {5 grenter, Thig notifloation
ghall 1ot be required If an applioation
for additional funding iz suhmitied fox
a ocontinuation award,

(1) When requesting approval for
budget vevisions, reciplents shall use
the budget forma that were used in the
application unless HUD Indioates a lebe
Hor of regusst suffices,

(m} Within 80 calendar
dabe of veveipt of the request foy hudg-
eb vevisions, HUD shall review bhe ve-
qitesty and notify the reoiplent whather
the budget vevisions lave been ap~
proved, I the xevision is stiil under
covsideration at the end of 30 calendar
days, HUD shall inform the veciplent in

days from the

wielting of the date when the veclnlent '

may expact the deslsion,

§84.28 NonJfedexal audits,

() Rooiplents and subrecipients that
ave institutions of higher eduosblon or
obher non-profit. organization (inolud-
ing hospitals) shall be subjech to the
audit requivements contained 1n the
Sinple Audll Aot Amendments of 1600
(81 U\R,0, 7501-7607) snd yevised OMRB
Olvomlaa  A-183, “Audits ‘of" Btates,
Looal Goverrunents, and Non-Pyofil Oy«
ganizations," '

(1) Non-profit opganizeblons syhjeot
to regulations in the part 200 and part
800 seriey of this title whioh receive
awards subject to part 84 shall comply
with the audit vequirenients of revised
OMB Clrenlay A-183, "Addits of States,
Looa) Govermments, and Non-Profit Or-
ganizations,”! For HUD programs, a
non-profit ovganization iz the morte
gagoy op owney (as thése terns are de-
fined 4n the regulations in the part 200
and i:swb 800 sexies) and not a related ox
affiliatod organization or entity.

(2) [Reseryed)

(1) State and loonl governments shall
he shuhjeot to the andit reguivements
sonbajned in the Single Aunaib Aot
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§34.27

o
Amendments of 19896 (31 U840, Thl-
7607) and revisad OMB Oireulas A-13%,
“Audibs of Stubos, Looal Governmenty,
and Non-Profis Organiuations,

{n) Fov-profly Dospitalg not coveved
by tha audlt proviglons of xevised OMB
Odrovlar A-183 shall be subjéct to {he
pudit  requivements of the Medosnl
wyrrding agenoles,

1l Commerninl ngaadzations whndl
b subistn 50 w6 wndis verpivsinents of
HUD or the prime reciplent os incor-

- porated 1nto the award dosunment,

(69 TR 47011, Sopt. 18, 1084, as amanded of 62
Mty 51837, Nov, 18, 1007}

§84.97 Allowable oosts,

Tor each Irind of xeciplent, thera As s
apt of Fedoral principles for deter-
mining allowsble ooats, Allowability of

costs shall be detexrmined 1u accord-

unee with the cost prinoiples npplicable
tio the entity inearving the costs, Thus,
allowability of oosts inonrred by State,
loogl or federally-recognized Indian
teibal governments s determined In
ponordence with the provisions of OMB
Uirowlar A-O7, “Cost Frinciples for
dtabe sud Tooal Governments,' The al-
lowability of costs {ncwwred by noh-
profit orgenlsations 1§ determined in
aceordance with the provisions of OMB
Oiroular A-123, “Cost Principles tfov
Non-Broflt Organizations,' The allow-
ability of sosts Inourxed by institublons
of highey edwoution is determinsd in
woooldange with bhe proviglons of OMB
Chyoular A-~21, “Cost Prinoiples fov
Tdusabional Institutions” The allow-
ability of costy incuvred by hospitals is
determined in agoordanue with the pro-
vislons of Appendix B of 46 QR purt 74,
“Principles for Determining Gosts Ap-
plionbls to Ressarch and Development
Tundsr Grants and Conbraots with Hog-
pltals,” The allowablliby of ocosts in-
orred by commerclal ovganizations
and those non-profit organizetions st
e in Abbachment G o Civoulea A-182 iy
determined in atoordaoe with fihe pro-
viglons of the Federal Avguisition Reg-
Wation (FAR) ot 48 PR part 81,

484,28 Yorlod of avallability of funds.
Where a tunding period is specified, a
reciplent may charga‘to the grant only
allowahle costs resulbing from ohlga~
tlong inoured dusing the funding pe-

24 CFR Subiitle A (4109 Bdlillon)

plod and any pre-award ookbg author-
{zed by BEUD,

PROPONTY HTANDARDS

§84.30 ¥Ympose of property standards,

gsotiong 84,31 through 84,37 seb forth
uniforn standacds governdng manage-
wend and ddsposibion of property fhr-
wished Dy the Tedetal Covemment

whoso uost was oharged o & projeol

supported by o fledepsl mward, HUD
ghall require reoiplents te observe
these standards under awards and shall
not imposs additional requirements,
uyhless spenitically required by Federal
statube, The Teolplent may use s own
property menagement stendsrds gnd
procadures provided 1t observes the
provisiong of §§ 84,31 through 84,87,

§84,31. Tnsurance soverage.

Rasiplontd shall, ab e yainimum, pro-
vide the eguivelent insurande ooverags
fop real property and suwipment ac-
quirsd with Federal funds as provided
to properby owned by the reoipient
Foderally-owned property nesd nob he
insured ntless veguired by the tenms
and condltiona of the award,

§84.82 Renl proporbty

HUD presoxibes the following reguire-
ments for recipients conosrning the use
and disposition of veal property ao-
guired in whole oy in parh under
awnpds;

(&) Title Yo xealproperty shall vest in
the renipient subject to the oondition
that the ryeoipient shall use the real
property for the authorized purpose of
ha projost as long as it 1y needed and
ghell not encwinber tha properby withe
out approval of TUD, :

(H) The reolplent ghall obiain wiltten
appioval By BUD for the upe of pénl
property 1y other fadeyally-sponsored
projects when the reciplent datermines
bhat the property is no longer needed
for the purpose of the oplirinul projeat,
Use In obher projects shidl be Lmlted
bo those tnder dfederaliy-sponpored
projects (Le,, awards) or progrums bhns
have purpopes consiatent with thote
puslhorized for gupport by HUD,

(09 When the wyeal properby is no
lopper mosded ag provided {n pures
geapha (a) and (W) of this seotion, the
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reciptent shall request disposition in-
gtructions from HUD or its successor
Federal awarding agency. HUD shall
ohserve one or more of the following
disposition instructioiis,

(1) The recipient may be permitted to
retain title without further obligation
to the Faderal Government after 1b
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(%) The reocipient may be ‘directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attriputable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to

" the extent practicable and result in the
“highest possible returin,

(3) The recipient may he directed to
transfer title to the property to the
Tederal Government or to an eligible
third party provided that, in such
cages, bhe recipient shall be entitled to
compensation for its attributable per-
centage of the ourrent fair market
value of the property.

§84.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1} Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to HUD,
Upon completion of the award.or when
the property is no longer neaded, the
recipient shall report the property to
HUD for further HUD utillzation.

(2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Adminigtration, unless HUD hag statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (16 U.8.0. 8710
(1)) to donate research equipment 50
aducntional and non-profit organiza-

§84.34

tions in accordance with 1.0, 12821,
“Improving Mathematios and Science
Fducation In Support of the National
REducationn Goals.') Appropriate in-
gtructions shall be issued to bhe recipi-
ent by HUD.

(h) Evempt property, When statutory
authority exists, HUD has the option
to vest title to property acquired with
Paderal funds in the recipient without
further obligation to the Federal Gov-
ermment and under conditions HUD
considers appropriate. Such property is
Hexempt property.’t Should HUD not
pstablish conditions, title 6o sxempt
property upon acquisition shall vest in
the reciplent without further obliga-
tion to the Federal Government.

§84,34¢ Equipment,

(a) Title to equipment acquired hy a
recipient with Federal funds shall vest
fn the recipient, subject to conditions
of this section,

(b) The recipient shall not use squip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that ig less than
private companies charge for squiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the sguip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to he supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the aquipment
in connection with its other federally-
gponsored activities, in the following
order of priority:

(1) Activities sponsorsd by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(@) During the time that squipment
i3 used on the project or program for
which it was acquired, the recipient
ghall make it avallable for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. Fivst
preference for such other use shall be
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§84.34

given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies, If the equipment is owned by the
TFaderal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permisgsible if au-
shovized hy HUD, User charges shall be
feenbed Ay progran lncolne,

ey  When acquiring replacernent
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD,

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing,

(1) Bquipment records shall be main-
tained accurately and shall include the
following information,

(1) A description of the equipmonst,

(i) Manufacturer’'s serial number,
modal number, Federal stock number,
national stock number, or other identi-
fication number, .

{iii) Source of the equipment, includ-
ing the award number,

(ivy Whether title vests in the recipi-
ent or the Federal Government.

{vy Acquisition date (or date re-
celved, if the squipment was furnished
hy the Federal Government) and cost.

(vi) Information from which one can
caleulate the percentage of Tederal
participation in the cost of the squip-
ment {(not applicable to equipment {ur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and fhe date the informa-
tion was raported,

(viii) Unit acquisition cost.

(ix) Ultimate disposition date, in-
cluding dabe of disposal and sales price
or the method used to determine cur-
vent fair market value where s recipi-
ent compensates HUD {for its share,

(2) Bauipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership,

(3) A physical inventory of egquipment
shall be takon and the results rec-
onelled witli the equipment records abt
least once svery two years, Any dil~

24 CFR Subfitle A (4-1~09 Editlon)

ferences between quantities deter-

mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference, The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lzotion, and continued need for the
squipment.

(4) A gontrol system shall be in effect
BO insurs wdequibt snfeguoards oo pre-
vent loss, dainage, or theft of the
squipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the squipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

(6) Adequate maintenance procedures
shall be implemented to kesp the
equipment in good condition, .

(6) Where the recipient is anthorized
or required to sell the squipment, prop-
er sales procedures shall be established
which provide for competition to the
oxtent practicable and result in the
highest possible return,

(g) When the rvecipient no longer
needs the squipment, the equipment
may be used for other activities in ac-
cordence with the following standards,
Tor equipment with a current per unit
fair market value of $5000 or more, the

recipient may retain the equipment for.

other nses provided that compensation
is masde to HUD or its successor. The
amount of compensation ghall be com-
puted by applying the percentage of
Federa) participation in the cost ol the

original profect or program to the cur- -

rent fair market value of the equip-
ment, If the recipient has no need lor
the equipment, the recipient shall re-
quest (isposition Instructions from
HUD. HUD shall determine whether the
squipment can he used to meet HUD's
requirements, If no requirement exists
within HUD, the avallabllity of the
squipment shall he reported to the
General Services Administration by
HUD to determine whether a requive-
ment for the squipment exists in obther
Mederal agencies, HUD shall lssue in-
struotions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the {ollowing proce-
dures shall govern,

(1) I so instructed or if disposition
instruchions are not igsued within 120
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calendar days after the recipient's re-
quest, bthe recipient shall gsell the
equipment and reimburse HUD an
amount computed by applying to the’

. sales prooceeds the percentage of Fed-

eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
3600 or ten percent of the proceeds.
whichever is less, for the recipient's
gelling and handling expenses,

(2) If the reciplent is instimoted to
ship the equipment elsewhere, the re-

. cipient shall be reimbursed by the Fed-

eral Gavernment by an amount which
is computed by applying the percent-
age of the recipient's participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reagsonable
shipping or interim storage costs in-
curred.

(8) If the recipient is instructed to
otherwise disposs of the equipment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion, :

(4) BUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Governinent when such
third party s otherwise eligible under
existing statutes. Such transfer shall

" be subject to the following standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing. .

(1i) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory, The
final inventory shall list all squipment
acquired with grant funds and feder-
ally-owned equipment, If HUD fails to
{gsue disposition Instructions within
the 190 calendar day period, the recipi-
ent shall apply the standards of this
section. as appropriate,

(111) When HUD exercises its right to
take title, the equipment shall bhe sub-
ject Lo the provisions for federally-
owned aciuipment.

§84,35 Supplies und other expendable
property.

(a) Title to supplies and other ex-

pendable property shall vest in the re-

cipient upon acquisition, If there is a

§84.36

residual inventory.of unused supplies
exceading $6000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for uge on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amouitt of
compensation shall be computed in the
same manner as for equipment,

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for squiva-
lent services, unless specifically au-
thorized by Federal statute, as long as
the Federal Government retajng an in-
terest in the supplies.

884,36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty-fres, nonexclusive
and irvevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-~
ers to do so.

() Reciplents are subject to applica-
ble regulations governing patents and
inventions, including govermment-wide
regulations issued by the Departiment
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments."

(¢) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to recelive, repro-
duce, publish, or otherwise use such
data for HUD purposes,

(A1) In addition, in response to a
Treedom of Information Act ( FOIA) re-
quest for research data relating to pub-
Ushed research findings produced under
an award that were used by HUD in de-~
veloping an agency action that hag the
force and effect of law, HUD shall re-
quest, and the recipient slhiall provids,
within a reasonable time, the research
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data so that they can he made avail-
able to the public through the prooce-
dures established under the FOIA, If
HUD obtalns the research data solely
in response to a FOIA request, HUD
may charge the reguester a reasonable
fee equaling the full incremental cost
of obtaining the research data, This fee
should reflect costs incurred by HUD.
the rocipient, and applicable subrecipi-
ante, This fee 18 lnaddition Lo any ey
HUD may sssess under the FOIA (6
u.8.C. 662(a)(4)(A)),

(2) The following definitions apply
for purposes of this paragraph (d):

(1) Reseurch dute is defined as the re-
corded factual materinl commonly ac-
cepted in the sclentific community as
necessary to validabte research findings,
but not any of the following: prelimi-
nary analyses, drafts of sclentific pa-
pers, plans for future research, peer re-
views, or communications with ocol-
leagues. This “‘recorded” material ex-
cludes physical objects (e.g,, laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commeroial infor-
mation, materials necessary toc be held

confidential by a researcher until they-

are published, or similar information
which is protected under law| and

(B) Persomnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
cleally unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study,

(1) Published is defined as either
when:

(A) Resenrch findings ate published
in a peer-reviewed sclentific or -tech-
nical journal; or

(By HUD publicly and officially cites
the resenrch findings in sapport of an
agency action that has the force and
effsct ot law, .

(i1) Used by HUD in developing an
agency action that has the force and ef-
fect of luw is defined as when HUD pub-
licly and officially cites the ressarch
tindings in support of an agenoy action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient, The reciplent
shatl use that property for the origi-

24 CFR Subiflle A (4-1-09 Edition)

nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD, When no

"longer needed for the originally au-

thorized purpose, disposition of the in-
tangible property shall ocowr in accord-
ance with the provisions of § 84.84(g).

{69 FR 47011, Sﬂpf.. 13, 1984, as amended at 66
PR.30499, May 11, 2000]

§84.27 Property beust refationship.
pers)

Real property, squipment, intangible
property and debt instruments that are
soquired or improved with. Federal
funds shall be held in trust by the re-
cipient ag trustee for the beneficiaries
of the project or program under which
the property was acquired or tmproved,
HUD may require recipients to record
Hens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
properyy.

PROCUREMENT STANDARDS

§84,40 Puwrpose of procurement stand-
ards,

Sections 84,41 through 84.48 set forth
standards for use by recipients in es-
tahlishing procedures for the proours-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure thal such materinls and services
are obtained in an effective meanner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-

ment standards or requirements shall .

be imposed by HUD upon recipients,
unless specilically reguired by Federnl
statute or executive order or approved
by OMB.

§84.41 Recipiont responsibilities,

The standards contalned In this sec-
tion do not relievé the reciplent ol the
contractual  responsibilities arising
under ils contract{s). The reciplent is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and sabisfaction of all contrac-
tual and sdminigtrative issues arising
out of progurements enterved into in
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support of an award oy other agree-
ment. This includes disputes, claims,
protests of award, source evaluation. or
other matters of a contractual naturs.
Mabters concerning violation of statute
are to be referred to such Federal,
dtate or local authority as may have
proper jurisdiction,

$84.42 Codes of conduct,

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent confliot of interest would he
lvolved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga~
nization which employs or is about to
employ any of the partiss indicated

 herein, has a finanocial or other interest

in the firm selected for an award, The
officers, employees, and agents of the
recipient shall neither solioit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements, Howaever, Le-
cipients may set standards for gitua-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
atandards of conduct shall provide for
disciplinary aotions to be applied for
violations of such standards by offi-
cers, eniployses, or agents of the re-
cipient.

§84.43 Competition.

All procurement transactions shall
be conditcted in a manner to provide,
to the maximum extent practical, open
and free competition, The recipient
shall be alert to organizational con-
fliots of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors thab develop or
draft  specifications, requirements,
statements of work, invitations for
bids and/or requests [or proposals shall
he excluded from competing for such

§84.44

procurements. Awards shall be made to
the hidder or offeror whose bid or offer
is responsive to the solicitation and ia
most advantageous to the recipient,
price, quality and other factors consid-
ered. The other factors shall include
the bidder's or offeror’s compliance
with Section 3 of the Housing and
Urhan Development Act of 1068 (12
U.8.C. 1701u), hereafter referred to as
sQection 3. Section 3 provides that, to
the sreatess extent feasible, and con-
sistent with existing Federal, State,
and looal laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
dtrected to low- and very low-incomse
persons, Solicitations shall oclearly set
forth all requirements that the hidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§84.44 Procurement procedures,

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
{mum, that paragraphs ( a)(1), (a)(2) and
(a)(3) of this section apply.

(1) Reocipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to deterniine which would he
the most economical and practioal pro-
curement for the Federal Governmsnt,

(3) Solicitations for goods and serv-
ices provide for all of the following.

) A clear and accurate description
of the technical requirements for the
material, product or gorvice to be pro-
cured. In competitive procurements,
such a desoription shall not contain
features which unduly restrict com-
petition.

(i1) Requirements which the bidcer/
offeror must fulfill and all other fac-
tors to he used in evaluating bids or
proposals.

(i) A description, whenever prac-
ticable, of technical requirements in
terms of funotions to he performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.
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§84.44

(iv) The specific features of ‘‘brand
name or equal’ descriptions that bid-
ders are reguired to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasibie,
of products and services dimensioned in
the metric gystem of measurement,

(vi) Preference. to the sxtent prac-
ticahle and sconomicully feasible. for
producks and services ihoab conserve
-nabural resources and protect the envi-
ronment and are energy sfficient,

(b) Positive efforts shall he made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enberprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
turther this goal. )

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
sime frames for purchases and con-
sracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
smail businesses, minority-owned
firms, and women’s bhusiness enter-
prises, ’

(4) Encournge contracting with con-
sortiums of small hasinesses, minority-
owned firms and women's business én-
torprises when a contract is too large
for one of these firms to handle individ-
aally,

(b) Use the gervices and assistance, as
appropriate, of such organizations as
the Simall Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in

the solicitation and utilization of

small businesses, minority-owned firms
and women's business enterprises,

(¢) The type of procuring instruments
used (e.g,, lixed price contracts, cost
reimbursable conbracts, purchase or-
ders, and incentive conbracts) shall he
determined by the recipient but shall
he appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-

,

24 CFR Subtitle A (4-1~09 Edillon)

volyved. The ‘‘cost-plus-a-percentage-of-
cost! or ‘‘percentage. of construction
cost'' methods of contracting shall not
he used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully ander the terms and condl-
tions of the propessd procwremsnt.
sonsideration shull be given to such
matters as conbraotor integrity; com-
pliance ‘with public policy, inecluding,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.8.C. 1701u); record of past
performance; and finanolal and tech-
nical resources or accessibility to other
necessary resources, In certain oir-
cumstances, contracts with oertain
parties are restricted by implementa-
tion of Bxecutive Orders 12640 and
12689, “Debarment and Suspension,’ at
2 CFR part 2424.

(e) Reoipients shall, on request, make
avallable for the ¥ederal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc.,, when any
of the following conditions apply.

(1) A recipient’s procurement proce-
dures or operation tails to comply with
the procurement standards in HUD’s
implementation of Circular A-110.

(%) The procurement is expescted to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 408 (11),
whichever is greater. and iz to be
awarded without competition or only
one hid or offer is received in responsge
Lo & solicitavbion,

(3) The procursment, which 18 ex-
pected to exceed the small purchase
vhreshold, specifies a “‘brand name"
product,

(4) ‘The proposed award over ULhe
small purchase threshold is to De
awarded to other than the appurent
low bhidder under a sealed bid procure-
ment,

(6) A proposed contract modification
changes the scape of a contract or in-
creases the contrach amount by more

_than the amount of the small purchase

threshold,

168 'R 47011, Sepb. 18, 1004, as amondod ab 72
'R 78492, Doc. 97, 2007) .
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§8445 Cost and price analysis,

Some form of cost or price analysis
shall be made and documented In the
procurement files in. connection with
every procurement aoction. Price anal-
vsis may be accomplished in various
ways, including the comparison of
price cuotations submitted, markeb
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each glement of
cost to determine reasonableness,
allocability and allowability.

$84,46 Procurement records,

Proourement records and fliles for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection;

(b) Justification for lack of compebi~
tion when competitive bids or offers
are not obtained; and

(¢) Basis for award cost or price.

§84.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to énsure adequate and
timely follow up of all purchases, Re-
ciplents shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the berms, conditions and specifica-
tions of the contract. )

$84,48 Contract provisions,

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts, -

() Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions ag may be appro-
priate, : )

(h) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, inclading the manner by

§84.48

,which termination shall he effectad
and the basis for settlement, In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
heyond the control of the contractor.

(c) .Except as otherwise required by
statute. an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the reciplent to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000, For those contracts or suh-
contracts exceeding $100,000, HUD may
accept the honding policy and recuire-
ments of the recipient, provided HUD
lhas made & determination that the
Federal Government's interest is ade-
quately protected, If such & deternmina-
tion has not heen made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to f{ive percent of the bid
price, The ‘hid guarantes’ shall con-
sist of a firm commitment such as a

bid bond, certified check, or other ne--

gotiable instrument accompanying a
bid as assurance that the hidder shall,
upon acceptance of his bid, execute
suoh contractual documents as may be
required within the time specified.

(2) A performance hond on the part of
the conbtractor for 100 percent of the
contract price. A “performance hond"
is one executed in connection with a
contract to secure fulfillment of all the
contractor's ohllgations wunder such
contract.

(3) A payment hond on the part of the
contractor for 100 percent of the con-
tract price, & ‘‘payment hond " is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying lahor and
material in the execution of the work
provided for in the contract.

(4) Where honds are required in the
sitnations described herein, the honds
shall be obtalned from companies hold-
ing certificates of authority as accopt-
able sureties pursuant to 31 CFR part
293, “Surety Companies Doing Business
with the United States."
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§84.50

(dy All negotiated contracts (except
those for less than the small purchase

threshold) awarded by recipients shall

include a provision to the effect that
the reciplent, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
wruector which are directly pertinent to
w apecilic program for the purpose of
muking aadits, examinations, excerpts
and transcriptions. '

() All contracts, including small
purchases, awarded hy recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
thig 1rule, ag applicable,

REPORTS AND RECORDS

§84,560 Purpose of reports and records,

Sections 84,61 through 84.63 set forth
the procedurss for monitoring and re-
porting on the recipient's financial and
program performance and the nec-
essary standard reporting forms, They
also set forth record retention require-
ments,

§84.61 Monitoring and reporting pro-
gram performance,

(a) Recipients are responsible for
managing and monitoring each project,
program;, subaward, function or-activ-
ity supported by the award. Reciplents
ghall monitor subawards to ensure sub-
vecipients have met the andit reguire-
munts as delineated in §84.26.

(h) HUD shall presoribe the frequency
with which the performance rsports
shall be submitted, Except as provided
in §84.51(D), performance reports shall

not he required more frequently bhan.

quarterly or lesg frequently than annu-
ally, Annual reports shall he due 90 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall be
due 30 days ofter the reporting period,
HUD may require annual reports hefore
the anniversary dates of multiple year
awards in lleu of these requirements.

" The final performance reports are due

90 calendar days aiter the expiration or
termination of the award,

(¢) I inappropriate, a final technical -

or performance report shall not be re-
quired after completion of the project.

24 CFR Subtitle A (4-1-09 Edition)
“\

(d)y When required, performance re-
porte shall generally contain, for each
award, brief information on each of the
following: :

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or hoth.
Whenever appropriate and bthe output
of programs or projects can b readily
yuantified,  such  guoaatitasive  daba
should be related to cost data for com-
putation of unit costs,

(2) Reasons why established goanls
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overrung or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports,

(I) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-gup-
ported activities. Also, notification
shall be given in the oase of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
catbion shall include a statement of the
action taken or contemplated, and any
assistance nesded o resolve the situa-
tion,

(g) HUD may malke site visits. as
needed,

(hy HUD shall comply with clearanoe
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients.

§84.62 TIftnancial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients,

(1) SF-269 or SF-2094, IMinancial Sta-
tus Report.

(1) HUD requires reciplents to use the
SIP-269 or ST-269A Lo report the status
of funds for all nonconstruction
projects or programs. MUD has the op-
tion of not requiring the SIP-269 or SI*-
2694 when the SIF-270, Request for Ad-
vance or Reimbursement, or SF-272,
Report of Fedara) Cash Transactions, 1s
determined to provide adeyuate infor-
mation 0 moeet its needs, exceph that a
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final SF-269 or SF-269A shall be re-

quired at the completion of the project,
when the SF-270 is used only for ad-
vanges.,

(i) HUD shall prescribe whether the
veport shall he on a cash or accrual
basis, If HUD requires acerual informa-
tion and the recipient’s accounting
racords are not normally kept on the
acernal bagis, the recipient shall not be
required to convert its accounting sys-
tem, but shall develop such acerual in-
formation through %est estimates
based on an analysis of the documenta-
tion on hand.

(1i1) HUD shall determine the fre-
quency of the Financial Status Report
for each project or program, consid-
ering the size and complexity of the
particular project or program, How-
ever, the report shall not he required
more frequently than quarterly or less
fraquently than annually., A final re-
port shall he reguired at the comple-
tion of the agreement,

(iv) HUD requires recipients to suhb-
mit the SF-269 or SF-269A (an original
and no more than two coples) no later
than 30 days after the end of each spec-
ified reporting period for quarterly and
semi-annual reports, and 90 calendar
days for annual and final reports, Bx-
tensions of reporting due dates may he
approved by HUD upon request of the
recipient.

(2) ST-2712, Report of Federal Cash.

Transactions, )

(1) When funds are advanced to re-
cipients HUD shall require each recipi-
ent to submit the SF-272 and., when
necessary, its continuation gheet, SE-
97%a. HUD shall uge this report to mon-
itor cash advanced to recipients and to
obtain dishursement information for
each agreement with the recipients.

(il) HUD may require forecasts of
Pederal cash requirements in the ''Re-
marlks’ section of the report. )

(ii1) When practical and deemed hec-
essary, HUD may require recipients to
report in the “Remarks” section the
amount of cash advances received and
retained [n excess of three days. Re-
cipients. shall provide short narrative
explanations of actions taken to reduce
the excess halances,

(Jv) Reciplents shall be required to
submit not more than the original and
two copies of the SF-272 16 calendar

§84.53

days following the end of gach quarter..
HUD may require a monthly report
from bthose reciplents receiving ad-
vances totaling $1 million or morse per
year.

(v) HUD may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed 325,000 per recipient, provided
that such advances are monitored
throngh other forms contained in this
section; o

(B) If, in HUD's opinion, the recipi-

ent's accounting eontrols are adequate

to minimize eoxcessive Federal ad-
yances; or

(C) When - the electronic payment
mechanisms provide adequate data.

(h) When HUD needs additional infor-
mation or more frequent reports, the
following shall be observed.

(1) When additional information is
needed to comply with lagislative re-
quirements, HUD shall issue instruc-
tions to require reciplents o submit
such information under the “Remarks"
section of the reports,

(2) When HUD determines that a re-
cipient’s accounting system does not
meet the standards in §84.21, additional
pertinent information, to further mon-
{tor awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
standard. HUD, in obtaining this infor-
madtion, shall comply with report clear-
ance requirements of § CFR part 1320

(3) HUD will shade out any line item
on any report if not necessary.

(4) HUD may accept the identical in-
formation from the recipients in ma- -
chine readable format or computer
printouts or electronic outputs in leu
of presecribed formats.

(5y HUD may provide conputer or

. eleatronic outputs to reciplents when

such expedites or contributes to the ac-
curacy of reporting.

‘$84.53 Retention and access require-

ments for records.

(a) This gection sets forth recuire-
ments for record retention and access
to records for awards to recipients.
HUD shall not tmpose any other record
retention or ncocess requirements upon
reciplents.
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§84.60

(h; Financial records, supporting doc-
uments, statigtical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
uion of the quarterly or annual finan-
and report, ag nuthorized by HUD, The
aaly 2xesptions e the following,
" (1) I any ltigation, claim, or audit is
started before the expiration of the 39-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records

have heen resolved and final action .

talen,

(2) Records for real property and
equipment acquired with Federal funds
shall he retained for 3 years after final
disposition.

(3) When records are transferred to or
malntained by HUD, the 3-year reten-
tion requirement is not applicable to
the recipient,

(4) Indirect cost rate proposals, cost
allocation plans, etc., as specified in
§84.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by HUD,

(d) HUD shall request transfer of ¢er-
tain records to its custody from recipi-
ents when it determines that the
records possess -long term vetention
value. However, in order to avoid duapli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuousgly needed
for joint use. "

() HUD, the Inspector General,
Compuroller General of the United
States, or any of their duly authorized
representabives, have the right of time-
ly and warestricted access to iy
books, documents, papers, or other

records of recipients that are pertinent

to the awards, in order to make audits,
examinations, excerpls, transoripts and
copies of such doocuments; This right
alsgo includes thmely and reasonahle ac-
cess to a reciplent's personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (e) are not
limited to the required vetention pe-
riod, buab shall lagt as long as records
nre rotained,

24 CFR Subtiile A (4-1-09 Edillon)

(f) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of reciplents that are pertinent
to an award, except when HUD oan
demonstrate that such records shall he
kept contidential and would have been
exempted from disclosure pursuant to
the Freedom of Information det (5
U.3.C. 5562) if che records had %gelonu;ml
Lo HUD.

®) Indirect cost rate proposals, cost al-
location plans, elc. Paragraphs (g)(1) and
(g)2) of this section apply Lo the fol-
lowing types of documents, and their
supporting records—indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates),

Q1) If submitted for negotiotion, If the
recipient submits to HUD or the sub-
recipient submits to the recipient the

‘proposal, plan, or other computation to

form the hasis for negotiation of- the
rate, then the 3-year retention period
for 1ty supporting records starts on the
datbe of such submigsion,

(2) If not submitied for negotiction. If
the recipient is not reguired to submit
to HUD or the subrecipient is -not re-
quaired to submit to the recipient the
proposal. plan, or other computabion
for negotiation purposes. then bthe 3-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fisonl year (or othsr accounting period)
coversd by the proposal, plan, or other
computation,

TERMINATION AND BNFORCEBMENT

§84.60 Purpuse of termination and en-
forcement,
Sections 84,61 and 84,62 set forth ani-
form suspension, terminstion and en-
lorcement procedures,

§84.61 Termination,

(a) Awards may he terminated in
whole or in part only 1if paragraphs
(o)1), (aX2) or (a)3) of thig section
apply.
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(1) By HUD, if », recipient materially
fails to comply with the terms and con-
ditions of an awaxrd. ,

(2) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions. inoluding the effective date
and, in the case of partial termination,
the portion to he terminated.

(3) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to he ter-
minated, However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in lts entivety
under either paragraphs (a)(1) or (a)(2)
of this ssction, .

(h) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84,71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-

" gponsibilities of the recipient after er-

mination, as appropriate.

§84.862 Enforcement,

(a) Remedies for noncompliance, If a re-
cipient materinlly fails to comply with
the terms and conditions of an award,
whether stated in a Federal gtatute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the specinl condi-
tions outlined in §84.14, take oie or
more of the [ollowing actions, as appro-
priate in the circumstances.

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (that is, deny hoth use of
funds and any applicable mabching
credit for) all or part of the cost of the
activity or action notin compliance.

(3) Wholly or partly suspend or ter-
minate the current award, ‘

(4) Withhold farther awards for the
project or prograin.

(6) Talke other remedies that may he
legally available. i

(h) Hearings and appeals. In taking an
enforcement action, HUD shall provide

§84.71

the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action invelved.

(c) Effects of suspension and termi-
nation, Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able nnless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipl-
ent costs during suspensionm or after
termination which are necessary and
not reasonably avoidable are allowable
{f paragraphs (e)(1) and (o)(2) of this
gection apply. )

(1) The costs result from obligations
which were properly incurred by the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. )

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
talkes effect.

(d) Relationship to debarment and sus-
pension, The enforcement remedies
identified in shis- section, including
guspension and termination, do not
preciude & recipient from being subjeoct
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

[59 PR 47011, Sapt. 13, 1994, as amended ab 72
PR 73492, Dec. 27, 2007]

Subpart D—After-the-Award
: Requirements

§84,70 Purpose.

~ Bections 84.71 through 84.73 contain
closeout procedures and other proce-
duves for subsequent disallowances and
adjustments,

§84.71 Closeout procedures,

(a) Recipients shall submit, within 80
calendar days after the date of comple-
tHon of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award, HUD may approve extensions
when requested by the recipient.
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§84.72

(1) Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions,

{¢) HUD shall make prompt payments
Lo recipient for allowable reimburs-
shie soshs nader she award belny closed
out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that HUD has advanced or pald and
that 18 not anthorized o he retained hy
the recipient for use in other projects.
OMB Circular A-129 governs unreturned

" amounts that hecome delinguent debts.

{e) When authorized hy the terms and
conditions of the award, HUD shall
malke a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
recelived,

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.31 through 84,37,

(g) In the event a final! audit has not
been performed prior to the clossout of
an award, HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting rom the
tinal audit,

§84,72 Subsequent adjustments and

continuing responsibilities,

ta) The clossout of an award does not
aflent any of the following.

1) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other veview.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
trangactions, )

(3) Audit requirements tn §84.26,

4y Property management royufre-
ments in §§84.31 through 84.37.

(6) Records retention as required in
§84.63.

(b) After clossout of an award, a rela-
tionship created under an award may
he modified or ended in whole or in
pourt with the consent of HUD and the
recipient, provided hhe responsibilities

24 CFR subtilie A (4~1-09 Edition)
kY

of the recipient referred to in §84,73(a),
including those for property msnage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities ' of the recipient, as appro-
priate,

$84,73 Collection of amounts due, .

(o) Any funds paid to a recipient in
sycess of the amouant to which the re-

miplent is finally desermined to e enti-

tled ander the terms and conditions of
bhe award constitute a debt to the Fed-
eral Government, If not paid within a
reasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (a)2) or (a)3) of this
section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(8) Taking other action permitted by
statute,

(h) Bxoept as otherwise provided by
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, “Federal Claims Uollection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84.30 Conditions for use of Lump
Sam (fixed price or fixed amount)
grants,

() Heads of awarding activities
(HAAs) shall determine and publish the
funding arrangement for award pro-
groms having a published program reg-
alation or Notice of Punding Avail-
abiliby. For other awards, discrebion
may bhe provided to Grant Officers ho
determine the funding arrangement on
a  transscbion basis. In such cases,
Grant Officers shall document the bagis
for selection of the funding arrange-
ment in the negotiation record. Appro-
priate consideration to fixed amount
(lump swum) awards shall he made if one
or mors of the following conditions are
present;

(1) The HUD funding amount is defi-
nitely less than the total actual cost of
the project.

(2) The HUD funding amount does not
exceod $100,000 or the small purchase
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threshold Fixed at 41 U.S.C. 403 (1l),
whichever is greater.

(3) The project scope is very gpecific
and adequate cost, historical, or unit
pricing data is avallable to satablish a
fixed amount award with assurance
that the recipient will realize no incre-
ment above actual cost,

(h) [Reserved]

§$84,81 Deflinition,

(a) A lump sum award is an award for
a predetermined amount, as seb forth
in the grant agreement, which amount
does not vary with the amount of the
recipient's actual incurred costs. Under
this type of award, HUD does not pay
the recipient for its incurred costs hut
pather for completing certain defined
avents In the work or achievement of
some other woell-defined milestone,
Some of the ways in which the grant
amount may he pald are, but are nob
limited to: .

(1) In several partial payments, the
amount of each agreed upon in ad-

- yance, and the “milestone’” or event

triggering the payment also agreed
upon in advance, and set forth in the
grans;

(2) On a unit price hasis, for-a defined
unit or units (such as a housing coun-
seling wunit), at = defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) Tn one payment at grant comple-

tlon.,

(b) The key distinction hetween a
lump sum and a cost reimbursement
grant is the lack of a direct relation-
ship between the costs incarred by the
recipient and the amount paid by HUD
in the lump sum arrangement.

§84.82 Provisions applicable only to
lump sum grants,

T addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump sum grants,

(a) Financial and program mandge-
ment, Paragraphs (b) through (e) of this
section presoribe standards for finan-
cial management systems, methods for
maling payments, budget revision ap-
provals, and making aundits,

(h) Standards for financial management

systems. (1) Records that ldentify ade--

quately the source and application of

§84.82

funds. for federally-sponsored activities
are required. These records shall con-
tain information pertaining to Federal
awards, authorizabions, ohligations,
unohligated balances, assets, outlays,
income and interest.

(2) Bffective control over and ac-
countability for all funds, property and
other asgets are required. Reclpients
shall adequately sategnard all such as-
sats and assure they are used solely for
authorized purposes.”

(3) Comparison of outlays with budg-
ot amounts for each award is required.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Whers HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate honding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government, .

(6) HUD may require adequate fidel-
ity bond coverage whers the recipient
1acks sufficient coverage to protect the
Federal Government's interest.

(6) Whele honds are required in the
situations described above, the bonds
shall he obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “'Surety Companies Doing
Business with the United States.'

(¢) Payment. (1) The gtandard gov-
erning the use of hanks and other insti-
sutions as depositories of fands ad-
vanced under awards is, HUBD shall not
require separate depository accounts
for funds provided to a recipient or es-
sablish any eligihility requirements for
depositories for funds provided to a re-
ciplent. However, recipients must be
able to account for the receipt, obliga-
tion and expenditure of funds.

(2) Consistent with the national goal
of expanding the opportunities for
women-owned  and minority-owned
husiness enterprises, recipients shall be
sncouraged to use women-owned and
minority-owned hanks (a hank which is

. owned at least 50 percent by women or

minority group members).
(3) Except as noted elsewheye in this
part, only the following forms shall be
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authorized for the recipients in re-

_questing payments, HUD shall not re-

guire more than an original and two
copies of these forms. )

(1) SF-270, Request for Advance or Re-
imbursement, HUD has adopted the SK-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vanse methods are not ased, The SF-
270 sholl also be aueed tor lamp sum
payment reyuests, HUD, however, has
the option of using this form for con-
struotion programs in lieu of the SF-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams,’’ .

(i1) SF-271, Outlay Report and Request
for Reimbursement for Construction Pro-
grams, HUD has adopted the SF-271 as
the standard form to bhe used for re-
questing reimhursement for construc-
tion programs. However, HUD may sub-
stitute the SPF-270 when HUD deter-
mines that 1t provides adequate infor-
mation to meset HUD's needs,

() Revision of budget and program
plans, (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process, It may include either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
quirements, It shall be related to per-
formance tor program eveluation pur-

. poges whensver appropriate,

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in accordance
with this section.

(3) Por nonconstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
s0ns,

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval),

(1) The need for additional Federal
funding,

(1i1) Unless described in the applica-
tlon and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase of supplies, material,
scinipment or general support services.

24 CFR Sublitie A (4-1-09 Edition)

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB,

(6) Bxeept for requirements listed In
paragraphs (4)(3)(1) and (d)8)(i1) of this
gection, HUD is authorized, at its op-
tion, to waive cost-related and admin-
tstrative prior written approvals ve-
gudred by Ciroular A-110 and OMB Civ-
calars AN and A-122, Buch walvers
may include authorizing recipients to
do any one or more of the following. -

(1) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For ons-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reagons and revigsed expiration
date at least 10 days before the expira-
tion date specified in the award. This
action may be taken unless!

(A) The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Federal funds.

(C) The extension involves any
change in the approved objectives on
seope of the project, '

- (6) For construction awards, recipi-
ents shall raguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (dX6)1)
or (l)(6)(11) of this section apply.

(iy The revision results from changes
in the scope or the objective of the
project or program,

. (il) The need ariges for additional
Federa) funds to complete the project.

(1) No other prior approval require-
ments for specific items may bs im-
posed unlegs a deviation has been ap-
proved hy OMB,

(8) When HUD makes an award thal
provides support for both construction
and nonconstruction work, HUD may
require the reciplent to request prior
approval from HUD before making any
fund or budget transfers hetween the
two bypes of work supported,

(8) Non-Federal aundits. (1) Recipients
and subrecipionts that are institutions
of higher education or other non-profit
organizations  (including  hospitals)
shall be subject Lo the audit require-
ments contained in the Single Audit
Agt Amendments of 1996 (81 U.8.C, 7601
7507) and reviged OMB Circular A-133,
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$tAudits of States, Local Governments,
~and Non-Proflt Organizations,”

1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, *'Audits of States,
Liocal Governments, and Non-Profit Or-
ganigations.” For HUD programs, a
non-profit organization is the mort-
gagor or owher (as these terms are de-
fined in the regulations in the part 200
aid part 800 series) and not a related or
affilisted organization or entity.

(ii) [Reserved]

(2) State and local governments shall

he subject to the audit requirementsa

contained in the  Single Audit Act
Amendments of 1996 (31 U.S.C, 7601-
76507) and revised OMB Circular A-133,
“Audits of States, Looal Governments,
and Non-Profit Organizations,"

(8) For-profit hospitals not covered
by the audit provisions of revised OMB
Ciroular A-133 shall be subject to the
audit recmirements of the Federal
awearding agencies.

(4) Commmercial organizations shall be
subject to the audit requirements of
HUD or the prime reciplent as incor-
porated into the award document.

(69 FR 47011, Sept, 13, 1994, as amended ab 62
FR 61617, Nov, 18, 1997]

§ 84,88 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
project supported by a Federal award,
HUD shall recuire recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required by Federal
gstatute. The recipient may use its own
property management standards and
procedures provided It obuerves the
provisions of paragraphs (b) through (g)
of this section.

(b) [msurance coverage. Recipients
shall, at a minimum, provide the equiv-
alent insurance coverage lor real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the reciplent, Federally-
owned property need not he insured un-

§84.83

less required by the terms and condi-
tions of the award,

(c) Real property. HUD prescribes the
following requirements for recipients
conocerning the use and disposition of
real property acquired in whole or in

_part under awards:

(1) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD,

(2) The recipient shall obtain written
approval by HUD for the use of real
property in -other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be lmited
to those under federally-sponsored
projects (i.e,, awards) or programs that
have purposes consistent with those
authorized for support by HUD,

(d) Federally-owned and exempl prop-
erty—(1) Federally-owned property—(i)
Title to federally-owned property remains
vested in the Federal Government. Recipi-
ents shall submit annually an inven-

tory listing of federally-owned prop-

erty in their custody to HUD, Upon
completion of the award or when the
property is no longer nesded, the ve-
ciplent shall report the property to
HUD for further HUD utilization,

(1) If HUD has no farther need for
the property, it shall he declared sxcess
and reported to the General Services
Administration, -unless HUD has statn-
tory authority to dispose of the prop-
erty by altermative methods (e.g.. the
authority provided by the Federal
Technology Transfer Act (15 U.S.C. 3710
() to donate research equipment to
educational and non-profit organiza-
tions in accordance with B.0, 12821,
“Improving Mathematics and Science
BEducation in Support of the National
Education Goals.”) Appropriate in-
structions shall he issued to the recipi-
ent by HUD,

(2) Exempt property. When statutory
auathority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers n'.ppropriabe. Such property is
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cgxempt, property.’’ Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the reciplent without further ohliga-
sion to the Federal Government,

(8) Equipment, (1) Title to equipment
acquired by o recipient with Federal

funds shall vest in the recipient, sub--

feet Lo souditiong of thiz section,

2 The recipient shall use the syuip-
ment  in thoe project or program lor
which it was acquired ag long as need-
od, whether or not the project or pro-
gram continues to he supported hy Fed-
eral funds and shall not encumber the
squipment without approval of HUD,
When the equipment is no longer need-
ed for the original. project or program,
the recipient shall use the equipment
in connection with its other federally-
gponsored activities, in the following
order of priority:

(1) Aotivities sponsored bhy HUD
which funded the original project; then

(i) Activities sponsored by other
Federal awarding agenoles,

(3) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the squip-
ment was originally acquired. First
preference {or such other use shall be
given to other projects or bprograms
spongored by HUD that financed the
equipment; second preference shall be
given to projects or programs Sspon-
sored by other Iederal awarding agen-
cles. I the equipment is owned by the
Federal Government, uge on other ac-
tivities not sponsored by the Federal
Covernment shall be permissible i au-
thorized by HUD,

(4) The recipient's property manage-
ment standards Lor equipment acquired
with Federal funds and federally-owned
asquipment shall include all of the fol-
lowing,

(i) Bguipment, records shall he main-
tuinsd noourately and shall include the
following information.

(A) A description of the equipmeont.

(B) Manufacturer's serial number,
mode! number, Pederal stock number.
nutionanl stock number, or other identi-
fication number, :

24 CFR Subtitle A (4-1-09 Edlition)

() Bource of the equipment, includ-
ing the award number. -

(D) Whether title vests in the recipi-
ent or the FPederal Government.

(E) Acquisition date (or date re-
ceived, if the squipment was furnished
hy the Federal Government) and cost.

(F) Looation and condition of the
syuipment and bthe date the informao-
rion was reported,

1ii) Bguipment owned by chie Foderal
Government shall be identitied to indi-
oate Federal ownership.

(1i1) A physical inventory of equip-
ment shall be taken and the results
reconciled with the equipment records
ot least once every two years, Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
ghall be investigated to determine the
cauges of the difference, The recipient
shall, in commection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment,

(iv) A control system shall be in ef-
fect to insure adequatbe safeguards to
prevent loss, damage, or theft of the
equipment, Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the squipment wag
ownsed by the Federal Government, the
recipient shall promptly notity HUD,

(v) Adequate maintenance procedures
shall be implemented to Xkeep the
equipment in good condition, . -

(6y HUD may reserve the right to
transler the title to the Iederal Gov-
ernment or to 8 third party named by
the Tederal Government when such
third party is otherwise eligible under
existing statutes, Such transfer shall
he subject to the Tollowing standards,

(1y The equipment shall he appro-
printely identified in the award or oth-
erwise made known to the recipient in
writing,

«(i1) HUD sghall igsue disposition in-
structions wishin 120 oalendar days
after veceipt of a tinal inventory. The
tinal invenbory shall list all squipment
acquired with grant tunds and feder-
ally-owned equipment, If HUD fails to
igsue disposition instructions within
the 120 ealendar day period, the recipt-
ent shall apply the, standards of this

- section, as appropriate.
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(111) When HUD exercises {ts right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

(f) Intangible property. (1) The recipi-
et may copyright any work bthat is
subject to ocopyright and was devel-
oped, or for which ownership was pur-
chased, under an award., HUD reserves
a royalty-fres, nonexeclusive and irrev-
ocable right to reproduce. publish, or
otherwise use the work tor Federal pur-
poses, and to authorize others to do so.

(2) Recipients are subject to applica-
hle regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
menits."’

(3) Unless waived by EUD, the Fed-
eral Government has the right to para-
graphs (£)@) ) and (H@AD) of this sec-
tion.

(i) Obtain, reproduoce, publish or oth-
erwise use the data flrst produced
under an award,

(11) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes,

(4) Title to intangible property and
debt instruments acquived under an
award or subaward vests upon acquisi-
tion in bthe recipient. The recipient
shall use that property for the origi-
nally-authorized purpose.

(g) Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient
as trustee for the heneficiaries of the
project or program under which the
property was acguired or improved.
HUD may require recipients to record
liens or other appropriate notices of
vecord to indicate that personal or real
property has heen acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

§84.84 Procurement standards,

(a) Purpose of procurement standairds.
Paragraphs () through (1) of this sec-
tion set forth standards for use by re-

§84.84

cipients in establishing procedures for
the procurement. of gupplies and other
expendable property, equipment;, real
property and other gervices with Fed-
oral funds. These standards are fur-
nished to ensure that such materials
and services are abtained in an effec-
tive mauner and in compliance with
the provisions . of applicable Federal
gtatutes and executive orders. No addi-
tional procurement standards or re-
guirements shall be imposed by HUD
upon recipients, unless specifically re-
guired hy Federal statute or executive
order or approved by OMB.

(b)  Recipient responsibilitles. The
gtandards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract(s). The recipient is the re-
sponsible authority, without recourse
to HUD, regarding the gettlement and
sabisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement, This in-
cludes disputes, oclaims, protests of
award, source evaluation or other mat-
ters of a contractual nature. Matters
concerning violation of statute are to
be referred to such Federal, State or

local authority as may haveé proper ju-

risdiction,

(c) Codes of conduct, The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged In the award and
administration of contracts. No em-
ployee, officer, or agent shall' partici-
pate in the selection, award, or admin-
istration of a contracth supported by
Federal funds if a real or apparent con-
fict of interest would be involved.
Such a conflict would arise when the
employee, officer, or agent, any men-
ber of s or her tmmediate family, his
or her parvtner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
gelected for an award, The officers, em-
ployees, and agents of the recipient
ghall neither solicit nor accept gratu-
ities, fayors, opr anything of monetary
value from contractors, or parties to
subagreements, However, recipients
may set standards for situations in
which the financial interest is not sub-
stontial or the gift is an unsolicited
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item of nominal value, The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(d) Competition. All procurement
transactions shall bHe oonducted in a
manner to provide, to bthe maximum
extoant  proctical, open and iree com-
petivion, The recipient shull be wlsrt o
srpueizasional contlicts of inbwresc as
well as noncompetitive  practices
among contractors that may restriot
or eliminate competition or otherwise
restrain trade. In order to snsure objec-
tive contractor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
fientiony, reguirements, statements of
work, invitations for hids and/or re-
quests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-.
tageous to the recipient, price, quallty
and other factors considered, 'The other
factors shall include the bidder's or
offeror's compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 U,8.C. 1701w), hereafter
referred to as ‘“‘Section 3. Ssection 3
provides that, to the greatest extent
fensible, and consistent with existing
T'ederal, State, and local laws, and reg-
ulations, economic opportunities gen-
arated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
clearly set forth all requirements that
the bhidder or offeror shall fulfill in
order for the. bid or offer to he evalu-
ated by the reciplent. Any and oll bids
or offers may he rejected when it is in
the recipient’s interest to do so,

(e):Procurement procedures. (1) All re-
ciplents shall establish written pro-
carement procedures, These procedures
shall provide for, at a minimuwm, that
paragraphs  (eX(1)(1), (eX1)(di) and
(e)(1)(111) of vhis gsection apply.

(1) Reciplents avoid purchasing un-
necessary items.

(11) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would he
the most economical and practioal pro-
curement for the recipient.

24 CFR Subtitle A (4-1-09 Ediition)

(1il) Solicitations for goods and serv-
ices provide for all of the following,

(A) A olear and acourate description
of the technical recquirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
featwres which unduly restrict com-
petition.

\By Reyuirements which the biddeyw
offeror must il and all other nc-
tors to he ased in evalunting hids or
proposals, ‘

(C) A descoription, whenever prac-
ticable, of technical requirements in
terms of functions to be performed ox
performance required, including the
range of acceptable characteristics or
minimum acoeptable standards,

(D) The specitic features of “‘brand
name or equal’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(B) The acceptance, to the extent
practicable and economically feasible,
of products and servioces dimensioned in
the metric system of measurement,

(") Preference, to the extent prac-
tlocable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(2) Positive efforts shall be mads by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sibla. TRecipients of Federal awards
ghall take all of the following steps to
farther this goul.

(1) Ensure that smell businesses, mi-
nority-owned firms, and women's husi-
ness enterprises are used to the fullest
extent practioable,

(i) Make Information on {forth-
coming opportunities avallable and ar-
range time frames for purchases and
contracts to encourage and [acilitate
participation by small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises,

(1i1) Consider in the contract process
whether firms competing for lager
sontracts intend to suboontract with
small businesses, minority-owned
firms, and women's business enboer-
priges, : )

(fv) Encournge contrncting with con-
sorkiums of small businesses, minority-
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owned tlrms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(v) Use the services and assiatance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(3) The type of procuring instruments
used (e.g., flxed price contracts, cost
reimbursable contracts, purchase or-
ders, and Incentive contracts) shall he
determined hy the vecipient but shall
be appropriate for the particular pro-
curement and for promoting the hest
interest of the program or project in-
volved. The “‘cost-plus-a-percentage-of-
cost” or “percentage of construction
cost'’ methods of contracting shall not
be used.

(4) Contracts shall he made only with
responsible contractors who possess
the potential ability to perform suc-
gessfully under the terms and condi-
tions of the proposed procurement,
Consideration shall he given to such
maotters as contractor integrity; com-
plance witlh public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.8.C. 170iw); record of past
performance: and financial and tech-
nical resources or accessibility to other
necessary resources., In certain cir-
cumstances, conbracts with certain
parties are restricted, as set forth at 2
OFR part 2424,

(6) Recipients shall, on request, make

available for the Federal awarding

agency, pre-award review and procure-
ment docwuments, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, ete., when any
of the following conditions apply.

(1) A reoipient’s procurement proce-
dures or operation falls to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(1) The procurement is expscted to
exceed $100.000 or the small purchase
threshold. fixed at 41 U.8.C. 403 (1),
whichever is greater, and is to he
awarded without competition or only
one hid or offer is recelved {n response
to a solicitation.

§84.84
(1) The procurenent, which is ex-
pected to exceed the small purchase
threshold, specifiss a ‘“‘brand name"
product,

(iv) The proposed award over -the
gmall purchage threshold is to he
awarded to other than the apparent
low bidder under a sealed bid procure-
met. )

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold., ’

(f) Cost and price analysis. Some form
of cogt or price analysis shall he made
and dooumented in the procurement
files in connection with every prooure-
ment action, Price analysis may be ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
oia, together with discounts. Cost anal-

.ysis iz the review and evaluation of

each element of cost to determine rea-
sonableness, allocability and alow-
ability,

(g) Procurement records. Proocursment
records and files for purchases in ex-

cess of the small purchase threshold -

shall include the following at a min-
imumn:

(1) Basis for contiractor selection;

(2) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract administration. A system
for ocontract administration shall he
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
up of all purchases, Reciplents shall
avaluate contractor performance and
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(1) Contract provisions. The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts, The following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase, threshold shall conbain con-
tractual provisions or conditions that
allow for administrative, contractual,
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§84.85
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(2) All contracts in excess of the
small purchase threshold shall contain
suitahle provisions for termination by
the vecipient, including the menner by
which termination shall be sifected

wand bhe busls Lor settlement, {n addi-

tion, such vontracts shall describe cun-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
besyond the control of the contractor,
(3) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid

‘gmarantees, performance bonds, and

payment bhonds unless the construction
contract or subcontract exceeds
$100,000, For those contracts or sub-
contraots exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
guately protected, If such a determina-
tion hag not been made, the minimum
requirements shall be as follows:

(1) A bid guarantes from each bidder
squivalent to five percent of the bid
price, The "*hid guarantee' shall con-
gist of a flrm commitment such as a
bid hond, certified check, or other ne-
gotiable ingtrument accompanying a
bid a8 assurance that the hidder shall,
upon acceptance of s bld, execute
gsuch contractual documents ag may he
required within the tims specified.

(1j) A, performance bond on the part
of the contractor Lor 100 percent of the
contract price. A “‘performance bond’’
is one execubed in connection with a
contract to secure fulfiliment of all the
contractor's obligations under such
contract,

(iit) A payment hond on the part of
the contractor for 100 percent of the
contract price, A “payment bond” is
one executed In connection with a con-
tract to agsure payment as required by
statute of nll persons supplying labor

24 CFR Subtitle A (4-1-09 Editon)

and material in the exeoution of the
work provided for in the contract.

(iv) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
228, “Swrety Companies Doing Business
with the United States.”

4y A1l negntiated contracts texcept
shose for less than the small purchase
chreshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have accegs to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transoriptions.,

(6) All contracts, including small pur-
chages, awarded by recipients and their
contractors shall contain the procure-
ment provisions of Appendix & to this
rule, as applicable,

{59 PR 47011, Sept. 18, 1994, as amended at 72
'R 73402, Deo. 27, 2007}

$84.86 Reports and records,

(a) Purpose of reports und records.
Paragraphs (0) and (¢) of this section
get forth the procedurss for monitoring
and reporting on the recipient's finan-
cial and program periormance and the
necessary stoandard reporting forms,
They also set forth record retention re-
quirements,

(hy Monitoring and reporting program
performance. (1) Recipients are regpon-
gible for managing and monjtoring
each project, prograin, subaward, (unc-
tion or activity supported by the
award, Recipients shall monitor sub-

awards Lo ensure subrecipients have.

met the audit requirements ag delin-
aated in §84.82(e).

(2) The TPederal awarding agency
shall prescribe the [requency with
which the performance reports shull be
guhmibted, Hxcept as provided in para-
graph (bX6) ol this section, perform-
ance reports shall not be reguired more
frequently bhan quarterly or less fre-
quently than annually. Annaal reporss
shall be due 90 calendar days after the
grant year; quarterly or semi-annual

reportg shall be due 80 days alter bhe
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repoyting period. The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments, The final performance reports
arve due 90 calendar days after the expi-
ration or termination of the awerd,

(3) If inappropriate, a final technical
or performance report shall net be re-
guired after completion of the project,

4y When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following: ’

() A comparison of actual accom-
plishments with the goals and objsc-
tives established for the period, the
findings of the investigator, or bhoth.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(i1) Reasons why established goals
were not met, if appropriate.

(6) Recipients shall not be required to
gubmit more than the original and two
copies of performanece reports,

(8) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported activities, Also, notification

‘ghall he given in the case of problems,

delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action btalken or contemplated. and any
assistance needed to rresolve the situa-
tion.

() HUD may make site visits, as
needed.

(8) HUD shall comply with clearance
pequirerments of 5 CFR part 1320 when
requesting performance data from re-
ciplents. '

(¢) Retention and access requivements
for records. (1) This paragraph’ (c) sets
forth requirements for record retention
and access to records for awards to re-
ciplents. Federal awarding agencies
shall not Impose any other record re-
tention or access requirements upon
reciptents.

(9) Financial records, supporting doc-
wmnents, stabistical records, and all
other records pertinent to an award
shall be retained for a period of three
yvears from the date of submisslon of

-§84.85

the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(i) I any litigation, claim, or audit is

started hefore the sxpiration of the 3-
year period, the reécords shall he re-
tained until all litigation, claims or
andit findings involving the records
have heen resolved and [inal action
talcen,
" (ii) Records for real property and
squipment acquired with Faderal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(3) Coples of original records may be

substituted for the ,orlgjinal records if.

authorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use,

(5) HUD, the Inspector General,
Comptroller General of the United
States, or any of their duly aunthorized
representatives, have the right of time-
1y and unrestrioted acocess to any
books. documents. papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a rvecipient's persomnel for the
purpose of interview and discussion re-
lated to such documents, The rights of
access in this paragraph (c)(6) are not
Umited to the reguired retention. pe-
rlod. but shall last as long as records
are retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access bto the
vecords of recipients that are pertinent
to an award, .except when HUD can
demonstrate that such records shall De
kept confidential and would have heen
exempted Irom digclosure pursuant to
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the Freedom of Information Act (6
U.8.C. 562) if the records had belonged
to HUD,

§84.86 Termination and enforcement.

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs  (a)i)i), (axDydl), or
a1 of this section apply.

], By HUD, U o reciplent materially
wile oo comply with the terms and con-
ditions of an award.

(ii) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, -including the effective date
and, In the case of partial termination,
the portion to be terminated.

{ii1) By the vecipient upon sending to
HUD written notification setting forth
the reagons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated, However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs {(a)i)i) or
(a)(1)1i) of this section.

(2) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)l), in-
cluding thoss {or property management
as applicable, shall be considered in the
termination of the award, and provi-
gion shall be made for continwing re-
sponsibilities of the recipient after ter-
mination, as appropriate. .

(3) If costs are allowed, the cost prin-
ciples in §84,27 abply, even though the
award was made on a lump-sum basis,
Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
ot completion or by some other method
as determined by the Grant Officer, as
long ny the method uged results in an
equitable setblement to both parties.

(Y Lnjorcement—(1) Remedies for non-
compliunce, If a reciplent materially
[ails to comply with the terms and con-
ditions of an award, whether stated in
a Tederal statute, regulabion, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the: fol-

24 CFR Subtitie A (4-1-09 Edilicn)

lowing actions, as appropriate in the
ciroumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(1) Wholly or partly suspend or ter-
minate the current award.

(1i1) Withhold further mwmds for the
project or program,

rivi Take other remedies
legally available.

(2) Hearings and appeals. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
procseding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(3) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or affer
sermination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subssquently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (B)YB)XH) and (hX3)(i) of
this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of 1t, and in the case of a ter-
mination, are noncancellable.

(i}) The costs would bhe allowable if
the award were not suspended or ex-
pired normally at the end of the Lund-
ing period in which the termination
takes effsct,

@) Relationship to debwrment and sus-
pension. The enforcement vemedies
identified in this section, including
sugpenston and termination, do not
preclude a reciplent from belnyg subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84,18).

{69 I 47011, Sopt. 18, 19894, as amonded at 72
R 73492, Doe. 27, 2007]

:.hm. iy be

§84.87 Closeout . procedures, subge-
quent adjustments and continuing
responsibilities,

(a) Closeoul procedures, (1) Resipients
shall submit, within 90 calendar days
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after the date of .completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award, HUD may
approve extensions when requested by
the recipient. .

(2) The reciplent shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.83(h) through (g).

(h) Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout
of an award does not affect any of the
following: .

(1) Audit requirements in §84.26.

(i Property management require-

“ments in §§84.83(h) through (g).

(ii1) Records retention as required in
§44.63. .

(2) After closeout of an award, a rela-
tionship oreated under an award Imay
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsihilities
of the recipient are considered and pro-
visions made for continuning respon-
sibilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts, awarded by a recipient n-
cluding small parchases, shall contain the
following provisions as applicable:

1, Equal Employment Oppertunity—All oon-
tracts shall eontain a- provision requiring
compliance with B.0. 11246, “Bqual Employ-
ment Opportunity." as amended by IO.
11375, **Amending Bxecutive Order 11246 Re-

lating to Bgual Bmployment Opportunity,”.

and as supplemented by regulations at 41
CFR part 60, ‘“Office ol Federal Contract
Compliance Programs, BEqual Employment
Opportunity, Department of Labor,"

2. Copeland "Anti-Kickback’ det (18 U.5.C.
874 and 40 U.8.C. 276c)—All contracts and sub-
grants in excess ol 52000 for consbruction or
repair awarded by vecipients and subrecipli-
ents shall include & provision for gompliance
with the Copeland “Anti-Kiokback” Act (18
U.8.C. 874, a8 supplemented by Department
of Labor regulations (20 CFR port 3, “Con~
tractors and Subcontractors on Publie Build-
{ng or Public Work Financed in Whole or in
Part by Liouns or Grants from bhe United
Qtates™), The Act provides that enoh con-
tractor or subrecipient shall be prohibited
fron indueing, by any neans, any person
smployed in the consbruction, comptafion, or
repair of pustic work, to give up any part of
the compensption to which he Is otherwise

Pl 84, App. A

entitled. The reafpient ahall report all sus-
pected or reported violations to HUD,

3, Davis-Bacon Ael, us amended (40 U.8.¢,
276a to a-7)—When required by Federal pro-
gram legislation, all construction contrachs
awarded by the recipients and subrecipfents
of more than 52000 shall include a provision
for complinnce with the Davis-Baocon Aot (40
U.8.C. 276a to a-T) and as supplemented by
Department of Labor regulations (20 CTR
pavt 5, “Labor Standards Provisions Applica-
ble to Contracts Goveraning Federnlly IFi-
aanced and Assisted Counstruction’), Under
this Act, contractors shall he required to pay
wages Lo laborers and menhanics at o rate
not less than the minimum wages specified
in o wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages nob less than
once n weok, The recipient shall plage & copy
of the ourrent prevalling wage determination
{ssued by the Department of Lahor in each
solicitation and the award of a contract shall
be conditioned upon the ncceptance of the
wage determination., The recipient shall re-
port all suspected or reported violations to
HUD.

4. Contract Work Howrs and Safety Standards
Act (40 U.8.C. 327 through 333)—Where appli-
cable, all contracts awarded by recipients in
sxcass of $2000 for construction contracts and
in excess of $2600 for other contracts that in-
volve the employment of mechanies or labor-
ors shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Howrs and Safety Standards Act (40
U.8.C. 327-333), as supplemented by Depart-
ment of Lahor regulations (29 OFR part 6),
Under Section 102 of the Act, each con-
tractor shall be required to compube the
wages of every mechanic and laborer on the
basis of a standard workweelk of 40 hours,
Worlk in exoess of the standard workweslk is
permissible provided thab the worker is com-
pensated at o rate of not less than 1% times
the basic rate ol pay for all hours worksd in
axcess of 40 hours in the workwselk, Section
107 of the Act is applicable to construation
worle and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under worling condibtions
which ave unsanitary, hagardous or dan-
gerous, These requirements do nobt apply to
the purchases of supplies or materials or ar-
tioles ordinarily available on the open mai-
ket or contracts for transportation or trans-
mission of intelligence.

5. Rights to Mmventions Made Under « Con-
tract or Agreement—Contraots or agreements
for the performance of experimental, davel-
opmental, or research wovk shaell provide for
the rights of the Federal Government aund
the reciplent in any resulting invention in
acoordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofit Organizations
and Small Business IFirms Under Govern-
ment Grants, Contracts and Coapsrative
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Agresments,” and any implementing regula-
tions issved by HUD.

6. Clean Afr Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollutlon Control Act (33
U.S.C. 1251 el seq.), as amended—Contraots
and subgrants of amounts in excess of
$100,000 shall contain a provisien that re-
yulres the reciplent to agree to comply with
all applicable standards, ovders or regula-

tions issued pursuant to the Clean Alr Act

Y50 7401 et seg,s and the Federal Water
Paollusion Connrol At us nmendod (38 17,3.0
1451 @ sey., Violutions shall be eporved 6o
HUD and the Regional Olflos of the Environ-
. mental Protection Agency (EPA),

1. Byrd Anti-Lobbying dmendment (31 U.S.C.
1352)—Contractors who apply or hid for an
awnrd of $100,000 or more shall iile the re-
quired oertification. Hach tier certifies to
the tier above that it will not and has not
used Federal approprianted funds to pay any
person or organization for influencing or at-
tempting to influence an off{cer or employee
of any agency, o member of Congress, officer
or smployee of Congress, or an employee of a
member of Congress in conneotion with ob-
taining any Federal contract, grant or any
obher award covered by 81 U.S8.C, 1362, Bach
tior shall also discloss any lobbying with
non-Federal funds that takes place {n con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient,

160 TR 47011, Sept. 18, 1904, as amended at 72
FR 73463, Deo. 27, 2007)

PART  85—ADMINISTRATIVE ~ RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

subpart A—General

Sec,

86.1 Purpose nnd scope of this part.
85,2 Soops of subpart,

86,8 Definitions,

96.4 Applicability.

85.6 Bffect on other issuances,

05.6 Additions ang exaeptions,

subpart B—Pre-Award Requiremetits

#5,10 Porms for applying {or grants,

85.11 State plans. .

15,12 Spoeoial grant or subgront conditions
for “high-risk’ grantees.

Subpairt C—Post-Award Requirements

FINANOIAL, ADMINISTRATION
#0620 Standards (or financlal management

24 CFR Subdltie A (4~1-09 Ediition)
A

86,21 Paymeib.

86,22 Allowable costs,

86.23 Period of avallability of funds,
86,24 Matohing or cost sharing,
86,26 Program incomse.

86.26 Non-Federal sudit,

CHANGES, PROPERTY, AND SUBAWARDS

85.30 Chungoes.

86,31 Reol pronerty.

46.8%  Bouipment,

5.4 Bupples,

85,31 Copyrighig,

86.86 Subawards to debarred and sugpended
parties.

86.36 Procurement.

86,37 Subgrants.

RBPORTS, RECORDY, RETENTION, AND
ENFORCEMENT

#5.40 Monitoring and veporting program
performance.

16,41 Pinancial reporting.

86,42 Retenbion nnd access requirements for
records.

86,43 Dnforcement,

86,44 Termination for convenience.

Subpart D—After-the-Grant Requirements

05,60 Closeoub.
86.51 Later disallowances and adjustments.
85,52 Colleotion of amounts due,

Subpart E—Entiiement {Reserved]

AUTRORLTY: 42 U,S5.0, 3586(d).

Sourck: 53 FR 8068, 8087, Mar, 11, 1988, un-
lass otherwise noted.

Subpart A—Generadl

§85.1 Purpose and scope of this part,

This part estahlishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
arnments,

$86.2 Scope of subpart.

This subpart contning general rules
pertaining to this part and procedures
for control of exceptions from this
part,

§86.48 Definitions.

As uged in this part:

Acorued . expenditures  mean  the
charges incurred by the grantee during
a given period requiring the provigion
of funds for: (1) Goods and other tan-

systoms. gible property received; (2) services
494
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3. Tndirect cost allooations not using yates.
In certain situations. a govermmental unit,
because of the nature of its awards, may be
required to develop a cost alloontion plan
thab distributes indirect (and. in some cases,
direct) costs to the specific fanding sownrces,
In these cases, a narrative cost allooation
methodology should be developed, doou-
mented, maintained for andit, or submitted,
as approprinte, to the cognizant agency for
review, negobintion, and approval.

4, Appeals, If a dispuse arises in a negotia~
tion of an indirect cost rate (or other rate)
hetween the cognizant agency and the gov-
arnmental unit, the dispute shall be resotved
in accordanoce with the appenls procadures of
the cognizant ngency.

5. Collection of unallowable costs and erro-
neous payments, Costs spacifically identified
as unellowable asnd charged fo TFederal
awards either directly or indirectly will he
vefundecl (including interest chargaable in
acoordance with applicable Federal agency
regulations), .

6. OMB assistance, To the extent that prob-
lems are encountered among bthe Federal
agencies and/or governmental units in con-
nection with the negotintion and approval
process, OMB will lend assistance, as re-
quirved, to Yesolve suoh problems in a timely
manner,

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Sec.

230.6 Purpose,

230.10 Scope.

230.16 Polioy.

230,20 Applicability,

230,26 Definitlons

230,890 OMB responsibilities.

230.35 acteral agenocy responsibilities.

230.40 Effective date of changes.

930.46 Relntionship to previous lssnance.

230,50 Information Contact.

APPENDIX A TO PART 230—GENERAL PRIN-
CIPLIDS

APPENDIX B TO PART £30—SEBLEGITD ITBMS OF
dosT .

"APPENDIX C TO PART 230—NON-PROFIT ORGA-

NIZATIONS NOT SUBJEC! 'TO THIS PART

AUTHORITY: 31 U.S.C. 503 31 U.8,C, 1111 1
U.8.C. 106; Reovganization Plan No. 2 ol 1970;
R®.0. 11541, 36 FR 10737, 3 CFR, 1946-1970, p. 939

Sourcm: 70 FR 51927, Aug. 31, 2005, unless
ntherwise noted,

2 CFR Ch. Il (1-1-09 Ediition)

§230,5 Purpose,

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

§230,10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
eved by 2 CFR part 220 Cost Principles
for Educational Institutions (OMB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal govermmnents
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Govermments (OMB Cir-
cular A-87); or hospitals,

(b) The principles deal with the sub-
jeot of cost determination, and make
no attempb to identify the ocir-
cunstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
tionlar project. Provision for profit or
other increment above cost 1s outside
the scope of this part. .

§230,15 Policy.

The principles are designed to pro-
vide that the Federal Government hear
its fair shave of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

§280.20 Applicability.

(a) These principles shall be used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contiracts in which
costs are used in pricing, administra-
tion, or gettlement, All of these instru-
ments are hereafter referred to as
awards, The principles do not apply to
awards under which an organization is
nob required to accouit to the Federal
Government for actual costs tneurred.

() All cost reimbursement sub-
awards (subgrants, subcontracts, ehe.)
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are subject to those Federal cost prin-
ciples applicable to the particular or-
ganization concerned. Thus, if a
subaward is to a nom-profit organiza-
tion, this part shall apply; if a
subsward is to a commercial organiza-
tion, the cost principles applicable to

‘wommercial concerns shall apply; if a

subawnard {s to a college or university.
2 CIR opart 220 shall applyy U a
sunnward s Lo o State, locol. or teder-
ally-recognized Indian ftribal ygovern-
ment, 2 CFPR part 2256 shall apply.

(¢c) Exclusion of some non-profit or-
ganizations. Some non-profit organiza-
tions, because of their size and nature

of operations, can be considered to be.

similar to commercial conocerns for
purpose of applicability of cost prin-

“ciples.. Such non-profit organizations

shall operate under Federal cost prin-
ciples applicable to commercial con-

- cems, A listing of these organizations

is contained in Appendix C to this part,
Other organizations may be added from
tlme to time.

§2380,26 Definitions,

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization which:

(1) Is operated primarily for sci-

entific, educational, servics, chari-

table, or shinilar purposes in the public
intereut; . )

(2) Is not organized primarily for
profit: and

(3) Uses 1ts net procesds to maintain,
tmprove, and/or expand its operptions.
Tor this purpose, the term “‘non-profit
organization' excludes colleges. and
universities; hospitels; State, loowl,
and federally-recognized Indian tribal
governments: and those non-profit or-
ganizabions which are excluded from
coverage of this part in acoordance
wibh §230,20(¢).

(h) Prior approval means securing the
awarding agency’s permission In ad-
vance to inour cost for -those items
that are designabed as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing. Where an item of cost re-
quiring prior approval is specified in
the budget of an awaxd, approval of the
budget constitutes approval of thab
coub.

§230.50
by
§290.30 OMB responsibilities,

OMB may grant exceptions.to the re-
guirements of this part when permis-
sible under existing law. Bowever, in
the interest of aohieving maximum
uniformity, exceptions will bhe per-
mitted only in highly unusunal oir-
cumstanoces.

Gu80,55 Fmderal agency vesponwsibil-
" ibies,

The head of each Federal agency that
gwards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
and/or consulting with OMB (ag appli-
cable) tor deviations from the guldance
in the appendices to this part and per-
forming the applcable functions speci-
fied in the appendices to this part.

§230,40 Lffective date of changes.

The provisions of this part are effec-
tlve August 31, 2005. Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization's next fis-
cal year. For existing awards, the new
prinociples may be applied if an organi-
zation and the cognizant Federal agen-
cy agree, Earlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
agresment between an organization
and the cognizant Pederal agency.

§280.46 Relationship o previous
1issuance,

() The guwidance in this part pre-
viously was issued as OMB Circular A-
122, Appendix A to this part conbains
the guldance that was In Attachment A
(general principles) to the OMB olr-
cular; Appendix B contains the guid-
ance that was in Attachment B (se-
lectod items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formatbion that was in Attachment C
(non-profit organizabions not subject to
the Circulny) to the OMB circular.

() Historically, OMB Circular A-122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations.,

§280,60 Information contact,

Further information concerning this
part may be ohtained by contacting the
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Office of Federal Financial Manage-
ment, OMB, Washington, DC 20603,
telephone (202) 395-3993.

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

GBNBRAL PRINCIPLES
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A. Basic Considerations

1, Composition of total costs. The botal
cost of an award is the sum of the allowable
divect and allocable indirect costs less any
applioable oredits,

2. FPnobors affecting allowability of costs.
To be allowable under an award, costs must
mest the following general oriteria:

a. Bo reasonable for the performance of the
award and be allocable thereto under these
principles. ,

). Conform to any limitations or exclu-
siong sot forth (n these principles or in the
award a5 60 bypes or amount of cost items.

¢. Be ocongsistent with policies and proce-
dures that apply uniformly to both: federally-
financed and other activities of the organiza-
tfon,

&. Be acoorded consistent treatment.

. Be determinaed In accordance with gen-
erally accepbed nocounting prinociples
(GAAP),

£, Not be mcluded as o oost or used to meeb
cost sharing or matching requirements of
any other foderally-finnpnced program fn el-
ther the ctrent or o prioy period.

#. Ba adequately dosumented.

9. Reasonable costs, A cost is reasonable if,
In {63 nature or amount, it does not axcesl
that which would be incurred by a pradent
person under the circumstances prevailing ab
the time the decision was made to incur the

2 CFR Ch. Il (1~1-09 Edition)

costs. The ,guestion of the rensonableness of
specilic costs niust he sorutinized with par-
ticular care in connection with organizations
or separate divislons thereof which recelve
the preponderancs of their support [rom
awards made by Federal agenoies, In deter-

‘mining the reasonableness of a given cost,

consideration shall be given to:

n. Whether the cost is of a bypo generally
recognized as ordinary and necessary for the
operation of the organization or the perform-
anee of the award, '

13, The restraints ot requirements fmposed
by such lactors as generally necepted sound
business praatices, arms length bargaining,
Federal and State laws and regulabions, and
terms and conditions of the award,

¢. Wnhether the individuals concerned ncted
with prudence in the ofroumstances, constd-
ering their responsihbilities to the organiza-
tion, its members, employsees, and olients,
the public at large, and the Tedera] Govern~
ment.

d, Significant deviations from the estab-
lished practices of the organization whioh
may unjustifiably increase the award costs.

4, Allocable oosts, a. A oost 1s allocable to
n patticular cost objective, such as a grant,
gontract, project, service, or other activity,
in accordance with the relative benefits ve-
ceived. A cost 18 allooable bo a Federnl award
if 1t is treated consistently with other costs
fnourred for the same purpose in like cir-
sumstances and if it

(1) Is incurred spsoifically for the award,

(2) Benefits hoth the award and other work
and can he distributed in reasonable propor-
tion to the beneflts received, or

(8) Is necessary to the overall operation of
the organization, although & direct relation-
ship to any partioular cost objective cannot
he shown,

1. Any cost allocable to & partioular award
or other cost objective unday these principles
may not be shifted to other Federal awards
to overcome funding deficiencies, or to avold
vastrictions imposed by law or DY the terms
of the award. :

5, Applicable oredits. a. The term applicn-
hle oredits refers to those reosipts, or reduc-
tlon of expenditaves which operate to offset
or redunce oxpense ltems that are allocable to
awnrds as direct or indirect costs, Tybloal
examples of such’ transactions are: Purchase
aiscounts, rebates or atlowances, regoveries
ot indemnities on losses, insuranoce refands,
and adjustments of overpayments or erro-
nsous charges, To the extent that such cred-
{ts nccruing or reveived hy bhe organization
rolato 5o allowable cost, they shall he ored-
lted to bhe Federnl Government sither as o
cost reduction or cash refund, as appro-
printe,

b, In soma Instances, the amounts recelved
from the Federal Governmont to. finanoe or-
ganizational notivities or service operations
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should be treated as applicable oredits, Spe-
sifically, the conoept of netting such oredit
items against related expenditures should he
applied by the organization in determining
the rates or amounts to be charged to Fed-
eral awaxrds for services rendered whenever
the {acilities or other resources used in pro-
viding such servives have heen [inanced di-
rectly. In whole orv in part, by Federal funds.

4. TPor 1les covering program income (1.e,.
sross eome  saened rom lederally-sap-
anrtsd aobivities: see 215,24 of 9 CPR part
21y Cwdomd ddmimatracive  Beguirements
lor Grants and Agreements with Institutions
of Highur Education, Hospltals, and QOther
Non-Profit Organizations (OMB OCirveular A~
110

6. Advance understandings., Under any
given award, the reasonableness and
allocability of certain items of costs may he
difficult to determine, This 18 particularly
true in oomneotion with organizations that
reseive a preaponderance of their support
from I"ederal agencies. In order to avoid sub-
sequent disallowance or dispute hased on
unreasonableness or nonallooability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of apeoial or unusua)l
costs, The absence of an advanoe agreement
on any element of cost will not, in itsell, af-
fect the reasonableness or allooability of
that element,

7. Conditional exemptions, n. OMB author-
fzes condibional exemption from OMB admin-
istvabive requirements and cost principles
lor certain Faderal programs with statu-
torily-authorized oconsolidated planning and
consolidebod administrative funding, that
are {dentified by o IFederal agency and ap-
proved by the hend of the Dxreoutive depart-
ment or estahlishment. A Federal agency
shall consult with OMB duwring {t8 consider-
alion of whether to grant such an exemption,

B, To promote effictency in State and loon)
program administration, when Tedoeral non-
entitlement programs with common pur-
poses have specilic statutorily-authorized
consolidatod planning and consolidnted nd-
ministrative funding and where most of the
Stabe agonoy's resources come (rom non-
Federal sources, Pederal agencies may ex-
empt those covered State-administered, non-
entitlement grant programs from ocertain
OMB granbts managsment requirements. The
exemptions would be from all but the
allocability of costs provisions of Appsnaix
A, subsection C.e, of 2 CFR part 226 (OMB
Ciroulnr A-87); Appsndix A, Section C4d. of 2
CI'R part 220 (OMB Ciroular A-21); Seotion
A4, of this appendix; and from all of the ad-
ministrative requirements provisions of 2
CIR part 215 (OMB OCireular A-110) and the
agoncies' grants management common rule,

¢, When o Federal agenoy provides this
floxibility, as a prereyuisite to u Stnbe's ex-
areising bhis ontion, a State must adopt 16s

Pt. 230, App. A

own written fiscal and administrative re-

Cquirements for expending and acoounting for

all funds, which are conslstent with the pro-
visions of 2 OFR part 226 (OMB Ciroular A-
87), and extend such policies to all subreocipi-
ents. These fiscal and administrative re-
quirsments must be suffiolently spscific to
ensure bthat: Punds atre used in compliance
with all applicable Fedsral statutory and
regulatory provisions, vosts are reasonable
and necessery lor oporating these programs.
and langg are aot Lo be used lor goneral sx
ponses ronuirad Lo carry oub other respon-
gibilities ol a State or ity subrecipients,

B. Direot Costs

1. Direct costs are those thab oan be identl-
fied specifieally with a particular final cost
objective, {.e., a partiocular saward, projlect,
sel'vios, or pther direct activity of an organi-
znbion, However, a oost may not be assigned
to an award as a divect cost if any other cost
incurred for the same purposse, in like oir-
ocumstancse, has been allocated to an award
as an indirect cost, Costs ldentified speoifi-
cally with awards are direct costs of -the
awards and are to be assigned directly there-
to, Costs identified specifioally with other
final cost objectives of the organization are
direct costs of those cost objeotives and are
not to be assigned to other awards directly
or indireotly,

2. Any direct cost of a minor arnount may
he treated as an Indirect cost for reasons of
practicaliby where the accounting treatment
for such cost is counsistently applied to all
final oost objeotives,

3. The cost of certain nctivities are not al-
lowablo as charges to Pederal awards (see,
for example, fandraising costs in paragraph
17 of Appendix B to this part), Howuver, sven
though these costs are unallownbie for pur-
poses of computing oharges to [Foderal
awards. they nonetheloss must he treated as
direct costs for purposes of detormining indi-
rect cost rates and he allocated thelr share
of the organization's Indiroct costs iI thuy
rapresent aotivities whish inolude the sala-
ries of personnel, ocoupy space, and benolit
from the organization’s {ndirect costs,

4, The costs of notivities performed pri-
marily asg a gorvice t0 membors, clients, or
the general public when slgnilicant and noo-
ensnly to the organizabion's mission must bo
troated as direst costs whether o1 not allow-
able and be nllocated an oyuitable share of
tndiroot costs, Some examples of these types
of notivities include: '

a, Malntenwnoe of moembership rolls, sub-
seriptions, publications, and related fune-
tions.

b. Providing services and information to
membours, legislative or adminigtrative hod-
ies, or the publie,

¢, Promotion, lobhying, and othor torms of
public relations,
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d. Meetings and conferences except those
held to conduct the general administration
of the organization. :

e, Maintenance, proteotion, and invest-
ment of special funds not used In operation
of the organization.

f. Administrotion of group benefits on be-
half of members or clients, including life and
nospital insurance, annuity or retirement
plans, financial aid, ste.

C. Indirect Costs
1. Indirect costs ave those thab have been

‘incurred for common ot joint objectives and

cannot be repdily identiffed with a par-
ticular fnal cost ohjective. Direct cost of
minor amounts may be treated as indirect
costs under blie conditions desoribed in sub-
paragraph B.2 of this appendix, After divect
costs have been determined and assigned dl-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objeotives. A
cost may not be allocated to an award as an
indireot oost {f any other ocost fnourred for
the same purpose, in like circumstances, has
heen assigned to an award as a direct cost.

2. Becausa of the dlverse characteristios
and acoounting practices of non-profit ovge-
nizations, it is not possible to specify the
types of cost which may be classified as indi-
rect cost in all situations, However, typioal
examples of {ndirect cost for many non-prof-
it organizations may inolude depreciation or
ase allowances on bhuildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
oral expenses, such as the salaries and ex-
penses of executive officers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two hroad categortes: “Tacilities” and “Ad-
ministration.” “Faoilities” is defined as de-
preciation snd use allowances on buildings,
squipment and capital {mprovement, inter-
o5t on debt assoclated with certain buildings,

squipment and capital improvements, and .

operations and maintenance expenses. “Ad-
ministration’ is defined as general adminis-
tration and general expenses such as the di-
rector’s office, accounting, personnel, Hhrary
oxponses and all other types of expenditures
not listed specifically under one of the sub-
ontegories of “Facilities" (including cross nl-
loeations from other pools, where applica-
hie). Sae indirect cost rate reporting require-
ments Ln subparagraphs D.2.e and D.3.g of
this appendix, ’

D. Allocation of Indirect Costs and
Determination of Indirect Cost Rates

1. General. a, Where a non-profit organiza~
tion has only oie major funotion, or whers
all {ts major fancbions benelit from its indi-
rect costs to approximately the samse degrae,
the allaonbion of Indirest costs and the com-

2 CFR Ch. [l (1-1-09 Edition)

prtation of an indirect cost rate may be,’nc—
complished through simplified alloeation
procadures, as described In subparagraph D.2
of this appendix.

b, Where an organization has several major
funotions which Dbenefit from its {ndirect;
costs in varying degrees, allocablon of ndi-
reot costs may require the accumiulation of
such costs Into separate cost groupings
whioh then ave allocated individually 6o ben-
afiting funcbions by means of a hase which
best measuves the relative degree of benelit,

‘The indirect costs allocated to each lanction

ave then distributed to Individaal awaids and
othar activities included in that funetion hy
manns of an indirect cost rate(s).

o, The determination of what constibutes
an organization's major functions will de-
pend on its purpose in being; the types of

services it renders to the publie, its clients,

and its members: and the amonnt of offort it
devotes to such activities as fundraising,
public information and membership acbivi-
tles. .

d, Specific methods for allocabing indirect
costs and computing indirect cost rates
along with the conditions under which each
method should he used are described in sub-
paragraphs D.2 through & of this appendix.

e. The base period for the allocation of In-
direct costs is the period in which such costs
are incurred and accumulated for allooation
to work performed in that peviod. The base
period normally should coinoide with the or-
ganization's fisoal yenr but, in any event,
shall be so selacted as to avoid fnequities In
the nllocation of the costs.

2, Simplified allocetion method, &, Whore
an organization's major functions heneflt
from 1ts indirect costs to approximately the
same degreo, the alloontion of indlrect costs
may be accomplished by separating the orga-
nization's total costs for the base period as
efther Qivect or indirest, and dividing the
total allowsble indirect costs (net of applica-
ble oredits) by an equitable  distvibution
yase, The result of this process Is an indirect
cost rate which is usad to distvibute indivect
costs to {ndividual awards. The rate should
he expressed ns bthe percentags which the
total amount of allowable indirect costs
hears to the base selected. This method
should also he used where an organization
has only one major function encompassing a
nwnber of ludividual projects or activities,
and may be usad where bhe level of FFaderal
awards to an orgonisntion is relatively
small.

. BoblL the direct costs and the lndirect
qosts shall exclude capltel expenditures and
unallowable costs, Howsever, unallowable
costs which represent activikies must be in-
cluded in the direct costs under bhe condl-
tions described in subparagraph B3 of bhis
appendix,

¢. The distribution base may he total di-
rect costs (exolnding ocapital expenditures
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a
and other distorting items, such as major
subcontracts or subgrants), direct salaries
and wages, or othor base which results in an
equitable distribution, The distribution base
ghall generally exclude particlpant support
costs as defined in paragraph 32 of Appendix
B ;
d. Mxcept whore a speoial rate(s) is re-
quired in acoordance with subparagraph § of
this appendix, the indireot oost rote devel-
oped ander she anove priscipies s woplivabie
Lo all wwards ot vho ovgagizacion, I a specind
L s required, approprinee moditicasions
shall be made {n order to develop the special
rabels),

8. I'or an organization that receives more
than $10 million {n Federal funding of direot
costs In a fiscal year, a brealout of the indi-
rect cost component into two broad cnt-
egories, Faoilitisg and Administration as de-
fined {n subparagraph C.3 of this appendix, is
required. The rate In snoh vase shall he stab-
ed as the percentage which the amount of
the particular indirect ocost category (i.e.,
Faoilities or Administrasion) is ol the dis-
tribution hage identified with that category

3. Multiple nllocation hase method. :

a. General, Where an ovganization's indi-
ract costs benefit its major functions in
varying degrees, indirect costs shall be acou-
mulated into separate cost groupings, as de-
seribed in subparagraph D.3.b of this appen-
dix. Each grouping shall then be aliooated
individually to Dbenefiting funotions Dby
means of a base which best measures the rel-
ative benefits, The defauit allocation hasss
by cost pool are desoribed in subparagraph
D.3.c of this appendix.

b, Identification of indirect coats, Cout
groupings shall be established so as to per-
mit the alloonbtion of each grouping on the
basis of benefits provided to the major func-
tiony, Tach grouping shall constibube a pool

“of expenses that are of like character in

terms of functions they benefit and iy terms
of the allooation base which best moeasures
the relative bonofits provided to ench fune-
tion. The groupings ave olassifled within the
two broad catogories; ‘'Favilities” and "Ad-
mintutration," as desoribed in subparagraph
C.3 of this appendiz, The {ndireot cost pools
are defined as follows:

(1) Deprscintion and use allowancoes. The
oxponses under this hending nre the portion
of the costy of the organization's buildings,
onpital improvements to land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“Depreciation and use allow-
ances'),

(2) Inberest, Interest on debt associated
with certain buildings, equipmont ang cap-
{tal improvements ave computed in accord-
ance with paragraph 23 of Appendix B to this
part (“Interest'), :

(3) Opuration and maintenance expenses,
The expenses under this heading are those

P, 230, App. A

that have been Incurred for the administra-
tion, operstion, maintenance, preservation,
and protection of the organization’s physioal
plant, They inolude expenses normally in-
curred for such ibems as: Janitorial and util-
{ty services; repairs and ordinary or normal
alterations of bulldings, furniture and equip-
ment; care of grounds; maintenancs and op-
eration of buildings and other plant laoili-
ties: security: sarthquake and disaster pre-
piratinesg: envirommencal saleby: haanrdons
waste disposul: propeyuy. Uabilivy aad ophesre
insuraner celaning to  properiy; space uud
onpibal leasing: facility planning and man-
agement: and, central receiving. ‘The oper-
ation and maintenance expenses category
shall also include its alloonble share of
fringe heneflt costs, depreciation and use al-
lowanoes, and interest costs,

(4) Generel administration and general ex-
penses, (a) The expenses under this heading
are those that have been inocurred for the
overall genernl executive and administrative
offices of the organjzation and other. ex-
penses of a general nature which do not re-
late polely to any major funoction of the orga-
nization, This category shall also inoclude its
allooable share of frihge benetit oosts, oper-
ation and maintenanos expense, depreciation
and use allowances, and interest costs, Ex-
amples of this category {nclude central of-
fices, such as the director’s office, the office
of finance, business services, budget and
planning, personnel, safsty and risk manage-~
ment, general counsel, managoment infor-
mation systems, and library cosbs.

(b) In developlng this cost pool, special
cnre should be exercised fo ensure that costs
inourred for the same purpose in like oir-
cumstances are treated consistontly as oi-
ther dfrect or indirect costs, For example,
salories of technical stalf, project supplies,
projuct publication, telephone toll charges,
sompubsr costs, travel cosbs, and specinlized
gervices costs ahall be treated as direct costs
whavever {dentifiable to a partioular pro-
gram. The salaries and wages of administra-
tive and pooled oleiical stoff should nor-
mally be treated as indireot costs, Direct
charging of these coyts moy be approprinte
where a mejor project or activity expliclly

reguires and budgets for administrative or-

olerical services and other individuals in-
volved gan be {dentified with the program or
activity. Ttems such as office suppiies, post-
age, loonl telephone ocosts, periodionls and
memberships should normally he trentod ag
indirect costs,

¢. Allosasion buges, Actun) conditions shall
he tnken into account in selocting the huse
to be used in alloonting the expenses in sach
grouping to benefiting funcelons, The ossen-
tial consideration in selocting a mabhod or n
hase is that it is the onb best sulted fov as-
signing the pool of costs to vost objoctives in
acoordance with beneflts derived; n travenhle
couse and effect velationphip: ov logic ahd
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reason, where neither the oausg nor the ef-
fect of Gthe relationship is determinable.
When an allocabion oan be made by assign-
ment of a cast grouping directly to the func-
tlon henelited, the allocation shall be mnde
in that meanner. When the expenses in n cost
grouping are more general in nature, the al-
looation shall be made through the use of &
selacted bags which produces results that are
aquitable to both the Federal Government
and the organization. The distribution shall
be made In accordance with the hases de-
scribed hevein unless it oan be demonstrated
that the use of a-differsnt hase would resuit
in a move squitable allocation of the costs,
or that o more readily available base would
not inerense the costs charged to sponsored
awards. The results of specinl cost studies
(such ag an engineering utility study) shall
not he used bo determine and allocate the in-
divect costs to sponsored awards.

(1) Depreciation and nse allowances. Depre-
ciation and use allowances expenses shall be
allocated in bhe following manner:

(a) Depreciation or use nllowances on
buildings used exclusively in the conduct of
a single funotion, and on capital improve-
ments and equipment used in such buildings,
shall be asslgned to that function,

(b) Depreciation or use allowances on
buildings wsed for more than one fanction,
and on capital improvements and squipment
used in such buildings, shall be allocated to
the individual funotlons performed in each
huilding on the basis of usable square feet of
space, excluding common areas, such as hall-
ways, stalrwells, and restrooms.

(o) Deprecintion or use  ailowances on
buildings, capital improvements and sguip-
ment related space (e.g., individual rooms,
and laboratories) uged jolntly by more than
one function (ns determined by the users of
the space) shall be treated as follows, The
cost of each jeintly used unit of space shall
be allocated to the benefiting functions on
the hasis of elther the employees and other
users on o full-time equivalent (FTE) basls
or salaries and wages of those individual
functions lenefiting from the use of that
space: or organization-wide employee "'Es
ol snlaries and wages applicable to the hene-
iting functions of the organization,

(d) Depreciation or use allowances on cer-
toln capital improvements to land, such as
paved parking arsas, fences, sidewalks, and
the lilce. not included in the cost of build-
fngs, shall be allocated to user ontbegories on
& FTB basis and distiibuted to major fwie-
tlons in proportion to the salaries and wages
of all smployess applicable to the {unctions.

(2) Intorest, Interest costs shall be allo-
onted in bho same manner as the deprecia-
tion or. use allowances on the huildings,
squipment and -capital equipments to which
the tnterest relates.

(%) Operation and maintenpnce expsnses,
oporation and maintenance expenses shall be

2 CFR Ch. Il (1-1-09 Edition)

allocated in the same manner as the depre-
clation and use allowances,

(1) General administration and general ex-
penges, CGeneral adminissration and general
expenses shall ‘be allocated to benefliting
functions based on modified total direct
cosbs (MTDC), as described in subpavragraph
DAL of this appendix. The expenses included
in this category could be grouped firgt ac-
cording to major functions of the organize-
tion to which they render services or provide
penetits, ‘The aggregate expenses of each

group shall then be allocated to beneliting

fanetions based on MTDC.

d, Order of distribution, (1) Indivect cost’

categories consisting of deprecintion and use
allowances, interest, operation and mainte-
nanoe, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost oabegories as
well as to the major fahctions of the argani-
zation, Other cost categories could he allo-
onted in the ovder determined to be most ap-
propriate by the organization. When cyoss al-
looetion of costs is made as provided in sub-
paragraph D.3.d.(2) of this appendix, Ghis
order of allocation does not apply.

(2) Normally, an indirect cost category will
he oonsidered closed once it has heen allo-
onted to other cost objeotives, and costs
shall not he subsequently allocated to if.
However, o oross allooation of costs between
two or morse Indivect costs categories could
pe used if such allocation will result n a
more equitable allocation of costs. If & clross
allcoation {s used, an appropriate modifion-
tlon to the composition of the Indirect cost
categories is requived, ]

s, AppHoation of indirect cost rate or
rates. Bxcept where a speolal incdirect cosb
rabe(s) s vequired in accordance with guh-
paragraph D.5 of bhis appendix, the separate
groupings of indirect costs allocated Lo ench
major function shall be aggregated and
treated as o common pool for that fnction,
The oosts in the common pool shall then he
distributed to individual awards incinded in
that function by use ol « single indirect cost
rate,

[, Distribubton basis., Indirect costs shell be

dlstributed o applicable sponsored awards

and other benefibing notivitles within sach
major function on the hasis of MTDC. MTDC
consists of all salaries and wages., fringe hen-
aflbs, materials and supplies, services, travel,
and subgrants and subcontracts ap to the
first $26.000 of sach subgrant ot subcontract
(regardless of the period covered by the
subgrant or subcontract). Eqaipment, capital
expenditures, oharges for patient oave, rental
costs and the portion in excess of $26,000
shall he excluded from MTDC. Participant
support costs shall generally he excluded
from MTDC. Other itemis may only be ex-
cluded when the [ederal oost cogiizant
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ageney determines that an exolusion is nec-
essnry o avoid a serious inequity in the dis-
tribution of indirsot cosbs,

g. Individual Rate Components. An indi-
rect cost rate shall be determined for eaoch
separate indireot cost pool developed, The
rate in each case shall be stated as the per-
centags which the amount ol the partionlar
indirect oost pool is of the distribution bhase
identifisd with bhat pool. Ewxeh indirect cost
skt aegobintion or deteratinaiion wyrsermsni
sholl molude develommens ol che rate [ov
Suen indirecs sost pool ay well ug che overal)
indirect oost rate. The indlrect cost pools
shall he olassifiad within two broad cat-
egories; “Facilities” and *Administration,”
as described in subparvagraph ©.8 of this ap-
pendix,

4, Direct allocation method, a, Some non-
profit organizations treat all costs as direct
costs except genaral administration and gen-
oral sxponses, ‘These organizations generally
soparate their ¢osts into three basic oat-
egories: General administration and general
oxpenses, fundralsing, and other direct func-
tions (inclading projects performed under
Federal ewards). Joint costs, such as depre-
oiation, rental costs, operation and malinte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
cosbs b0 each oategory and to sach award or
other activiby using a hase most appropriate
to the partioular cost being provated,

b, This method is acceptabls, provided each
joint oost i{s prorated using & base which ac-
ourately measures the benefits provided to
sach award or other activity, The hases must
hu established in accordance with rensongble
sriteria, and he supported by current data.
This mothod {s compatible with the Stand-
arls of Accounting and Pinancial Reporting
for Voluntary Henlth and Welfare Organizn-
tions {ysued jointly by the Nationn] Health
Caouncil, Ine,, the National Assombly of Vol-
untary Henlth and Soofal Welfare Organiza-
Lions, and the United Way of Amerion,

c. Under this mothod, Indirsct costs con-
sist oxolusively of genernl administration
afel general expenses, In all othoer respeobs,
the orpanization's indirvect cost rates shall
he computed in the same manner as thol do-
soribod in subparagraph D.2 of this appendix.

6. Ypecinl Indivect ocost rates, In some in-
staneos, o single indirect sost rate for all ag-
uvit{es of an organization or for ench major
function of the organization may not be ap-
propriante, since it would not tnke into ac-
count those different faoctors which may sub-
stantinlly uifect the indirect cosbs applicable
to o partionlar segment of work. For bhis
purpose, & parbloular segment of work may
be bhat performed under a single wward or it
may consist of work under a group of awards
performed in a common snvironment. These
faobors may Include the physleal location of
the worle, the lovel of ndiministrabtive support
raguired, the aature of the fnoflitios or other

PI. 230, App. A

resources employed, the solentific disoiplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thersof. When a partioular segment of
worlk is performed in an environment which
appears to generate a significantly different
lavel of indirect costs, provisions should he
made for a separate {ndirect cost pool appli-
vable to such work, The separate indirect
cost pool should he developed during the
sourte ol the regular wllocakion proeess. and
shie  sepornge. Intirecn cust rape - resulting
thsreiroin should he nsed, provided it iy de-
termined that bhe rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 2, and 4 of this ap-
pendix, and the volume of work to whieh the
rabe would apply {s material,

. Negotiakion and Approval of Indirect Cast
Rates

1, Definitions, As used in this section, the
following terms have the meanings set forth
below:

a. Cognizant agency meaus bthe Federal
agency responsible for negotiabing and ap-
proving indirect cost rates for a non-profit
organization on hehalf of all Federal agen-
oies,

n, Predetermined rate means an indivect
oost rate, applicable to a specified current or
future period, usunlly the organization's fis-
oal year, The vate is based on an estimatbe of
the costs to he incurred during the perviod. A
predstermined vate {5 not subject to adjust-
ment, K

o. Pixed rate means an indirect cost rate
which has the same charaoteristios as a pre-
determined rabte, except that the difference
betwoen bthe esbimatod costs and the astunl
costs ol the perfod covers@ by the rate is onr-
vied forward sas an adjustmoent to the rate
computation of ¢ subssquent period.

d. Fina! rate maans an indirect cost robe
upplicahle Lo u speoified past period which is
based on the actual costs of the period. A
[inal rate is not subject to adjustment,

o, Provigionnl rate or billing rate means a
tomporary {ndiyect cost rate applonbie to a
spootfod poriod which is used for funding, in-
torim reimburseiment, and reporting indirect
vosts on awards pending bhe ostablishment of
a [inad vule for the poriod,

. Indivest cost proposnl means the doou-
mentakion preparcd. hy an organization to
substantinte tts ¢loim for the relmburssment
of indirect costs, This proposn] provides the
basis for the veview and negotintion lsading
Lo the establishment of an organization’s in-
direcl cost rate.

g. Qost objective means a function, organi-
zabional subdivision, contract, grant, or
other work nnit for whioh cost data are de-
siroed and for which provision is made Lo ao-
cumulabe and moeasurs the oost of provosses,
projects, jobs and capitalized projects,
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2, Negotiation and approval of vates, a. Un-
less different arrangements are agresd to hy
the agencies concerned, the Federal agenoy
with the largest dollar value of awards with
an organization will be deslgnated as the
cognlzant agency for the negotiation and ap-
proval of the indirect cost rates and, wheve
necessary, other rates such as fringe beneflt
and computer charge-out rates. Once 'an
agency is assigned cognizance for a par-
ticular non-profit organizntion, the assfgn-
ment will not be changed unless thers i3 a
major long-term shift in the dojlar volums ol
the Federal awards to the organization. All
concerned Federal agencies shall be given
the opportunity bto participate in the nego-
tiation proocessg hut, after a rate has been
agreed upon. it will be accepted by all Fed-
aral agencies, When a Federal agency has
reason to helleve that special operating fao-
tors affecting its awards necessitate speofnl
indirect cost rates in sccordance with sub-
paragraph D.6 of this appendix, it will, prior
to the time the rates are negotiated, nobify
the cognizant agency,

b. A non-profit organization which has not -

previously established an indireot cost rate
with 2 Federal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in 1o event, later than
three months after the effeotive date of the
award,

o, Organizations that have previously es-
tablished indirect cost rates must submit &
new indirect cost proposal to the cognizant
agency within six months after the oloss of
each {Iscal year. .

d, A predatermined rate may he negotinted
for use on awnrds where there is reasonable
assurance, based on past experience and reli-
able projection of the organization's costs,
that the rate is not Hkely to exoeed a Inbe
hased on the organization's acbuel costs.

e. Mixed rates mny he negotiated where
predetermined rates are not considersad ap-
propriate, A fixed rate, however, shall not e
negotiated I all or n substantial portion of
the organization's awards are sxpected bo ex-
pire before the carry-forward adjustment oan
be made: the mix of Federal and non-Federal
work at bhe organization is too erratic to
permit an equitable carry-forward adjusb-
ment; or the organization's operations [iuc-
tuate signifleantly from year to year,

f, Provisional and final rates shall be nego-
tinted whers nefther predetermined nor fixed
rates are appropriate.

g. The results of each naegobintion shall be
formalized in o written agraement hetween
b cognizant agency and Ghe non-protit or-
ganization. The cognizant agency shall dis-
tribute copies of the agresment to all con-
corned Foderal ngencios,

. If o dispute arfses in a negobintion of an
Incdirect cost rate hetween the cognizant
agency and the non-profit organization, the

- 2 CFR Ch. 1l (1-1-09 Edition)

disputs shall b resolved in accordance with
the appenls piocsdures of the cognizant
ngency.

i, To tho extent thab prohlems are encoun-
tered among the Federal agencies in connec-
tion with the negotintion and approval proc-
#ss, OMB will lend assistance as required to
resolve such problems in a tinely manner.

APPENDIX B TO PART 930—SELECTED
ITEMS OF COST

SELECTED [TBMS OF COST
TABLE OF CONTENTS

1. Advertising and publio reiations costs

9, Advisory councils

4. Aleoholic heverages

4, Audit costs and related services

5, Bad debts

6, Bonding coats

7, Communication costs

8. Compensation for personal services

9, Conbingency provisions

10. Defense and prosecution of criminal and
civil proossdings, claims, appeals and
patent (nfringement

11. Depreciation and use allowances

12, Donations and contributions

13, Employee morale, health, and welfare
costs

14, Bntertainnent costs :

16, Bquipment and other eapital expendi-
tures

16. Fines and penalties

17. Fund raising and investment manage-
ment costs

18. Gains and losses on depreciable assets

19, Goods or services for personal use

00. Housing and personal living expenses

21, Idle facilities and idle capacity

99, Insurance and {ndemnification

23. Interest

24, Liabhor relations cosbs

25, Lobbying

26, Logses on other sponsored agresments
or conbracts ’

27, Maintenanoe and repair costs

28. Materinls and suppiies costs

20, Meetings and conferences

30, Membevships, subscriptions, and profes-
sfonal activity costs

31, Organizablon cosbs

39, Page oharges (n professional journals

33, Participant support costs

34, Pntent costs

35, Plant und homelond security costs

36, Pre-agresment costs

37, Professional services cosbs

3¢, Publication and printing costs

. 39, Rearrangement and alteration coshs

40. Reconversion costs

41, Recrulbing costs

42, Relocation cosfis

13, Rental costs of buildings and equipment

14, Royalties and nther costs [or use of pat-
ents and copyrights
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46. Selling and marketing

46. Speoialized sevvice facilities

47, Taxes

48, Termination costs applicable to spon-
sored agresments

49, Training costs

60. Transportation cogts

51, Travel costs

52, Trustees

LPPEMbEE B0 PART 230—8 BLECTRU Pritay oF
cos)

taudtupns 1 through 42 of this appendix
provide principles to be applisd in estab-
Hshing the sllowability ol certain items of
cost. These principles apply whether a cost is
treated as direot or Indivect, Fajlure to men-
tion B particular item of cost is not intendsd
to {mply that it is unallowable: rather, de-
termination as to allowability in ench onse
should be based on the treatment or prin-
ciples provided for similar or relatsd items
of vost.

1. Advertising and publis relations costs. a.
The term adverbtiging costs means the costs
of advervising medla and corollary adminis-
trative costs. Advertising media include
magazines, newspapers, radio and televigion,
direot mail, exhihits, electronic or computer
transmittals, and the like,

b. ‘The term public relations includes com-
munity relations and means those aotivities
dedicated to maintaining the image of the
non-profit ovganization or maintaining or
promoting understanding and favorable rela-
tions with the community or public at large
or any segmont of the publio. '

¢, The only allowable advertising costs are
thoese whiclr arve solely for:

(1) The recruitment of personnel required
lor the performance by the nan-profit organi-
zubion of obligations arising under a Federnl
wward (Bue also paragraph 41, Recruiting
costs, and paragraph 42, Reloeation costs, of
this appendix):

(%) The procursment ol goods and yervices
for the performance of o Fedoral award;

%) he disposal of sorap or surpivg mabe-
ruls acquired in the periormanco of a fed-
eral award excopt when non-profit organiza-
tions are roimbursed for disposnl costs ab a
meedolermined amount; or

(11 Other specific purposes necessary to
mast tha requirements of the Fedoral award,

¢, The only allowable public relations costs
are: .
(1) Costs specifically reywired by the IFed-
wral award;

(2) Costs of communicating with the public
and press pertaining to specific activities or
acgomplishments which result {rom perform-
anee of Federal awards (these oosts are con-
sldersd necessary as part of the outreach ef-
tort for the Foderal award); or

(3) Costs of conducting gensral) linison with
news medin and government public relations
officevs. to the extent that such acbivibies

Pt. 230, App. B
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are lmited to communication and lalson
necessary keep the public informed on mat-
ters of public concern, such as notices of
Federal ocontraot/grant awards, finanoial
makbters, eto,

e. Costs identified in subparagraphs o and d
if inourred for more than one Federal award
or for both sponsorsd work and other work of
the non-profit organization, are allowable tu
the extent thut the princtples in Appendix A
Lo chiy varr, paragraphs B, (v Direct Costs™
aad 2 eldivect Costg’ are observed,

I, Guallowable widversising and public rela-
tions costs {nclude the following:

(1) All sdvertising and public relations
cosbs other than as apecified in subpara-
graphs ¢, d, and 6;

(2) Costs of mesbings, oonventions, con-
vooations, or other events related to other
activities of the non-profit organization, fn-
cluding:

(a) Costs of displays, demonstrations, and
exhibits;

(1 Costs of meebing rooms, hospitality
suites, and other specinl facllities used in
conjunction with showa and obther spenial
ovents; and

(o) Balaries and weges of employees en-
gaged in sebting up and displaying exhibits,
making demonstrations, and providing brief-
ings;

(3) Costs of promotional items and memo-
rabilta, inoluding models, gifts, and sou-
venirs; ’

(4) Costs of advertising and public relations
designed solely to promote the non-profit or-
ganization,

2. Advisory Councils, Costs inourred by ad-
vigory counoils or committoss are allowable
as o direct cost where aubhorized iy the Fed-
oral awarding agency or as an indireot cost
whore allogable to FPedoral awards,

3. Alvoholie beverages, Costs of aleohelic
hevernges are unanllowabie,

4, Audit oosts and related servives., o, The
costs of snudits required by, and performed in
accordnnce with, the Single Audit Act, as
implemonted by Cireular A-183, “Aundits of
States, Locn) Governments, and Non-Profit
Organizablons” ate allowable. Also ses 31
U.8.C. 1506(h and seotion 280 (“*Aundit Costs')
of Ciroular A-183,

b, Other gudit costs wre aliowable {f in-
cluded (n an {ndireot cost rate proposad, ov if
gpeoifionlly approved by the awarding agon-
oy ay a direct cogt bo an award,

¢, The cosl of wrroed-upon prooodules en-
grgemonbs Lo monitor subrecinients who are
oxomptud from A-133 under sootion 200(d) nro
allowable, subject bo the conditions listed in
A-~133, section 280 (b)(2).

5, Bad debts, Bad debts, including losses
(whethor actun) or esthimutod) arising from
uncollootable acsounts and other slaims, re-
lnbed collection ovosts, and related legal
ooy, are unaltowahlo,
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6. Bonding costs. a. Bonding costs arise
when the Federal Government requires as-
surance against finaneial loss to ibself o
others by reason of the act or default of the
non-profit organization, They arise also in
instances where the non-profit arganization
requires siimilar assurance. Inoluded are such
pouds as bid, performance, payment, advance

‘ payment, infringement, and fidelity bonds,

h. Costs of bonding required pursuant tio
the terms of the award are allowable.

o, Costg of bonding required by the non-
profit ovganization in the general sonduot of
its operations are allowable to the extenb
thab sach bonding is in accordance with
sound business practice and the rates and
premiums are veasonshle under the oir-
cumstances,

7. Communication costs, Costs fncurred for
telephone services, local and long distance
telephone oalls, telegrams, postage, mes-
senger, elactronic or compuber transmittal
services and the like are allowable.

8, Compensation for personal services, a.
Definition. Compensation for personal serv-
fees includes all compensation paid our-
rently or acorued by the organization for
gervices of employees rendered during the
period of the award {(exoept as otherwise pro-
vided in subparagraph 8.h of this appendix).
It includes, but is not lmited to, salaries,
wages, dlrector's and executive commibtee
member's fees, incentive awards, {ringe hene-
fits, pension plau costs, allowances for off-
site pay, incentive pay. location allowanaes,
hardship pay, and cost of lving differentials,

b, Allowability, Bxoept as otherwise spe-
cifically provided in bhis paragraph, the
costa of such compensation are allowable to
the extent that:

(1) Total compensation to {ndividunl em-
ployees is reasonable for the services ven-
dered and conforms'to the established polloy
of the organizrtion conslstently appiied to
hoth Federal and non-Federal aotivities: and

(9) Charges to awards whether treated as
direct or indirect costs are determined and
supported as required in thiis paragraph.

¢. Reasonableness. (1) When the organiza-
tion Is predeominantly engagad in activities
other than those sponsored by the Federal
Government, compensation for employees on
federally-sponsored work will be oconsidersd
reasonable to the extent that ib is consistent
with that pald for similar work in the ovga-
nization's other activities,

(2) When the ovganization is predominanbly
ongnged in federnlly-sponsoved activities and
in oases where the kind ol employees re-
guired for the Federal activities are nob
found in the organization's other aotivities,
gompensation for employees on faderally-
aponsored wovl will he constdered reasonable
o the extent that 16 is cqm]ml‘a,ble o that
pald for similar work in the lnhor markets in
which the organization competes for the
kind nf employees involved,

2 CFR Ch. Il (1~1-09 Edition)

d. Special considerations in (lptermming‘
allowability. Cortain condltions rsquire spe-
cinl oonsideration and possible lmitations in
determining costs under Federal awards
whers amounts o bypes of compensation ap-
pear unrgasonable. Amoug such conditions
are the following:

(1) Gompensation to members of non-profit
organizations, trustees, divectors, associates.
officers, or the immediate families thereof.
Determination should he made that such
gompensation is reasonable for.’bhe actun!
personal services rendered rather than a dis-
tribution of earnings in excess of costs.

(2) Any change in an organization's com-
pensation policy resulting in o suhstantinl
inorease in the organization's level of com-
pensation, particularly wlhen it was conow-
rent with an inorvease in the ratio of Federal
awards to other activities of the organiza-
tion or any change in the treantment of al-
lowability of specific types of compensation
due to changes in Federal policy.

. Unallowable costs, Costs which are unal-
lowable under other paragraphs of this ap-
pendix shall not be allowable uider this
paragraph solely on the bagis that they con-
stitute personal compensation, ,

f, Overtime, extra-pay shift, and multi-
shift premiums, Premiums for overtime,
extra-pay shifte, and multi-shift work are al-
lowable only with the prior approval of the
awarding agenoy except: B

(1) When necessary to cope with emer-
genoles, such as those resulting from acci-
dents, natursal disasters, breakdowns of
equipment, or occasional uperational hobtle-

- necks of a sporadic nature.

(2) When empioyses are performing indl-
rect functions, suoh as administration, main-
genance, or accounting.

(3) In the performance of tests, laboratory
proceduras, or _other similar operations

. which are continuous in nature and cannot

reasonably be intervrupted or otherwise com-~
pletad.

(d) When lower overall cost to the Pederal
Government will resulb,

g. Fringe benefits. (1) Fringe henefits {n

"the form of regular compsensation paid to

smployees during perfods of authorized ab-
gences (rom the job, such a8 vacation leave,
sick leave, milibary lenve, and the like, are
allownbls, provided such costs ave nhsorbed
hy all organizatiou acbivities In proportion
to the relative amount of time or effort actu-
ally devoted to each, -

(2) Fringe hensfits in the form of employer
contributions or sxpenses for soctal geourity,
employee insuranos, workmen's compensa-
ton insurance, pension plan costs (see sulb-
paragraph 8.1 of fhis appendix}, and the lfle,
are allowable. provided such henefits are
granted in nccordance with established writ-
ton organization policies. Such benefits
whether treatad as Indirect costs or ag direct
costs, shall be dlstributed to particular
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awards and other activities in a manner con-
sistent with the pattern of benefits acoraing
to the individuals or group of employees
whose snlaries and wages are chargeable to
such awards and other aotivities,

(3)(a) Provisions for a reserve under a self-
insuranos program for unemployment com-
pensation or workers’ compensation are al-
lowable to the extent that the provisions
reprasent reasonable estimates of the liabil-
ieioy lor such compensation, and vhe types of
coverade, ectearn ol covernge, and. tates and
proutituns would uave vesy wllowable bad in-
surance been purohased to cover the risks,
However, provisions for self-insnred Habil-
itles which do not hecome payahle for more
thon one yenr after the provision is made
shall not exceed the present value of the li-
ability.

(1)) Where an organizetion folldws a con-
sistent policy of expensing actual payments
to, or on behalf of, employess or former em-
ployees for wnemployment compensgation or
workers’ compensabion, such payments are
nllowable in the year of payment with the

‘prior approval of the awarding agency, pro-

vided they are allocatsd to all activities of
the organization,

(4) Costs of insurdnce on the lives of trust-
ses. officers, or other employess holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represents additional oompensation, The
costs of such insuranoe when the organiza-
blon is named as heneficiary are unallowable.

. Organization-furnished sutomobiles.
That portion of the cost of organization-fur-
nished ankomobiles bthat relates to personal
nse by employees (inoluding transportation
to and (rom worl) s anallowable as fringe
benefit or {indirect costs regardless ol wheth-
er the onst {8 reported as taxable income to
the employeas, These costs are allowable as
direet costs to sponsored award whon. nec-
essary lorr the purformance of the sponsored
award and approved by awarding agencies.

I, Pension plan costs. (1) Costs of the orga-
nizntion's pension plan which are Inourred in
necordancs with the established pollcios of
the orgonization are allowable, nrovided:

(n) Such policles mest the test of reason-
ableness;

(L) The methods of cost allocation are not
digeriminatory;

(c) The cost assigned to each fisoal yonr is
determined in accordance with generally ac-
ctpbod accounbing principles (GAAP), as pre-
seribad In Accounting Principles Board Opin-
ton No, 8 {ssued by the American Institute of
Cortified Public Accountants; and

() The vosty assigned to n given fiscal year
are funded for all plan participants within
#ix mouths alter the end of that year, How-
over, fncrenses to normal and pest service
punsion vosts caused by a delay in funding

_the actuaria) Hability hayond 30 days after

, Pi. 230, App. B
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sach quarter of the year to which suoh oosts
are agsignable are unallowable,

(2) Pension plan termination insurance
premiums paid pursuant to the Employee
Retirement Income Security Aot (BRISA) of
1974 (Pub. L, 93-408) are allowable. Late pay-
ment charges on such premiums are unaliow-
abls,

(3) Exclse taxes on acocumulated fanding
daticfencies and other penalties imposed
ander BRISA ars unallowable.

i. Ineontive compensation, Incentive com-
peasitiol w omployess bussd on vose redu-
tion, or efficient performanocs, suggestion
awards, safety awards, eto,, are allowable to
the extent that the overall compsnsation is
determined to be reasonable and sach costs
are paid or accrued pursuant to an agree-
ment entered into in good falth habtween the
organizntion and the employces before the
services were rendered, or pursuant to an es-
tablished plan . [ollowed by the organization
so consistently as to imply, in effect, an
agresement to malke such payment,

k, Severance pay. (13 Severance pay, also
commonly referred to ag dismissal wages, is
a payment in addition to regular salaries and
wages, hy organizations to workers whose
employment is being terminated, Costs of
severance pay are allowable only to the ex-
tent that in each oase, it is required by:

(o) Law )

(b) Bmployer-employee agreement

(c) Bstablished policy that consbitutes, in ef-
fect, an implied agreement on the organi.
zabion's part, or

() Ciroumstances of the particular employ-
ment. '

{2) Costs of severance payments are divided

into two vategories as follows:

{a) Acbunl normal turnover saverance puy-
maonts shall be allocated to oll activities; or,
where the organization provides {or a reserve
for normal severances, such method will be
acceptable if the choarge to current oper-
ntions is reasonable in Mght of pnyments nc-
sually made for normal severances over a
representative past perfod, and I amounts
charged are alloontod to all activities of the
organization,

(I Abnormal or maas severance pay s of
such a conjectural nature that measurement
of costs by means of an accrual will not
achisve squity to both parties, Thus, acoru-
alg for this purpose are not atlowable, How-
ever, the Federn) Government recognizes Iis
abligation to partioipate, bo the extont of ity
fair shavy, in any specific paymeunt, Thus, al-
Jowability wil) he considored on a onse-by-
case basis in the ovont or ooourrencs,

(c) Costs {neurred n oertain severance pay
packages (commonly known as “a golden
parachute” poyment) whlch nre {n an
amount in exoess of the normal ssverance
pay puld by the organization to an employse
upon termination of employment and are
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pafd to bhe employee contingent Jupon &
change in management control over, or owil-
srship of, the organization's assets are unal-
lowable,

(d) Severance payments to forelgn ngtion-
als employed by bhe organization outside the
Unibad States, to the extent that the amonnt
exceeds tha oustomary or prevailing prac-
tices for the organization In the Unlted
States are unallowable, unless they are nec-
pssary for the performance of aderal pro-
grams and approved by awarding agencles.

(e} Severance payments to loreign nation-
als employed by the organization ountside the
United States dus to the termination of the
foreign national as a result of the closing of,
or ourtallment of activities by, the organiza-
tion in that country, are unailowabls, unless
they are necessary for the performance of
Tadeval programs and approved hy awarding
agenocies,

1. Treining costs. See paragraph 49 of this
appendix,

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether breated as direct costs or in-
dirsct costs, will be hased on documented
payrolls approved by a responaible officinl(s)
of the organization, The distribution of sala-
rles and wages to awards must be supported
by personnel activity reports, as presoribed
in subparagraph 8.m,(2) of this appendix, ex-
cept when a substibute system has heen ap-
proved in writing by the cognizant agency.
(See subparagraph B.2 of Appendlx A bo this
part,)

(2) Reports refleoting the distribution of
activity of each employee must be main-
tained for al) stefl membeis (professionals
and nonprofessionnls) whose compensation is
charged, in whole or in part, directly to
awards. In addition, in order to suppors the
allocation of indirect costs, such reports
must also he malntained for other employees
whose worls involves two or more functions
or activities If n dAfstribution of thelr com-
pensation between such functions or aobivi-
ties is needed fu the determination of the or-
ganlzatlon's indirsot cost rate(s) (¢.g.. an em-
ployes engaged part-time In {ndirect cost ac-
tivities and pavt-time in o diveot function),
Roports maintained by non-profit organiza-
tions to satisfy these requirements mush
meet the following standards:

(a) The reports must veflect an afber-the-
faot determination of the nctuel activity of
snch employes, Budgeb estimates (f.e.. osbl-
mates determined hefora bhe services nre
performed) do not qualify as support for
oharges bo swadds,

() Bach report must account for the total
activity [for which employees are com-
pensated and which Is required (n faifillment
of thelr obligations to the organization.

(¢) The roeports must he signed by the indi-
vidaal employes, or by a responsible super-
visovy official having flrst hand knowledge

2 CER Ch. Il (1-1-09 Edlition)

of the activities performed by the smployes,
thab the distribution of activiby vepresents n
reasonable esbimate of the actual work per-
formed by the employee during the periods
covered by the reports.

(d) The reports must be prepared at Jeast
monthly and must coinoids with one or more
pay periods,

(3) Charges for the salaries and wages ol
nonprofessional employees, in addition to
the supporting documentation described in
subparagraphs (1) and (2), must also he sup-
ported by records indicating the total num-
ber of ltours worked eachk day mainsained in
conformance with Department of Laboxr reg-
wlations implementing the TFaly T.ahor
dtandards Act (FLSA) (29 OFR part 516). For
this purposs, the term “nonprofessional em-
ployee” shall have the same meaning as
‘jionexempt employes,’ under FLSA,

(4) Salaries and wages of employees ased in
meeting cost sharing or matohing require-
ments on awards must be supported in the
same manner as salaries and wages claimed
for reimbursement from awarding agencies,

9, Contingency provisions, Contributions

t0 o conbingency raserve or any simflar pro-.

vision made for events the occurrence of
which cannot be foretold with certeinty as
to time, intensity, or with an assurance of
thefr happening, are unallowable. The term
“gontingency reserve' excludes self-insur-
ance reserves (see Appendix B to this pant,
paragraphs 8.£.(3) and 22.8(2%(d)); pension
funds (seé paragraph 8.0): and reserves for
normal saveranoe poy (see paragraph 8.k,

10. Defense and proseocution of criminal and
ofvi] proceedings, claims, appenls and patent
infringement., ’

. Definitions. (1) Convietion. as used here-

.in. means a judgment or a convietion of &

oriminal offense by any court of compebent
jurisdiction, whether entered upon as a ver-
dict or a plen, tnoluding a conviction due to
o plea of nolo contenders.

(9) Costs Include, but are not lmited bo,
administrative and olerical expenses; bhe
cost of legal services. whether performed by
in-house or private counsal; and the costs of
the services of acocountants, consultants, or
othevs retained by the organization to assist
it; costs of employees, offlvers and trustess,
and any similar costs incurred hefore, dur-
ing, and alter commencement af a judicial or
administrative proceeding that bears a di-
rect relationship to the proceedings.

(3) Praud, as used horein, means acts of
fraud corruption or attempts to defraud the
Fsderal Government or to corrupt its ngents,
acts thab constitute n cause for debarment
or suspension (as spectfied {n agency regula-
tions), and acts which violate the False
Clalms -Act. 31 U.S.C.. sections 3720-3731, ov
the Anti-Kiclkhack Act, 11 U.8,C., sections a1
and b4,

(1) Penulty does not include restibution, re-
{mbursement, or compensatory damages.
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() Proceeding inciudes an investigation.

b, (1) Bxcept as otherwise desoribed herein,
costs incurred in conneotion with any orimi-
nal, clvil or administrative proceeding (in-
cluding filing of a false certification) com-
menced by the Federal Government, or a
Stabe, loonl or foreign goverhment, are not
allowable if the proceeding: Relates to a vio-
lation of, or failure fo somply with, a Fed-
wral, Shate. local or foreign statute or regu-
wrion by the orgenizavion dnoluding  fes

aventy amil employees), and results in any of.

uie Inllawing disposicions:

(a) In a criminal proceeding, a conviction,

(b1 In & clvil or administrabive proceseding
involving an allegation of frand or similor
misoonduot, a deternination of organiza-
tionnl Hability,

(¢} In the oase of any civil or administra-
tive proceeding, the lmposition of a mone-
tary penalby, .

(d) A final decision by an appropriate Ped-
aral officinl to debar or suspend the organi-
zation, to rescind or void an award, or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
regulabion. )

(&) A disposition hy oonsent or ocom-
promise, if the action ¢ould have resulted in
any of the dispositions described in subpara-
graphs 10.b.(1Xa), (b}, (¢) or (d) of this appen-
aix. :

(%) If more than one procesding involves
the same alleged misconduot, the costs of all
such proceedings shall be unallowable i any
one of them results in one of the dispositions
shown {n subparagraph 10.h.(1) of this appen-

*dix.

¢. If a proceeding referred to in subpara-
¢ruph 10,4 of this appendix is commenced by
the Federal Government and {8 vesolved by
constnl or compromise pursuant to ah apree-
ment onterod into by the ovganizution and
the Foderal Government, then the costs in-
sarrod by the organization in connpection
with such proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pondix-miay be allowed to the extont speeifl-
oally provided in such agresmont.

d, If a prooseding roferred to in subpara-
graph 10.b of this appendiy {s commonced hy
a State, locnl or foreigh government, the au-
thovized Tederal official may allow the copts
incurred by the organization for such pro-
coadings, {f such authorvized official deter-
mines that the costs were fncurred s o re-
sult of o specific term or condition of a fed-
uradly-sponsored award, or specific writhen
direction of an authorized officinl of the
sponsoring agonoy.

¢, Costs incurrsd in connection with pro-
coedings desoribed in subparagraph 10.h of
thiy appondlx, but which are not made unal-
lowable by that sabparagraph, may be al-
lowed by bthe Federnl Governmont, but only
to the oxtont that:

Pt. 230, App. B
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(1) The costs are reasonable in relation to
the activities reguired to deal with the pro-
coeding and the underlying cause of astion;

(2) Payment of the costs inocmred, as allow-
able and allocable costs, 1s not prohibited by
any other provimion(s) of the sponsored
award;

(8) The costs are not atherwise recovered
from Gthe Tsderal Government or a third
party, either directly as a result of the pro-
cuediug or nrherwise: and,

141 The purcentags ol costs allowed does
non excstd the percentage determined by wa
authorized Faderal official to be approprinte,
considering the complexity of the litigation,
generally accepted principles governing the
award of logal foes in oivil actions involving
the United States as & party, and such other
factors as may he appropriate. Sush percent-
age shall not exceed 80 percent, However, if
an agreement renched under subparagraph
10.¢ of this appendix has explicitly consid-
sred this 80 percent Mmitation and permitted
a higher percentage, then the full amount of
costs resulting from that agreement shall be
allowable,

f. Costs lnourred by the organization in
connaction with the defense of suits brought
by its employees or ex-employeas unde) ssc-
tion 3 of the Major Frand Aot of 1988 (Pub. L.
100-700), including the cost of all relief nec-
essary to make such employee wiole, where
the organization was found Hable or ssttled,
are unallowable,

g. Costs of legal, accounting, and consulb-
ant services, and related costs, incurred in
vonneotion with defense against Tederal
Govarnment oclaims or appeals, anbitrust
suits, or the prosecution of claims or appenls
agninst the Fedoral Government, are unal-
lowable,

h, Costs of legnl, accounting, and consult-
At sarvioces, and related costs, inourred in

‘wonnoction with pabenl infringemont litign-

tion, are unallowable unless otherwise pro-
vided for in the sponsored nwards,

{. Costs which may he unnllowable under
this paragraph, inoluding directly nssoviated
costs, shall be segregatod and accountod for
by the organizabion separptoly, During the
pondency of any proceeding coversd by sub-
paragraphs 10 and [ ol this appendix, the
Faderal Government shall goenernlly with-
hold payment of such costs., Howevoer, i in
the bhost Interests of the TFederal Govorn-
mont, the Foderal Govornment may provide
for conditional payment wpon provision of
adoguate security, or other adoguate assur-
anoe, nnd agrouments hy the organization to
repay all unatlowable cosbs, plus tnterost, if
the costs nre subsequently determined to he
unatlowabls,

11, Depreoiation and use allowances, a.
Compensation for the use of bulidings, other
supital fmprovements, and equipment on
hand may ho mads through use allowance or
deprecinbion, However, except as provided in
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paragraph 11.f of this appendix, a combina-
tion of the two mebhods may not he used in
conneckion with a single class of fixed nssets
(e.q.. buildings, office equipment, computer
squipment, ste.),

b, The oomputation of wse allowances or
depreciation shall be based on the acquisi-
tion cost of the assets involved. The acquisi-
tion cost of an asset donated to the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion,

¢. The computation of use allowances or
aepreciation will exclude: ’

(1) The cost of land;, .

(2) Any partion of the cost of bulldings and
equipment horne by or donated by the PFed~
sral Government irrespective of where Gitle
was originally vested or where ib presently
resides; and

(3) Any portion of the cost of huildings and
squipment contributed by or for the non-
profit organlzation in satisfaction of a statu-
tory matching requirement.

d. General coriterin where depreciation
method is followed:

(1) The period of useful service (useful life)
astablished in each case for usable capital
assefs must take into consideration such fac-
tors as type of construction, nature of the
aquipment used, technological developments
{n the particular program ares, and the ra-
newal and replacement policies followed for
the individual ibems or classes of assets in-
volved. The method of depreciation used to
agsign the cost of an asseb (or group of as-
sets).to accounting periods shall reflect the
pattern of consumption of the asset during
{ts useful lifs.

(2) In the absence of clear evidenoce indi-
cating that the expected consumption of the
aset will ha significantly greater ox lesser in
the early portions of its useful life than in
the later portions, the straight-liite method
shall be presumed 6o .be the appropriate
method,

(3 Depreciation methods once used shall
not Le changed unless approved in advance
by the cognizant Federal agency. When tho
deprecintion method is introduoed for appli-

. ontion to assets previously subject to a use

allownnoe, the combination of use allow-
ances and deprecintion applicable to such as-
sets must not exceed the total acquisition
cost of the assets. '

a. When bthe deprecintion method is used
for bufldings, o building's shell may e seg-
regated [rom each bhuilding component (e.g.,
plumbing system, heating, and air ocondi-
tloning system, etc.) and each item depre-
olated over its estimated uselul life; or tho
sntire building (L.e., the shell and all compn-
nents) may be treated as n single agset and
depreciated over n single usetul Hfle,

£, Whon blie depreciabion method is used for
a particular class of assets, no depreciation
may Dbe allowed on any such assets thab,

2 CFR Ch, It (1-1-09 Edition)

under subparagraph 11,4 of this appendix,
would he'viewed as fully deprectated. How-
ever, 4 leasonable use allowance may he ne-
gotinted for such assets if warranted after
taking into oonsideration the amounb of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
madning ab time of negotiation, the affect of
any increased maintenance charges o1 de-
orensed efficiency due to age, and any obher
factors pertinent to the utilization of bthe
asset for the purpose contemplated.

g, Giiterin where the use allowanue meathod
ia followed:

(1) The uge allowance for bulldings and im-
provement (including land improvements,
suoh as paved parking areas, fences, and
aldewalks) will be computed ab an annual
rate nat exoseding two percent of acquisition
cosb. :

(2) The use allowanoe for squipmenst will be
computed at an anpunl rate not exceeding
six and bwo-thirds percent of acquisition
cosb. When the use allowance method is used
for buildings, the entire building must be
treated as a single asset; the huilding’s com-
ponents (e.g., plumbing system, heating and
air conditioning, ete.) cannot he segregated
from the building's shell.

(3) The two percent limitation, however,
need not be applied to equipment which is
merely attached or fastened to the bullding
but not permanently fixed to 1t and which is
used as furnishings or decorations or for spe-
sinlized purposes (eg., dentist chalrs and

* dental treatment units, counters, lahoratory

benches bolted to the floor, dishwashers,
modular furniture, ocarpebing, etc.). guch
squipment will be considered as not being

permanently fixed to the huilding if it can be.

removed without the need for cogtly or ex-

. tensive alberations or repairs to the building

or the equipment. Equipment that meets
these criteria will be subject to the 6% per-
cent equipment use allowance timitation.

h. Charges for use allowanoes or deprecia-
tion must be supported by adequate property
vecords and physionl inventorfes must be
talten ab least once every two years (& sta bis-
tical sampling basis Is acoeptable) to ensure
that assets exist and are usable and needed,
When the depreciation method fs followed,
adequate deprociation racords Indieating the
amount of deprecintion taken ench period
must also be maintained.

12, Donations and sontributions,

a.  Contributions or donations rendered,
Contributions or donabions, including cash,
property, and services, made by the organl-
zabion. regardless of the recinpient, are unal-
lowable,

1. Donated services received:

(1) Donated or volunteer services may he )

furnished to an organlzntion by professlonal
and Sechnical personnel, consultants, and
other skilled and unskilled labor. The value
of hhese gservices s not raimbursable sithar
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as a direot or indirect cost, However, the
value of donated servioes may be used to
meet cost sharing or matching requirements
in accordance with the Oommon Rule,

{2) The value of donated services utilized in
the performance of a direot cost activity
shall, when material {n amount, be consid-
ored in the determination of the non-profit
organization’s indirect cests oy rate(s) and,
acoordingly, shall be allocated a propor-
otk shore of appliceble indirect vosts
when che lollowing oxist:

qus Tle agsrogace vadle ol 6he gerviess i3
makborial;

(h) Ths services are supported by a signifi-
cant amount of the indireot costs incurred
by the non-profit organization; and

(¢) The dirsct cosb ackivity is not pursued
primarily for the benefit of the Federal Gov-
ernment.

(3) In those iunsgtances where thers is no
basiy for determining bthe fair market value
ol the services rendered, the recipient and
the cognizant agenoy shall negotiate ah ap-
propriate allocation of indirect cost to the
services,

(4) Where donated services directly henefit
a project supported by an award, the indfrect
costs allocated to the services will be vonsid-
ered as o part of the tobtal costs of the
project. Such indirect ocosts may be reim-
bursed under the award or used to meet cost
shaving or matching requirements,

(6) The value of the donated services may
be used to meet cost sharing or matching re-
quirements under oconditions desoribed in
Section 216.23 of 2 CFR part 216 (OMB OCir-
oular A-110), Where donated services are
trented as indirect costs, indirect coat rabes
will separate the value of the donations so
that reimbuarsement will not be made.

¢, Donated goods or space. (1) Donated
woods! i.e., sxpondable porsonnl property/sup-
plies, and donabed use of space may dbe [ur-
nished to a now-profit organization, The
valae of the goods and space is not reimburs.
able either as o diveot or indireot cost,

(2) The value of the donations may be unsed
to meet cost sharing or matcohing share ro-
quirements under the conditions desoribed in
2 CTR part 216 (OMB Chreular A-110), Whero
donations are treated ns indirect costs, indf-
reot oot rates will separate the value of the
donations so that reimbursement will not be
male, .

13, Bmployee morale, heslth, and welfare
GOBLS,

a, The costs of omployee inlormation pub-
lications, health or f{irst-aid clinies andjor
inflrmaries, recrsationnl aotivities, om-
ployee counseling services, and any other ex-
ponges incurred in accordnnes with the non-
profit organization’s established practice or
custorn for the improvoment of working con-
ditions, employer-smployes relations, em-
ployos mornds, and employse performance
are allowable,

P1. 230, App. B

b. Such costs will be equitably apportioned
bo all activities of the non-profit organiza-
tion, Income generated from any of these ac-
tivities will be oredited to the cost thereof
unlegs such income has been frrevocably set
ovel to employee welfare organizations.

14, BEntertainment oosts, Costs of enber-
tainment, {ncluding amusemsent, diversion,
and social activities and any costs directly
ansociated with sueh costs fsuch as tiokehs
Lo shows or sports svents, menls, lodging,
renbidy, Lransportacion, wnd arsoninies) oae
unallowable,

15, . Equipmsnt and other capital expendi-
tules,

a. For purposes of this subpavagraph, the
following definitions apply:

(1) “Capital Txpenditures” means expendi-
tures for the acquisition cost of capital as-
‘sets (squipment, bulldings, land), or expendi-
tures to make improvements to onpital as-
sats that materially increase their value or
useful tife, Acquisition cost means the cost
of the asset including the cost to put it in
place, Acyuisition coss for equipment, for ex-
smple, means the net invoice price of the
equipment, including the cost of any modi-
fications, attachments, aceessories, or auxil-
{ary apparatus neoessary to make it usable
for the purpose for which it {8 acquired, An-
oillary charges, suoh as taxes, duty, proteo-
tive in transit insurance, freight, and instal-
lation may be included in, or exoluded from
the acquisition cost in accordance with the
non-profit organization’s regular accounting
practices.

(2) “Equipment” means an article of non-
expsndable, tangible persona) property hav-
ing o useful life of more than one year and
al aoquisition cost which equals or vxeosds
the losser of the capitallzation level estab-
lished by the non-prolit organizetion for fi-
nancial statement purposes, or $5000,

(3) “Spuocinl purpose equipment” mesns
equipment which is used only foy ressarch,
madleal, selentific, or other technloal activi-
tivs, Bxamplos of spuoinl purpose equipment
{nclude microscopes, x-ray machines, swr-
glonl instrumoents, and spectrromoters,

() “General purpose eyuipment'' munns
sgulpment, which i not limited to rosearch,
muodionl, sefentifle or other technical notivi-
tlos. Bxamples fnelude offfos equipment and
furnishings, modular offices, tslephone hot-
works, informabion btochnology oquipmont
and systems, ahr condittoning syuipment, re-
production and printing equipmont, and
motor vohicles, .

h, The lollowing rales of allowability shall
apply to equipment and other oapital ox-
pendibures:

(L) Capital expenditures for general pur-
pose squipment, buildings. and land are wnal-
lowabls as direci oharges, exoopt whore ap-
provod in advance by the awarding agoney,
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(2) Capitalexpenditures for specinl purpose
aguipment ave nliowabls as diract casts, pro-
vided that items with a unit cost of 85000 or
more have the prior approval of the awarding
agency.

(3) Capital expendituves for {mprovements
to land, buildings, or equipment whioch mate-
rially inorease their value or useful life ave
unallowahle as a direct cost except with the
prior approval of the awarding agency.

(4) When approved as a direct charge pursu-
it to paragraph 18.b.(1) (2), and (3} above,
capital expenditures will he charged in the

" period in which the expenditurs {s inowrred,

ar as otherwise determined approprinte by
and negotiated with the avarding agency.

(5) Equipment and other capital expéndi-
tures are unallowabls as indivect costs. How-
aver, see paragraph 11, Deprooiation and use
allowance, of this appendix for rules on the
allowability of use allowanoces or deprecia-
tion on buildings, eapital improvements, and
aquipment. Also, see paragraph 48.; Rental
oosts of huildings and equipmant, of this ap-
pendix for rules on the allowability of rental
costs for land, bufidings, and equipment,

(8) The unamortized portion of any equip-
ment written off as a result of & change in
oapitalization levels may be regovered by
continuing to claim the otherwise allowable
use allowances or (eprecintion on the equip-
ment. or by amortizing the amount 0 he
written off over a period of years negotiated
with the cognizant agenoy.

16, Fines and pennlties, Costs of fines and
penalties resuléing from violations of, or
failure of the organization to comply with
TFederdl, State, and local laws and regula-
tions are unallowable exocept when incurred
as a result of compliance with spectfic provi-
afons of an award or instructions in writing
from the awarding agenoy.

17, Tund rafsing and investment manage-
ment costs. a. Costs of ovgauized fund yais-~
tng, including financial campnigns, endow-
ment drives, solicitation of zifts and be-
quests, and similar expenses {nourred solely
to raise capital or obtain conbribubtions are
unallowabls.

b. Costs of investment counsel and staff
and similatr expenses ineurred solely to en-
hance income from jnvestments are unallow-
able.

c. Fund raising and Investment activibies
shail be silocatod an approprinte share of in-
divect costs under the conditions describad
in subparagraph B.3 of Appendix A to this
part.

18. Geins and losses on depreciable nssets.
a, (1) Gains and losses on sale, retirement, or
other disposition of depreciable property
shall ha included in the year tn which they
ocour as oredits or charges to cost group-
{ngts) in which the depreciation applicable to
sach property was inciuded. The amount of
the gain or loss to be included as o credft or
charge to the appropriate cost groupingts)

2 CFR Ch. Il (1-1-09 Edition)

ghall be the difference between the amguub
vealized on  the property and “the
undepreciated basis of the property.

(2) Gains and losses ou Ghe disposition of
depreciablie property shall not he recognized
as o separate credit ov cliarge undet the fol-

-lowing conditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix, :

th) The praperty s given in exchange as
part ol the purchase price of a similay item
and the gain or loss s talien into account in
determining the depreciation cost basis of
the new item,

(o) A loss results from the fallure to main-
tain permissible insurance, except as other-
wise provided in paragraph 22 of this appen-
dix,

(d) Compensation for the use of the prop-
erty was provided through use allownnoes in
liau of depreciation in accordnnce with pala-
araph 9 of this appendix.

(e) Gains and losses arising from mass or
axtraordinary sales, retirements, or other
dispositions shall be considered on a case-by-
cage basis,

1. Gains or losses of any nabure artsing
from bhe sale or exchange of property other
than the property coverad In subparagraph a
shall be exeluded in compubing awatd costs.

19. Goods or services for personal use,
Costs of goods oy services for personal use of
the organization’s employees are unallow-
able regardless of whether the cost is re-
ported as tagxable income to the smployees,

90, Housing and personal living expenses, &.
Costs of housing (e.g.. depraciation, mainte-
nance, ubilitles, farnishings, rent, oto,),
housing allowances and personal living ex-
penses for/of the organization's offlcers are
wneliowable as fringe benefllt or indivect
costs regardiess -of whether the ocost is ve-
ported as taxable income bto the employees.
These costs are allowable as direot costs o
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agenoles. :

Iy, The term “'officers' includes current and
past officers and employees.

91, Idle facilities and idle onpnoity. a. As
used in this section the following terms have
the mennings set forth below!:

(1) "Facilitles” means land and buildings
or any portion bthereol. aquipment individ-
nally or collectively, or any other tangible
capital asseb, wherever loented, and whether
owned or leased hy the non-profit orgoniza-
tion,

(2) “Idle fnoflities’ means complebely un-
used [ncilities that are sxcess o the non-
proftb organizabion’s current needs,

(@) “Idle capaclby' means the unuged co-
pacity of partially used [acilities, It is the

‘difforonce hebween: Thab which a lacility

sould nchisve under 100 percent operating

162

ATTACHMENT ...B.
PAGE ..[.70... OF .28, .. PAGES




OMB Clreulars and Guldanc&e

time on a one-shift basis less operabing
interruptions resulting from time lost for re-
pairs, sebups, unsatisfactory materials, and
other normal delays; and the extent o which
the facility was actually wsed to meet de-
mands during the accounting period. A
multi-shift basis should be used If it can be
shown that thig-amount of usage would nor-
mally he expeoted for the type of lacility in-
voiver, .

4 ~Ungt of idle tacklities or idle cupueioy®’
LY GORY 30Ch g nuantenanoes, 1'@\)21,11‘.

nousing, rent, and onhisr relnied costs, ¢.g., -

insurance, interest, property taxes and de-
prsciation or use allowanoss.

b, The costs of tdle facilities are unallow-
able except to the extent thab:

(1) They ar's necessary to meet {luctuations
in workload; or

{2) Although not ueovssury to meet fluc-
tuntions in worklond, they were necessary
when acquired and are now idle heonuse of
changes in program requirements, siforts to
achisve more sconomicnl operntions, reorga-
nization, termination, or other oauses whioh
could not have been reasonably foveseen.
Under the exoception stated in this subpara-
graph, costs of idie foncilities are allowable
for & reasonable period of time, ordinarily
not to exceed one year, depending on the ini-
tiative taken to use, lease, or dispose of such
faoitities, .

t. The costs of idle capacity are normal

" conts of doing business and arve o factor in

the normal fuctustions of usage or indivect
sost rates from period to period. Such costs
are allownble, provided that the oapacity is
roasonably anticipated to be necessary ot
was originally reasonable and is not subject
Lo roduotion or elimination by use on other
Federal awards, subletting, renting, or sale,
fu necordance with sound business, 8co-
nomic, or securiby practices. Widespread idle
capacity throughout an entire facility or
wmong a group of assets having substanbially
the same functlon may be considered idle fa-
cilities.

22, Tnsuranee and indemnification, a, Ingur-
anoe includes insurance which the organiza-
tion {s required to carry, or which I8 ap-
proved, under the terms of the award and
any other insurance which the organization
maintaing in connection with the general
conduat of its operations. This pavagraph
does not apply to {nsnrance which reprosents
fringe henefits for employwes (see subpara-
graphs 8.g and 8.4(2) of this appsndix).

(1) Costs of insurance requived or approved.
and maintained, pursuent to the award are

. allowable.

(2) Costs of other Insurance maintained by
the organization in connsotion with the gen-
eral conduct of {ts operations are allowable
subject to the following lhmitatlons:

() Typos und extent of coverage shall be in
acoordance with sound business practice and

Pt, 230, App. B

the rates and premiums ghall be reasonable
under the cirocumstances.

(b) Costs allowed for business interription
or other similar insurance shall be limited to
exclude coverage of management fees,

(c) Costs of fnsurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property ave allowable
only to the sxtent that the organization is
\ahle for such loss or damage,

1l Provisfons ror a regerve undor u selt-in-
surance program are adlowable to the attont
that bypes of coverags, extont of voverage,
rates, and premiums would have been sl-
lowed had insuranos been purchased to vover
the risks. However, provision for known or
reasonnbly estimated seli-insured liabilities,
whioch do not become payable for more than
one year after the provision is made, shall
not exceed the prasent value of the liability.

(8) Costs of insurance on the lives of trust-
ey, officers, or other employees holding po-
sitions of similar responsibilitiss are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance when the organization is
identified ns the Lenefioiary is unallowable,

(f) Insurance agrinst defects, Costs of in-
surance with respect to any costs incurred to
correct defeots in the organization's mate-
rinls or workmanship are unallowable,

(g) Medical Habillty (malproctics) insur-
ance. Madical Mability insurance is an allow-
able copt of Federal resenrch programs only
to the extent that the Federal research pro-
grams involve human subjects or training of
participants In research technigues. Medfcal
1iability insuranos coats shall be treatod as a
direct cost and shall he assigned to indi-
vidual projeots based on the mannet in which
the insurer allocates the risk to the popu-
lation govered by the jnsurance,

(3) Actuul losses which could have baen
covorsd by permissible insurance (through
the purchase of inswrance or a self-lnsurance
program) are uncllownble unless oxpressly
provided tor in tho award, excopt:

(a) Costs inourred heoauss ol lossos not
coversd nndor nominal deduckible insurance
coverage provided in keoping with sound
husiness practice are allownble,

() Minor losses not covered by thsurancs,
such as spoflago, bronkage, and disappenr-
ance of suppHes;, which oosur in tho ovdinary
course of eperations, are alluwable.

b, Indemnifiontion inciudes socuring bhe
organization agninst Mabillttes to thivd per-
nons and any other loss or damage, not com-
pensated by {nsurance or otherwlse, The Fad-
oral Government i obligatud to indemnily
the organization only to the oxtent oxprossly
provided in the award,

23, Intorash. n, Costs Inearred for interest
on horrowsd ocapital, temporary use of on-
dowment fundy, or the use of the non-protit
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organization’s own funds, however rep-
vesented, are unanllowable, However, interest
on debt incurved after Septembsr 28, 1895 to
acquire or replace capital asseis (inolnding
renovations, alterations, equipment, land,
and capital assets acquired through ocapital
leages), aoquired after September 29, 1996 and
wsed in support of Federal awards is allow-
able, provided that:

(1) For facilibies acquisitions (exoluding
renovations and alterations: costing over 510
million where the Faderal Government's ve-
imbursement is sxpected to stual or exesed
40 percent of an asset’a cosb, the non-prolit
organization prepares, prior to the acquisi-
tion or replacement of the capital asset(s), &
juatification that demonstrates the need for
the facility in the conduet of ledernlly-spon-
sored activities, Upon request, the nesds jus-
tiffcation must be provided to the Federal
agency witli cost cognizance authority as a
prerequisite to the conbtinued allowability of
{nterest on debt and depreciation related to
the faciliby. The needs justification for the
acquisition of a facllity should include, at a
minimum, the following:

(a) A statement of purpose and justifica~
tion for facility acquisition or rsplacement.

(b) A statement ds to why current facill-
ties are not adequate, :

(c) A statement of planned future use of
the facility.

(d) A description of the financing agree-
ment to be arranged for the facility,

(e) A summary of the building contract
with estimated cost Information and state-
ment of source and use of funds,

(f) A sohedule of planned occupancy dates.

(2) For facilities costing over $500,000, the
non-profit organizntion prepares, prior to the
acquisition or replacement of the facllity, a
lease/purchiase analysis in accordance with
the provisions of §§215.80 through 216,37 of 2
CFR 216 (OMB Circular A-110). which shows
that a financed purchase or capital lense is
less costly to the organization than other
leasing alternatives, on a net present: value
basis, Discount rates used should be equal to
the nou-profit organizntion’s antloipated In-
terast rates and should be no higher than the
fair market rate avallable to the non-profit
organization from an unrelnbed (“arm's
length') third-party. The lease/purchase
analysis shall include n comparison of the
nat present value of the projected total cost
somparisons of both alternatives ovey the pe-
viod the asset Is expected to Le used by bhe
non-proflt organizntion, The aost compari-
sous assoclated wibh purchasing the faoiliby
shall include the estimnted purchase price,
anticipabed operating and malntenance costs
(inoluding propsrty taxes, {f n,pplioahle) not
inclnded in the debt (Inancing, less any esbi-
mated asset snlvage vilue ot the end of the
perfod defined above, The cost camparigon
for a capital lense shall fnelude the asti-
mabed total lease paymoents, any estimated

2 CFR Ch. 1l (1-1-09 Ediiion)

bargain purchase option, operabing and
" maintenance costs, and taxes not included In
the capltal leasing arrangement, less any es-
timabed credits due under the lease ab the
snd of the period defined abovs. Projected
operabing lease costs gshall be based on the
antieipnted cost of leasing comparable facili-
ties at fair market rates under rental agree-
ments that would be renewed or veestab-
1ished over the period defined abave, and any
expected maintenance costs and allowable
property taxes to he horne by the non-protit

organization directly or as part ol the lensge

arrangsment,

(3 The actual interest cost olaimed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unie-
lated (“arm’s length') third party.

(4) vestment earnings, Inoluding interest
incoms, on bond ov loan principal. pending
payment of the counstruction or acyuisition
costs, ave used to offset allowable intorost
cost. Arhitrage earnings reportable to the In-
ternal Revenue Servioce are not required to
be offset against allowable inberast costs.

(6) Reimbursements are limited to the
least costly alternative based on the total
cost analysis required under subparagraph
23.b, of this appendix, For example, if an op-
erabing lease is determined to be less costly
than purchasing through deht finanoing,
then reimbursement is limited to the
amount determined if leasing had heen used,
In all cases where a lease/purchase analysis
s performed, Federal reimbursement shall
pe based upon bthe least expensive alter-
native. .

(6) Non-profit organizntions are also sub-
. jeot to the following conditions:

(o) Interest on debt incarred to finance or
vefinance assets acquired Dbefore or reac-
quired after September 29, 1995, is not allow-
able,

(bt Interest attributable to fally depre-
cliated assets is unallowable,

(0) For debt arrangements aver S1 million,
anless the non-profit organization makes an
inttial equity contribution to the asgset pur-
chase of %6 percent or more, non-profit orga-
nizntions shall reduce claims for interest ex-
pense by an amount equal bo fmputed Inter-
a5t earnings on excess cash [low, which is to
be caloulated as follows, Annualiy, non-prof-
{t ovganizations shall prepare o cumulative
(from Ghe inception of the project) report of
monthly cash flows that {nolades inllows and
outilows. regardless of the funding souvce.
Inflows consist of depreciation expense, am-
ortlzation of cnpitalized construction inter-
est, and ahnual interest expense. For cash
flow calenlations. the annval inflow [lgures
shall be dlvided by the nwmber of months in
the year (usaplly 12) that the hailding {s in
gervice for monthly amounts. Oubllows con-
sist of Initlal equity contributions, debt
principal payments (less the pro ratn share
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" attributable to the unallowable costs of

land) and interest payments. Where cumu-
lative inflows exceed oumulative outflows,
interest shall be onlouiated on the excess
inflows for that period and he treated as a re~
Quotion to allowable interest expense, The
rate of interest to be used to compute earn-
ings on excesz cash [lows shall be the three
lmonth Treasury Bill closing rate ag of the
last business day of that month.

qlr Bubstontinl velocation  of  fedorally-
apogered nokivities rom a faeility Hnancea
gy {ndebtedness, she oost of which was fund-
ecl in whole or part through Pederal reim-
bursements, to another facility prior to the
expiration of a period of 20 ysaps requires no-
tioe to the Federal cognizant agency, The ex-
tent of the relocation, the amount of the
federa) participation in the financing, and
the depraoiabion and interest charged to date
may require negoblation and/or downward
adjustments of replacement space charged to
TFederal programs in the future, .

{#) The allowable costs to aoguire faoilities
and squipment are lmited to a fair market
value available 0 the non-profit organiza-
tion from an unrelated (“‘arm’s length'’)
third party.

b. For non-profit organizations subject to
“full coverage’ under the Cost Accounting
Standards (CAS) as deflned at 48 CIFR
9903.201, the interest allowability provisions
of subparagraph a do not apply., Insbtead,
those organizations' sponsored agreements
are subject to CAS 414 (48 CI'R 9903.414), cost
of money as an element of the cost of facili-
ties capital, and CAS 417 (48 CFR 9H03.417),
cost of money as an slement of the cost of
capital assets under congtiruobion,

¢. The following definitions are to he used
for purposes of this paragraph:

11 Re-aaguired nssots moans ausvts held hy
the noun-proftt organization prior to Sep-
tembor 24, 1906 that have agaln come to he
held by the organization, whether through
wpurchase or refinnncing. It does not in-
clude assets noquired to replace older aysets,

2) Inttlal equity ocontribution means the
amount or value of contributions made by
non-profit organizations for the acqulsition
ol the asset or prior to ocsupnney of (acili-
ties, ,

() Assot costs means tho oapitellzable
vosty of an osset, including oconstruotion
coshs, asoquisition costs, and other suoh costs
capitadized (n acoordnlice with GAAP.

24, Labor relations costs, Costs inowrred {n
maintaining satisfactory rolations hobtwoesn
the orgonlzation and its employuss, inolud-
ing costs of labor management cominittees,
sinployse publications, and other related ac-
tivitios are allowable, .

25, Lobbying. o, Notwithstanding obther
provigions ol this appondix, costs associatod
with the following wotivities are unallow-
uble:

¢ PL230, App. B
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(1) Attempts to influence the outcomes of
any Federal, State, or local sleotion, ref-
erendwn, initiative, or similar prooedurs,
through in kind or cash conbtributions, en-
dorsements, publtoity, or similar activity;

(2) Istablishing, administering, oontrib-
uting to, or paying the expenses of a polit-
ical party, campedgn, political action com-
mittea, or other organization established for
the parpose of influencing the outcomss of
alpotions:

T3 Any addempt oo infTaence: The introduc-
plon of Foderwd op Stabe lsgislution; or the
susotment or modification of any pending
Trederal or State legislation through commu-
niontion with pny member or employee of
the Congress or State legislature (Including
offorts to influence State or loonl officials to
engnge In similar lobbying activity), or with
any Govermment official or employes in con-
nection with a declsion to sign or vebto en-
rolled legislation;

(4) Any attempt to influence: The introduc-
tion of Fsderal or State legislabion; or the
enaotment or modification of any pending
Federal or Btate legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonatration,
maroh, rally, fundraising drive, lobbying
oampaign or letter writing or telephone cam-
paign; or

(6) Legislative liaison activities, inoluding
attendance at legislative sessions or com-
mibttee hearings, gathering information re-
garding legislation; and analyzing the effect
of legislntion, when suoh aotivities are opr-
ried on In support of or in knowing prepara-
tion for an effort to engags In wnnllowable
lobhying.

b, The following activities are oexuepted
from the coverage of subparagraph 2568 of
this appendix:

(1) Providing a techuical und factual pros-
entation of (nformation on a topic dirsctly
related to the performence of a grant, con-
trnob or other agresment bhrough hearing
testimony, statements or letbers to the Con-
wress or n State legislature, or subdivision,
membor, or cognizant stall memher thereof,
in response to a documented request (includ-
ing a Congrossional Rovcord notice reguosting
tostimony or statements for the record ab a
rogularly scheduled hearing) made by the re-
cipient moember, Jugislutive body or subdivi-
ston, or a cognizant stall member thoreof;
provided such information is readily obtain-
able and oan be readily put in deliverable
form; and further provided that costs under
this seotlon f{or travel, lodging or meals are
unnllowable unless inourred to offer besti-
mony st a regularly schoduled Congressional
hearing parsuant to o written requoest for
such prosontation made by the Chalrman or
Ranking Minority Member of the Committee
or Subeommiblee conduoting such honring,
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(2) Any lobbying made unallowable by sub-
paragraph 26,0.(3) of this appendix to infin-
ance Sbate legislation in ovder to directly ve-
duce the cost, or to.avold material impafr-
ment of the organization’s anthority to per-
form bthe grant, contraot, or other agree-
ment.

(3) Any activity speoiflcally guthorized by
gtatute to be nndertaken with funds f{rom
the grant, contract, or other agresment.

@, (1) When an organizadion seeks reim-
hursement for indirect costs, total lobbying
costs shall he separabely identified in the in-
direct cosbt rate proposal, and therealter
trented as other unallowable activity oosts
in accordance with the pracedures of sub-
paragraph B.3 of Appendix A to bhis part,

(2) Organizations shall submit, as part of
the annual indivect cost rate proposal, & cer-
tiffcation that the veguirements and stand-
avds of this paragraph have been complied
with,

(3) Organizations shall maintain adequate
racords to demonstrate that the determina-
tion of costs as being allowable or unallow-
able pursuant to paragraph 26 complies with
the requirements of this Appendix,

(4) Time logs, calendars, or stmilar records
shall not be required to le creatéd for pur-
poses of complying with this paragraph dur-
ing any particular calendar month when: the
employee engages in lobbying (as defined In
subparagraphs 25.a. and b, of this appendix)
25 peraent or less ol the employee's com-
pensated hours of smployment during that
calendar month, and within the preceding
five-year period, the orvganization has, not
materially misstated allowable or unallow-
able costs of any nature, including legisla-
tive lobbying costs. When the conditions de-
seribed in this subpavagraph are met, organi-
zations are not required to establish records
to support the allowabiliby of claimed costs

in addition to records already required or -

malintained. Also. when the oconditions de-
goribed in this subparagraph are met, the ab-
gence of time logs, culendars, ot similar
records will not serve as o basis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar month, '

(5) Agencies shall establish procedures for
resolving in ndvanos, in consultation with
OMB, any signifloant questions or disagree-
ments concerning the interpretation or ap-
pifontion of paragraph 25. Any such advance
regolution shall be binding in any subsequent
settlements, audits ov investigations with
vespeot bo that grant or conbroct for pur-
poses af interpretation of this Appendix: pro-
vided, however, that this shall not he con-
gtrued bo prevent a contractor or grantee
from conbtesting the lawfulness of suwch o de-
termination,

d. Bxecutive lobbying costs, Costs Incurred
in attempting to improperly intluence either
divectly or indirectly. an employes or nllicer

2 CFR Ch. 1l (1~1-09 Edilion)

of the Bxeoutiye Branch of the Federal Gov-
ernment to give consideration or o ach re-
garding a sponsored agreement or & regu-
lasory matter are unallowable, Improper in-
flupnoe means any influence that induces or
ronds to induce a Federnl employee oY offfcer
to give consideration or to act regarding o
rederally-sponsored agreement or vegulatory
matter on any hasig other than the merits of
the matter,

96. Losses on other sponsorad agreements
or aongracts. Any excess ol costs over in-
come on any award is unnllowabie as n cost
of any other award, This includes, but is nob
limited to, the organization's contributed
portion by reason of cost sharing agreements
or any under-recoveries through negotiation
of lump swms for, or oceilings on, inclireot
costs,

27, Maintenance and repair costs. Costs In-
ourred for necessary maintenance, repalr, or
upksep of buildings and equipment (includ-
ing Federal property unlass otherwise pro-
vided for) which neither add to the perma-
nent value of the property nor appreciably
prolong {ts intended Hfe, but keep it In an ef-
ficient operating oondition, are allowabls.
Costs tncurred for improvements which add
to the permanent value of the buildings and
sguipment or appreciably prolong their in-
tended life shall be treated as capital- ex-
penditures (see paragraph 16 of this appen-
afx).

28, Materials and supplies costs, a. Costs
incurred for materials, supplies, and fab-
rlonted parts necessary to oarry out a Fed-
eral award are allowable.

b, Purchased materials and supplles shall
he charged at their actunl prices, net of ap-
pleable oredits, Withdrawals from general
stores or stockrooms should- be charged ab
their actual net cost undey any recognized
method of prieing inventory withdrawals,
consistently applied. Incoming transpor-

- tanbion charges ave a proper part of maoterials

and supplies costs, .

¢c. Only materials and supplies actually
used lor the performance of a Iederal awnvd
may he charged as direct costs,

d. Where federally-donated or furnished
materials are used in performing the Federal
award, such materials will be used without
charge.

99, Meetings and oconferences. Costs of
meetings and conferences, the primary pur-
pose of whioh is the dissemination of tech-
nfosl information. are allowable. This In-
oludes costs of moals, transportation, rental
of fncilities, speakors' fees, and other items
inoldentn] to sach mestings ov conferences.
But see paragraphs 4., Entertainm ent costs,
and 38., Participant support costs of this ap-
pendix. .

30. Memberships, subscriptions, and profes-
sionnl activity costs. n. Costs of the non-
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profit organization's membership in husi-
ness, bteohnical, and professional organize-
tlons are allowable,

b. Costs of the non-profit organization’s
subseriptions to business, professional, and
technical perlodioals are allowable,

¢. Costs of membership in any olvic or
community organization are allowabie with
prior approval by Fadera) cognizant agency.

d. Costy ol membership in any country club
o sucind or dining slub o orguaizasion are
nunllowuable,

31, Orgealzncion costs, Expendiswres. such
as inoorporation fees, brokers’ fees, fses Lo
promoters, organizers or management oon-
sultants, abtorneys, ncoountanty, or invest-
ment counselors, whether or not employees
of the organization, in connection with es-
tablishment or reorganization of an organi-
zabion, are unallowable except with prior ap-
proval of the awarding agenocy,

42, Page charges in professional journals.
Page oharges (or profeasional journal publi-
cations are allowable as n necessary part of
research ensbs, where:

a. The ressarch papers report work sup-
ported by the Federal Government; and

b. The charges ars lovied impartially on all
research papers published by the journal,
whether or not by fedsrally-sponsored ay-
thoxs,

33. Participant support costs. Participant
support oosts are direot costs for items such

.as stipends or subsistence allowances, travel

allowanoss, and registration f{ees paid to or
on behalf of participants or trainees (hut not
employees) in oonnection with mostings,
conforences, symposia, or training projects,
These cosls are allowable with the prior ap-
proval of the awarding agency.

31. Patont costs, a, 'The [ollowing costs ro-
Inting to patent and copyright mptters ave
allowable: cost of mreparing disclosures, re-
ports, and obher docwmonts required hy the
faderal award and of senrching the art to
the extent necesssry to maeke sueh disglo-
sures: oost of preparing doocuments and any
other patent costs in conneotion with the fil-
ing and progecution of a United States pat-
ent application whers title or royalty-froe 1i-
cense 1 roqulred by the Federnd Government
to be gonveyed to the Tederal Government;
and general counseling services relating to
patent and copyright matters, suoh ag advice
on patent and copyright laws, regulationy,
clauses, and employeo agreements (but see
paragraphy 37., Professional services costs,
and 44, Royalties and other costs for use of
putenty and copyvights, of this appendix).

. The following costs velated to pabent
and copyright mabter are unallowable:

(1) Cost of proparing disclosures, reports,
and other documents and of searching the
art to the oxtont nocossary to make disolo-
sures not required hy the award,

(2) Costs {n oconnsction with filing and
prosscuting any foreign patent appliontion,

Pi. 230, App. B
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or any United States patent application,
wheres the Tederal award does not require
conveying title or a royalty-free licenss to
the Federal Government (but see paragraph
46., Royalties and other costs for use of pat-
oents and copyrights, of this appendix),

36, Plant and homeland security costs.
Neocegsary and reasonable expenses incurred
for routine and homeland security to proteot
tacilities, personnel, and work products are
atlowavie, Seh costs include, bub . wie nok
Hmiust 1o, wages and anilorms of osesonns)
shgaget in security acvivibles: syuipmoent:
barriers; contractual security servicas: con-
sultants; etc. Capital expenditures for home-
land and plant seouriby purposes are subject
to paragraph 16.,, Equipment and other cap-
ita)] expenditures, of this appendix,

368, Pre-agreement oosts, Pre-award oosts
are those incurred prior to the effective datn
of the award directly pursuant to the nego-
tintion and in anticipation of the award
wiiere such costs are necessaly to comply
with the proposed delivery schedule or period
ol performance, Such costs are allowable
only to the extent that they would have heen
allowabie if incurred after the date of the
award and only with the written approval of
the awarding agenocy.

37. Professional services costs. a. Costs of
professional and consultant servicos ren-
dered by persons who are members of a par-
ticular profession or possesp a speoial skill,
and who are not officers or employess of the
non-profit organization, are allowable, sub-
ject to subparagraphs b and o when reason-
able in relntion to the services rendered and
when not contingent upon recovery of the
cosbs from the FPederal Governmont. In addi-
tion, legal and related services ave limited
under parngyraph 10 of this appendix,

b, In determining the allowability ol costs
in a particular cose, no singly fagtor or any
gpaoinl combination of fnctors Is necessarily
determinative, However, the [ollowing fac-
tors are relevant:

(1) The nature and scope of the service ron-
dered in relation to the service required,

(2) The necussity of conbracting for the
survies, considering the non-profit organiza-
tion’s capubility in the partioulnr area, :

(3) Tho past pattern of such costy, parkion-
larly in the years prior to Foderal awnnrds,

(1) The tmpact of Federal awards on the
non-profit organization's business (i.c., what
new problems havoe avisen),

(6y Whether bhe proportion of Federal work
to the non-profit organization's total busi-
noss {8 such as to {nfluonce the non-profit or-
ganization in @vor of {ncwrring the cost,
particularly where the services rendored are
not of a continuing nature and have Httle ro-
lationship to work uwader Fodoral grants and
conbracts.

(6) Whother the service can he performoed
more sconomically by direct employmoent
rather than sontraoting,
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(7%, The qualificationa of bthe fndtvidual or
conoorn rendering the servics and the cus-
tomary lees chavged, especinlly on non-Fed-
eral awards. .

(8 Adaquacy of the contractual agreement
for the service (e.g.. description of the serv-
foe, estimate of time reguired, rate of com-
pensation, and termination provisions).

¢. In addition to the factors in suhpara-
graph 37.)» of this nppendix, rataineyr fees to

_be allowable must be supported by avidence

of hona fide services available or rendered

38. Publication and printing costs. a, Publi-
cation costs inotude the costs of printing (n-
cluding the processes of.composition, plate-
maldng, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion, mailing, and general
handling. Publication costs also {include page
charges in professional publications.

b, If these costs are not identifiable with &
particular cost objective, they should be al-
loonted ns indirect costs to all henefiting ac-
tivities of the non-profit organization,

¢, Page oharges for professional journal
publications are allowable as & NBCBSSATY
part of research costs where!

(1) The research papers report work sup-
ported by the Federal Government: and

(2) The charges are levied fmpartially on
all research papers published by the journal,
whether or not by federally-sponsored au-
thors,

39. Rearrangement and alteration costs,
Costs incurred for ordinary or normal rear-
pangement and alteration of faoilities aye al-
lowable, Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency. .

40. Reconversion costs, Costs incurred in
the restoration or rehabilitation of the non-
profit organization's facilities to approxi-
mately the same condition existing imme-
dately prior to commencement of Fedaral
awards, less costs related to normal wear
and tear, are allowable,

41, Recruiting costs. a, Subject to stubpara-
graphs 41.b, ¢, and d of this appendix, and
provided that the slze of the stafl recrulted
and maintained is in keeping with worlkioad
requirements, costs of “Hielp wanted' adver-
sising, operating costs of an employment of-
fioe necessary bto secure and maintain an
adequabe stalf, costs of operating an aptituds
and educabional testing program, travel
costs of employees while engaged in reorufb-
ing personnel, travel costs of applicants lor
interviews fot prospeoctive employment, and
relocation costs incurred incident to reoruf b-
ment of new employees, ure allowalle to the
extent that such costs are incurred pursuant
to n well-managed recruitmoent program.
Where the onrganization uses employment
agencies, costs that are nohi in excess of
sbandard commereinl rates for such services
are allowable,

2 CER Ch. [l (1-1-09 Editlon)

bh. In publications, costs ot help wanted ad-
vartising thab includes color, includes adver-
tising matorial for other than recrufbment
purposes, or is excessive in size (taking inbo
consideration recruitment purposes for
which intended and normal organizational
practices in this vespeot), are mnallowable,

0. Costs of help wanted advertising, special
emoluments, (ringe hensflts, and salary al-
lowances incurred to abttrach professional
personnel from other organizations that do
not mest the test of reasonableness or do nob
nonform with the estabiished practices of bhe
organization, ave Gnallowable.

d. Where relgoation costs {nourred incident
to recruitment of a new employee have heen
allowed sither as an allocable direct or fndf-
rect cost, and the newly hired employee r'e-
signs for reasons within fiis control within
twelve months after being hired, the organi-
zation will ba required to refund or credib
such ralocation costs to the TFederal Govern-~
ment. '

42. Relooation costs. a. Relocation costs
are coste inoldent to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not legs than 12
monghs) of an existing employee ar upon re-
criltinent of & new employsee. Relocation
cosbs ave allowable, subject to the lmitation
desoribed In subparagraphs 42,0, @, and ¢ of
this appendix, provided that:

(1) "Phe move is for the benefit of the sm-
ployer,

(2) Relmbursement to the employee is in
accordance with an established written pol-
Loy aonsistently followed hy the employer.

{3) 'The reimbursement does not exceed the
employes's actual (or reasonably estimated)
expanses.

b. Allowable relocntion casts for ourrent
employess are 1{mited to the following:

(1) The costs of transportation of the em-
ployes, members of his immediate family
and his household, and personal elfacts to
the new location,

(2) The costs of finding a new home, sitch
as advance brips by employees and spouses to
locate living gaarters and temporay lodging
during the transition period, up to maximum
period of 30 days, including advance &rip
time. . .

(3) Closing costs, such as hrokerage. legal,
and appralsal fees, incident to the disposi-
tion of the employee’s former home. Thess
sosbs, together with those desoribed In sub-
paragraph 42.b.(4) of this appendix, are lim-
{ted to 8 percent of the sales prios of the em-
ployee's former home.

() The continuing costs of ownership of
the vacant former home nfter the setblemont
or lease date of the employee’s new perma-
nent home, steh ag maintenance of buildings
and grounds (exelusive of fixing up expenses),
wtilibies, taxes, and property {nsurancs,

(61 Othor necessary and reasonable ex-
penses normally incident to relocation, such
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as the costs of oancsling an unexpired lease,
Aisconnecting and reinstalling household ap-
pliances, and purchasing insurance against
loss of or damages to personal property. The
cost of cancsling an unexplraed lease is lim-
{ed to three times the monthly rental,

o, Allowable relocabion costs for new em-
ployess are Hmited to those described in sub-
paragraph 42.(1) and (2) of this appendix.
When relocation costs incurred incident to
hoe cocraibment of aew employess have been
allowed wicher as o divese or Indivesr cosc
and che aployee resigng for reagons wichin
his control within 12 months after hirve, the
orgunization shall refund or credit the Ted-
era]l Government for its shore of the cost,
However, the costs of travel to an oversens
lovation shall be considered travel costs in
accordence with paragraph 60 and not relooa~
bion sosts for the purpose of this paragraph
il dependents ave not permitbed at the looa-
tion for any vesson and the costs do not in-
olude costs of transporting household goods,

4. The [ollowing costs related to relocation

are unallowable:

(1) Foes and other costs assoombed with ac~
gulring & new home,

{2) A loss on the sale of a former homs,

(3) Conbinuing mortgags prinoipal and {n-
torest payments on a home being sold,

(4) Income taxes paid by an employee re-
lated to reimbursed relooation ocosts,

43. Renbal costs of buildings and equip-
ment. a, Subjeot to the lHimitations described
in subparagraphs 43,5, through d, of this ap-
pendix, rental costs are allowable to the ex-
tent that the ratos are reagonable in light of
such factors as: Rental costs of comparable
proporty, (U any; marlket conditions {n the
ares; alternablves available; and, the type,
life expsotnnoy, condition, and vanlue of the
property lonsed. Rental arrangemeonts showld
be reviewed periodically to determine if ofr-
cumstancus hnve ohangsd and other o];lious
are avallable,

b. Rental costs under “asle and lense baok'
arrangoments are allowahle only up to the
amount that would he allowed had the non-
profit organization continued to own the
propoerty. This wnmount would fnolude sx-
penses such ny deproclation or use allowanuve,
maintenanco, taxes, and insurance.

o, Rental ocosts under “lsgs-than-arms-
length' leasss are nllowable only up to the
amount {ng explained in subparvagraph 43.b,
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization. Por this purpose, a less-than-
arms-length Jeass is one under which one
party to the lonse agroomont ls able to con-
trol or substantially {nfluence the actions of
the othor. Such loasos {nclude, but are not
limited to those between divisions of a non-
profit organivation; non-profit organizations
under sommon contrel through coramon ofli-
cory, direotors, or members; and a non-profit
organization and o dlrector, trustee, officer,

X Pt, 230, App. B
or key eimployee of the non-profit organiza-
tion or his immediate family, either divectly
or through corporations, trusts, or similar
arrangements in whioch they hold a ocontrol-
ling intsrest, I'or example, & non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leasing it baok to the non-profit organi-
zabion,

d. Rental costs under leases which are re-
rgaired to e sreated as capital [sases under
GAAP wre ullowable only wp Lo the amount
tas uvapiadned 1n subparagrapn b shut wonld
be ullowed had the non-profit organization
purchased the property on the date the lease
agreement was exescuted. The provisions of
Finanoinl Accounting Standerds Board
Statement 13, Accounting for Leages, shall
be used to determine whether a lease is a
oapitnl lanse. Interest costs relnted to cap-
ital leanes are allowable to the extent they
mest the oriteria in parvagraph 23 of this ap-
pendix, Unanlloweble costs include amounts
paid for profit, management fees, and taxes
that would not have been incurred had the
non-profit organization purchased the facil-
1y,

44, Royalties and other costs for use of pat-
ents and copyrights. a. Royalties on a patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent, or
vights thereto, necessary for the proper per-
formanocs of the award are allowable unless:

(1) The Federal Government has o loonte
or the right to fres use of the patent or copy-
right.

(2) The pntent or oopyrlght has been adju-
dicated to be invalid, or has been udmhxist;xvn~
tively detormined to be invalid.

(3) ‘Uhe patent or copyright is considered to
be unenforcenbls.

(4) The patent or copyright i3 explred.

b. 8pacin] care should be exercised in do-
werntining roasonabloness whore the roywl-
bios may bave arvived ab as a yesult of less-
than-arm's-longth bargaining, ¢.¢.;

(1} Royalties poadd bo persons, inoluding
corporabions, offilinted with the non-protit
organization,

(2) Royalfiey paid bo uneffilinbod partivs,
insluding corporations, under. an sgroevmoent
entered into in contemplation that a Federal
awnrd would be mada,

(3) Royalties pald under an agreemont en-
tered into nftor an award s made to a non-
profit organization,

o, In any case involving a patont oy copy-
right formerly ownued by the non-profil crga-
nization, the amount of royalty allowed
ghould not exooed the vost which would have
been allowad had the non-profit organization
retained title therebo,

46. Selling and marketing, Cotts of solling
and marketing any products or servives of
the non-profit organization are unallowable
(unless allowed under paragraph 1, of this ap-
pondix as allowable public relations cost.
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However, thess costs are ailowable as direct
costs, with prior approval by swarding ngen-
cies, when they are necessary for the per-
formance af Federal programs,

16, Specialized service tacilitiss. «, The
costs of gervices provided by highly complex
or specialized lacilities operated hy the non-
profit organization, such as computers, wind
tunnels, and reactors are allowable, provided
the charges lor the services meet the condi-
tions of either paragraph 46 b, or o, of this
appendix and. in.addition, take into account
any ltems of income or Federal linancing
that qualify as applicnble credits under suh-
paragraph A5, of Appendix A to this part.

b. The oosts of such serviges, when mate«
pal, must be oharged directly to applicable

awards hased on aotual usage of the gervices

on the basis of o scheduls of rates or estab-
lished methodology that does not diserimi-
nate against federaily-supported notivities of
the non-profit ovganization, including usage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate oosts of the services, The costs of
each service shall consist normally of bosh
its direct costs and 1ts allocable shave of all
indivect costs., Rates shall be adjusted at
least bienninlly, and shall take Into consid-
aration overunder applied oosts of the pre-
vious period(s).

¢. Where the costs incurred for a service
are not material, they may be alloonted as
{ndireot costs,

d. Under some _extraordinary efr-
ocumstanoces, where it is in tha best interest
of the FPederal Government and the institu-
tion to establish alternative costing arrange-
ments, sich arrangements may he worksd
oub with the cognizant Federal agency.

47, Taxes, o, In general, taxes which the or-
ganization Is requirved to pay and wiilch ave
paid or acciued in accordance with GAAP,

- and payments made to local governments in

len of taxes which are commensurate with
the local government services regelved are
allowable, excepb for tnxes [rom which ex-
emptions are available to the organization
directly or which ave availabte to the organi-
zation based on an exemption alforded the
Paderal Government and in the latter onse
when the awarding agency malkes available
the necessary sxemption certifioates. special
assessments on land which represent oapital
lmprovements, and Federal incoms taxes.

b, Any refund of taxes, and any payment to
the organizablon of interest theveon, which
were allowed ng award costs, will be cradited
aither as a cost reduction ar vash refund, as
appropriate, to the Federal Govermment.

18, Termination costs applioable to spon-
sorad agreemesnts, Terminabion of awards
genorally gives rise bto the Incurrence of
costs, or the need for spacial treatment of
costs. which would not have avisen hod bthe
mederal award hot been tarminated. Cost
principles covering thess items ave sabt forth

2 CFR Ch. Il (1-1-09 Ediltion)

below. They are to he used In conjunction
with the other provisions of this appendix in
termination situations.

a. The cost of items reasonably usable on
the non-profit organization's other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such ftems ab cost without sus-
taining a loss, In deciding whether sueh
ftems are repsonably usable on obther work of
the non-profit organization, the awarding
agency shonld consider the non-profit ovga-
nization's plans and orders lov curpent and
seheduled activity., Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded as evidence
thab such 1tems are reasanably usahle on the
non-profit organization's other work., Any
acceptance of common {tems as allocnble to
the terminated portion of the Federnl award
shall be limited to the extent that the quan-
tities of such items on hand, in transit, and
on order are in excess of the reasonahle
quantitative requirements of other work,

b, If in o partioular case, despite all rea-
sonable efforts by the non-profit organiza-
tion, certain costs cannot he discontinued
immedintely after the effective date of ter-
mination, such costs are generally allowabls
within the limitations set forth fn this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganfzation to discontinue suoh oosts shall be
nnallowable,

o. Loss of usefnl value of speoial tooling,
machinery, and is generally allowable if:

(1) Such speoial tooling, speoial mechinery,
or equipment I8 not reasonably capable of
use in e other work of the non-profit orga-
nizabion,

(2) The interast of the Federal Government
is protected by transfer of Gitle or by other
menns deemed approprinte by the awarding
agenoy, and

(3) The loss of useful value for any ona Ger-
minated Federal sward ls limited to thab
portion of the acquisibion cost which beavs
the same ratio to the total acquisition cosb
as the terminated portion of the Tederal
award heats to the entire terminated Federal
award and other Federal -awards for whioh
the speocia} tooling, special machinevy, or
squipment was acquired,

d. Rental costs under unexpired lsases are
generally allowable where olearly shown to
hiave been rensonahly necessary for the per-
formance of the terminated Pederal award
less the residual value of such leases, if:

(1) The amount of such rental olaimed doos
not exceud the reasonable use vatue ol the
property leased lop the period of the Fedaral
award and suoh further period as may be rea-
sonable, and

(2) The non-profit organization makes all
rensonable effovts to terminate, assign, set-
tle, or otherwise reduce the cost af such
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lease. There also may be Included the cost of
alterations of such leased property, provided
stioch alterations were necessary for the per-
formance of the Federal award, and of rea-
sonable restoration required by the provi-
sions of the lense,

e, Settlement expenses including the fol-
lowing are gensrally allowabhle: .

(1) Accounting, legal, olevionl, and similar

coyts reasonably necessary for:
Cotus The preprration and presentickion Lo
o awarding agency ol senilement olaimg
and supporting data with roegpect Lo the oo
minated portion of the Federal award, unless
the termination is for default (see §216,61 of
2 CFR port 216 (OMB Ciroular A-110)); and

(b 'The termination and settlement of sub-
awards,

(2) Reasonable costs for the storage, trans-
portation, protection, and disposition of
poperty provided by the Federal Govern-
ment or acquired or produced lor the Federnl
awnrd, except wheh grantees or contractors
are reimbursed for disposals at a predeter-
mined amount in acoordance with §215,32
through 216,37 of 2 CPR part 216 (OMB Cir-
cular A-1101,

(3) Indirect costs related to salaries and
wages inourred as setbtlement expenses Iin
subparagraphs 48,e,(1) and (2) of this appen-
dix, Normally, suwech indircot costs shall be
timited to fringe benefits, vooupancy ocost,
and immediate supervision.

{, Claims under sub awdrds, including the
allooable portion of claims whioh are com-
mon to the Federal award, and to other work
of the non-profit organization are generally
allowable,

An appropriate share of the non-profit or-
ganization's indirect expense may be allo-
cated to the aount of settlemsnts with sub-
contractors andior subgrantees, provided
that the amount allocated is obtherwise con-
sistent with the baslie gaidelines conbained
in Appondix A, The indireot exponse so allo-
onlod shall exclude the sume and similar
costs elaimed directly or Indireobly as sobtla-
monb sxpensus,

49, Training costs, w, Costs of preparation
and maintenance of a program of inskiruction
including but not lmitsd to on-the-job,
elasgroom, and apprenticeship training, de-
stgned Lo increase the vooational effective-
ness of employoees, including training mate-
vinlg, textbooks, salarfes or wages ol brainees
taxeluding  overtime compensation which
might arise therolvom), and (1) snlories of the
direotor of tiaining and atafl wheu the train-
ing program s conducted by &he organiza-
tlony ov (i) tuition and fesy whoen the brain-
ing i5 in an instibution not operated by bthe
organization, ars allowable,

h., Costs of part-thine eduontion, at an un-
dorgraduate or post-graduate college lovel,
inctuding that provided st the ovgenization's
own [aeilitios, are nllowabie only when tho
nourse or dogroe pursaed s relative to the
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field in whioh bthe employes 15 now working
or may reasonably he expected to work, and
are limited to:

(1) Training materials,

(2) Texthooks.

(3) I'ees charges hy the eduoational inafita-~
tion,

(41 Tuition charged by the educational [n-
stitution or, in lHeun of tuition, {nstructors’
salaries and the related share of indirect
costs of Lhe edneakionud institution t the
pxten, chnd rhe sam fhersol 8 not in exoess
ol che tuition which would have heen paid to
the participating educabional institution,

(5) Salaries and related cogts of instructors
who are employess of the organization,

(8) Straight-time compensation of each
employee for time spent attending classes
during working hours not in excess of 166
hours per year and only to the extenb that
siroumstanoss do not permit the operation of
clongss or attendance at classes after regular
working hours; otherwise, such compensa-
tion is unallowable,

¢. Costs of tuition, fees, training materials,
and textbooks (but not subsistence, salary,
or astly other smoluments) in conneotion
with full-time education, including that pro-
vidsd ab the organization's own faoilities, at
r post-graduate (but not undergraduate) col-
lege level, are allowsble only when the
course or depree pursued is related to the
field in whioh the employee is now working
or may reasonably he expected to work, and
only where the ocosts receive the prior ap-
provel of the awarding agenoy, Such costs
are limited to the oosty attiibutable to a
total period not to exosed one school yenr for
each employee 80 trained, In wnusual cayes
the period may be extended.

d, Costs of astendancs of up to 16 weeks per
smployee por yoear at specinlized programs
speaificnlly designed to enhanoe the offec-
Gtiveness ol excoutives or managors or to pro-
pare employoss for such posttions nre allow-
able, Such costs inolude enrollment foes,
trnining materials, textbooks and related
chargos, omployees’ salaxies, subsistence,
wnd travel, Costs allowable under this para-
gropl do notb include thoss lor courses that
wre part of a dogros-orfented currfoulum,
which are allowable only to bhe extent sot
forth lu auhparagraphs b and c.

e, Maintenance expense, and normal dopre-
cintion or [aly rentnl, on [acilities owned or
leased by the organization for training pur-
posos are allowable to tho oxtont set forth in
paragraphs 11, 27, and 60 of this appondix.

I, Consribusions or donations to sdu-
cabional or wraining insfitutions, ineluding
the donation of fnoilities or other propertivs,
wnd geholarships or followships, are unnllow-
able.

g. Trafning and sdueation costs in oxcvss
of those othervise allownble nnder subpara-
graphs 40.b and ¢ of this nppendix may he nl-
Jjowed with prior approval of the awarding
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agency, To be consldered for approval, the’

organization must demonstrate thabt suoh
aosty are consistently inocurved purseant to
an established training and education pro-
gram, and that the course or degrae pursued
is relative to the fleld fn which the employee
ig now worling or may reasonnhly be ex-
peotad bo work, o

50, Transportabtion costs, Transportation
costs inolude freight, express, cartage, and
postage charges relating either to goods. pur-
chased. in process, or delivered. These costs
are allowable. When such costs can readily
e identified with the items involved. "they
may be direotly charged as transportation
costs or added to the cost of such items (see
prragraph 28 of this appendix). Where {denti-
floation with the materials received cannot
readily be made, transportatlon costs may he
charged to the appropriate indirect cost ac-
counts if the organization f(ollows a oon-
sistent, equlitable procedure in this respeat.

61, Travel coats,

a, General. Travel costs are the expenses
for transportation, lodging, subsistence, and
related items incurred hy employees who are
in travel status on offfeial business of the
non-profit organization, Such ocosts may be
oharged on an actual cosb basis, 6n a per
diem or mileage basis in leu of actual costs
{ncurred, or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the Lrip,
and results in charges consistent with those
pormally allowed in like cireumstances in
the non-profit organization's non-federally-
sponsored activities. ’

1. Lodging and subsistence. Costs inourred
by smployees and offiosrs for travel, includ-
{ng costs of lodging, other subsistence, and
{ncidental expenses, shall be considered rea-
sonable and allowable only to the extent
such costs do.not exceed charges normally
allowed by the non-profit organization in its
regnlar operations as the yesult of the non-
profit organization's written travel poliey,
In the absence of an acceptable, written non-
profit orgaunization poliey vegarding travel
aosls, the rntes and amounts established
under subohapter I of Chapter 57, Title 6,
United States Code (“Travel and Subsistence
Dxpenses; Miloage Allowances™), or hy the
Administrator of General Services, or by the
President (or his or her designee) pursuant
to any provisions of such subohapter shall
apply to travel under Faderal awards (18 CFR
31.206-46(a)).

o, Commereial air travel. (1) Alrfare costs
i1 sxoess of the customary standard commer-
ainl nirfare (coach or equivalent), Federal
Ctovernment controot alrfare (whore author-
{zed and available), or the lowest commercial
discount airfare are unailowable except when
stoh accomimodations would: require ciroui-
hous roubing: require travel during unreason-
able hours; excessively prolong travel: result
in additional costs that would offset the

2 CFR Ch. Il (1-1-09 Edition)

transportation savings: or offer accommoda-
tions 1Nob reasonably adequate for the trav-
eler's medical needs, The non-profit organi-
znbion musb justify and dooument these coli-
ditions on a case-hy-onse basis in ovrder for
the use of frst-class afrfare to be allowable
in guch cnses,

(2) Unless a pabtern of avoldance is de-
teated, bthe Federal Government will gen-
erally not question a non-profit organiza-
tion's determinations that oustomary stand-
ard airfare or other discount airinre is un-
available tor specific vrips if the non-protit
ovganization can demounstrate sither of the
following: that such airfare was not avail-
able in the specific case; or ghat 16 is bhe
non-profit orgnnization's overall practioe to
malee routine use of such airfare.

d. Air travel by other than commercial
sarrier, Costs of travel by non-profit organi-
zation-owned, -leased. or -chartersd adroraft
Inolude the aost of lease, charter, operation
(including personnel costs), maintenance, de-
preoiation, insurance, and other related
costs. The portion of such costs that exceads
the cost of allowable commerocial afr travel,
as provided for {n subparagraph] c., is unal-
lowable,

o. Foreign travel, Direct charges for for-
oign travel costs ars allowable only when the
travel has received prior approval of the
awarding agency. Bach separate foreign trip
must receive such approval. FFor purposes of
this provision, ‘'foreign travel' includes any
travel outside Canads, Mexico, the United
States, and. any United States territories and
possesstions. However, the term “forelgn
travel” for a non-profit organizabion located
in a foveign country means travel outside
that counbry.

52. Trustees. Travel and subsistence oosts
of trustees (or dirvectors) are allowable, The
costs are subjeot to restrictions regarding
jodging, subsistence and air travel costs pro-
vided in paeagraph 81 of this appendix.

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NoT SUBJECT TO
THIS PART

1. Advence Technology Institute (ATT),
Charleston, South Carolina

2. Aerospnce Corporation, Tl Begundo, Cali-
rornia ’

4. Amerioan Instithtes of Research (AIR),

" Washingson DC

4. Argonne National Laboratory, Clhicago, Il-
iinois

5. Atomic Casuaity Commission, Wash-
ington, DT

6. Battelle Memorial Institute,
Headguartered In Columbus, ohio

7. Brookhaven National Laboratory, Upton,
New York

8. Charles Starlk Draper Liaboratory, [ncor-
poratsd, Camhridge, Massaohusebts
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OMB Clrculcrs and Guidance
A

9, CNA Corporation (CNAQC), Alexandria, Vir-
ginia

10. Environmental Institute. of Michigan,
Ann Arbor, Mlchigan

11, Georgia Institute of Technology/Georgia
Tach Applied Research Corporation/Geor-
gia Tech Regearch Institute, Atlanta,
Gaorgis

12, Hanford Environmental Henlth Founda-
tion, Richlund, Washington

(U7 Sosenred iageisgte, Chicago, (linois

id, Lusrienwe of Gus Tocnnoloygy. Chiongo, (1-
H1ois '

16, Institute for Defenge Annlysis, Alexzan-
dria, Vivglaia

16, LMI, McoLean, Virginia

17. Mitre Corporation, Bedford, Massachu-
setta

18, Mitrebek Systems, Inc., Palls Church,
Virginia

19, National Radiologioal Astronomy Observ-
atory, Green Bank, West Virginia

0. Nabional Renewable Bnergy Lahoratory,
Golden, Colorado

%1. Dak Ridge Associated Universitiss, Oak
Ridie, Tennesses

Pt 230, App. C

22. Rand Corporation, Santa Monica, Cali-
fornia

23, Research Triangle Institute, Research
Triangle Park, North Oarolina

24, Riverside Research Institute, New York,
New York

26, South Carolina Research Authority
(SCRA), Charleston, South Uarolina

26, Sounthern Research Insgbitute, Bi-
mingham, Alahoma

47, Spushwest Researol Institure, San Anto-
o, Tans o

g, SRI Internationnd, Menlo Park, California

28, Syracuse Research Corporation, BSyra-
ouse, New York

80, Universities Research Assoolation, Incor-
porated (Nabtional Acoeleration Lab), Ar-
gonne, Ilinois ) ’

31, Urban Institate, Washington DC

3%, Non-profit insurance companies, such as
Blue Cross and Blue Shield Organizabions

43, Other non-profit organizations as nsgo-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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Circular No. A-133
Revised to show changes published in the
Federal Register June 27, 2003 and June 26, 2007

Audits of States, Local Governinents, and Non-Protit Organizations

Accompanying Federal Register. Materials: v
—— Audlits of States, Local Governments, and Non-Profit Organizations June 30, 1997
- — Revislon published june 27, 2003
This revision: (1) increased the dollar threshold for the audit requirement; and (2) macle
changes regarding determination of cognizant and oversight agencies for audit.
- - Revision published June 26, 2007
This i'evislon: (1) replaced the term “reportable conditions" with “significant deficiencies”
to conform with current auditing standards; and (2) updated report submission
requirements, Definition of “significant deficlencies” and “material weaknesses” are as
defined in generally accepted auditing standards [ssued by the American Institute of
Certified Public Accountants (AICPA) and Government Auditing Standards issued by the

Government Accountability Office.

[Note: The june 27, 2003 revisions: (1) increased the dollar threshold for the audit requirement, and (2)
made chariges regarding determination of cognizant and oversight agencles for audit, The June 26, 2007 -
revisions malke changes to (1) to replace the terms “raportable conditions” with “significant deficiencies” to
conform with changes in auditing standards; and (2) reporting submission requirements.’ ’

in several places, the Circular includes guidelines for the reporting of “significant deficlencies” and

"material weaknesses.” These terms are to be used as defined In generally accepted auditing standards
issued by the American Institute of Certified Public Accountants (AICPA), and Government Auditing
Standards issued by the Government Accountabllity Office.]
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. Circulaxr No, A-133
Revised to show changes published in the Faderal Registers
of June 27, 2003 and June 26, 2007
audits of Statee, Local Governments, and Non-Profit Organizations

T0 THE HEADS OF EXECUTIVE DEPARTMENTS AND ‘ESTABLISHMENTS
SUBJECT : Audits of States, Local Governments, and Non-Profit Organizations

1. Purpose. ThisjCircular is issued pursuant to the Single Audity Act of
1984, P.L. 96-502, and the Single Audit Act Amendments of 1996, P.L, 104-156,
Tt sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2. Authority, Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seg. of title 31, United States Code, and Executive
Orders 8243 and 11541, :

P Frecotsgion and Superseseion, This lronlar resclods Circular a- ,
audits of Scate and Local Governments," iLssued April 12, 1985, and supersedes
the prior Circular A-133, '"Audits of Institutions of Higher Education and
Oother Non-Profit Institutions," issued April 22, 1996, For effective dates,

see paragraph 10.

4. Policy., Except as provided herein, the standards set forth in this
Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subseguent statute shall
govern, .

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient). '

This Circular does not apply to non-U.S. based entities expending
Federal awards received either divectly as a recipient or indirectly as a
subrecipient.

5. Definitions. The definitions of key terms used in this Circular are
contained in § ,105 in the Attachment Lo thiz Circular.
6. Required Action. The specifiz requirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular., Federal agencies

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statuté or are approved by the Office of Management and Budget (OMB) .

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient
implementation.

8. Information Contact. FPFurther information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Réporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993,




9. Review Date. This Circular will have a policy review three years from
the date of issuance, : ‘

10. Effective Dates. The standards set forth in § .400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to audits of fiscal years beginning after June
30, 1996, except as otherwise specified in §  .400(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the! Federal Register, so that they will apply, to audits of fiscal years
beginning-after June 30, 1996, with the exception that §__ .305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years
beginning on or before June 30, 1996,

The revisions published in the Federal Register June 27, 2003, are
effective for filscal vears ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003, :

Augustine T. Smythe
Acting Director

The revisions published in the Federal Registér June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
Director
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PART ___ --AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANTIZATIONS
Subpart A--General
Sac,
__.100 Purpose.
__.105 Definitions.

Subpart B--Audits

__.,200 Audit requirements. .

__.205 Basis for determining\Federal awards expended.
_..210 Subrecipient and vendor determinations.

__.215 Relation to other audit requirements,

_.220 Frequency of audits. ' '

___.225 Sanctions.

__..230 Audit costs.

_.235 . Program-specific audits.

.310

::.315 " pudit findings follow-up.

__.320 Report submission,

Subpart D--Federal Agencies and Pass-Through Entities
_..400 Responsibilities.

__.405 Management decision,

Subpart E--aAuditors
__.500 Scope of audit,

__..505 Audit reporting.

__.510 Audit findings.

__..51% Audit working papers.

__.520 Major program determination,

__.525 Criteria for Federal program risk.

.. ..530 Criteria for a low-risk auditee.

Appendix A to Part __ - Data Collection Form (Forxm SF-SAC).

Appendix B to Part

Lo
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Subpart A~-General
§ .100 ,Purpose.

This part sets forth standardsvfor obtaining consistency and uniformity

among Federal agencies for the audit of non-Federal entities expending Federal
awards . .

5 .105 pefinitions.

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this,Part. ' N

Auditor means an auditor, that is a public accountant or a Federal,
State or local govermment audit organization, which meets the general
standards specified in generally accepted government auditing-standards

(GAGAS)., The term auditor does not include internal auditors of non-profit
organizations.

Audit findina means deficiencies which the auditor is required by
§ ,510(a) to report in the schedule of findings and guestioned costs.

CFDA number meang the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance {CFDA) .

Cluster of programs means a grouping of closely related programs that
share common compliance requirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster ' a’
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §__ _,400(d) (1) and §____.400(d)(2), respectively. . A cluster of programs
shall be considered as one program for determining major programs, as ‘
described in §__ .520, and, with the exception of R&D as described in
§__ .200(¢), whether a program-specific audit may be elected,

) Cognizant agency for audit means the Federal agency designated to carry
out the responsibilities described in § .400(a) .

Compliance supplement refers to the Circular A-133 Compliance
Supplement, included as Appendix B to circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, superintendent of Documents, Washington, DC
20402~9325, :

Corrective action means action taken by the auditee that:
(1) Corrects identified deficiencles;
(2) Produces recommended improvements; Or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federdl agency has'the game meaning as the term agency in Section 551 (1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does




not include procurement contracts, under grants or contracts, used to buy
goods or services from.vendors, Any audits of such vendors shall be covered
by the terms and conditions of the contract., Contracts to operate Federal
Government owned, contracter operated facilities (GOCOs) are excluded from the
requirements of this part, :

Federal awarding adency means the Federal agency that provides an award
directly to the recipient.

Federal financial assistance means @issistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, ‘direct appropriations, and other
assistance; but does not include amounts received as reimbursement for
services rendered to individuals ag described in §__ .205(h) and §__ .205(4).

Federal program means:

(" 1l Faderal awards oo a non-Faderazl anciny ascigned & single

ranse s Ao i
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(2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program. )

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(1) Research and development (R&D);

Vs

(1i) Student financial aid (SFA); and

(iii) "other clusters," as described in the definition of cluster
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations.

Internal control pertaining to the compliance reguirements for Federal
programs (Internal control over Federal programs) means a process--effected by

o son,
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an entity's management and other personnel—~designed to provide reasonable
assurance regarding the achievement of the following objectives for Federal

programs:
(1) Pransactions are properly recorded and accounted for to:

(i) Permit the preparation of reliable financial statements and
Federal reports; )

(ii) Malntain accountability over assets; and

(iii) Demonstrate compliaﬁce with laws, regulatiomns, and other
compliance requirements; '

(2) Transactions are executed in compliance with:

(1) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(ii) Any other laws and regqulations that are identified in the
compliance supplement; and ' -

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

lLoan means a Federal loan or loan guarantee received or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of govermnments, and any other instrumentality of local government.

Maior program neans a Federal program determined by the auditor to be a
major program in accordance with § _E20 or a program identified as a najor
program by a Federal agency or pass-through entity in accordance with

§_ ___.215(c).

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit
organization. :

Non-profit ordganization means:

(1) any corporation, trust, association, cooperative, oxr other
organization that:

(1) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) Is not organized primarily for profit; and

(i1i) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit ingtitutions
of higher education and hospitals.

sen
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‘ OMB means the Executive Office of the President, Office of Management
and Budget,

Oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit., When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight

responsibilities, The duties of the oversight agency for audit are described
in § LA400(b) . . ‘

W . BN
Effective ngy 28, 2003, the following is added to this def§nitian:
A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for “audit shall
notify thée auditee, and, if known, the auditor of the reassignment. "
Pass—through entityv means a non-Federal entity that provides a Federal

AT rCLLLEnt O szl D s Teede o nsoaaie,

Croarat-specitic audit means an adcin of vne Federal program as provided

far in § .200(e¢) and § . 235,

Questioned cost means a cost that is questioned by the auditor because
of an audit finding:

(1) Which resulted frow a vioclation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or

(3) Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the clrcumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
progranm.

Research and development (R&D) means all research activities, both basic
ard applied, and all development astivit.es that are performed by & non-
Fedéral entity. Research is defined as & systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities invelving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in rhe instruction function, Developument is the systematic use ot knowledge
and understanding gained from research directed toward the production of '
aseful materials, devices, systens, or methods, including design and
development of prototypes and processes,

Single audit means an audit which includes. both the entity's financial
statements and the Federal awards as described in § 500,

State means any State of the United States, the District of Columbia,

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7
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Pacific Islands, any instrumentality thereof, aﬁy multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as
defined in this section,

Student Financial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher FEducation Act
of 1965, as amended, (20 U.5.C, 1070 et seg.) which is acdministered by the
U.8. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for §pecified studies or

research, A A

Subrecipient means a non-Federal entity that ezpends Federal awards
received from a pass—through entity to carry out a Federal program, but does
not include an individual that is a peneficiary of such a program. A&
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient
and a vendor is provided in §_ _.210, !

Types of compliange regquirements refers to the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed: allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking; and,

reporting.

Vendor means a dealer, distributor, merchant, or other seller providing

goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use ot for the use of
peneficiaries of the Federal progran. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in s .210.

Subpart B--Audits

8 .200 Audit requirements.
(a) Audit required. Non-Federal entities that expend $300,000

($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for

. that year in accordance with the provisions of this part. Guidance on

determining Federal awards expended is provided in § . .205.

{b) Single audit. Mon-Federal entities that expend $300,000 (3$500,000
for Fiscal years ending aiter December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §__ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (c) of this section.

{c) Program-specific audit election. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program=
specific audit conducted in accordance with § .235, A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, OX the same Federal agency and the
same pass-—through entity, and that Federal agency, oXx pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Fecleral awards expended are less than $300, 000
($500,000 for fiscal years ending after December 31, 2003). Won-Federal
3
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entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in §_ _.215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GAO).

(e) Federally Funded Research and Development Centers (FFRDC).
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate enti@y for purposes of this part. §

WX R

§ . .208 Basis for determining Féderal awards expended,

(a) Determining Federal awards expended, The determination of when an
award is expended should be based on when the activity related to the award
occurs, Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulaticns, and the provisions of
contracts or grant acLerents, cuch as: @ApendlfuLP/Pxpcnqe trqncactlono'

~uure;~pLePt ; the use or loan prhcpecq under loan and. loan guarant@o
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance. is in force.

(b} Loan and loan guarantees (lcans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (c) and (d) of this section:

(1) value of new loans made or received during the fiscal year;
plus

(2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

(3) Any interest subsidy, cash, or administrative cost allowance
received.
fech Loan and loan guarantees (leoans) at institutions of higher
eduration. When leocans are made to students of an institution of higher

education but the jnstitution does nol make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous yeérs is not included as Federal
awarde expended because the lender acccunts for the prior balances.

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of
which were received and expended in prioxr-years, are not considered Federal
awards expended under this part when the laws, regulationa, and the provisions
of contracts or grant agreements pertaining to such loans lupose no contlnu:ng
compliance. requirements other than to repay the loans,

(e) Endowment funds. The cumulative balance of Federal awards for
endownment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted, ’

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part




of an award to carry out a Federal program shall be included in determining
Federal awards expended and subject to audit under this part.

(g} vValuing non-cash assistance. Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
assessed value provided by the Federal agency. '

(h) Medicare. Medicare payments to a non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Fedsral awards expendsd under this part, 5

(i) Medicaid. Medicaid payments to & subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a gtate requires the funds to
pe treated as Federal awards expended because reimbursement is on a cost-

reimbursement basis.

(3) Certain loans vrovided by the WMational Credit Union
Administzation., For purposes of this part, 1loans made from the Mational
Credit Union Share Insurance rund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal

awards expended.

§ ,210 Subrecipient and vendor determinations.
(a) General. An auditee may be a recipient, a subrecipient, and a

vendor. Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part., The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) - Federal award. Characteristics indicative of a Federal award
received by a subrecipient are when the organization:
, (1) Determines who is eligible to receive what Federal .financial

agsistance;

(2} Has its performance measured against whether the objectives
of the Federal program are met; ‘

A3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal

program compliance requirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass~-through entity.

(e) pavment for goods and services. Characteristics indicative of &
payment for goods and services received by a vendor are when the organization:
(1) provides the goods and services within normal business
operations; .
10
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(2) Provides similar goods or services to many different
purchasers; '

{3 Operates itn & competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and :

. ) (5) Is not subject to compliance requirements of the Federal
grogran. Y

(d) Use of juddgment in making determination. There may be unusual
circumstances or exceptions to the listed characteristics., In making the
deternination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the
agreement, It ig not expected that all of the characteristics will be present
and jadgment should be used in derermining whecher an entity is a subrecipient

(e For-profin subrecipient, Since thls part does not apply tov For-
profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subreciplent should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility. Methods to encure compliance for Federal awards made Lo for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

(L) Compliance responsibility for vendors., In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements,

§_.215 Relation to other audit requirements.

ta) audit under this part in lieuw of other audits, An audit made in
accourdance with this part shall be in lieu of any financial audit required
uncder individual Federal awards. To the extent this audit meets a Federal
agency's needs, i1t shall rely upon and use such audits. The provisions of
this part neither limit the autheority of Federal agencies, including their
Inspectors Genéral, or GAD to conduct or arrange for additional audits (e.qg.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors,

{(h) Faderal aqency to pay for additional audits. A Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additional audits.

11
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(c) Request for a program to be audited as a maioy program. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-bhased audit approach described in
§_ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program, A pass-through entity may use the provisions of
this paragraph for a subrecipient,

§ .220 Frequency of audits.

Zzcept for the provisions for biennial audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period.

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially, This requirement must still be in effect for the piennial period

under audit.

. (b) Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

§ ,225 Sanctions.

No audit costs may be charged to Federal awards when audits required by
this part have not been made ox have been made but not in~accordance‘with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily; '

(b) Withholding or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the federal award.

§ .230 Audit costs.

(a) Allowable costs. Unless prohibited by lavy, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable

_ OMB cost principles girculars, the Federal Acquisition Regulation (FAR) (48

CFR parts 30 and 31}, or other applicable cost principles or regulations.
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(b) Unallowable costs. A non-Federal entity shall 'not charge the
follovwing to a Federal award:

(1) The ceet of any audit uander the Single Audit Acl Amendments
of 1996 (31 U.S.C. 7501 et seq.) not conducted in accordance with this part.

(2) The cost of auditing a non-Federal entity which has Federal
avwards expended of less than $300,000 ($500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under § _ .200(d) from
having arm audlt conducted under this part However, thid does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with §  .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standarde or attestation standards, that are paid for and arranged by a pass-
rLruuun wnt ty ana address on‘v onp or mere of tne following types of

¥ Ll 1 Dol aenm 0 gttas Leswendy Al loweni Da
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S .235 Program~specific audits.
(a) Program~specific audit guide available, In many cases, a program-

gpecific audit gulide will be available to provide specific gquidance to the
auditor with respect to internal control, compliance requirements, suggested

audit procedures, and audit reporting réquirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program- speclflc audit
guide is available, the auditor shall follow GAGAS and the guide when
performing a program-specific audit. .

(b) Program-specific audit ouide not available, (1) When & program-
specific audit guide is not available, the auditee and auditor shall have
basically the same respon51bllities for the Federal program as they would have
tOL an audit of a major program in a SLngle audit,

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at & minimum, a schedule of expenditures of
Federsl awards for the program and notes that describe the significant

nf'UUh‘JHU policies used in prpdrlng the schedule, a summary schedule of
rricr oauadlt findings consistent wibl the reguirements of § .315(b), and 4
corrective dctxon plan consistent with the requirements of § .315(e) .
(3) The auditor shall:
(i) Perforw an dudit of the flnancial statement(s) for the

Fiederal prograwn in dccordance with GAGAD;

(ii) Obtain an understanding of internal control and
purform tests of internal control over the Federal program consistent with the
requirements of § .500(c) for a major proyram;

(iii) Perform procedures to determine whether the aunditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program
consistent with the requirements of §  .500(d) for a major program; and
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. (iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the
requirements of §___.500(e).

(4) The auditor's report(s) may be in the form of gither
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report {s) shall state that the audit
was comducted in accordance with this part and includg the following:

(i) An opinion (or disclaimer of opinion} as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

(ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests; '

(iii) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

(iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §___.505(d)(1) and findings
and questioned costs consistent with the requirements of §__*.505(d)(3).

(c) Report submission for .program-specific audits.
(1) The audit shall be completed and the reporting required by paragraph
(c) (2) ox {e)(3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s .
report(s), or 13 months after the end of the audit period, unless a different
period is specified in a program*specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection.

(2) When .a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §___.320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit gquide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pags-through entity the reporting
required by the program-specific audit guide.

(3) When a program-speclfic audit guide is not available, the
reporting package for a program~specific audit shall consist of the financial
statement (s) of the Federal program, a summary schednle of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
this section, and the auditor's report (s} described in paragraph (b) (4) of
this section, The data collection form prepared in accordance with
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§__ .320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated

by OMB to be retained as an archival copy. Also, when the schedule of

findings and guestiouned custs disciosed audit findings or the swmmacy schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity

in the case of a subrecipient. Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a %
reporting package to the pass~th%ough entity, the subrecipient shall provide k
written notification to the pass-through entity, consistent with the
requirements of §_ _ .320(e) (2). A subrecipient may submit a copy of the
reporting package to thée pass-through entity to comply with this notification
reguirement.

(<) Other sections of this part may apply. Program-specific audits
are subject o § .100 through § .218(b), 8 220 through § . 230,
g x - 8 .320¢3), 8 400

300 mnzouen 5308, 8 1S, 5 .3a0(E) -

LB LA0s, 8 L3L0

o
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ct this part unless contrary to the provislons of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C--Auditees :
§ .300 Auditee responsibilities,

The auditee shall:

(a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CEFDA title
and numbér, award number and year, name of the Federal agency, and name of the
pass-through entity.

{b) Maintain internal control over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or granl agreements that could have a material effect on each of its
Federal programs,

(c) Comply with laws, regulations, and the provisions of contracts. or
grant agreements related Lo each of its Federal programs,

(d; Frepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § ,310.

(e) Ensure that the audits reguired by this part are propecly
performed and submitted when due. When extensions to the report submission
due date required by §_ .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

() Follow up and take corrective action on audit findings, including
preparalbion of a summary schedule of prior audit findings and a corrective
action plan in accordance with § ,315(b) and § .315(c), respecltively.

§ . 305 Auditor selection.
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{a) Auditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common
Rule (hereinafter referred to as the "A~102 Common Rule") published March 11,
1988 and amended April 19, 1995 {insert appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office Buillding, Washington, DC 20503). whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's bufiiness enterprises, in procuring audit services 4s
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for ‘audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technjical abilities, the results -
of external gquality control reviews, and price. ‘

() Restriction on auditor preparing indirect cost proposals. An
auditor who prepares the indirect cost proposal oxr cost allocation-plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded S1

‘million., This restriction applies to the base year used in the preparation of

the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998.

(c) Use of Pederal auditors. Federal auditors may perform all or part
of the work reguired under this part if they comply fully with the
requirements of this part.

§ . 310 Financial statements.

(a) Financial gtatements. The auditee shall prepare financial
statements that reflect its financial positiom, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §___.500(a) and prepare separate financial statements.

{(b) schedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agenc¢ies and pass-through entities to make the schedule easler to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall: ‘

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, 1list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended for each individual
Federal program and the CFDA number or other identifying number when the CFDA
information is not available.

(4) Include notes that describe the significant accounting
policies used in preparing the schedule.y

(5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each
Federal program. ‘

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan

wnbeas cutstanding ab vear end. wWhils noi reqmirsd, it is preaferapls oo
=i chils lnformacion in the .schedule.
] . 315 audit findings follow-up.
(a) General. The auditee is responsible for follow-up and corregtive

action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings., The auditee shall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under

§  .510(c¢). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding
initially occurred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer-valid or not warranting further action in accordance
with paragraph (b)(4) of this section,

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taken, '

(2) when audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

{3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation. :

(4) when the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred: :

(i) Two years have passed since the audit report in which
17
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the finding occurred was submitted to the Federal clearinghouse;

(ii) The Federal agency or pass-through entity is not
currently following up with the auditee on the audit finding; and

(iii) A management decision was not issued.

({c) Corrective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide the name (s) of the contact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion date.
Tf the auditee does not agree with the audit findings or believes corrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons.

§ .320 Report submission.

(a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph () of this section shall be submitted within the
earlier of 30 days after receipt of the auditor's report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant oxr oversight agency for audit. (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collectiorn form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period.) Unless restricted by law or regulation,

the auditee shall make coples available for public inspection.

(b) Data Collection, (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit, The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph., A senior level representative of the

" auditee (e.g., State controller, director of finance, chief executive officer,

or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its

entirety, are accurate and complete,

(2) The data collection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion). :
(11) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(ii1) A statement as to whether the audit disclosed any noncompliance which
is material te the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in intermnal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses ., .

(v) The type of report the auditor issued on compliance for majox
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(xi)

(3¢1i)

(wiid)

(xiv)

(xv)

(xvi)

programs (i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

2 list of the Federal awarding agencieg which will receive a copy of
the reporting package pursuant to § .320(d) (2) of OMB Circular
A-133.

A yes or no statement as to whether the auditee qualified as a low-
risk auditee under § .530 of OMB Circular A-133.

o
o

i \ )
The dolf%r threshold used to distinguish between Type A and Type B
programs as defined in § ,520(b) of OMB Cilrcular A-133.

The Cataloq of Federal Domestic Assistance (CFDA) number for each
Federal program, as applicable.

The name of each Federal program and identification of each major
program. Individual programs within a clustex of programs should be
licred in the same level of detail as they are listed in the scheduls

. of expendlcures of FTederal awards.

. The amount of expenditures in the schedule of expenditures of Federal

awards associated with each Federal program.

For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amcunt of any guestioned costs:

(3) Activities allowed or unallowed.

(B) Allowable costs/cost principles.

(c) Cash management.

(D) Davis-Bacon Act.

(E) Bligibility.

(7) Equipment and real property management.
(G) Matching, level of effort, earmarking.
(H) Period of availability of Federal funds.
(1) Procurement and suspension and debarment.
(J) Program income. .

(K) Real property acquisition and relocation assistance.
(L) Reporting.

(1) Subrecipient monitoring.

(N) Special tests and provisions.

Auditee Name, Employer Identification Mumber (s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Numbexr, Signature, and Date.

Whether the auditee has either a coghizant or oversight agency for
audit,

The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § .400(b), respectively.

(3) Using the information included in the reporting package

described in paragraph (¢) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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the form is limited to the data elements prescribed by OMB.

(c) ‘ReDortinq packacqe. The reporting package shall include the:
(1) Financial statements and schedule of expenditurés of
Federal awards discussed in § .310(a) and § ,310(b), respectively;
(2) sSummary schedﬁle of prior audit findings discussed in
§ .315(b); '
(3) Auditor's report(s) discussed in § .505@ and
(4) ' Ccorrective action plan discussed in § L315(e)

(d) submission to clearinghouse. All auditees shall submit to the Federal

ignated by OMB a single copy of the data collection form

clearinghouse desi
described in paragraph (b) of this section and the reporting package described

in paragraph (o) of this section.

¢

(e) Additional submission by subrecipients. (1) In addition to the
auditees that are

requirements discussed in paragraph (&) of this section,

also subrecipients shall submit to each pass~-through entity one copy of the
reporting package described in paragraph (e) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity

provided.

. (2) Tnstead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this sectiom,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of priox audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (¢) of this section to a pass-through entity to comply with this

notification regquirement.

(£) Requests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate coples of
the reporting package described in paragraph {c) of this section and, if
requested, a copy of any management letters jssued by the auditor.

(g) Report retention requirements. auditees shall keep one copy of
the data collection form described in paragraph (b) of thisg section and one
copy of the reporting package described in paragraph (¢) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designated by OMB. Pass-through entities shall keep subrecipients'
submissions on file for three years from date of receipt.

(h) Clearinghouse responsibilities. The Federal clearinghouse
designated by OME shall distribute the reporting packages received in
accordance with paragraph (d)(2) of this section and §.__.235(¢)(3) to

applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and reporting packqges %

(i) = Clearinghouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132,

{j) Electronic filing. Nothing in this part shall preclude electronic
submissions to-the Federal clearinghouse in such manner as may be approved by
OMB. With oMB approval, the Federal clearinghouse may pilot test methods of

4

=lentyonis submlseicons .
Suopart D--faderal Agencies and Pass-~[hrough anluL=&
8 400 Responsibilities.
(a) Cogqnizant agency for audit responsibilities. Recipients expending

more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter, For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1995, (However,
for States and local governments that expend more.than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
aftér June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004, (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's filscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determlned, a Federal
awarding agency with cognizance for an auditee may réassign cognizance to
another Pederal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall: ’

(1) provide technical audit advice and liaison to auditees and
auditors.
{(2) Consider auditee requests for extensions to the report
21
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submission due date required by § .320(a). The cognizant agency for audit
may grant extensions for good cause.

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when

appropriate, to other interested organizations.

(4) promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations.gy ' 2

(5) advise the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor, When advised of deficiencies, the auditee shall work
with the auditor to take corrective action., If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencias and professional bodies for disciplinary

action.

(6) Coordinate, to the extent practical, audits or reviews

made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews bulld upon

audits performed in accordance with this part.

(7) coordinate a management decision for audit findings that
~affect the Federal programs of more than one agency.
(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.
(9)  For biennial audits permitted under §__ .220, consider
auditee requests to qualify as a low-risk auditee under § .530(a).
{b) Oversight agency for audit responsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105, The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested,

{(2) May assume all or some of the responsibilities normally

performed by a cognizant agency for audit.

(c) rederal awarding agency respongibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Tdentify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year; and if the
award ig for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the rederal

award.

(2) advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements . ‘

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of this part.
(4) Provide technical advice and counsel to auditees and
auditorz as requested,

(5) Issue a management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

B (6) Assign a person responsible fof providing annual updates
of the compliance supplement to OMB.,

(d) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each
gubrecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agency. When some of this information
! availiable, the pass-through =nLivy shall orovide the best information

Lable bBo desoribe bhne Foderal award. -

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved,

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's Ffiscal year have met the audit requirements of this part
for that fiscal year,

(5) Issue a management,K decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{7) Require each subreciplent to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity te comply with this part.

§__ .405 Management decision.
(a) CGeneral. The management decision shall clearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the managememt
decision, the Federal agency or pass-through entity may reguest
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b) Federal agency. As provided in § .400(a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency.
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As provided in §_ .400(c)(5), a Federal awarding agency 1is responsible for
issuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on & case-by~-case
pasis by agreement among the Federal agencies concerned,

(c) pass—through entity. As provided in § .400(d) (5)., the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d) Pime requirements. The entity responsible for making the
management decision shall do so within six mopths of receipt of thé audit

report. Corrective action should be initiated within six months after receipt
of the audit report and proceed as rapidly as possible,

(e) Reference numbers. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with § .B10(c) .

Subpart. E--Auditors
§.  .500 Scope of audit.

(a) General., The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of rederal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year. :

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles, -The
auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the

auditee's financial statements taken as a whole,

(c) Internal control., (1) In addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control rigk for major programs.

(2) Except as provided in paragraph (c) (3) of this section, -
‘the auditor shall:

(1) plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requilrements for each major program; and

(idi) perform testing of internal control as planned in
paragraph (e)(2) (i) of this section. ‘

(3) when internal control over some oI all of the compliance
requirements for a major program are 1likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (e)(2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakngss) in accordance

with § ~_.510, assess the related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffective
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internal control,

(d) Compliance. (1) In addition to the requirements of GAGAS, the
suditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs.

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs afe included in the compliance supplement. kY

(3) For the compliance requirements related to Federal

programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance -
regulrements and modlﬂy the audit procedures acdordingly. TFor those Federal
programs not covered in the compliance supplement, the audltor should use the
cornEs cf complianre vaquirements : L 2 ~ompliance supplement ag’
dauee Sor Ldenc ing Lhe 0D OF COMpLLarn quirsmencs to Tesh, and
rmioe the requirements governing the Federal proygram by reviewing che
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

(4) The compliance testing shall include tests of transactions
and such other auditing proredures necessary to provide the auditor sufficient
evidence to support an opinion ¢n compliance.

(e) Audit follow-up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§___.315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year,

(f) Data Collection Form. As required in §___.320(b)(3), the auditor
shall complete and sign specified sections of the data collection form,

§.._.505 Audit reporting.

The auditor's report{s) may be in the form of elther combined or
separate reports and may be organized differently from the manner presented in
thip section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial
statements are presented falrly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expendltures of Federal awards is
presented fairly in all material respects in relation to the financial
statements taken as a whole.

() A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer Lo
the separate schedule of findings and questioned costs described in paragraph
(d) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (cor disclaimer of opinion) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questioned costs
described in paragraph (d) of this section,

(a) A schedule of findings and questioned costs which shall include
the following three components:
N (1) A summary of the auditor's results w%ich shall include:
(1) The type of report the auditor lssued on the

financial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

(11) Where applicable, a statement that significant
deficiencies in internmal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses; '

(iii) A statement as to whether the audit disclosed any

noncompliance which is material to the financial statements of the auditee;

(iv) . Where applicable, a statement that significant

deficiencies in internal control over major programs were. disclosed by the audit

and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for major programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a);

{vii) An identifiéation of major programs;

(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § ,520(b); and
(ix) A statement as to whether the auditee qualified as
a low-rigk auditee under § .530.
(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.
(3} Findings and questioned costs for Federal awards which
shall include audit findings as defined in § .,5L0(a).
(1) Audit findings (e.g.. internal control findings,

compliance findings, questioned costs, or fraud) which relate to the same
issue should be. presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity,

(i1) Audit findings which relate to poth the financial
statements and Federal awards, as reported undexr paragraphs (d) (2) and (4) (3)
of this section,.respectively,'should be reported in Doth sections of the

gschedule, However, the reporting in one section of the gchedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule.

§ .510 Audit f£indings.,

26

............

PAGE .. 21.. oF .34 . PAGES




(a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) Significant deficiencies in internal control over major
programs. The auditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively
material weaknesses, . by o

(2) Material noncompliance with the provisions of' laws,
regulations, contracts, or grant agreementg related to a major program. The
auditor's determlnation of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the
compliance supplement,

13, Known guestioned cosrs which are yrsater than C10,000L for
a cype of compliance requirement for a major programq. Fnown questioned coscs
are those specifically identified by the auditor. In evaluating the effect of
cuestioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned (likely questioned costs), not just the
questioned costs gpecifically identified (known questioned costs). The
auditor shall also report known questioned costs when likely questioned costs
are greater than $10,000 for a type of compliance requirement for a major
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequences of
the gquestioned costs, . .

(4) Known questioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a majoxr
program. However, if the auditor does become aware of questioned costs for a
Federal program which is not aundited as a major program (e.g.,.as part of
audit follow-up or other audit procedures) and the known cuestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

(%) The circumstances concerning why the auditor's report on
compliance for major programs ig other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards.

(6) . Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards., This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported ocutside of the auditor's reports under the direct reporting
requirements of GAGAS.

(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding..

(1) Audit Finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. 'The following specific information shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the hest information available to
describe the Federal award.

' (2) The criteria or specific requirement upon which the audit
finding is based, including statutoxy, regulatory, or cther citation. %
(3) * The condition' found, including facts that support the
deficiency identified in the audit finding. :
_ (4) Tdentification of cuestioned costs and how they were i
computed, ?
(5) Information to provide proper perspective for judging the

‘prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the

number of cases examined and be quantified in terms of dollar value,.

(6) The possible asserted effect to provide sufficlent
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officlals of the auditee when there
is disagreement with the audit findings, to the extent practical.

(c) Reference pumbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§__ .515 Audit working papers.

{a) Retention of working papers. The auditor shall retain working
papers and reports for a minimum of three years after the. date of issuance of
the auditor's repoxt(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee 1is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

reports.

(b) Access to_working papers. Audit working papers shall be nade
available upon request to the cognizant or oversight agency for audit oxr 1ts
designee, a Federal agency providing direct ox indirect funding, or GAO at the
completion of the audit, as part of a quality review,. to resolve audit
findings, or to carry out oversight responsibilities congistent with the
purposes of this part. Access to working papers includes the right of Federal

agencies to obtain copies of working papers, as is reasonable and necessary.
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§___.520 Major program determination.

(&) General. The auditor shall use a risk-based approach to determine
which Federal programs are major programs, This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass~through entities, and the inherent risk of the )
Federal program. The process in paragraphs (b) through (i) of this section
shall be followed,

(b) Step 1. (1) The auditor shalj identify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period

B

. exceeding the larger of:

(i) 4300,000 or three percent (,03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

L) 23 million or thras-tenths of one percent (.002) of
©LtaL Faderal awards supended in the case of an audicae Eor which rotal
Feileral awards expended excesd $100 million but are less than or equal to 510
billion, '

(iii) 830 mllllon or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $1O billion,

(2) Federal programs not labeled Type A under paragraph (b)(1)
of this section shall be labeled Type B programs.

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

: (4) For biennial aundits permitted under §___.220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2, (1) 'The auditor shall identify Type A programs which are
low-risk. For a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
pellods {in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §__ ,510(a). However, the auditor may use judgment and consider that
audit findings from cuestioned costs under §____.510(a)(3) and §___,510(a) (4),
fraud under §___.510(a) (6), and audit follow-up for the summary schedule of
prior audit findings under §___.510(a){7) do not preclude the Type A progiram
from being low-risk. The auditor shall consider: the criteria in §____.5325(¢),
§  .525(d)(L), §__ .525(d)(2), and §__ .525(d)(3); the results of audit
follow up; whether any changes in personnel or systems affecting a Type A
program have significantly increased rluk, and apply professional judgment in
determining whether a Type A program is low-risk.

(2) Notwithstanding paragraph {¢){l) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.s.C. 351%). The Federal agency shall
notify the recipient and, if known, the auditor at least 180 days prior to the
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‘section.

end of the fiscal year to be audited of OMB's approval.

(d) gtep 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §___ .525. However,
should the auditor select Option 2 under Step 4 {paragraph (e) (2) (L) (B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control ox compliance problems as discussed

in § ,B25(b) (1), § ,525(b) (2), and § ,525(c) (1), a single criteria in
§ 525 would seldom cause a Type B program to be considered high-risk,
(2) The auditor is not exﬁ%cted to perform risk assessments on

relatively small Federal programs. Therefore, the auditor is only required to

 perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (,003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awards expended. :

(ii) 4200,000 or three-hundredths of one percent (,0003)
of total Federal awards expended. when the auditee has more than $100 million
in total Federal awards expended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the audiﬁor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph ({(c) (1) of this

section) .

(2) (i) High-risk Type B programs as identified under

. either of the following two options:

(A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 {paragraph (d) of this section),
except this paragraph (e) (2) (1) (A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

) . (B) Option 2., One high-risk Type B program for
each Type A program identified as low-risk under Step 2,

(i1) when identifying which high-risk. Type B programs to
audit as major under either Ooption 1 or 2 in paragraph (e) (2) (1) (n) ox (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over. a period of
time.

(3) such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (f) of this
This paragraph (e)(3) may require the auditor to audit more programs

as major than the number of Type A programs.

(f)  Percentage of coverage rule, The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awaxrds expended. If the
auditee meets the criteria in §___ .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. '

(g) Documentation of risk, The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

(h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditor's judgyment
in applying the risk-based approach to determine major programs shall be
presumed correct., Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass—-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall consider this
guidance in determining major programs in audits not yet completedy

(1) Deviation from use of risk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section, Under this option, the auditor would not be
required to perform the procedures discussed in paragraphs (c), (d), and (e)
of this section,

audit ig the filrst yesr the =ncisy is auditzad

¥
z nb & change of audizors.

(2) To ensure that a frequent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years,

§ . 525 Criteria for Federal program zisk,

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (¢), and (d) of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(b) Current and prior audit experience. (1) Weaknesses in intermal
control over Federal programg would indicate higher risk., Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(i)’ A Federal program administered under multiple
internal control structures may have higher risk, When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated .
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity. .

(ii) When significant parts of a Federal program are
passad through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk. :

(1ii) The extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
should be considéered by the auditor in assessing risk. New and recently
mocdiified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

{3) Federal programs not recently audited as major programs
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may be of higher’ risk than Federal programs recently audited as major programs
without audit findings.

(c) oversight exercised by Federal agencies and pass-through entities.
(1) Oversight exercised by Federal agencies or pass-through entities could
indicate risk. Foxr example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate

1} +

lower risk. However, monitoring which disclosed significant problems would
indicate higher risk.

¢ (2) Federal ageuncies, with the conéurrepce of OMB, may

. A ; ) : ; .
identify Federal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement. »

{d) Tnherent risk of the Federal program. (1) The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. TFor example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk., Federal programs primarily involving staff payroll costs may
have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the

Federal agency may indicate rigk., For example, a new Federal program with new

or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
regulations, or the provisions of contracts or grant agreements may increase
risk. )

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk, For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smallex Federal awards
expended.

§ .530 criteria for a low-risk audltee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a Low-risk auditee and be eligible for reduced audit
coverage in accordance with §__ .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part., A non-Federal entity that has Liennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the

‘

cognizant or Qversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Faderal awards were unqualified, However, the
cognizant -or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver.

(c) There were no deficiencies in internal control which were ‘
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide

a waiver.
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(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type A

Dproyrams ;
(1) Internal control deficiencies which were identified as

material weaknesses;

(2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreemepts which have a material effect on the Type A §
program; oxr '

(3) Known or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year,
Appendix A to Part __ - Data Collection Form (Form SF-SAC)

[insert SF-SAC after tinalized]

N

Lppentix B he Part __ - Clroular A-133 compliance Supnlement
Wone:  Prov onat OME Cireular &-L133 Compliance Supplemenc 4s avallable
from the Office of Administracion, Publications Office, room 2200, New

‘Executive Office Building, Washington, DC 20503,
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN-SERVICES

2625 GRAND AVENUE « LONG BEACH, CALIFORNIA 90815 = (562) 570-4000 o FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agresment’) is made and
entered as  of = - Seplembes |2 , 2013 by and between
Cotlolic Chavikes of Los Aveehes,ine.. Ca (A\lernea novpvo b
[corporation, ship—indivi 5 ietor-dba], whose business address is
1S3\ Tames M. Waed Boulevard , Los bnceles |, CA 460150045
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City" or "Covered Entity").
WHEREAS, the City has a Depariment of Health that provides a multitude of
.health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and '
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and ‘
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
‘applicable laws. , ,
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties.agree as follows: :
1. - DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
' shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the

HITECH Act.
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- 2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose ‘

protected health information other than as permitted or required by
the Agreement or as required by law,
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1, Business Associate shall provide the following information in
such notice to Covered Entity:

(@)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate fo have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery,

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

4] Any other details necessary for Covered ‘Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by thg HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice,
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
‘Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public * health
information. :

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware,

Business Associate’s Agents. Business Associate agrees 1o

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Assoclate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected - health information in a

desighated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. |If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act,
Amendment of Protected Health Information. Business Associate
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Business Associate Agreement
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agrees to promptly make any amendment(s) to protected health
information in a -designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices, Business Associate agrees to make internal
practices, books, and records, including policies and, procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

Raporting of Disclosures. Business Asscciate agrass to decliment
such disclosuras of protected health information and inforrnation
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164,528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided. that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a,

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for. the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

" Except as otherwise limited in this Agreement, Business Associate

may use protected health information to provide data aggregation
services to covered ‘entity as permitted by 42 CFR §
164.504(e)(2)(i)(B). '

Business Associate may use protected health, information to report
violations of law to appropriate federal and state authorities,
consistent with §. 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a,

b.

Business . Associate shall not use or disclose protected health
information for fundraising or marketing purposes. ‘
Business Associate shall not disclose protected health information
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
hotice of privacy practices of covered entity in accordance with 45
CFR § 164,520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Assocliate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health’

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use of disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permltted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION,

a.

Term.: The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy proteoted health information,
orotections are 2xtended to such information, in accerdance with

’ Lh(-‘ termination provisions in this Section,

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either: .

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate - shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall -provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and fimit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

“destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business. Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witngsses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating. to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOQUS. .

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. o

b. Amendment, The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,

~ the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival, The respective rights and obligations of Business
Associate under Section 8(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act. :

LAW, This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

“hold City, its officials, employees, and agents (collectively in this Section -

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,

 ATTACHMENT .G
67
PAGE .coodover. OF oeriihenc. PAGES




Business Associate Agreement
Page 8

14,

15.

16,

17.

18.

19.

omission or misrepresentation by - Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties

“under this Agreement. If it is necessary for purposes of resisting,

adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days. .

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be rasclved in favor of a meaning that complies and
i consistent with HIFAA, nth Regulations, the HITECH Act and
California law.

COSTS. Ifthere is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. ~ Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money

- by City shall not operate as a waiver of any provision of this Agreement, or

of any right to damages or indemnity stated in this Agreement The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement,

CONTINUATION, Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of Clty, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any henefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Coatholie 0464(.'41‘65 of Los An%dl,sLLw,c

(Name of Business Associate)

a (alifornia non-pvehd
(corporation, partnership, or individual and
sole propriehip)

: i
7 : Moigno,{: regory A. Cox
Title: Executive Director

, 20 _ By_ N/A

Title:

CITY OF LONG BEACH, a municipal
corporation

,‘ o . -+ J Assistant City Manager
[ 213 By .~ -

" Ciky M i
anager or desighee
nag o EXECUTED PURSUANT

- ‘ 10 SECTION 801 OF
City THE GITY CHARTER.

. The foregoing Agreement is hereby approved as to form thisQﬁ’haay of
{ 2@6[ 2013,

ROBERT E. SHANNON,

City Attorney or designee

By

LT:bg 02-05187
L:\Apps\CtyLaw32\WPDocs\DOOB\P01 2\00198059.D0OC
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LONG BEACH, CALIFORNIA 90815 o (562) 570-4000 o FAX:(662) 6570-4048

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federél assistance funds is
providing the certification as set out below: ' .

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the

- department or agency with which this transaction originated may pursue available -

remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

The terms “covered transaction,” “debarred,” "suspended,” ‘ineligible,” “lower tier
covered transaction,” ‘“participant,” “person,” ‘primary covered - transaction,”
“orincipal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549,

The recipient of Federal assistance: funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it-will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions. '

A participant in a covered transaction may rely upon a certification of participant in-a
lower tier covered ftransaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless: it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require estéblishment of a
system of records in order to render in good faith the certification required by this
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clause, The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered fransaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any

of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: Contract Agency: Coctholic Chavities o.f Las fh«ﬁdfs, (he.

Name ar A Title of Authori resentatlve Rev. Monsignor Gregory A. Cox
/ Executiye Dir /actor

e 0443 (401
Slgnature e Pate  /
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 CITY OF LONG BEACH -

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 90815 o (682)670-4000 » FAX: (662) 570-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code. .

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of histher knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment of modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress.in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.
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3. The undersigned shall require that the language of this cettification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loahs, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required cettification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

Agreement Number: Contract Agency:Catholic Chuvhies of Los Amj—elﬂ/’"‘;

Rev. Monsignor Gregory A. Cox

Name and Title of Authorized Representative:

Execut ector
)%?M % (%‘ A JS (9873
Signature 4 ate




