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CONTRACT FOR CONTINUUM OF CARE
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THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between MENTAL HEALTH.AMERICA
OF LOS ANGELES, a California nonprofit corporation ("Organization”), whose address is
100 W. Broadway, Suite 5010 Long Beach, California 90802, and the CITY OF LONG
BEACH, a municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with |
the Grant Agreement.

"
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133" as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on
2
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September 1, 2014 [Beginning of operational period of the grant], and, unless sooner
terminated as provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6
months after the end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Three Hundred Sixty-Eight Thousand Eighty-One
Dollars ($368,081) over the term of this Contract. Upon execution of this Contract,
the City shall disburse funds payable hereunder in due course of payments
following receipt from Organization of billing statements in a form approved by the
City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation
3
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and othef
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting admini.strative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization |
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VIl of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.
Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
7
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
8
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written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10. Organization shall indemnify and hold harmiess the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 11.

A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9

ARW:bg A14-01695
L:\Apps\CtyLaw32\WPDocs\D029\P021100478837.doc




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O O N O O A WO DN -

N N N N D N N DD N a2 dm e a0y e ma
0o ~N O O AWDN a2 O © 0o NoOO O A WDN -~ O

than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage
10

ARW:bg A14-01695
L:\Apps\CtyLaw32\WPDocs\D029\P021\00478837.doc




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O O 00 N O g A~ W0 DN -~

N N N N N N DN DN DN A ama a a a a O «aa a o«
0 ~N O O AWON A2 O W 00 N OO g B WD -

for abuse and molestation. If Organization is unable to provide abuse and
molestation. coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
11
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City's Risk Manager or his/her
designee. Not more frequently than once a year, the City’'s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage
in the following conduct:

(@) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
HUD funded program shall comply with the following provisions if it is deemed to
be a religious or faith-based organization.

| (1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

14

ARW:bg A14-01695
L:\Apps\CtyLaw32\WPDocs\D029\P021\00478837.doc




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

© ©OW O N O g A~ W DN -

N D N N DD N N DN DN A e md  md ed a8 a8 v
0o ~N O g AW N A2 O O 00 N O 06k 0O DN -~

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
15
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treatment, counseling, supervision and other services essential for
achieving independent living; and
(2) Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
l Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD. |
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing
16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

2/e
/7

, 2014 By

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit
tion

“Organization”

CITY OF LONG BEACH, a municipal

. corporation o Assistant City _quoger
A 6’ b'bl’ — / (ﬁ , 2014 Bm Mﬁé&"" EXEOUTER-PURSUANT

City Manager TO SECTION 301
: THE CITY CHAR]
“City”»
This Contract is approved as to form on 0 OIL . 2 , 2014,

CHARLES PARKIN, City Attorney
By _{_ M

u " Deputy

18
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City of Long Beach
2013 Continuum of Care (CoC) Program

Scope of Work
Long Beach Street
Agency: Mental Health America of Los Angeles Program name: to Home
HUD Grant: CA1254U9D061300 CLB Contract: PENDING

Program Objective: The City of Long Beach and Mental Health America of Los Angeles (MHA)
propose a new Permanent Supportive Housing project with twenty one units for chronically homeless
individuals with serious mental iliness.

The Long Beach Street to Home project is a permanent housing project for persons with chronic

mental illness who also meet HUD's definition of Chronically Homeless. Its purpose is to help these
disabled individuals obtain and remain in stable housing. Using a "no wrong-door, no-fail" approach to
services and the evidence-based practices Housing First and Harm Reduction, the project will use a
Navigator street outreach and case management approach to help participants locate, apply for, and
move into scattered-site apartment units. To incorporate high-support qualities of service into a

scattered-site approach, the project includes both on-site (in the individual's unit) and community-
based supportive services in the form of outreach, intensive case management and mental health

services, including the part-time services of a Mental Health Nurse to oversee and coordinate the
physical and mental health needs of medically vulnerable individuals who have co-morbidities,

particularl subtance abuse issues. Once housed, case management and wrap around services will be
provided to ensure the participants achieve long-term housing stability.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

The agency will participate in community outreach and engagement activities and link participants to the
broader base of CoC programs and services. The agency will participate in the Long Beach CoC
Centralized and Coordinated Assessment System through the Multi-Service Center which coordinates
intake, assessment, and provision of referral services. The agency will conduct an annual evaluation of
all program participants and determine the need for ongoing housing subsidies and/or supportive
services to help participants achieve greater levels of independence and to re-integrate into their
community.

Outcomes/Performance Measures

Universe # Target # Target %
Persons remaining in permanent housing as
of the end of the operating year or exiting to o
L permanent housing (subsidized or 21 7 81%
unsubsidzed) during the operating year.
Persons age 18 and older who maintained or
2 increased their total income (from all 21 ‘ 14 67%

sources) as of the end of the operating year
or program exit.

The % of persons (adults and children) who
remained in the permanent housing program
3 |[(subsidized or unsubsidized) for 181 days (6- 21 16 76%
months) or longer as of the end of the
operating year.

Note: Universe number reflects project participant chart PIT ;
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-5476-1-01]

RIN 2506-AC29

Homeless Emergency Assistance and

Rapld Transition to Housing:'
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
‘consolidates three of the separate
homeless assistance pragrams
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into & single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012,
Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the ahave docket number and title.

1. Submission of Comments by Mail.
Comments may ba submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, '
Washington, DC 20410-0500,

2, Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by celling
the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877—-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

. governments to quickly rehouse
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Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the |
Continuum of Care program authorized i
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
ex;l)‘eriencing homelessness.

he HEARTH Act streamlines HUD’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“‘Continuum of Care,” “applicant,” and
“‘collaborative applicant.” A
**Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

-2, Bstablishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care pro s
representatives from refevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-preject basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award -
Process (Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum’s Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agresments. All grants submitted for
renewal must also submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
Erevention. The rule further clarifies

ow the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs.

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best mest application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requiros that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kjnd match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy.

7. Grant Administration (Subpart G);
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkesping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending

homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.

1. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act {42 U.S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the neads of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. Tge HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless.” HUD
published a proposed rule, entitled
“Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on :
December 5, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 6, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today’s publication of the
interim rule for the Continuum of Care
program continues HUD'’s
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continnum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively esteblished by HUD in
1995. A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established

by this rule are directed to carrying out. -

this congressional intent.
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I1. Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program isto promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effactive utilization of mainstream

rograms by homeless individuals and
?amilies; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, in order to meet the

urpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under tgis interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees. Until
regulations for HMIS are promuigated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance.

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of “developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
tule. This interim rule adopts the
definition of “at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought throngh
this rule.

HUD received valuable public
comment on the definition of
““chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase ‘“where each
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of *chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions. : .

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"‘applicant” and “collaborative
applicant.” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant

designated to apply for a grant on behalf

of the Continuum of Care (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds,

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
cootdinated assessment system covers
the geographic area, 1s easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system.

Coliaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
“applicant” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory def‘i)nition, which is found
in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statuto, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Gontinuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is

A —
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organized to carry out the :
responsibilities required under this p
and that is composed of representatives

.of organizations including nonprofit

homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, soclal service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995, Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term *“Continuum of
Care” for “‘collaborative applicant,” the
definition of “high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’”” In HUD’s
regulatory definition of “private .
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepled accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles,

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of “permanent housing”
states: “The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing.”
Additionally, in the regulatory
definition of “permanent housing,”
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD hes
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements.

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,.

Project is consistent with the statutory
definition of “project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
dofines “‘project” as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD'’s definition
of “project” in this interim ruls, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as ‘‘an ef’igible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term “safe haven” is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have beent unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

ATTACHMENT .......S........
pAcE ... oF . X1 . PAGEs

fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State er
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD’s regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant.

Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble,
HUD'’s intsrim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
{otherwise designated by statute to the
collaborative applicant)}, while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Coritinnum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area

.served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.

UD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seaﬁ public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair. or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency
Focated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG recipients and/or Continuums do
not feel tﬂis requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. Thess
requirements will ensure the effective
management of the Continuum of Care
process and ensure that tho process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s

erformance in reducing homelessness

y looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In

articular, such assessment systems
Eelp communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family’s particular needs.

Therefore, HUD ﬁ'as required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones, While the common thread
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a _
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the ares; a
“no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risls. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violencs, sexual
assault, or stalking, but who are secking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track’ within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questiong that HUD asks
commenters to specifically address are:
‘What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not intsgrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 578.7(a)(0) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continuum of Care planning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), sucg as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.

HUD has determined. that since the
Continuum of Care will be the larger
plenning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them o
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-




Federal Register/Vol.

77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

45429

coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill.

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients withjn the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
ons eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in

§ 578.23(c), and is required to monitor
and sanction subrecipients in
compliance with § 578.107,

Whether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA g)r the
Continuum. The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described bslow,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties.

Remedjial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity. HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant,

Determining the Continuum’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars.

Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579, The
PPRN for each of these areas is based
upon the ‘‘need formula” under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formila
used to establish grant amounts. The
need formula under § 579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formula. HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site,

To establish the amount on which the
need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area’s. PPRN., First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities end urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004: Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
eligible for renewal in that year for at
least one year, HUD has included a
methed for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that eacﬁ
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.

pecific request for comment. HUD
specifically requests comment on the
method established in § 578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projscts
nationwide for at least one year.

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand.” The Continuum'’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year’s competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in

the geographic area.,

Tﬁir(f,r }FUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:

(1) PPRN, or (2) renewal demend for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
fundinﬁ during the competition.

Application process. Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for :
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

rant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site

control be established by each recipient .

receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

'xecuting grant agreements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agresments
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agresment, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that ell victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible umi)er the
McKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if thoss projects

would not be eligible under the
Continuum of Care program. For
prcg'ects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
gersons do not become homeless

ecause funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as retiuired by HUD, but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless pérsons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to reFa the
renewal grant if the recipient ail); to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
prﬁ)ﬁject.

ppeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highaest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if mors than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum a; Elicant(s) whose
application(sf as the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal HUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD’s announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process. An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s applicetion. If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to the
Continuum’s applicant(s).

Section 422(}:})(1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD’s announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.

Program Components und Eligible Costs
(Subpart D)

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed balow.

The interim rule sets forth the costs
eligible for each program component in
§678.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program

articipants (except where prohibited

y the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stebilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

art may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management. .

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS,

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.

HUD is defining “of the tottﬁ funds
made available’’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
{which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning madse available will be added
to a CoC'’s FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in § 578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowancae for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
s0 long as the rental assistance meets
the requirements in § 578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5.609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees.

Rental assistance. Snnrer is interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons,

_As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a renteliJ assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
immineng threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or

 PAGE

ATTACHMENT .....C......
\3...oF.. X1 PAGES

family member of the perpetrator of the
violence. HUD reguires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violencs,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or Jaw enforcement records.
Documentation of reasonable belief of
further domestic violencs, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional fiom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Becauss of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household,

This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinato service-delivery is
administratively difficult for providers
and mekes it difficult to monitor that
program participants have access to, and

_ are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.

Based on HUD's experionce in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 80
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit,

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are ‘
unaccompanied homeless youth;
persons living with Human
Immuneodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The deHnit on of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding catogories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB}) Circulars A-87 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments.” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“‘Cost Principles for Non-Profit
Organizations.”

her costs. In addition to the eligible

costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

High-Performing Communities (Subpart
E)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§ 578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments. In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

equirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(8) for Continunms of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.

The McKinney-Vento Act requires
that HUD set forth standards for
preventinihomelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation ofP a HPC and being allowed
to spend funds in accordance with
§578.71. )

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
tyf)e of standard would be entirely
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Contiruums,
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renswing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“‘community action.” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homsless individual or family who
sought homeless assistance services in
the data systom used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic area” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined “actively
encourage’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§678.71 must demonstrate that these
activities were effective at reducing the
number of persons who bacame
homeless in that community, to be
renewed as a HPC.

Selection. HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year.

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule.

Program Requirements (Subpart F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. '

Matching. The HEARTH Act allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match, The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD'’s regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants. The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84.23 and in 24
CFR 85.24 applies to administration
funds, as well as Gontinuum of Care
planning costs and UFA’s financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients
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in HPCs may use match on eligible
activities described under § 578.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act.

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shtﬁtar Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that

rogram participants are placed in
gousing &at is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary.

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require & person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

inally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization.

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate apfn'oved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 8 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned. It
is HUD’s position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for exampls, 24 CFR
574.,300(c), 24 CFR 582,116(c), and 24
CFR 583.150(b).)

HUD's equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 186,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-ll))ased :
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character.

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (inc?uding
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purgoses of greater clarity and
comprehensibility, the Executive Order
uses the texrm “explicitly religious” in
lieu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal f‘mancia]p assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.
Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships

(Working Group) to review and evaluate '

existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on
uniform implementation following
receipt of the Working Group’s report.
On April 27, 2012, the Working Group
issued its report, recommending a
model] set of regulations and guidance
for agencies to adopt.?

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD’s existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as “explicitly religious” and “overt

1The report is available at: http://
www.whitehouse.gov/sites/default/files/uploads/
finalfaithbasedworkinggroupreport.pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013.

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
Eroject from previous programs, HUD

as established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit. '

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resums
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, tie Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities.

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances wheré recipionts or
subrecipients may limit admission or
provide a preference to gertain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, § 578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section 578.93(b)(3) states that
housing may be limited to families with

children.
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Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing maks it
appropriate for the housing to be limited
to one sex.

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons.

HUD’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Section
578.93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 678.93(b)(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless indivig'uals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reacgnhomeless persons. However,

§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.

ne clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
apening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and wzo may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS. .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied. '

Section 578.93(e) incorporates the
‘“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.

Spacific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards. In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
ﬁra.nt funds to serve persons defined as

omeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
Pprogram income. ,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Cere program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and '
brochures; person-to-person exchanges;
and training and related costs.

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance. HUD may also enter into
agreements with other federal agencies
when awarding technica) assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Contintium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeepin%r
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “at risk of
homelessness” and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011: Because the documentation
requirements pertaining to “‘at risk of
homelessness” wers already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations.

cluded along with these changes are
new or expanded requirements
regarding conﬁdentialitg. rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identig'i:]g information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
baving more than one recipient,
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
- the capacity requirements established in
the NOFA and to ensure that eligible
gersons within the geographic area are

etter served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR 85.43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
seeking renewal, that failure to subimit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

I1L. Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no mors, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations.

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;
§5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically § 58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section.

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2'The Administralive Procedure Act {5 U.S.C.
Subchapter 11} (APA), which governs federal
rulemaking, provides in section 553(a) thal matters
involving a military or foreign affairs function of the
United States or a matter relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unnecessary, or contrary to the public
interest.” (See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.? Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD

rograms, received a reduction in

unding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding.” (See Conf. Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuancs, first, of a proposed rule. As

management or personnel or to public property,
loans, grants, benefits, or contracts are exempt from
the advance notice and public comment
requirement of sections 5563(b) and (c) of the APA.
In its regulations {n 24 CFR 10.1, HUD has waived
the exemption for advance notice and public
comment for matters that relate to public property,
loans, grants, benefits, or contracts, and has
committed to undertake notice and cornment
rulemaking for these matters.

3 Although HUD's regulation in 24 CFR 10.1
provide that HUD will involve public participation
in its rulemeking, this regulation also provides that
notice and public procedure will be omitted if HUD
determines in a particular case or class of cases that
notice and public procedure are impracticable,
unnecessary, or conlrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Manegement and Budget {OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freadom of
choige for the public. This rule was
determined to be a *'significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preambie, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD’s long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD’s 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achisves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continnum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW., Washington,
DC 20410-0600. Due to security
measures at the HUD Headquarters
building, please schodule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Environmental Impact

A Finding of No Significant Impact
{FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500. -
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202~
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 19985 (2 U.S.C. 1631-1538) (UMRA)

" establishes requirements for federal

agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatori\; provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

-on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.

Notwithstanding HUD'’s
determination that this rule wiil not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD’s objectives as
described in this preamble.

Executive Order 13132, Federalism

Exscutive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federaliam
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number,

The burden of the information
collections in this interim rule is
estimated as follows:

Response o
Number of Total annual | Burden hours | Total annual
Information collection respondents ?:\:L"rg" responses | per response hours
ge,

§578.5(a) Establishing the CoC 450 1 450 8.0 3,600
§578.5(b) Establishing the Board 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings ................. weeersnsrsasesnnans 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Members ..........ccecveeevnene 450 1 450 1.0 450
§578.7(a)(4) Appoint committees 450 2 200 0.5 450
§578.7(a)(5) Governance charter 450 1 450 : 7.0 3,150
§578.7(a)(6) and (7) Monitor performance and evaluation 450 4 450 8.0 4,050
§578.7(a)(8) Centralized or coordinated assessment sys- .

tem 450 1 450 8.0 3,600
§ 578.7(a)(9) Written standards 450 1 450 5.0 2,250
§578.7(b) Designate HMIS 450 1 450 10.0 4,500
§578.9 Application 1or funds .............ccceecremenmreesssnssassssnes 450 1 450 180.0 81,000
§578.11(c) Develop COC Plan ...........cewsiieisesionererceremmssense 450 1 450 ‘9.0 4,050
§578.21(c) Safisfying conditions ..... 8,000 1 8,000 4.0 32,000
§578.23 Executing grant agreements 8,000 1 8,000 1.0 8,000
§578.35(b) Appeal—solo 10 1 10 4.0 40
§578.35(c) Appeal—denied or decreased funding ............. 15 1 16 1.0 15
§678.35(d) Appeal—compeling CoC .......ccreeererrrenss sesesenine 10 1 10 5.0 50
§578.35(e) Appeal—Consolidated Plan certification .......... 5 1 5 2.0 10
§578.49(a)—Leasing exceptions 5 1 5 1.5 7.5
§578.65 HPC Standards ersesssasns 20 1 20 10.0 200
§578.75(a)(1) State and local requirements—appropriate

service provision 7,000 1 7,000 0.5 3,500
§578.75(a)(1) State and local requirements—housing

COLBE ...cvvvviinnersisarinsnans ‘ 20 1 20 3.0 60
§578.75(b) Housing quality standards ............ueseeesenesees 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwelling size 72,800 2 145,600 0.08 11,648
§578.75(c) Meals . 70,720 1 70,720 0.5 35,360
§678.75(e) Ongolng assessment of supportive services .... 8,000 1 8,000 1.5 12,000
§678.75(f) Residential SUPBIVISION ....c..eesercsseesecnssone 6,600 3 19,800 0.76 14,850
§578.75(g) Participation of homeless individuals ............... 11,500 1 11,500 1.0 11,500
§ 5678.75(h) Supportive service agreements ........... 3,000 100 30,000 0.5 15,000
§678.77(a) Signed leases/occupancy agreements ............. 104,000 2 208,000 1.0 208,000
§678.77(b) Calculating occupancy Charges .............e.ues 1,840 200 368,000 0.75 276,000 °
§578.77(c) Calculating rent 2,000 200 400,000 0.75 300,000
§578.81(a) Use restriction 20 1 20 0.5 10
§578.91(a) Termination of assistance ..........c.e.ceevenee 400 1 400 4.00 1,600
§578.91(b) Due process for termination of assistance ....... 4,500 1 4,500 3.0 13,500
§ 578.85(d)—Conflict-of-Interest @xcoptiONS ........c.eevrerersens 10 1 10 3.0 30
§578.103(a)(3) Documenting homelessness ... 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Documenting at risk of homelessness 10,000 1 10,000 0.25 2,500
§578.103(a)(5) Documenting imminent threat of ham ....... 200 1 200 0.5 100
§678.103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.25 525,000
§678.103(a)(7) Documenting case management ............... 8,000 12 96,000 1.0 96,000
§578.103(a)(13) Documenting faith-based activities .......... 8,000 1 8,000 1.0 8,000
§678.103(b) Confidentlality procedures .............e.. 11,500 1 11,500 1.0 11,500
§578.105(a) Grant/project changes—UFAS .............cc.eouee.. 20 2 40 2.0 80
§578.105(b) Grant/project changes—muitiple project appli-

CANMS coveinvunreniserninsrnonssasmsanseasssssisnssssane BT, 800 1 800 2.0 1,600

TOBL oottt ionestsesssssienssans | ssssarsesssssssasssess | ssssossesssensessesaeres | svessetosssessessesasses 1,921,710.5
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In accordance with 5§ CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary

- for the proper performeance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collaction of information;

{3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the

roposal by name and docket number
?FR—5476—I—01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax: (202) 395
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Strest SW.,
Room 7233, Washington, DC 20410—
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a commént, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 678 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec.

578.1 Purpose and scope.

578.3 Definitions.

Subpart B—Establishing and Operating a
Continuum of Care

578.5 Establishing the Continuum of Care.

578.7 Responsibilities of the Continuum of °

Care.
678.9 Preparing an application for funds.
678.11 Unified Funding Agency.
§78.13 Remedial action.

Subpart C—Application and Grant Award
Process

578.15 Eligible applicants.

578.17 Overview of application and grant
award process.

578.19 Application process.

578.21 Awarding funds.

578.23 Executing grant agreements.

578.26 Site control.

578,27 Consolidated plan.

678.29 Subsidy layering.

578.31 Environmental review.

578.33 Renewals.

578,35 Appeal.

Subpart D—Program Components and
Eligible Costs

578.37 Program components and uses of
assistance,

578.39 Continuum of Care planning
activities.

678.41 Unified Funding Agency costs.

578.43 Acquisition,

578.45 Rehabilitation.

578.47 New construction.

578.49 Leasing,

578.51 Rental assistance.

578.63 Supportive services.

578.66 Operating costs.

578,57 Homeless Management Information
System. .

578,569 Project administrative costs.

678.61 Relocation costs.

578.83 Indirect costs.

Subpart E—High-Performing Communities

578.66 Standards.

578.67 Publication of application.
578.60 Cooperation among entities.
578.71 HPC-eligible activities.

Subpart F—Program Requirements

578.73 Matching requirements.

578.76 General operations.

578.77 Calculating occupancy charges and
rent.

578.79 Limitation on transitional housing.

578.81 Term of commitment, repayment of
- grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
-acquisition,

578,85 Timeliness standards.
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578.87 . Limitation on use of funds.

578.89 Limitation on use of grant funds to
serve persons defined as homeless under
other federal laws.

578.91 Termination of assistance to
program participants.

678.93 Fair Housing and Equal
Opportunity.

578.96 Conflicts of interest.

578.97 Program income.

5§78.99 Applicability of other federal
requirements.

Subpart G—Grant Administration
578.101 Technicél assistance.
578,103 Recordkeeping requirements.
578.105 Grant end project changes.
578,107 Sanctions.

578.109 Closeout.

Authority: 42 U,S.C, 11371 et s6q., 42
U.S.C. 3535(d).

Subpart A;-—General Provisions

§578.1 Purpose and scope.

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local

overnments to quickly rehouse

omeless individuals ancluding
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; :

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. '

§578.3 Definitions.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum.




Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

45443

At risk of homelessness. (1) An
individual or family who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD;

(ii) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social -
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;
and :
(iii) Meets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

) Lives in a hotel or motsl and the
cost of the hotel or motel stay is not.paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E%) Lives ih a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in & larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A chiltf or youth who does not
qualify as “homeless” under this
section, but qualifies as “*homeless”
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.S.C. 14043e—
2(8)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool,

Chronically homeless. (1) An
individual who:

(1) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(i) Has been homeless and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(iii) Can be diagnosed with one or

_more of the following conditions:
substance use disorder, serfous mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Devslopmental disabilig means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002):

(1) A severe, chronic disability of an
individual that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the individual
attains age 22;

(ifi) Isaﬁikaly to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C) EIl,geaming;

(D) Mobility;

(E) Self-direction;

{F) Capacity for indelf):ndent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(i) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a ligh-
performing community by HUD.

Homeless means:

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

(i) An individual or family with a
primary nighttime residencs that is a
public or private place not designed for
or ordinarily usenf as a regular sleeping
accommodation for human beings,
including a car, park, abandone
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
{including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

{2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(ii) No subsequent residence has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(i) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S.C. 5732a),
section 637 of the Head Start Act (42
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(1ii) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

8v¥ Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse {including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any indiv¥dnal or family who:

(i) Is fleeing, or is attempting to flee,
domestic violence, dating violence,
sexual assaull, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family’s
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(ii) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

MIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless
ersons carried out on one night in the
ast 10 calendar days of January or at
such other time as required by HUD.
Private nonprofit organization means

an organization:

{1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual;

(2) That has a voluntar{ board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.

Recipient means an applicant that
signs a grant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

{’Zg Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UF A) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women’s shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care,

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§ 578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.85(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual.

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§578.7 Responsibliities of the Continuum
of Care,

(a) Operate the Continuum of Care.
The Continuum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and teke action against poor
performers;

(7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with racipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the noeds
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
established by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing

ATTACHMENT ....C..._..
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Continuum of Care assistance. At a
minimum, these written standards must
include:

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

1i) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousir:ig assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum {is
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 576.400(e)(3)(vi),
(e)(3)(vii), (e)(3)(viii), and (e)(3)(ix).

{b) Designating and operating an
HMIS. The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS. :

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

(5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continuum of Care planning. The
Continuum must develop a plan that
includes:

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families. At
a minimum, such system encompasses
the following;:

(i) Outreach, engagement, and
assessment;

{ii) Shelter, housing, and supportive
services;

(iii) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area that meets the following
requirements:

1) Homeless persons who are living in
a place not designed or ordinarily used
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons.

(i) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§578.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under §578.19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(3) Determins if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) f more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(i) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§578.11 Unifled Funding Agency.

(a) Becoming a Unified Funding
Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum.

(b) Criteria for designating a UFA.
HUD will consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
tha standards set forth in 24 CFR 84,21
{for nonprofit organizations) and 24 CFR
85.20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA,

(c) Requirements. HUD-designated
UFAs ghall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, ,

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 Remedlal action.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may taeke remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area.

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants.

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

(b} Designation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

c) Exclusion. For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, end all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

Ei’i) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
praven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

(iif) Deducting the amount of funding
necessary for Continuum of Care
planniniactivities and UFA costs.

(3) PPRN is calculated on the amount
determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

i) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

(iif) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the CDBG formula, to
mestropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico.

(4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Calculating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount. First, HUD will total
the PPRN amounts for sach
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding eny counties applying
for or receiving funding from tﬂe Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§678.21 Awarding funds.

(a) Selection, HUD will review
applicatfons in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards. HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant.

(c) Satisfying conditions. EUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions

_ attached to an award must be completed

within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24
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months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.

(a) Deadline. No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under

" the other.

(3) Unified Funding Agencies. If a
Continuum is'a UFA that HUD has
approved, then HUD will entor into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grarits will cover the entire .
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.

(c) Required agreements. Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578;

(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwiss, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that:
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(ii) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
prciject;

. (111) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; _

iv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
set forth in § 578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
re%uiremems under 24 CFR part 578;
an

{(12) To comply with such other terms
and conditions as HUD may establish by
NOFA.

§578.25 Site control.

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controllied by the individuals -
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.

(b) Evidence. Acceptable evidence of
site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selacted
applicant or intended subrecipient
ié)entified in the application for
assistance, '

(c) Tax credit projects. (1) Applicents
that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

(i) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(ii) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.

(b) Ot}lner applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s a;:glication for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 678.35.

(c) Timiing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.

§578.29 Subsidy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 CFR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD’s
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits.

§578.31 Environmental review.

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
propeérty, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals."

(a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specificd by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b) Length of renewal. HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations.

(c) Assistance available. (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
grogram even if the awardees would not

e eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of bousing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 6582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under thé
Supportive Housing Program.

(2) Renewal of awards made after
August 30, 2012. Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

(e) Unsuccessful praojects, HUD may
renew a project that was eligible for
renewal in the competition and was part
ofan apglication that was not fundeg
despite having been submitted on time,
in tge manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

(f} Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grent and this part.
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§678.35 Appeal.

(a) In general. Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the a jpeal.

{b) Solo app? cants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to ¥articipate in the
Continuum of Care planning process in
the geographic area in which thay
operate, that believe they were denied
the right to participate in e reasonable
manner, ans that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application.

3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner a8 HUD may require by Notice.

{4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision. HUD will notify the solo
applicant and the Continuum of its )
decision within 60 days of receipt of the
Continuum’s response.

(6) Funding. If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s).

(c) Denied or decreased funding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award.

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease.
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(3) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds.

(d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in two or
more competing Continuum of Care
applications wil! be funded.

2) Who may appeal. The designated
applicant(s) for the lower scoring
Continuum may appsal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date of HUD's
announcement of the award.

(3) Decision. HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse a decision only upon & showing
by the applicant that HUD error caused
the denial. '

(e) Consolidated plan certification. (1)
In general. An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan,

(3) Jurisdiction responss. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the

appeal.

&) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD'’s receipt of the jurisdiction’s

resimnse. As part of its review, HUD
will consider:

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate.

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs )

§5678.37 Program components and uses of
assistance.

(a) Continuum of Care funds may be
usad to pay for the eligible costs listed
in §578.39 through § 578,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 678.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Pormanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to mest
the needs of the program participants
must be made available to the program
participants.

(ii) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 578.563, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.51(c), as necessary to help

(f) through (i); and (1)(1). These projects:

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§578.51(a)(1)(i) and (ii); (a)(2); (c) and

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

(B) May set a maximum amount or
percentage of rental assistance that a
program particigant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent..For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops.

(E) Must re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant’s need for
assistance. When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1094 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services.

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH., Grant funds may be used
. for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance. SSO includes strest
outreach.,

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(5) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR 576,106, that are
necessary to prevent an individual or
family from becoming homeless.

{b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through § 578.63 when
used to: :

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

@3 Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

RS Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

{7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.

(c) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and insligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portien of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
actlvities.

(a) In general. Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (3) Participating in the consolidated
plan(s) for the geographic area(s).

{b) Continuum of Care planning
activities. Eligible planning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
groviders, mental health agencies,

ospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless -
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.

§578.41 Unlfied Funding Agency costs.
(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs. UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care

program,

(5 Monitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.

§678.43 Acquisition.

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.

§578.45 Rehabllitation.

(a} Use. Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eh'gz'gle costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards.

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction.

(a) Use. Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new canstruction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing.

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition.

) Ineligible costs. Grant funds may
not be-used for new construction on
leased property.

§578.49 Leasing.

(a) Use. (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
whers the partnership owns the
structure, unless HUD authorized an
exception for good cause.

(2) Any request for an exception must
include the following: '

(i) A description o%how leasing these
structures is in the best interest of the

rogram;

(i1) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(i) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.

(b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space,

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost,

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent.

ér)n Occupancy ugreementis and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Calculation of occupancy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in § 678.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under '
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Rental assistance.

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance

" with the policies and procedures

established by the Continuum as set
forth in § 578.7(a)(9) and this section.

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or

ermanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent.

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violencs,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.

[d)ySponsar-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.

(e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
ons competition, )

(f) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in sach project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.

{(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental essistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental
assistance awarded may be spent in any
year of a 5-year grant term; or

(i) A hig{er percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.

(3) A recipient must serve at least as
many program participants as shown in
its application for assistancs.

(4},}){’ the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pag a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.

(i) Vacancies. If a unit assisted under
this section is vacated before the
expiration of the leass, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible.
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies,

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month’s rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

(k) Resident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97.

(1) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party.

(2) Initial lease for transitional
housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up toa
maximum term of 24 months:

§578.53 Supportive services.

(a) In general, Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants, If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing. ’

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.

(b) Duration. (1) For a transitional
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent ‘
housing who were homeless in the prior |
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

{4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once

er month as set forth in
§ 578.37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.

(c) Special populations. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certifications
neaded to provide supportive services
are not eligible costs.

(e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by § 578.53(a)(2) are eligible
costs.

(2) Assistance with moving costs.
Reasonable one-time moving costs are
saligible and include truck rental and
hiring a moving company.
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
sligible costs. Component services and
activities consist of:

(i) Counseling;

(ii) Developing, securing, and
coordinating services;

{iif) Using the centralized or
coordinated assessment system as
required under § 578.23(c)(9).

?iv] Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating

rogram participant progress;
P (vi) Prcalidingpinfogna%on and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with -
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. ‘

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligiblo.

(i) The children must be under the age
of 13, unless they are disabled children.

(ii) Disabled children must be under
the age of 18,

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be )
eligible. ' :

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Secom]J Language,
and General Educational Development
(GED). )

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(8) Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(i) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates.

(ii) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources.

(7) Food. The cost of providing meals
or groceries to program participants is
eligible,

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(1) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees.

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing.

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding '
criminal warrants.

(ii) Component services or activitios
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counssling.

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees’ salaries and
other costs necessary to perform the
services.

{iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

(11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health
problems and the development of a
treatment plan;

(i) Assisting individuals to
understand their health needs;

(iii) Providing directly or assisting
individuals to obtain and utilize
appropriate medicel treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication;

{vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care.

(13) Outreach services. The costs of
activities to engaga persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are

eligible,

&) Eligible costs include the outreach
worker's transportation costs and a cell
phone to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; activel
connecting and providing people wi
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible. .

(15) Transportation. Eligible costs are:

(i) The costs of program participant’s
travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.

{ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
sarvin%‘ Erogram articipants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

{vi) If public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
neoding car repairs or maintenance
required to operate a personal vehicls,
subject to the following;

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits, This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e){16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(i) The costs of labor or supplies, and
materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and

(ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.65 Operating costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and parmanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2) Property taxes and insurance;

{3) Schedui'ed payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

or area is paid for with grant funds;

(5) Electricity, gas, and water;

(8) Furniture; and

(7) Equipment,

(c) Ineligible costs. Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.57 Homeless Management
Information System.

(a) Bligible costs. (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS -
designated by the Continuum of Care,
including the costs of:

(i) Purchasing or leasing computer
hardware;

(ii) Purchasing software or software
licenses;

(iif) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space;

(vi) Paying charges for electricity, gas,
water, phone service, and high-spee
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including: :

(A) C_ompleting data entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;

(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. '

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: ‘

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements.

§578.59 Project administrative costs.

(a) Eligible costs. The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. Thess costs
include, but are not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whoso primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section,

(ii) Travel costs incurred for
monitoring of subrecipients;

(iii) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578,31,

) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of tho grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients. -

(2) Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.

§578.61 Relocation costs.

(a) In general. Rolocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligibla.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.

§578.63 Indirect costs.

(a) In general. Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicable.

{(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable.

(c) Expenditure limits. The indirect
costs charged to an activity subjsct to an
expenditure limit under §§ 678.39,
578.41, and 578,59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E—High-Performing
Communities

§576.65 Standards.

() In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continunm be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

E)) Applying for HPC designation. The
application must be submitted at such

time and in such manner es HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

(c) Standards for qualifying as an
HPC. To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homslessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(i1) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

(iii) HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD'’s HMIS
requirements.

?iv) Serving families and youth. With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
gax‘agraph (3) of the definition of

omeless in § 576.2:

{A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum's
HMIS that is provided in a narrative or
other form prescribed by HUD that it
mests both of the following standards:

(i) Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(i1) Renewing HPC status. If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community,

§578.67 Publication of application.

HUD will publish the application to
be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one.

§578.69 Cooperation among entities.

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-eligible activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576.500 apply.

Subpart F—Program Requirements

§678.73 Matching requirements.

(a) In general. The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71.

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71. .

(2) The requirements of 24 CFR 84.23
and 86.24 apply. '

(3) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization. If the recipient or
subrecipient does not have employees
Eerforming similar work, the rates must

e consistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the torm of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§678.76 General operations.

(a) State and local requirsments. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.

(2) Services provided with assistance
under this part rust be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. .

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
livin%/sleeping room,

(2) If household composition changes
during the term of assistancs, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services.

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
fecilities for residents,

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.

(f) Residential supervision. Ea
recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and meking policies
and decisions.

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
bomeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

85 Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a’
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program.

(i) Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying memﬁer's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculating occupancy charges
and rent.

* (a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing,

(b) Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly
income; or

{3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
mest the family’s housing costs, the
portion of the payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant’s income initially,

- and if there is a change in family

composition (e.g., birth of a child) or a
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Resx'l},ent rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a){1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1)). '

(ii) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment.

§678.79 Limitation on transitional
housing. ‘

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§578.81 Term of commitment, repayment
of grante, and prevention of undue benefits.
(a) In general. All recipients and
subrecipients receiving grant funds for
acquijsition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 15
years from the date ofpinitial occupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants

before receiving payment of grant funds.

(b) Conversion, Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must bé in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area,

(c} Repayment of grant funds. If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD wiﬁ require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the
housing is used for such purposes for
more than 10 years, the payment
amount will be raduced%y 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.

(e) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that meet the requirements of
this part;

(3) Project-bascd rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.

§578.83 Displacement, relocation, and
acquisition.

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. “‘Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking, .

{b) Temporary relocation. (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C. 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.

(ZfrExisting Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act. Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treateJJ as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(1) Appropriate advisory services,
including reasonable advance written
notice of: :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)() of this section. '

(c) Relocation assistance for displaced
persons. (1) In general. A displaced
person {defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24. A displaced person must be advised
of his or Eer rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.205(c)(2)(i1)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person” means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with § 578.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(E)) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or

(ii) For the purposes of paragraph (c)
of this section, the term “displaced
person” means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
garticipant occupying transitional

ousing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
occurs;

(2) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

{2) The program participant is not
eligible to return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

{C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(3) Other conditions of the move are
not reasonable.

(iii) Notwithstanding the provisions of
paragraph (c)(2)(i) or (ii) of this section,
a person does not qualify as a
“‘displaced person” if: :

(Ag The person has been evicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see § 578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipient may requost, at any
time, HUD’s determination of whether a
displacement is or would be covered
under this section.

{3) Initiation of negotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to procesd
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 48 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.

(e) Appeals. A person who disagrees
with the recipient’s (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards.

(a) In general. Recipients must initiate
approved activities and projects
promptly.

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction activities must begin
within 8 months of the later of signing
of the grant agreement or of signing an
addensum to the grant agreement
authorizing use of grant funds for the
project.

(2) Construction activities must be
completed within 24 months of signing
the grant agreement.

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence.

§578.87 Limitation on use of funds,

(a) Maintenance of effort. No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

{b) Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation. Recipients and
. subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.

(1) Bensficiaries. In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice.

(2) Ssparation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
indelpendence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) Alternative provider. If a program
participant or S:'ospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requiremsnts of
§578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements.

(5) Structures. grogram funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuum of Care program,

" Sanctuaries, chapels, or other rooms

that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85), '

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

{5) Rental assistance and operating.

(d) Program fees. Recipients and
subrecipients may not charge program
participants progrem fees.

§678.80 LImitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement.
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in mesting
the overall goals and ebjectives of the
plan submitted under section
427(b){1)(B) of the Act, especially with
respect to children and unaccompanied
youth, :

(b) Limit. No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care’s geographic
area may be used to serve such persons.

(c) Exception. The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.

§5678.91 Termination of assistance to
program participants.

(2) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.

(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minirmum, must consist of:

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
Opportunity. i

{(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable. .

{(b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
particular homeless subpopu{ation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: :

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to
families with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing.

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.

(6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 5§74 may be
limited to persons with acquired
immunodeficiency syndrome or related
discases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the spetialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.eligible individuals with i
disabilities or families including an !
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities; ‘

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws.

(d) Accessibility and integrative
housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles Il and III of the
Amaericans with Disebilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) ngibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a project that receives
funds under this part.

§578.95 Confiicts of interest,

(a) Procurement. For the procurement
of praperty (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
organizations),

) Continuum of Care board
members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.

{c) Organizational conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
or%anizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person’s, as in Paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such an
organizationial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts. For all other
transactions and activitiss, the following
restrictions apply:

(1) No covered person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exorcises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure.

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompaniod by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies.

ii) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open compestitive hidding
or negotiation;

(C]gWhether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in th}? p())i‘;ition t;lieezcrft;ed in

aragraph (c)(1) of this section;
P (E?fr V&at er undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) Wﬁether the person affected is a
member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(GrAny other relevant considerations.

§5678.97 Program income.

(a) Defined. Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity.

(b) Use. Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the Smject by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income may be
deducted from gross income to calculate

rogram income, provided that the costs
Eave not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.89 Applicabllity of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review. Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in § 578.31.

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 8003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

{1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
§10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

ensergy and resource recovery; and
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(3) Must have established an
affirmative procurement J)rogram for the
procurement of recovered materials
identified in the EPA guidelines,

(c) Transparency Act Reporting,
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1082 (16 U.S.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.

e) Applicability of OMB Circulars.
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian TribaF Governments (OMB
Circular A-87)—apply to governmental .
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821—4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1092 (42 U.S.C. 4851—4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H,J, K, M, and R
apply to activities under this program.

g) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A~
133, “Audits of States, Local
Governments, and Non-profit
Organizations.”

) Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable.

Subpart G—Grant Administration

§578.101 Technical assistance.

(a) Purpose. The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness.

) Defined. Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs,

{c) Set-aside. HUD may set aside
funds annually to provide technical
assistances, either directly by HUD staff
or indirectly through third-party
providers.

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§678,103 Recordkeeping requirements.
(a) In general. The recipient and its
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
.?1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Care:

(i) Evidence that the Board selected by
the Continuum of Care mests the
requirements of § 578.5(b);

i) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

iii) Evidence that the Continuum has
prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

3) Homeless status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional -
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

(ii) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violencs, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household.

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;:

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(ii) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (iii) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

{iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

{7) Program participant records. In
addition to evidence of “homeless”
status or “at-risk-of-homelessness’
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(ii) Where applicable, compliance
with the termination of assistance
requirement in § 578.91.

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, ,

{10) MZtch. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts of interest. The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in § 578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§578.95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 678.96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under § 578.87(b).

(14} Affirmatively Furthering Fair
Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

15) Other federal requirements. The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578.99, as
applicable.

18) Subrecipients and contractors, (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

(ii) Tﬁe recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

(iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84,

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.

(b) Confidentiality. In addition to
meseting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identiil}'ing information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and-
confidential;

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(¢) Period of record retention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 years or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and .

(2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(g]r Access to records, (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 6 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this part.

e) Reports. In addﬁion to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD: Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578.81(e).

§578.105 Grant and project changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant cianges
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records.

§678.107 Sanctions.

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
res&onsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will roly primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Wiere
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from
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other sources, including citizen
comments, complaint determinations,
and litigation.

(2) IfiIUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUD may cgange the
method of payment to require the
recipient to submit documentation |
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements.

(3) If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of .
this section.

(b) Remedial actions and sgnctions.
Romedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:

) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;

(i) Establishing and following a
management plan that essigns
responsibilities for carrying out the
remedial actions;

(iii) Canceling or revising activities or
projects likely to be affocted by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
eligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

{vii) Making matching contributions
before or as draws are made from the
recipient’s grant.

(2) HUD may change the method of
payment to a reimbursement basis.

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD’s
choosing.

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. ,

{6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affacted activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient.

{8) HUD may condition a future grant,

(9) HUD may take other remedies that
are legally available.

(c) Recipient sanctions. If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section.

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD.

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.

(c) Clossout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for clossout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(iii) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section.

Dated: June 28, 2012.

Mark Johnston,

Assistant Secretary for Community Plonning
and Development (Acting).

[FR Dac. 2012~17546 Filed 7—30~12; 8:45 am]
BILLING CODE 4210-67-P
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AUTHENTICATED |
US, GOVERNMENT .
NIDRMATION
GPQ,

Office of the Secratary, HUD

respect to date, information or re-
port(s) required under subpart B of this
part (but that are not required by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 807(e) or (f)
of the Freddie Mac Aoct), the Sedretary
may pursue any civil or administrative
remedies or penalties against the GSH

- that may be available to the Secretary.

The Seoretary shall pursue such rem-
edies under applioable law.

(3) Procedures. The Secretary shall-

comply with the procedures set forth in
subpart G of this part in oconneotion
with any enforcement action that he or
she may initiate against e GSD under
paragraph () of this section.,

[69 FR 63843, Nov; 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Beo.

84.1 Punrpose.

84.2 Definitions.

84.8 REffeot on other issuanoes.

- 84.4 Deviations,

84.6 Bubawaxrds, ,
Subpart B—Pre-Award Requirements

84.10 - Purpose.
84.11 Pre-award policies.
8. 12 Fortns for applying for Federal assist-

84.13 Debmmsnt and suspension; Drag-Free
Workplace,

84.14 Speoial award conditions,

84.15 Metrio system of measurement.

84,18 Resource Conservation and Reocovery

Aot.
84.17 Oertifications and representations.

Subpart C~Posi-Award Requirements
FINANOIAL AND PROGRAM MANAGEMENT
84.20 Purpose of financial and program man-

agemont,

B4.21 Standards for finanocial management
gystems,

84.22 Payment.

84.23 Oost sharing or matohing.

84.24 Program income,

84.25 Revision of budget and program plans.

84.26 Non-Federal audits.

84,21 Allowable costs.

Pi. 84

84.38 Perlod of availability of funds..

" PROPERTY BTANDARDS

84.80 Purposs of property standards.

84.31 Insurance coverage.

84,92 Real proporty.

84.33 Fodmlly-owned and exempt property.

84,8¢ Bquipmen

84.85 BSupplies md other expend-.b]o prop-
erty.

84.36 Intangible property,

84.87 Property trust relationship.

PROCURBMENT STANDARDS

84.40 Purpose of proourement standards.
84.41 Reoipient responsibilities.
84.42 Oodes of conduot.
84.48 Competition.
84.4¢ Prooursment prossdures,
84.45 Oost and prioe analysis.
84.46 Proourement records.
84,47 OContract administration.
84.48 Contraot movisions.
REPORTS AND REOORDS
84.50 Purpose of reports and records.
B4.51 Mogitoring' and reporting program
performance.

84.52 Finanocia) reporting.
84.63 Retention and access requirements for

records.
TRRMINATION m’nummm

84,60 Purpose of termination and enforoe-
ment, '

84.61 Termination,

84.62 Mnforcement.

Subparl D—Afler-the-Awatd Requirernents

'84.70 Purpose,

84.71 Closeout procedurss.

84.72 Bubsequent adjustments and oon-
tinuing responsibilities.

8498 Oolleotion of amounts due.

Subpast E—Use of Lump Sum Grants

84.80 Oonditions for uss of Lumyp Sum (fixed
prioce or fixed amount) grants.

61,81 Definition,

84.82 Provisions applicable only to lump
8sum grants,

84.88 Property standarvds.

84,84 Proourement standards.

84.85 Reports and reoords,

84.86 Termination and snforoement.

84,87 Closeout prooedures, subsequent ad-
justments and oontinuing responsibil-
ities.

APPINDIX A TO PART 84—O0ONTRACT PROVI-
SIONS

AUTHORITY: 42 U.B.C. 9535(d).

SOURCE: 58 FR 47011, Sept. 13, 1984, unless
otherwise noted.
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§84.1

Subpart A—General

§84.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
gtitutions of higher education, hos-
pitals, and other non-profit organiva-
tions. Additional or inoonsistent re-
quirements shall not be imposed, ex-
- oept as provided in §§84.4, and 84,14 or
unless specifically reguired by Federal
statute or exeoutive order. Non-profit
organizations that implement Pederal
programs for the Btates are also sub-
jeot to Btate requirements.

§84.2 Definitions,

Accrued erpenditures means the
charges incurred by the recipient dur-
ing a given psriod requiring the provi-
sion of funds for:

(1) Goods and other tangible property
recelved;

(2) Services performed by employees,
contractors, subreocipients, and other
payees; and

(3) Other amounts becoming owed
under programs for whioh no ourrent
gorvices or performance is required.

Accrued income means the sum of:

(1) Barninge during a given period
from:

) Bervices performed by the recipi-
ent; and

(11) Goods and other tangible prop-
erty delivered to purchasers; and

(2). Amounts becoming owed to the
recipient for which no ourrent services
or performance is required by the re-
cipient.

Acguisition cost of egquipmeni means
the net invoice prics of the equipment,
including the oost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was aoguired, Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or exoluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
aocounting practioes.

Advance means & payment made by
Treasury cheok or other appropriate
payment mechanism to a recipient
wpon its request either before outlays
are made by the reoipient or through

24 CFR Subfille A (4-1-11 Edifion)

the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
inolude grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
ent. The term does not include: tech-
nioal essistanoce, which provides serv-
ioces instead of money; other assistanoe
in the form of loans, loan guarantees,
capital advanoces under the Seotions 202
and 811 programs, interest subsidies, or
insurance; direot payments of any kind
to0 individuals: and, contracts whioh
are reguired to be entered into and ad-
ministered under proourement laws
and regulations.

Cash contributions means the recipi-
ent’s orsh outlay, including the outlay
of money contributed to the recipient
by third parties.

Clossout means the process by which
HOUD determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and HUD.

Coniract means & proourement oon-
traot under an award or subaward, and
a proourement subcontract under & re-
oipient's or subrecipient’s contraot.

Cost sharing or matohing means that
portion of project or program costs not
borne by HUD.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends.

Disallowed costs means those oharges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal ocost principles or
other terms and oonditions contained
in the award.

Egquipment means tangible nonexpend-
able personal property including ex-
empt property oharged directly to the
award having a uvseful life of more than
one year and an aoquisition cost of
$6000 or more per unit. However, oon-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the oontrol of HUD that, as determined

by the Secretary, i no longer raguired
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for its needs or the discharge of its re-
sponsibilities.

Ezempt property means tangible per—
sonal property aoguired in whole or in
pert with Federal funds, where HUD
has statutory authority to vest title in
the reciplent without further ohliga-
tion to the Federal Government. An ex-
ample of exempt property auwthority is
contained in the Federal Grant and Oo-
operative Agreement Aot (81 U.B.C.
6308), for property acgquired under an
award to conduct basic or applied re-
ssarch by a non-profit institution of
higher education or non-profit organi-
zation whose prinoipal purpose is con-
dnoting solentific research,

Federal awarding agency means thé
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amowsit of Federal funds obli-
gated by HUD for use by the reoipient,
This amount may include any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real propertm equip-
ment, or supplies means that percent-
age of the property's acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the perlod of
time when Federal funding is available
for obligation by the recipient,

Intangidle property and debt instru-
menis means, but is not limited to,
trademarks, copyrights, patents and
patent applioations and such property
‘a8 loans, notes and other debt instru-
ments, lease agieements, stook and
other instruments of property owner-
ship, whetber considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, ocontracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Oullays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
besis. For reports prepared on a oash
basis, outleys are the sum of cash die-
bursements for direct charges for goods
and servioses, the amount of indireot ex-
pense charged, the value of third party

§84.2

in-kind oontributions applied and the
amount of oash advances and payments
made to subrecipients. For reports pre-
pared on an acorual basis, outlays are
the sum of ocagh disbursements for ai-
rect charges for goods and sexrvices, the

amount of indirect expense ingurred,-

the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-

celved, for services performed by em- -

ployees, contractors, subrecipients and
other payees and other amounts be-
corhing owed under programs for which
no ourrent services or performanoce are
required.

Personal properiy means property of
any kind exoept real property. It may
be tangible, having physioal existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
seourities.

‘Prior approval means written ap-
proval by an authorized official evi-
denocing prior consent.

Program income means gross inocome
earned by the recipient that is direotly
generated by a supported sotivity or
earned as & result of the award (see ex-
clusions in §§84.24 (6) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property aoguired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award,. loense fees and royalties on
patents and copyrights, and interest on
loans made with award fuonds. Interest
earned on advanoes of Federal funds is
not program inocome. Bxocept ag other-
wise provided in HUD regulations or
the terms and conditions of the award,
program inoome does not include the
reoeipt ‘of principal on loans, rebates,
credits, discounts, eto., or interest
earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Pederal cost principles, inourred by &
recipient and the value of the contribu-
tions made by third parties in acocom-
plishing the objectives of the award
during the projeot period.

Project period means the period estab-
lished in the award dooument during
whésoh HUD sponsorship begins and
ends,
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Properly means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

Real property means land, including
land improvements, struotures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Reciptent means an organieation re-
coiving finanocial assistance direotly
from HUD to oarry out & project or
program, The term inoludes public and
private institutions of higher edu-
oation, public and private hospitals,
and other quesi-public and private non-
profit organizations such as, but not
limited to, community aotion agenoies,
research institutes, educational asso-
clations, and health ocenters. The term
includes commercial organizations,
international organizations when oper-
ating domestically (such as agenocies of
the United Nations) which are reoipi-
ents, subreciplents, or contractors or
subcontractors of recipients or sub-
recipients, The term does not include
government~owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-soale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development oenters., The term
does not inclnde mortgagors that re-
celve mortgages insured or held by
HUD or mortgagors or project owners
that reoeive oapital advanoes from
HUD under the Section 202 and 811 pro-
grams, )

Research and development means all
researoch aotivities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. “Research” is defined ae a Bys-
tematic study directed toward fuller
soientific knowledge or understanding
of the pubject studied. ‘*Development'*
is the systematic use of kmowledgs and
understanding gained from research di-
reoted toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and prooesses, The term
research also includes aotivities in-
volving the training of individuals in
regsearch teohniqnes where such aotivi-
ties utilize the same facilities as other
research and development activities

24 CFR Subfifie A (4-1-11 Edition)

and where such activities are not in-
cluded in the instruction funotion.

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.8.0. 408(11), whichever is
greater. .

Subaward means: .

(1) An award of financial assistance
in the form of money, or propsrty in
Heu of money, made under an award by
a reciplent to an eligible subreoipient
or by a subreoipient to & lower tier sub-
recipient, The term includes financial
asgistance when provided by any legal
agreement, even if the agreement is
called a contraot, but does not inoclude
proourement of goods and services nor
does 1t include any form of assistance
which is excluded from the definition
of “award”. .

(2) For OCommunity Development
Bloock Grants, the term *“subaward"
Goes not include the arrangement
whereby the prime recipient transfers
funds o another entity and that entity
is the project. A distinotion is mede be-
tween suoch a transfer for the further-
anoe of the prime recipient’s goals and
the transfer of funds to a subrecipient
who oarries out aotivities and is ao-
countable to the prime rescipient. For
example, in a ODBG award where a
prime recipient has as its program goal
the revitalization of a downtown ares,
the funds transferred to & business in
the downtown aree to remode] its Btore
would not be oomsidered & subaward
subjeot to this part 84,

Subrecipient means the legal entity to
which a subaward is made and which is

" aoocountable to the recipient for the use

of the funds provided. The term in-
oludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
exoluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
traotor conceived or first actually re-
duoed to practice in the performance of
work under a funding agreement

" (“subject inventions'), as defined in 37

OFR part 401, ‘‘Rights to Inventions
Made by Nonprofit Organizations and
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Small Business Firms Uader Govern-
ment Grants, Oontracts, and Coopera-
tive Agreements.”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending oor-
rective action by the reoipient or pend-

ing a deoision to terminate the award

by HUD. Suspension of an award is &
separate aotion from suspensions under
HUD regulations implementing E.O.
12640 and E,0, 12889, “‘Debarment and
Suspension,” at 2 OFR part 2424, -

Termination means the odncellation
of HUD sponsorship, in whole or in
part, under:an agreement at any time
prior to the date of completion.

Third party in-kind coniributions
means the value of non-oash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and servioes directly benefiting
and specifically identifiable to the
projeot or program.

Unliquidated obligations, for financial
reports prepared on & oash basis, means
the amount of obligations inocurred by
the reaipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
beenrt recorded.

Unobligated balance means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deduocting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded

_ and the amount which could have been
awarded under the reoipient’s approved
negotiated indirect cost rate.

Working capital advance means & pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period.

50 FR 47011, Sept. 18, 1894, as amended at 72
FR 73492. Deo. 2%, 2007)
$84.3 Effect on other issuances,

For awards subject to this part, all
administrative requirements of ocodi-

§84.10

manuals, handbooks and other non-
regulatory materials whioh are incon-
sistent with the requirements of this
part shall be superseded, exoept to the
aextent they are required by statute, or
authorized in ecoordance with the devi-
ations provision in §84.4,

$84.4 Deviations.

The Office of Management and Budg-
et. (OMB) meay grant exceptions for
classes of grants or recipients subject
to0 the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exoeptions from the’
requirements of this rule shall be per-
mitted only in unusual ciroumstanoes.
HUD may apply more restriotive re-
quirements to & olass of recipients
when approved by OMB. HUD may
apply less restrictivé requirements
when awerding small awards and when
approved by OMB, exoept for those re-
quiremente which are statutory. Bx-
ceptions on a case-by-case basis may
also be made by EUD.

§84,6 Subawards.

Unless seotions of this part speoifi-
oally exclude subrecipients from ooV-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
oation, hospitals, commercial organiza-
tions and international organizations
operating domestiocally, or other non-
profit organizations. State, loocal end
Federally reoognized Indian tribal gov-

‘ernment subreciplents are snbject to

the provieions of regulations imple-
menting the grants management com-
mon rnle, “Administrative Require-
ments for Grants and Cooperative
Agreements to State, Loooal and Feder-
ally Recognized Indian Tribal Govern-
ments,” (24 OFR part 8b).

Subpart B—Pre-Awcard
Requirements

§84.10 Purpose.

Sections 84.11 through 84.17 prescribe
forms and imstruotions and other pre-
award matters to be used in applying

fied program regulations, program for HUD awards,
457
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#84.11 Pre-award polfoies.

(a) Use of Granis and Cooperative
Agreements, and Contracts, In each in-
stanoe, HUD shell decide on the appro-
priate award instroment (i.e., grant,
ocooperative agreement, or oontraoct),
The Federal Grant and OCooperative
Agreement Aot (31 U.8.0. 6301-08) gov-
erns the uwse of grants, cooperative
agresments and oontraots. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaoction {8 to accomplish & public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory oriterion for ohoosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expeoted between the ex-
ecutive agency and the BState, local
government, or other recipient when
carrying out the aotivity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct’ benefit or use of the Federal
CGovernment.

(b) Public Notice and Priority Seiting,
HUD shall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84.12 Forms for applying for Federal
assistance.

(a) HUD shall comply with the appli-
cable report olearance requirements of
5 OFR part 1820, “Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used by HUD in place
of or as & supplement to the Standard
Form 424 (SF-424) series.

(b) Applicants shall use the BF-424 se-
ries or those forms and instruotions
presoribed by HUD.

(¢) For Federal programs oovered by
E.O. 12872, *‘Intergovernmental Review
of Pederal Programs,’” the applioant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistence) indicating whether the ap-
plioation was subjeot to review by the
State Bingle Point of Contact (SPOC).
The name and address of the SPOC for
a partioular State can be obtained from
the Catalog of Federal Domestic Assist-
ance, The SPOC shall advise the appli-
cant whether the program for which

24 CFR Subtitie A (4~1-11 Edilion)

application is made has been seleoted
by that State for review.

§84.13 Debarment and
Drug-Free Workplace.

(2) Recipients and subrecipisnts shall
comply with the governmentwide non-
proourement debarment and suspension
requirements in 2 OFR part 2424, These
governmentwide requirements restrict
subawarde and oontraots- with certain
parties that are debarred, suspended, or
otherwise excluded from or ineligible
for participation in federal assistance
programs or activities. -

{b) Recipients and subreciplents shall
ocomply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U.8.C. 701), as set forth at 24 CFR part
21,

suspension;

[72 FR 79481, Deo, 27, 3007]

§84.14 Speocial award conditions.

If an applioant or recipient:

(a) Has & history of poor perform-
ance;

(b) Is not finanocially stable;

(c) Has & management system that
does not meet the standards prescribed
in this part;

(d) Has not oonformed to the terms
and conditions of & previous award; or

(e) Is not otherwise responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional reguire-
ments, the reason why the edditional
requirements are being imposed, the
nature of the correstive action needed,
the time allowed for completing the
corrective aotions, and the method for
requesting reconsideration of the addi-
tional requirements impoged. Any spe-
cial conditions shall be promptly re-
moved once the oonditions that
prompted them have been corrected.

§84,15 Meiric system of measurement,

The Metric Oonversion Aot, as
amended by the Omnibus Trade and
Competitiveness Act (16 U.8.C. 205) de-
olares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Aot requires
each Federal agenoy to establich & date
or dateg in oonsultation with the Seo-
retary of Commerce, when the metric
system of measurement will be used-in
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the agenoy’s procurements, grants, and
other business-related activities. Met~
rio implementation may take longer
where the use of the system is initially
impraoctioal or Mkely to ocause signifi-
cant inefficiencies in the acoomplish-
ment of federally-funded aotivities.
HUD shall follow the provisions of B.O.
12170, *Metrio Usage in Federal Gov-
ernment Programs.’

§84.16 Resource Conservation and Re-
sovery Act.

Onder the Resource Conservation and
Reoovery Aot (RCRA) (Pub. L. 94-580,
42 U.8,0. 6962), any State agency or
agenoy of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Seotion
6002, Section 6002 requires that pref-
erence bs given in proourement pro-
grams to the purchase -of speoific prod-
nots containing reoycled meaterials
identified in gnidelines developed by
the Environmental Proteotion Agenoy
(EPA) (40 OFR, parts 247 through 254).
Acocordingly, State and looal institu-
tions of higher eduoation, hospitsls,
commercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs fanded with Federal funds to
the purchase of recycled produots pur-
suant to the HPA guidelines.

§84.17 Certifications and representa-

tions,

Unless prohibited by statute or oodi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statute, exeontive order, or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agenocy. Annual
cartifioations and representations shall
be signed by responsible officials with
the suthority to ensure recipients'
compliance with the pertinent require-
ments.

§84.21

Subpart C—Post-Award
Requirements

FINANOIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-

gram management, .
" Seotions 84.21 through 84.28 prescribe
standards for financial management
systems, methods for meking pay-
ments and rules for; satisfying cost
gharing and matching requirements,
acoounting for program income, budget
revision approvals, making aundits, de-
termining allowability of oost, and es-
tablishing fund availability.

$84.21 Standards for finmancial man-
agement systems,

(a) HUD shall require recipients to
relate financial data to performence
data and develop unit cost informeation
whenever practioal. -

(b) Reoipients’ financial management
systems shall provide for the following:

(1) Aoccurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in ascordance with the report-
ing regunirements et forth in §84.63. If
a reoipient maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an aocrual acocounting system. These

- recipients may develop such aoorual

date for their reports on the basis of an
apalysis of the documentation on hand.

(2) Records that identify adequately
the souroe and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-

tions, obligations, unobligated bal- -

ances, assets, outlays, income and In-
terest.

(8) Bffective control over and ac-
countability for all funds, property and
other assets. Reclpients shall - ade-
quately safeguard all such assets and
assure they are used solely for author-
jzed purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial informatioh
ghould be related to performance and
unit cost data.

- () Written procedures to minimize
the time elapsing between the transfer
of funde to the recipient from the U.S.
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ATTACHMENT ...t ..
PAGE... 1. OF .21  PAGES




§84.22

Treasury and the issuance or redemp-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Oash Management Im-
provement Aot (OMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be oonsistent with OMIA
Treasury-State Agreements or the
CMIA default prooedures codified at 81
OFR part 205, “Withdrawal of Oash
from the Treasury for Advanoces under
Federal Grant and Other Programs,”

(6) Written prooedures for deter-
mining the reasonsbleness, allocability
and allowability of costs in acocordanoce
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

() Accounting records including cost
acoounting records that are supported
by source dooumentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its disoretion, may require adeguate
bonding and insurance if the bonding
and insurance reguirements of the re-
clpient are not deemed adequate to
protect the interest of the Federal Gov-
ernment. )

(d) HUD may require adequate fidel-
ity ‘bond coverage where the reoipient
laoks sufficient coverage to protect the
Federal Government's interest.

(e) Where bonds are required in the
situations desoribed above, the bonds
shall be obtained from oompenies hold-
ing certificates of authority as acoept-
able sureties, as presoribed in 81 OFR
part 223, “Surety Companies Doing
Business with the United States.”

§84.22 Payment,

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issnance or redemption of
checks, warrants, or payment by other
means by the reciplents, Payment
methods of State agencies or instra-
mentalities shall be oconsistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

24 CFR Subtitie A (4-1-11 Edition)

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
oipient; and

(2) Financial management systems
that meet the standards for fund con-
trol and aococountability as established
in §84.21, Oash advanoes to a recipient
organigation shall be lmited to the
minimum amounts needed and be
timed to be in aocordance with the ao-
tual, immediate cash requirements of
the recipient organization in oarrying
out the purpose of the approved pro-
gram or project., The timing and
amount of ocash advances shall be as
olose as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project oosts and the proportionate
share of any allowable indireot costs.

(0) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by HUD
to the recipient.

(1) Advance payment mechanisms in-
olude, but are not limited to, Treasury
oheck and electronic funds transfer.

(2) Advance payment mechenisms are
subjeot to 81 OFR part 205.

(8) Reolpients shall be authorized to
submit requests for advances and reim-
bursements at- least monthly when
electronic fund transfers are not used,
~ (@) Requests for Treesury cheok ad-
vence payments shall be submitted
through electronic means determined
by the authorizing HUD program, or on
forms as may be authorized by OMB.
This form 18 not to be used when Treas-
ury check advance payments are made
t0 the recipient sutomatically through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronic funds trans-
for.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
HUD may also use this method on any
construction agreement, or if the
mejor portion of the oonstruction
project is aococomplished through pri-
vate market finanoing or Federal
loans, and the Federal assistance oon-
stitutes a minor portion of the project.
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(1) When the reimbursement method
18 used, HUD ehall make payment with-
in 80 days after receipt of the billing,
unless the billing is improper,

(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when eleotronic funds
transfers are not used.

(f) If a reoipient cannot meet the ori-
teria for advance payments and HUD
has determined that reimbursement is
not fensible beocause the resipient lacks
sufficient working capital, HUD may
provide oash on a working oapital ad-
vanoe basis. Under this procedurs, HUD
shall advanoe oash to the reoipient to
cover its estimated disbursement needs
for an initial pariod generally geared
to the awardee’s disbursing oyocle,
Thereafter, HUD shall reimburse the
recipient for its actudl cash disburse-
ments. The working oapital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advanges to their sub-
recipient to meet the subreciplent’s ac-
tual oash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program jincome, re-
bates, refunds, ocontract settlements,
audit recoveries and interest earned on
suoch funds before requesting additional
cash payments. )

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments
for proper oharges made by recipients
at any time during the projeoct period
unless paragraphs (h)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in & debt to the United
States as defined in OMB Ciroular A~
128, “Managing Pederal Oredit Pro-
grams.” Under such conditions, HUD

_may, upon reasohable notioe, inform

the recipient that payments shall not
be made for obligations inourred after
a specified date until the oconditions
are oorrected or the indebtedness to
the Federal Government is liquidated.
() Standards governing the use of

.banks and other institutions as deposi-

§84.22

tories of funds advanced under awards
are as follows,

(1) Bxoept for sjituations desoribed in
paragraph (1)(2). of this section, HUD
shall not require separate depository
aocounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be'able to acoount for the re-
?ue;pt, obligation and expenditure of

ds, -

(2) Advances of Federal funds shall"be
deposited and meaintained in insured
accounts whenever possible.

(3) Oonsistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to uss women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of PFederal funds in interest
bearing acoounts, unless paragraphs
(k)1), (X(2), or (k)8) of this section
apply. ‘.

(1) The recipient recelves less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $260
per year on Federal cash balanoces.

(8) The depository would require -an
average or minmimum balanve so high
that it would not be feasible within the
expeoted Federal and non-Federal oash
resources.

. Q) For those entities where OMIA
and its implementing regunlations do
not apply, interest eerned on Federal
advanoces Aeposited in interest bearing
acocouxnts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.O. Box 6021, Rookville, MD
20862. In keeping with Blectronic Funds
Transfer rules (81 CFR part 306), inter-
ost ghould be remitted to the HHS Pay-
ment Management System through an
electronic medium such as the
FHEDWIREB Deposit system. Reocipients
which do not have this ocapability
should use a check, Interest amounts
up to $260 per year may be retained by
the recipient for administrative ex-
pense. State universities and hospitals

shall comply with OMIA, as it perteins .
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§84.23

to interest. If an entity subject to
OMIA uses its own funds to pay pre-
award oosts for discretionary awards
without prior written approval from
the Federal awarding agenoy, it walves
lt,;}ntig'ht to recover the interest under
OMIA.

{68 FR 47011, Bept, 13, 1094, as amended at 76
TR 41088, July 16, 2010)

$84.28 Cost sharing or matching.

(a) All contributions, inoluding oash
and third party in-kind, shall be ac-
ospted as part of the reciplent's cost
sharing or matohing when such oon-
tﬂ;uﬂons meet all of the following ori-
veria.,

(1) Are verifiable from the recipient's
reoords,

(2) Are not inoluded as contributions
for any other federally-assisted project
or program,

(8) Are necessary and reasonable for
proper and efficlent acoomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, exoept
where authorized by Federal statute to
be used for cost sharing or matching.

(8) Are provided for in the approved
budget when required by HUD.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
inoluded as part of coet sharing or
matohing only with the prior approval
of HUD,

(c) Values for recipient oontributions
of services and property shall be estab-
lished in accordance with the applica-
ble oost principles. If HUD aunthorizes
reociplents to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matohing shall be the lesser of para-
graphs (c)(1) or (0)(3) of this section.

(1) The certified value of the remain-
ing life of the property reoorded in the
recipient's accounting records at the
time of donation.

(2) The current fair market value, How-
ever, when there is sufficient justifioa-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the

24 CFR Subtitie A (4-1-11 Edition)

certified value at the time of donation
to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matohing if the service is an
integral and necessary part of an ap-
proved projeot or program, Rates for
volunteer services shall be oconsistent
with those paid for similar work in the
reoipient’'s organization. In those in-
stanoces in whioh the required skills are
not found in the recipient organisation,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in whioh the reoipient competes for
the kind of services involved. In either
case, pald fringe benefits that are rea-
sonable, allowable, and allooable may
be included in the valuation,

(e) When an employer other than the
reoipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exolusive of overhead
oosts), provided these services are in
the same skill for which the employee
is normally paid,

() Donated supplies may include
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
oluded in the cost sharing or matohing
share shall be reasonable and ghall not
exceed the fair mearket value of the
property at the time of the donation.

(g) The method used for determining
ocost sharing or matching for donated
eguipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (g)2) of
this section apply.

(1) I the purpose of the award is to
assist the reoipient in the aoquisition
of equipment, buildings or land, the
total value of the donated yroperty
may be oleimed as oost sharing or
matohing,

(2) If the purpose of the award is to
support ectivities thaet require the use
of eguipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may bs
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made, However, the full value of equip-
ment or otheér capital assets and fair
rental charges for land may be allowed,
provided that HUD has approved hhe
charges,

(h) The valne of donated property
shell be determined in accordance with
the usual acoounting policies of the re-
oipient, with the following qualifioa-
tions, .

(1) The value of donated land and

-buildings shall not exceed its feir mar-

ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., oertified real
property appraiser or General Servioes
Administration representative) and
certified by a responsible officiel of the
recipient.

(2) The value of donated eguipment
shall not exceed the falr market value
of equipment of the same age and con-
dition at the tirme of donation.

(3) The value of donated spaoce shall
not exceed the fair rental value of com-
parable spaoce as established by an inde-
pendent appraisal of comparable spaoe
and faoilities in a privately-owned
building in the same loocality.

(4) The value of loaned eguipment
shall not exoeed its fair rental value.

(6) The following requirements per-
tain to the reqipient’s supporting
reoords for in-kind contributions from
third parties. )

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(1) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildinge and land
shall be dooumented.

§84.24 Program income.

(a) HUD shall apply the standards set
forth in this section in requiring recipi-
ent organizations to acocount for pro-
gram inocome related to projeots fi-

nanoed in whole or in part with Federal '
funds

(b) Bxoept as provided in parsgraph
(h) of this section, program income
earned during the projeot psriod sghall
be retained by the recipient and, in ac-
cordanoe with HUD regulations or the
terms and oconditions of the award,
shall be used in one or more of the

§84.24

(1) Added to funds committed to the
projeot by HUD and recipient and used
16 further eligible project or prog'ra.m
objectives.

(2) Used to finanoe the non—Federa.l
share of the projeot or progran.

(8) Deducted from the total project or
program allowable cost in determining
the net mllowable costs on which the
Federal share of oosts is based.

(c) When HUD aunthorizes the disposi-
tion of program income as desoribed in
paragraphs (b)(1) or (b)@2) of this sec-
tion, program income in exoess of any
limits stipulated shall be used in ac-
cordance with paragraph (b)(8) of this
seotion.
~ (d) In the event that HUD does not
speocify in its regulations or the terms
and conditiopns of the award how pro-
gram income is to be used, paragraph
(b)(8) of this section shall apply auto-
matically to all projects or programs
exocept research. For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indiocates in the terms and
oconditions another alternative on the
award or the reoipient is subjeot to spe-
oia;l award conditions, as indicated in
§84.14,

(6) Unless HUD reguletions or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the ‘Federal Government

regarding program income earned after
the end of the projeot period.

(f) If authorized by HUD regulations
or the terms and oonditions of the
award, costs inoident to the generation
of program income may be dedunoted
from gross income to determine pro-
gram inoomes, provided these costs have
not been charged to the award.

() Prooseds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§84.80 through B4.87).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program inoome earned
from licenss fees and royalties for
copyrighted material, patents, patent
applioations, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-

ways listed in the following. ments (86 U.8.0. 18) apply to inventions
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§84.25

made under an experimental, develop-
mentel, or ressarch award.

£84.26 Revision of budget and pro-
gram plans, :

(a) The budget plan is the finanocial
expression of the project or program as
approved during the award process, It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD require-
ments, It shall be related to perform-
ance for program evaluation purposes
whenever appropriate. :

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
acoordance with this seotion.

(c) For nonconstruction awards, re-
olpients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
8018,

(1) Ohange in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in & key person speoified
in the appliostion or award document.

(8) The absence for more than three
months, or a 26 percent reduction in
time devoted to the projeot, by the ap-
proved project director or prinoipal in-
vestigator.

(4) The need for additional Federal

(5) 'The transfer of amounts budgeted
for indirect costs to absorb inoreases in
direct costs, or vice verss, if approval
is required by HUD.

(8) The inclusion, unless walved by
HUD, of costs that require prior ap-
proval in acoordance with OMB Oir-
cular A-21, **Cost Principles for Insti-
tutions of Higher Bduocation,” OMB
Cironlar A-122, ‘‘Oost Principles for
Non-~Profit Organizations," or 46 OFR
part 74 Appendix E, “Prinoiples for De-
termining Costs Applicable to Ressaroh
and Development under Grants and
Oontraots with Hospitals,” or 48 OFR
part 81, “Contract Cost Principles and
Procedures,'* as applicabls.

(7) The transfer of funds allotted for
training allowances (direot payment to
trainees) to other oategories of ex-
pense,

24 CFR Subtitie A (4-1-11 Edition)

(8) Unless desoribed in the applica~
tion and funded in the approved
awards, the subaward, transfer or con-
traoting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(@) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Bxoept for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, HUD is authorized, at its option,
to waive ocost-related and administra-
tive prior written approvals reguired
by Ciroular A-110 and OMB OCiroulars
A-21 and A-122. Buch waivers may in-
olude anthorising recipients to do any
one or more of the following.

(1) Incur pre-award cosis 80 oalendar
days prior to award or more than 90
oalendar days with the prior approval
of HUD. All pre-award ocosts are in-
ourred at the recipient's risk (i.e., HUD
{8 under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is less than antioipated and in-
adequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
one-time extension may not be exer-
oised merely for the purpose of using
unobligated balances.

(1) 'The terms and conditions of award
prohibit the extension. .

(11) The extension requires additional
Federal funds,

(i) The extension involves any
change in the approved objectives or
scope of the project.

(3) Oarry forward unobligated bal-
ances to subsequent funding periods.

(4) For awerds that support research,
unless HUD provides otherwise in
HUD’s regulations, the prior approval
requirements described in paragraph
(e) of this section are automatically
waived (i.e., recipients need not obtain
such prior approvals) unless one of the
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conditions included in paragraph (e)(2)
of this section applies,

({) HUD may, at its option, restrict
the transfer of funds among direct cost
oategories or programs, functions and
aotivities for awards in which the Fed-
eral ghare of the project exoeeds
$100,000 end the cumulative amount of
such transfers exoeeds or 18 expeoted to
exoceed 10 perosnt of the total budget as
last approved by HUD. HUD shall not

permit & traiisfer that would canss any -

Federal appropriation or part thereof
to be wsed for purposes other than
those oonsistent with the original in-
tent of the appropriation, .

(g) A1l other changes to nonconstruc-
tion budgets, except for the changes de-
seribed in paragraph (J) of this seotion,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h)(1),
(h)(2) or (h)8) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

+ (3 The need arises for additional

_ Federal funds to complete the project.

(8) A revision is desired which in-
volves speoific costs for which prior
written approval requirements may be
imposed oonsistent with applioable
OMB oost principles listed in §84.27.

(1) No other prior approval require-
mente for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(j) When HUD makes an award that
provides support for both construction

" and nonconstruction work, HUD may

require the recipient to request prior
approvel from HUD before making any
fund or budget transfers between the
two types of work supported.

(k) For both comstruotion and non-
construotion awards, HUD shall require
recipients to notify HUD in writing
promptly whenever the amount of Fed-

_eral authorized funds is expeoted to ex-

ceed the needs of the recipient for the
project period by more then $6000 or
five percent of the Federal award,
whichever is greater. This notification
ghall not be reguired if an epplioation
for additional funding is submitted for
& ocontinuation award.

§84.26

(1) When requesting approval for
budget revidions, recipients shall use
the budget forms that were used in the
appHoation unless HUD indiostes & let-

-ter of request suffices,

(m) Within 30 caiendar days from the
date of receipt of the request for budg-
et revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved. If the revision is still under
coxsideration at the end of 80 calendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the deoision,

§84.26 Non-Federal audits.

(a) Reoipients and subrecipients that
are institutions of higher eduoation or
other non-profit organization (includ-
ing hospitals) shall be subject to the
andit requirements ocontained in the
Single Audit Aot Amendments of 1896
(81 U.8.0. 7601-7507) and revised OMB
Ofironlar A-183, “Audits of States,
Looal Governments, and Non-Profit Oxr-
ganizations.” :

(1) Non-profit organizations subjeot
to regulations in the part 200 and part
800 series of this title which reoceive
awards subject to part 84 shall comply
with the aundit requirements of revised
OMB Oironlar A-188, ‘'Audits of States,
Loocal Governments, and Non-Profit Or-
ganizations.”” For HUD programs, a
non-profit organiration is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organizgation or entity.

(3) [Reserved]

(b) 8tate and looal governments shall
be subject to the andit requirements
ocontained in the Single Aundit Act
Amendments of 1986 (81 U.8.C. 7601-
7507) and revised OMB Circular A-138,
“*Audits of States, Local Governments,
and Non-Profit Organizations."

{c) Por-profit hospitals not covered
by the andit provisions of revised OMB
Ciroular A-133 shall be subject to the
andit requirements of the Federal
awarding agenoies,

(@) Oommerocial organizations shall
be subject to the andit requirements of
HUD or the prime recipient as incor-
porated into the award document.

(60 FR 47011, Sept. 18, 1094, as amended at 62
T'R 61617, Nov. 18, 1897)

465

ATTACHMENT .0
PAGE...12 . OF .37 paces




§84.27

$84.27 Allowable costs.

For eaoch kind of recipient, there is &
set of Federal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in aoccord-
ance with the cost principles applicable
1o the entity inourring the costs. Thus,
allowability of costs inourred by State,
looad or federally-recognired Indian
triba) governments is determined in
acoordanoe with the provisions of OMB
Oiroular A-87, “Cost Principles for
State and Looa) Governments.” The al-
lowability of oosts inourred by non-
profit organizations is determined in
accordance with the provisions of OMB
Ciroular A-122, “Cost Prinoiples for
Non-Profit Organizations.” The allow-
ability of costs inourred by institutions
of higher education is determined in
acoordance with the provisions of OMB
Circular A-21, “Cost Principles for
Bduoational Institutions.” The allow-
ability of costs inourred by hospitals is
determined in accordance with the pro-
visions of Appendix B of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Oontracts with Hos-
pitals,” The allowabllity of costs in-
ourred by commercial organizations
and those non-profit organizations list-
ed in Attachment O to Oiroular A-122 is
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
nlation (FAR) at 48 OFR part 81.

§84.28 Period of availability of funds.

Where a funding period is specified, s
recipient may charge to the grant only
allowable costs resulting from oblige~
tions incurred during the funding pe-
riod and any pre-award oosts author-
ized by HUD.

PROPERTY STANDARDS

$84.30 Purpose of property standards.

Seotions 84.31 through 84.87 set forth
wniform standerds governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to & project
supported by a Federal award, HUD
shall require reoipients to obeerve
these standards under awarde and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own

24 CFR Subltille A (4-1-11 Edition)

property management standards and
prooedures provided it observes the
provisions of §§84.81 through 84.37.

§84,81 Inmsurance coverage.

Recipients shall, at a minjimum, pro-
vide the equivalent insurance ooverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless reguired by the terms
and conditions of the award,

§84.32 . Real property.

HUD presoribes the following require-
ments for recipients conoerning the use
and disposition of real property ac- -
quired in whole or in part under
awards;

(a) Title to real property shall vest in
the reoipient subject to the condition
that the reoipient shall use the real
property for the authorized purpose of
the project as long a8 it is needed and
shall not encumber the property with-
out approval of HUD.

(b) The reoipient shall obtain written
approval by HUD for the unse of real
property in other federally-gponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original projeot.
Use in other projeots shall be limited
to those under federally-sponsored

_projeots (1.e., awards) or programs that

have purposes consistent with those
anthorized for support by HOD.

(6) When the real property i8 no
longer needed as provided in para-
graphs (a) and (b) of this seotion, the
recipient shall reguest disposition in-
structions from HUD or its sucoessor
Federal awarding agency. HUD shall
observe one or more of the following

. disposition instruoctions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
ocompensates the Federal Government
for that peroentage of the ourrent fair
market value of the property attrib-
utable to the Federal partioipation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the our-
rent fair market value of the property
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atiributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
oseds). When the reoipient is suthor-
ized or required to sell the property,
proper sales yrocedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return,

(3) The recipient may be directed to
transfer ‘title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient sball be entitled to
compensation for its attributable per-
centage 'of the ocurrent fair market
value of the property.

§84.38 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government, Re-
ciplents shall submit annually en in-
ventory listing of federally-owned
property in their oustody to HUD.
TUpon oompletion of the award or when
the property is no longer needed, the

recipient shell report the property to-

* HUD for further HUD utilization.

(2) If HUD has no further need for the
property, it shall be declaréd excess
and reported to the General Bervices
Administration, unless HUD has statu-
tory anthority to dispose of the prop-
erty by alternative methods (e.g., the
suthority provided by the Federal
Technology Transfer Aot (16 U.8.C, 8710
(1)) to donate research equipment to
educational and non-profit organisa-
tions in accordance with H.0, 12821,
“Tmproving Mathematios and Soience
Eduocation in Support of the National
Bducation Goals.'*) Appropriate in-

structions shall be issued to the reocipi-
ent by HUD. .

(b) Ezempt property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under oonditions HUD
considers appropriate. Such property is
“gxempt property." Should HUD not
establish conditions, title to exempt
property wpon aoquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

§84.34

§84.34 Eguipment.

{a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The reoipjent shall not use equip-
ment aoguired with Federal funds to
provide services to non-Federal outside
organizations for a foe that is less than
private companies ocharge for equiva-
lent services, umless specifically an-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment. :

(o) The recipient shall use the equip-
ment in the project or program for
which it was aoquired as long as need-
od, whether or not the projeot or pro-
gram continues t0 be supported.by Fed-
eral funds and shall not enoumber the
equipment without approval of HUD.
When the eguipment is no longer need-
ed for the original project or program,
the recipient shall nse the squipment
in connection with its other federally-
sponsored aotivities, in the following
order of priority: ' )

(1) Activities sponsored by HUD
which funded the original project; then

(2) Aotivities sponsored by other Fed-
eral awarding agencies.

(&) During the time that equipment
is used on the project or program for
which it was aoquired, the, recipient
shall make it available for nse on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment weas originally aoquired. First
preference for such other use shall be
given to other projeots or programs
gponsored by HUD that financed the
equipment; second preference shall be
given to projeocts or programs Bpon-
sored by other Federal awarding agen-
ofes. I the eguipment is owned by the
Federal Government, use on other ac-
tivities not sponsorsd by the Federal
Government shall be permissible i au-
thorized by HUD. User charges shall be
treated &8 program income,

(¢) When aoguiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
oeeds to offset the oosis of the replace-
ment equipment subject to the ap-
proval of HUD,
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(f) The reciplent’s property manage-
ment standards for eguipment aocquired
with Federal funds and federally-owned
eguipment shall include all of the fol-
lowing.

(1) Bauipment reoords shall be main-
tained acocurately and shall inoclude the
following information.

(1) A desoription of the equipment.

(1) Manufaoturer's serial number,
model number, Federal stoock number,
national stook number, or other identi-
floation number.

(i11) Souroce of the equipment, includ-
ing the award number,

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
oeived, i the equipment was furnished

- by the Federal Government) and cost.

(vi) Information from which one ocan
oaloulate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vil) Looation and condition of the
equipment and the date the informa-
tion was reported.

(viil) Unit aoquisition cost.

(1x) Ultimate disposition data, in-
oluding date of disposal and sales price
or the method used to determine our-
rent fair market velue where & recipi-
ent compensates HUD for its share.

(2) Bquipment owned by the Federal
CGovernment shall be identified to indi-
oate Federal ownership.

(3) A physioal inventory of equipment
shall be taken and the results.reo-
onoiled with the equipment records at
least once every two years, Any daif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in conneotion with the inven-
tory, verify the existence, ourrent uti-
lization, and continued need for the
equipment.

(4) A oontrol system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

24 CFR Subtitie A (4-1-11 Edition)

(6) Adequate maintenance procedures
ghall be implementsd to keep the
equipment in good condition.

(8) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for compstition to the
extent praotiocable and result in the
highest poesible retnrn,

(¢) When the reoipient no longer
nesds the equipment, the eguipment
may be used for other aotivities in ac-
cordance with the following standards.
For equipment with a ourrent per unit
fair market value of $6000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to HUD or it sncoessor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the our-
rent fair market value of the equip-
ment, If the recipjent has no need for
the equipment, the recipient shall re-
quest disposition instrmotions from
HUD. HUD shall determine whether the
equipment can be used to meet HUD's
requirements. If no reguirement exists
within HUD, the availability. of the
equipment shall be reported to the
General BServices Administration by
HUD to determine whether s require-
ment for the equipment exists in other
Pederal agencies. HUD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following prooce-
dures shall govern,

(1) If so instructed or if disposition
instructions are not issned within 120
calendar days after the recipient's re-
quest, the reocipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal share
$500 or ten percent of the prooeeds,
whichever is less, for the recipient's
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elgewhere, the re-
oipient shall be reimburssd by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
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the cost of the original project or pro-
gram to the ourrent fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
ourred.

(8) If the reoipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by’ HUD
for such costs incurred in ite disposi-
tion.

(4) BUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the PFederal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
be subjeot to the following standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the reciplent in
writing, )

(1) BUD sghall issne disposition in-
struotions within 120 oalendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned eguipment. If HUD fails to
issue disposition instructions within
the 120 oslendar day period, the reoipi-
ent shall apply the standards of this
section, as appropriate.

(1i1) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for fedsrally-
owned equipment.

$84.85 Bupplies and other expendable
propervy.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
aipient upon soquisition. If there 1& &
residual inventory of unused supplies
exceeding $5000 in total aggregate
value upon terminetion or completion
of the project or program and the sup-
plies nre not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsorsd aoc-
tivities or -sell them, but shall, in ei-
ther oase, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies aoguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private oompanies charge for equiva-

§84.36

lent services, unless specifically au-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

$84.86 Intangible property.

(8) The recipient may copyright any
work thet is subjeot to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do Bo.

(b) Recipients are subjeot to applioa-
ble regulations governing patents and
inventions, including government-wide
regnlations issued by the Department
of* Oommerce st 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
COontracts and Oooperative = Agree-
ments.” ’ ‘

(¢) HUD has the right to:

(1) Obtain, reproduce, publish or oth~
erwise use the data first produced
under an award; and

(2) Authorize others to recsive, repro-
duce, publish, or otherwise use such
date for HUD purposes.

(d)}1) In addition, in response to &
Freedom of Information Ac} (FOIA) re-
quest for ressarch data relating to pub-
1ished research findings produced under
an award that were ussd by HUD in de-
veloping an agency action that has the
foroe and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a ressonable time, the research
data 8o that they can be made avail-
able to the .public through the proce-
dures established under the FOIA, If
HUD obtains the research date solely
in response to a FOIA request, HUD
may oharge the reguester a reasonable
fee equaling the full incremental cost
of obteining the research data. This fee
should reflect costs incurred by HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (6
V.8.0. 5562(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (4):

(1) Research daia is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
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necessary to validets research findings,
but not any of the following: prelimi-
nary analyses, drafis of soientific pa-
pers, plans for future research, peer re-
views, or communications with ool-
leagues. This "'recorded” material ex-
oludes physical objects (e.g., laboratory
samples). Research daia also do not in-
clude:

(A) Trade seorets, commeroial infor-
mation, materials necessary to be held
oconfidential by & researcher until they
are published, or similar information
whiob is protected under law; and

(B) Personnel and medioal informa-
tion and similar information the dis-
olosure of which would constitute a
clearly unwarranted invasion of per-
sonal privaocy, such as information that
could be used to identify a particular
person in a research study.

(1i) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or teoh—
nical journal; or

(B) HUD publioly and officially oftes
the research findings in support of an
agency aotion that has the force and
effect of law.

(iil) Used by HUD in developing an
agency action that has the force and ef-
fect of law is defined as when HUD pub-
lioly and offioially oites the research
findings in support of an agenoy action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or pubaward vests upon acquisi-
tion in the reoipient. The reocipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tengible property shall ocour in accord-
ance with the provisions of §84.84(g).

[60 FR 47011, Sept. 18, 1884, as amended at 66
FR 80498, May 11, 2000}

§84.87 Property trust relationship.
Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
oipient as trustee for the beneficiaries
of the projeot or program under which
the property was acquired or improved.

24 CFR Subtille A (4-1-11 Edition)

HUD may require recipients to record
Mens or other appropriate notices of
record to indicate that personal or real
property has been asquired or improved
with Federal funds and that use and
disposition oonditions apply to the
property.

PROCURDMENT STANDARDS

#84.40 Purpose of procurement stand-
ards, :
Beotions 84.41 through 84.48 set forth
standards for use by recipients in es-
tablishing prooedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds,
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in oompliance with the provisions
of applicable Federal statutes and ex-
eoutive orders. No additional procure-
ment standards or requirements shell
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or exeoutive order or approved
by OMB.

§8441 Reocipient responsiblilities.

The standerds contained in this seo-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The reoipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or loocal authority as may have
proper jurisdiction.

§8442 Codes of conduct,

The recipient shall maintain written
standards of oconduct governing the
performance of its employees engaged
in the award and administration of
ocontracts, No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
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involved. Such & conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nigation which employs or is about to
employ any of the parties indiocated
herein, bas a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
loited itern of nominal value. The

standards of conduot shall provide for.

disoiplinary aotions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§84.43 Competition.

All proourement transaoctions shall
be conducted in a menner to provide,
to the maximum extent practioal, open
and free competition. The recipient
ghall be alert to organizational ocon-
flicts of interest as well as nonoompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
anoe and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requésts for proposals shall
be excluded from competing for such
proourements, Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicltation and is
most advantageous to the reoipient,
price, quality and other factors consid-
ered. The other factors shall include
the bidder's or offeror'’s compliance
with Heotion 8 of the Housing and
Urban Development Aot of 1868 (12
U.S.0. 1701u), hereafter referred to as
“Seotion 8.'' Bection 8 provides that, to
the greatest extent feasible, and ocon-
sistent with existing PFederal, Stats,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD finanecial assistance shall be
directed to low- and very low-income
persons. Solicitations shall olearly set
forth a1l requirements that the bidder

§64.44

or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient's
interest to do s0.

§84.44 Procurement procedures.

(a) All recipients shall egtablish writ-
ten proourement procedures. These
procedures shall provide for, at a min-
imum, that paragiaphs (a)(1), (a)(2) and
(a)(8) of this section apply. -

(1) Recipients avoid purchasing un-
neocessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine whioh would be
the most economical and practical pro-
ourement for the Federal Government.

(8) Solicitations for goods and serv-
ioes provide for all of the following.

) A olear and acourate desoription
of the technioal requirements for the
meterial, produoct or service to be pro-
onred. In ocompetitive proourements,
such a desoription shall not contain
features which unduly restrict com-
petition. B

(1i) Requirements which the biddex/

offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals,
* (i) A description, whemever prac-
ticable, of technioal requirements in
terms of functions to be performed or
performance required, including the
range of acoeptable characteristios or
minimum acoeptable standards.

(iv) The specific features of ‘‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The aocceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in

" the metric system of measurement.

(vi) Preference, to the extent prac-
tioable and economically feasible, for
products and services that oonserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts ghall be made by
vecipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Reciplents of Federal awards
shall take all of the following steps to
further this goal.

471

ATTACHMENT . ..
PAGE..J 9. oF .37 pacEs




§84.45

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent praocticable,

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and oon-
traote to encourage and faoilitate par-
tioipation by small businesses, minor-
ity-owned firme, and women's business
enterprises, .

(3) Oonsider in the contract proocess
whether firms competing for larger
oontracts intend to suboontraot with
small  businesses, minority-owned
firms, and women's business enter-
prises, .

(4) Bnoourage contracting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(6) Use the services and assistance, as
appropriate, of suoch organizations as
the Small Business Administration and
the Department of Commeroe's Minor-
ity Business Developmeént Agenoy in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(o) The type of proouring instruments
used (e.g.,, fixed price oontracts, ocost
reimbursable contracts, purchese or-
ders, and inoentive oontraots) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best
interest of the.program oxr project in-
volved, The ‘‘cost-plus-a-percentage-of-
oost” or “percentage of oonstruotion
oost” methods of contracting shall not
be used. :

() Oontracts shall be made only with
responsible ocontractors who DOBSEss
the potential ebility to perform suo-
oessfully under the terms and oondi-
tions of the proposed proourement.
Oonsideration shall be given to such
matters as contractor integrity; com-
pliance with public polioy, including,
where applicable, Seotion 8 of the
Housing and Urban Development Act of
1068 (12 U.8.0. 1701n); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In oertain ofr-
cumstances, oontracts with oertain
parties are restrioted by implementa-

24 CFR Subtitie A (4-1-11 Edition)
tion of Bxeoutive Orders 12548 and

12689, “Debarment and Suspension,' at’

2 OFR part 2424.

(e) Reoipients shall, on request, make
available for the Federal awarding
agenocy, pre-award review and procure-
ment doouments, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, eto,, when any
of the following conditions apply.

(1) A recipient’s proourement proce-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A~110,

(2) The procurement is expected to
exoeed $100,000 or the small purchase
threshold fixed at 41 U.8.C. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
t0 a solicitation.

(8) The proourement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
produot.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a -sealed bid prooure-
meht.

(6) A proposed contract modifioation
changes the scope of a contract or in-
oreases the contract amount by more
than the amount of the emall purchase
threshold.

[69 FR 47011, Sept. 18, 1894, a8 amended at 72
FR 73462, Dec. 27, 2007)

§84.485 Cost and price analysis.

Some form of cost or price analysis
shall be made and dooumented in the
procurement files in conneotion with
every proourement action. Price anal-
ysis may be accomplished in various
ways, including the oomparison of
price quotations submitted, market
prices and similar indicla, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to ' determine reasonableness,
allocability and allowability.

§84.46 Proourement records.

Proourement records and files for
purchases in excess of the small pur-
ohase threshold shall include the fol-
lowing at & minimum:

(a) Basis for contractor selection;
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(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(o) Basis for award cost or price.

$84.47 Contract administration.

A system for contract administration
shall be maintained to emnsure ocop-
tractor conformance with the terms,
conditions and specifioations of the
aontract and to snsure adequate and

timely follow up of all purchases. Re-

cipients shall evaluate contractor per-
formanoce and dooument, as appro-
priate, whether oontractors have met
the terms, conditions and specifica-
tions of the contract. ‘

§84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete sgreement, the following pro-
visions in all contraots. The following
provisions shall also be applied to sub-
confracts.

() Oontracts in excess of the small
purchase threshold shall oontain con-
tractual provisions or oonditions that
allow for administrative, oconptractual,
or legal remedies in instances in which
a contractor violates or breaches the
oontract terms, and provide for such
remedial aotions as may Dbe appro-
priate. ¢

(b) A1l contracts in exoess - of the
small purchase threshold ehall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for ssttlement. In addi-
tion, such.contracts shall desaribe con-
ditions under which the contract. may
be terminated for default as well as

conditions where the oontract may be |

termineted because of circumstances
beyond the control of the contractor.

(c) Bxcept as otherwise required by

statute, an award that requires the
oontracting (or subcontracting) for
constrnction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
oontract or suboontract exoceeds
$100,000. For those contracts or sub-
contraots exceeding $100,000, HUD may
acoept the bhonding policy and require-
ments of the recipient, provided HUD

§84.48

has made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five peroemt of the bid
price. The "bid guarantee” shall con-
sist of a firm commitment such as &
bid bond, certified check, or other ne-
gotiable instrument acoompanying &
bid as assuranoce that the bidder shall,
upon scoeptance of his bid, execute
snoh contraotnal doonments as may be
required within the time spedified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contraot price. A “performeance bond"’
i8 one executed in conneotion with a

contract to securs fulfillment of all the,

oontractor's obligations under such
contraoct, . .

(8) A payment bond on the part of the
contractor for 100 percent of the con-
traot price. A ‘‘payment bond" is one
exeouted in connestion with a contract
to assure payment as required by stat-
ute of all persons supplying labor and

material in the exeoution of the work .

provided for in the oontract.

(4) Where bonds are required in the
situations described ‘herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 81 OFR part
228, “Surety Oompanies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by reciplents shall
inolude & provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly suthorized representatives,
ghall have aococess to any books, docu-
ments, papers and records of the ocon-
tractor which are directly pertinent to
g specific program for the purpose of
making audits, examinations, excerpts
and transeriptions,

(e) All oontracts, including small

purchases, awarded by recipients and’

their contractors shall contain the pro-
ourement provisions of Appendix A to
this rule, as applicable.
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§64.50
REPORTS AND RECORDS

§84.60 Purpose of reports and records.

Bections 84.51 through 84.563 set forth
the proocedures for monitoring and re-
porting on the recipient’s financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments. .

84,61 Monitoring and reporting pro-
gram performance,

(2) Recipients are responsible for
managing and monitoring each projeot,
program, subawerd, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the saudit require-
ments as delineated in §84.26,

(b) HUD shall prescribe the frequency
with which the performance reports
shall be submitted, Exoept as provided
in §84.51(f), performance reports shall
not be requirsd more frequently than
quarterly or less frequently than annu-
ally. Annual reports shall be due 80 cal-
endar days after the grant year; quar-
terly or semj-annual reports shall be
due 30 days after the reporting period.
HUD may require annual reports before
the anniversary dates of multiple year
awards in lleu of these requirements.
The final performance reports are due
80 calendar deys after the expiration or
termination of the award.

(c) If inappropriate, a final technioal
or performance report shall not be re-
quired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A ocomparison of actual acocom-
plishments with the goals and objeo-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such gquantitative data
should be related to cost data for com-

putation of unit costs.

" (2) Reasons why established goals
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of oost overruns or
high unit oosts.

24 CFR Subtille A (4-1-11 Editlon)

(e) Recipients shall not be required to
submit more than the original and two
copies of performanoce reports,

() Reoipients ghall immediately no-
tify HUD of developments that bave a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the oase of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
oation shall include & statement of the
sction taken or contemplated, and any
::sistanoe needed to resolve the situa-

on.

() HUD may make site visits, as
needed,

(h) HUD shall comply with clearanoce
requirements of 56 CFR part 1820 when
requesting performance date from re-
cipients.

§84.52 Financial reporting,

(a) The XFederal financial report
(FFR), or such other form as may be
approved by OMB, is authorized for ob-
taining finanoial information from re-
cipients. The applicability of the FFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
celpt of the award, A HUD program
may, where appropriate, waive the use
of the FFR for its granteses and require
an alternative reporting system.

(b) HUD shall presoribe whether the
FFR shall be on & ocash or acorual
basis, If HUD requires accrual informa-
tion and the recipient’s acoounting
records are not normally kept on the
acarual basis, the recipient shall not be
required to convert ite acoounting sys-
tem, but shall develop such acornal in-
formation through best estimates
based on an analysis of the doonmenta-
tion on hand. :

(c) HUD shall determine the fre-
quency of the FFR for each project or
program, oconsidering the mize and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently than quar-
terly or less frequently than annually.
The reporting period end dates shall be
Merch 31, June 80, September 80 or De-
oember 81. A final FFR shall be re-
quired at the completion of the award
agreement and shall use the end dete of
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the broject or grant period &s the re-
porting end date. o
(4) HUD requires recipients to submit
the FPR no later than 80 days after the
end of each specified reporting period
for guarterly and semi-annual reports,
and 60 calendar days for annual re-
ports. Final reports shall be submitted
no later than 90 days after the project
or grant period end date. Extensions of
reporting due dates may be approved
by HUD upon request of the recipient,
.HUD may require awardees to submit
the FFR electronioally. Eleotronic sub-
mission may be waived for cause in ac-
cordance with HUD'’s waiver policy in
- §5,110 of-this title. - o
(e)(1) When funds are advanoced to re-
oipients HUD shall use the FFR ‘to
monitor cash advanced to recipients
and to obtain disbursement informa-
tion for seoch agresment with the re-
oipients, HUD meay require forepasts of
Federal cash requiremsents in the *“Re-
rharks’! section of the FFR and may re-
- quire recipients to report in the ‘‘Re-
" jmarks’’ seotion the amount of cash ad-
vances received and retained in exoess
of three days and any interest earned
on such cash advanoes. Recipients shall
. provide short narrative explenations of
actions taken - to reduce early
- drawdowns and excess balances. .
(3) Reocipients shall be required to
submit not more than the original and

‘two copies of the FFR or submit the re-

port-elevtronically, EUD may require a
quarterly report -from recipients re-

ceiving advances totaling $1 million or-

more per year,

(f) When HUD needs sdditional infor-
mation or more frequent- reports, the
following shall be observed.

(1) When additional information is
needed to comply with legislatjve re-
quirements’ or governmentwide re-
quirements, HUD shall issue instruo-
tions to require redipients to submit
such information under the ‘Remarks"
section of the reports or ether means.

(2) When HUD determines that & re-
oiplent’s accounting system does not
meet the standards in §84.31, additional
pertinent information to further mon-
{tor awards may be obtained by written
notice 10 the recipient unti) such time

as the system is brought up to stand-

-'ard. HUD, in obtaining this informea-

§84.53

tion, shall oomply with report clear-
ance requirements of 5 OFR part 1320.

.(8) HUD may elsot to acoept the iden- .

tical information-from the recipients
through a system to system date inter-
face a8 determined by HUD, -

{76 FR 41088, July 16, 2010)

$84.58 Retention and access require-
ments for records,

() This section sets forth require-
ments for record retention and access
to records for awards to recipiemts.
HUD ghall not impose any other record
retention or aocess requirements upon
reoipients, .
(b) Pinancial records, supporting doc-
uments, statistical records, and 'all
other records 'pertinent to an award
ghall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annueally, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by EUD. The
only exoeptions are the following.

(1) If any litigation, olaim, or audit is
started before the expiration of the 8-
year period, the records shall be re-
tained. until all litigation, claims or
andit findings involving the records
have been resolved and final action
taken, '

(2) Recoxds for real property and
equipment acquired with Federal funds
shall be retained for 8 years after final
disposition. S .

(3) When reoords ave transferred to or
maintained by HUD, the 8-year roten-
tion requirement is not applicable to
the recipient. . :

(49 Indirect cost rate proposals, cost

allooation plans, etc. as specified in

§84.68(g). i
-(6) Coples of original records may he

‘substituted for the original records if

authorized by HUD. v

(d) HUD shall reguest transfer of oer-
tain records to its custody from recipi-
ents when it determines that the
records . possess long term retention
value. However, in order to avoid dupli-
oate recorikeeping, HUD may make ar-
rangements for recipients to retain any
records that are oontinuously needed
for joint use. .

(e) HUD, the Inspector General,
Comptroller General of -the TUnited
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States, or any of their duly authorized
representatives, have the right of time-
ly and unrestrioted access to any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
oopies of such documents. This right
aleo inoludes timely and reasonable ac-
cess to a reoipient's personuel for the
purpose of interview and disoussion re-
lated to-such doouments, The rights of
aocess in this paragraph (e) are not
limited to the reguired retention pe-
riod, but shall last as Jong as reocords
are retained,

(f) ‘Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD ocan
demonstrate that such reoords shall be
kept confidential and would bave been

-.exempted from disclosure pursuant to
the Freedom -of Information Aot (b
U.8.0. 553) if the records had belonged
to

RUD.,

(2) Indirect cost rate proposals, cost al-
location plans, eic. Paragraphs (g)(1) and
(g)(x) of this section apply to the fol-
lowing types of doouments, and their
supporting records—indireoct cost rate
computations or proposals, cost allooa-
tion plans, and any similar accounting
oomputations of the rate at which a
paitionlar group of costs is chargeable
(such as oomputer usage ochargeback

.xates or ‘composite fringe benefit

rates).

(1) If submitted for negotiation. If the
recipient submits to HUD or the sub-
. recipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the
rate, then the 8-year retention period
for its supporting records starts on the
date of such submission.

- (2) If not submitted for negotiation. If
the recipient is not required to submit
to HUD ‘or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan, or other computation
for negotiation purposes, then the 3-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation. ) ’

24 CFR Subliitie A (4~1-11 Edition) -
TBRMINATION AND ENFORCEMBNT

$84.80 Purpose of termination and en-
forcement, .
Sections 84.61 and 84.62 set forth uni-
form suspension, termination and en-
foroement prooedures,

§84.61 Termination,

(a) Awards may be terminated in
whole or in part only if parsgraphs
(a)(1), (a)2) or (a)3) of this section
apply. .

(1) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award. -

(2) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partial termination,
the portion to be terminated.

-(8) By the recipient npon sending to
HUD written notification setting forth
the reasons for such termination, the
effeotive ‘date, and, in the case of par-
tial terminetion, the portion to be ter-
minated. However, if HUD determines
in the oase of partial termination that
the reduced or modified portion of the
grant will not acoomplish the purposes
for whioh the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)2)
of this seotion.

®) If costs are allowed under an
award, the responsibilities of the re-
ciplent referred to in §84.71(a), inolud-
ing thoss for property management &as
applicable, shall be considered in the
términation of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§84.62 Enforcement.

(a) Remedies for noncompliance. If & re-
oipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special oondi-
tions outlined in §84.14, take one or
more of the following actions, as appro-
priate in the circumstanoes.
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(1) Temporarily withhold oash pay-
ments pending oorreotion of the defi-
ciency by the reoipient or more severe
enforoement action by HUD,

(2) Disallow (that is, deny both use-of
funds and any applioable matching
aredit for) all or part of the cost of the
activity or action not in complianoe.’

{8) Wholly or partly suspend or ter-

minate the current award.

(4) Withhold further awards for the

projeot or program. . .

(5) Take other remedies that may be
legally available,

(b) Hearings and appeals. In taking an
enforoement action, HUD shall provide
the reocipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under eny statute or regulation
applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations inourred by the re-
oipient during & snspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or texr-
mination or subsequently. -Other reoipi-
ent costs during suspension or after
termination which are neocessary and
not reasonably avoidable are allowable
if paragraphs (o)(1) and (o)2) of this
section apply. ,

(1) The costs result from obligations

- which were properly incurred by the re-
oipient before the effeotive Gate of sus-
pension or termination, are not in an-
ticipation of it, and in the oase of & texr-
mination, are noncancellable,

(2) The oosts would be allowable if

- the award were not suspended or ex-

pired normally at the end of the fund-
ing period in which the termination

tales effeot. .

(4) Relationship to dsbarment and sus-
pension. The enforcement remedies
identified in this seotion, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension ,under
HUD’s regulations at 2 OFR part 2424
(see §84.13). g

69 FR 47011, Sept, 18, 1994, as amended at 72
TR 73403, Deo. 21, 2007) :

§84.72

Subpart D—After-the-Award
'Requirements

$84.70 Purpose. )

Seotions 84.71 through B4.78 contain
ologeout procedures and other prooe-
@ures for subsequent disallowances and
adjustments, . .

$84.71 Closeout procedures.

(a) Reoipients shall submit, within 80
oalendar days after the date of comple-

tion of the award, all finanoial, per-.

formange, and other reports as required
by the terms and oonditions of the
award. HUD may sapprove extensions
when requested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shall liquidate all ob-
ligations inourred under the award not
later than 80 calendar days after the
funding period or the date of ocomple-
tion as specified in the terms and oon-
giitions of the award or in HUD instruo-

ons,

(¢) HUD shall make prompt payments -

to a recipient for allowable reimbmurs-
able costs under the award being olosed

out. .
(d) The reoipient shall promptly re-

fund any balances of unobligated cash -

that HUD has advanoed or paid and
that is not authoriged to be retained by
the recipient for use in other projeocts.
OMB Cirocular A-120 governs unreturned
amounts that become delinguent debts.

(e) When authorized by the terms and
oonditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to -the Federal
share of costs after closeout reports are
received, . . .

(f) The recipient shall ascount for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
oordance with §§84.81 through 84.87.

(g) In the event a final audit has not -

been performsed prior to the oloseout-of

an award, HUD shall retain the right to"

recover an appropriate amount after
fully oonsidering the recommendations
on disallowed oosts resulting from the
final andit. :

§84.72 Subseguent adjustments and
continuing responsibilities,

(&) The closeout of an award does not
affect any of the following.
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(1) The right of HUD to disallow costs
and recover funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, oorrections, or other
transactions,

(3) Audit requirements in §84.26.

(4) Property management require-
ments in §§84.31 through 84.37.

(6) Records retention as required in
§064.53.

(b) After oloseout of an award, a rela-
tionship oreated under an award may
be modified or ended in whole or in
. part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §84.78(a),
inoluding those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the reotpient as appro-
priate,

§84.78 Collection of amounts due.

(2) Any funds paid to a recipient in
oxcess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award oonstitute a debt to the Fed-
eral Government. If not paid within &
. réasonable period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)(1), (a)2) or (a)(8) of this
seotion.

(1) Making an administrative offset
ageinst other requests for reimburse-
.ments,

(2) Withholding advanoce pa.yments
otherwise due to the recipient.

(8) Taking other aotipn permitted by
statute.

(b) Exoept as otherwise provided by .

law, HOD shall charge interest on an
overdua debt in accordance with 4 OFR
Chapter II, “Federal Claims Collection
Sta.nda.rds »

Subpart E—Use of Lump Sum
Grants

§84.80 Conditions for use of Lum
Sum (fized price or fixed amouns
grants.

(a) Heads of awarding aoctivities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having e publiched program reg-
ulation or Notice of Funding‘ Aveil-

24 CFR Subtitie A (4-1-11 Edition)

ability. For other awards, discretion
may be provided. to Grant Officers to
determine the funding arrangement on
a transaction basis, In suoh oases,
Grant Officers shall document the basis
for selection of thé funding arrange-

" ment in the negotiation record, Appro-

priate consideration to fixed amount
(lump sum) awards shall be made if one
or more of the fonowing conditions are
present:

(1) 'The HUD funding amount is defl-
nitely less than the total actual cost of
the projeot.

(2) The HUD funding amount does not

~exceed $100,000 or the small purchase

threshold fixed at 41 U.8.0. 403 (11),
whichever is greater.

(3) The project scope is very specific
and adequate cost, historioal, or unit
pricing data is available to establish a
fixed amount award with assuranoce
that the reoipient will realize no inore-
ment above actual 0ost.

(b) {Reserved]

$84.81 Definition.

(a) A lump sum award is an award for
& predetermined amount, as set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient's actual inourred costs. Under
this type of award, HUD does not pay
the recipient for its inourred costs but
rather for completing oertain defined
events in the work or achievement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be paid are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-
vance, and the ‘‘milestone™ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a defined
unit or units (such as a housing coun-
peling unit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(8) In one payment at grant comple-
tion.

(b) The key distinction between. a
lump swn and a cost reimbursement
grant is the lack of a direct relation-
ship between the costs incurred by the
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recipient and the amount paid by HUD
in the lump sum arrangement.

§84.82 Provisions applicable -only to
lump sum grants.

- In addition to the provisions of this

subpart B, subparts A and B of this

part apply to lump sum grants.

(8) Financial and program: manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standards for finan-
oial management systems, methods for
-meking payments, budget revision ap-
provals, and making audits.

(b) Standards for financial management
systems. (1) Réecords that identify ade-
quately the sonrce and application of
funds for federally-sponsored activities
are required. These records shall oon-
tain information perteining to Federal
awards, authorizations, obligations,
u:nobllgatud balances, assets, outlays,
income and interest.

(2) Effective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adeguately safeguard all such as-
sets and assure they are used solely for
authorized pnrposes.

(8) Comparison of outleys with budg-
ot amounts for each eward is required.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insuranoce
requirements of the redipient are not
deemed adequate to protect the inter-
est of the Federal Government,

(6) HUD may require adequa.te fidel-
ity bond coverage where the recipient
. 1acks suffivient coverage to proteot the
Federal Government’s interest.

(6) Where bonds are required in the
situations desoribed above, the bonds
shall be obtained from companies hold-
ing certificates of authority as acoept-
_able sureties, as prescribed in 81 OFR
part 228, “Surety Oompanies Doing
Business with the United States.”

(c) Paymeni. (1) The standard gov-

erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced vunder awards ig, HUD shall not
require separate depository accounts
for funds provided 10 a recipient or es-

§84.82

tablish any eligibility requirements for
depositories for funds provided to a re-
oipient. However, reoipient§ must be
able to account for the receipt, obliga-
tion and expenditure of funds.

(2) Oonsistent with the national goal
of expanding the opportunities for
women-Owned and minority-owned
business enterprises, recipients shall be
enoouraged to use women-owhed and
ninority-owned banks (a bank which is
owned at least 60 percent by women or
minority group members),

(8) Revision of budget and program
plans. (1) The budget plan is the finan-
olal expression of the projeot or pro-
gram as approved during the award
prooess. It may include either the Fed-
eral and non-Federal share, or only the
Pederal share, depending wpon HUD re-
guirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate.

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budget nnd
program plan revisions. in acoordanoce
with this section.,

- (8) For nonoonstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-

"lowing progra.m or budget related rea-

SOns,
(i) Change in the scope or the. objeo—
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(1i) The need for additional Feferal
funding.

(i) Unless desoribed in the applica-
tion and funded in the approved
swards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchass of supplies, material,
equipment or general support services.

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(5) Bxoept for requirements listed in
paragraphs (4)(8)(3) and (d)(8)(11) of this
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written a.pprovaJs re-

quired by Ciroular A-110 and OMB Oir-
nula.rs A~21 and A-122. Such weaivers
may include authorizing reocipients to
do any one or more of the following.
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(1) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
aotion may be talken unless:

(A) The terms and oconditions of
award prohibit the extension.

(B) The extension requires-additional
Federal funds.

(C) ‘The extension involves any
change. in the approved objectives or
scope of the projeot.

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revigions whenever paragraphs (d)(6){1)
or (d)(6)(i1) of this section apply.

(i) The revision results from changes

-in the soope or the objective of the
project or program.
(ii) The need arises -for additional
Federal funds to completé the projeot,
(7) No other prior approval reguire-
- ments for speocific items may be im-
posed nunless a deviation has been ap-
proved by OMB.,. '

(8)-When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD may

require the recipient to request prior

approval from HUD before making any
fund or budget transfers between the
two types of work supported.

(e) Non-Federal audits. (1) Recipients
and subrecipients that are institutions
of higher eduoation or other non-profit
organizations (including hospitals)
shall be subject to the audit require-
ments contained in the Single Audit
Act Amendments of 1086 (81 U.S.C. 7601-
7507) and revised OMB Cironlar A-188,
“Aundits of States, Looal Governments,
and Non-Profit Organizations.” .

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive

awards subjeot to part 84 shall comply '

with the andit requirements of revised
OMB Oiroular A-188, “Audits of Btates,
Local Governtnents, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organization is the mort-
. gagor or owner (as these terms are. de-
fined in the regulations in the part 200

24 CFR Sublitie A (4-1-11 Edition)

and part 800 series) and not a related or
affilianted organization or entity.

(11) [Reserved]

(2) State and lpcal governments shall

be subjeot to the andit requirements
oontained in the Bingle Audit Aot
Amendments of 1886 (31 U.8.C, 7501~
7507) and revised OMB Oiroular A-138,
“Aundits of States, Local Governments,
and Non-Profit Organizations,”
. (3) For-profit hospitals not covered
by the audit provisions of revised OMB
Ciroular A-183 shall be subpject to the
endit requirements of the Federal
awarding agencies. '

(4) Commercisal organizations shall be
subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award dooument.,

[80 FR 47011, Bept. 18, 1994, as amended at 62
ﬁofmv, Nov. 18, 1897; 76 FR 41080, July 15,

§84.88 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to a
project supported by a Federal award.
HUD shall require reoipients to observe
these standards nnder awards and shall
not impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the
provisions of paragraphs (b) through (g)
of this seotion. .

(b) Insurance coverage. Reocipients
shall, at a minimum, provide the equiv-
alent insuranoe coverage for real prop-
erty and equipment aoquired with Fed-
eral funds as provided to property
owned by the recipient. Federally-
owned property need not be insured un-
less required by the terms and ocondi-

-tions of the award.

(c) Real property. HUD presoribes the
following requirements for recipients
concerning the use and dispositipn of
real property acquired in whole or in -
part under awards:

(1) Ttle to real property shall vest in

. the recipient subject to the oondition

that the. recipient shall use the real
property for the authorized purpose of
the projeot as lo_ng- as it is neqded and
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ghall not encumber the property with-
out épproval of HUD.

(2) The racipient shall obtain written
approvel by HUD for the use ¢f real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (1.e., awards) or programs that

have purposes oonsistent with those

authorized for support by HUD.

(d) Federally-owned and ezempt prop-
erty—(1)  Federally-owned property—(i)
Title to federally-owned property remains
vested in the Federal Government. Recipi-
. ents shall submit annunelly an inven-
tory -Usting of federally-owned prop-
erty in their custody -to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for farther KUD utilization.

(i) If HUD has no further need for
the property, it shall be declared excess
ahd reported to the General Bervices
Adminigtration, unless HUD has statn-
tory aunthority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Aot (16 U.S.0. 8710
(I) to donate research equipment to
educational and non-profit organiza-
tions in acoordance with X.0. 12821,
“ITmproving Mathematios and Scienoe
Bduoation in Bupport of the National
Rducation Goals.”) Appropriate .in-
structions shall be issued to the recipi-
ent by EUD,

(3) Ezempt property. When statutory
authority exists, HUD has the option
to vest title to preperty aoquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
_considers appropriate, Suoh propeérty is
“gxempt property.” Should HUD not
setablish oonditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(e) Equipment. (1) Title to equipment
aocquired by a recipient with Federal
funds shall vest in the recipient, sub-
ject to conditions of this seotion.

(2) 'The recipient. shall use the equip-
ment in the project or progrem for
-which it was acquired as long as need-

§84.83

ed, whether or not the project or pro-

gram continues to be supported by Fed-
eral funds and shall not encumber the

eguipment without approval of HUD. .
When the equipment is no longer need-
ed for the original project or program,
the recipient shall nse the eguipment

- in connection with its other federally-

sponsored activities, in the following
order of priority:

1) Activities sponsored by HUD
whioh funded the original project; then

(i) Aotivities sponsored by other
Pederal awarding agenoies.

(8) During the time that equipment is
uged on the project or program for

" .which it was noquired, the reocipient

shell make it available for uss on other
projeots or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was. originally aoquired, First
preference for such other use shall be
given to other projects or programs
sponeored by HUD that financed the
equipment; second preference shail be -
given to0 projects or programs spon-
sored by other Federal awarding agen--
cies. If the equipment is owned by the
PFederal Government, use on other ao-
tivities not sponsored by the Federal -
Government shall be permissible if au-
thoriged by HUD.

(4) The recipient's property manage-
ment standards for equipment acguired
with Federal funds and federally-owned
equipment shall inciude all of the fol-
lowing. oo .

(1) BEquipment records shall be main-
tained acourately and shall include the
following information.

(A) A desaription of the equipment.

(B) Manufacturer's serial number,
model number, Federal stock number,
national stook numbeyr, or other identi-
fication number. : ’

(0) Source of the equipment, includ-
ing the award number.

(D) Whether title vests in the recipi~
ent or the Federal Government.

(®) Aoquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(F) Loocation and oondition of the
equipment and the date the informa-
tion was reported. o

_(i1) Bquipment owned by the Federal
Government shall be identified to indi-
oate Federal ownership. '
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(ii1) A physioal inventory of equip-
ment shall be taken and the results
reconoiled with the equipment records
at least onoe every two years. Any dif-
ferences between quantities deter-
mined by the physiocal inspeotion and
those shown in the acoounting records
shall be investigated to determine the
causes of the difference, The recipient
shall, in oonneotion with the inven-
tory, verify the existence, ourrent nti-
lzation, and oontinued need Ior the
equipment.

(iv) A control system- shall be in ef-
feot to insure adequate safeguards to
prevent loss, damage, or theft of .the
equipment. Any loss, damage, or theft
of squipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

(v) Adequate maintenanoe proocedures
shall be implemented to keep the
squipment in good condition.

(6) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall

"be subject to the following standards.

() The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(1) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
aoquired with grant funds and feder-
ally-owned equipment, If HUD fails to
issue disposition instructions within
the 120 calendar day périod, the recipi-
ent shall spply the standards of this
seotion, as appropriate.

(111) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment.

(D Intangible property. (1) The recipi-
ent may oopyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
ohased, under an award. HUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

24 CFR Sublifle A (4-1-11 Edition)

(2) Recipients are subjeot to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Oommerce ab 87 OFR part 401,
“Rights to0 Inventions Made by Non-
profit Organivations and Small Busi-
ness Firms Under Government Grants,
Oontracts and Oooperative Agree-
ments."

(8) Unless walved by HUD, the Fed-
eral Government has the right to para-
giraphs (£)(3)(1) and (£)(3)(11) of this sec-

on.

" (1) Obtain, reproduce, publish or oth-
erwise nse the date first produced
under an award. .

(1) Authorize others to reoeive, re-
produos, publish, or otherwise use such
date for Federal purposes.

(4) Title to intangible property and
debt instruments aoquired under an
award or subaward vests upon acquisi-
tion in the recipient. The reoipient
shall use that property for the origi-
nally-authorized purpose.

(&) Property trust relationship. Real
property, eguipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient

‘@ trustee for the beneficlaries of the

project or progrem under which the
property was aoquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to  the
property.

§84.84 Procurement standards.

(a) Purpose of procurement standards.
Paragraphs.(b) through (i) of this seo-
tion set forth standards for use by re-
oipients in establishing procedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nished to emsure that such materials
and services are obtained in an effeo-
tive manner and in oompliance with
the provisions of applicable Federal
statutes and executive orders. No addi-
tional prooursment standards or -re-
quirements shall be imposed by HUD
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upon recipients, unless specifiocally re-
quired by Federal statute or exeoutive
order or approved by OMB.

(b) Recipient responsibilities, The
standards oontained in this section do
not relieve the recipient of the oon-
tractual responsibilities arising under
its ocontraot(s). The recipient is the re-
sponsible authority, without recourss
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
ourements entered into in support of
an award or other agreement, This in-
cludes disputes, oleims, protests of
award, soproe evaluation or other mat-
ters of a contractual nature. Matters
oconcerning violation of statute are to
be referred to such Federal, State or
loocal authority as may have proper ju-
risdiction,

(c) Codes of conduct. The recipient
shall maintain written standards of
conduot governing the performance of
its employees engaged in the award and
administration of ocontracis. No em-
ployes, officer, or agent shall partioi-
pate in the selection, award, or admin-
istration of a contraot supported by
Federal funds if a real or apparent con-
flict of interest would be involved.
Suoch e conflict would arise when the

employes, officer, or agent, any mem-
ber of his or her immediate family, his
or ‘her partner, or an orgahization
which employs or is about to employ
any of the parties indicated hersin, has
a financial or other interest in the firm
selected for an award, The offioers, em-
ployees, and agents of the reoipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monstary
value from contractors, or parties to
subagreements. However, réocipients
may set standards for situations in
which the financial inferest is not sub-
stantial or the gift is an unsolioited
item of nominal value. The standards
of condunot shall provide for diseipli-
nary actions to be applied for viola-
tions of such standards by officars, em-
ployees, or agents of the recipient.

(@) Competition, All proourement
transactions shall be conducted in a
manner to provide, to the maximum
extent practioal, open and free com-
petition. The recipient shall bs alert to
organizational oonflicts of interest as
well &8s noncompetitive practices

§84.84

among contractors that maey restriot
or eliminate competition or otherwise
restrain trade. In order to ensure objeo-
tive contractor performance and elimi-
nate wnfair ocompetitive advantage,
contractors that develop or draft speci-
fications, requirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluded
from competing for such proourements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, gquality
and other factors considered. The other
factors shell include the bidder's or
offeror's compliance with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8.C. 1701u), hereafter
referred. to as '‘Section 8.” Section 8
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and looal laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
anoce shall be directed to low- and very
low-income.persons, Solicitations shall
olearly get forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evaln-

‘ated by the recipient. Any and all bids

or offers may be rejected when it is in
the recipient's interest to do so.

(e) Procurement procedures. (1) All re-
oipients shall esteblish written- pro-
ourement procedures, These procedures
shall provide for, at & minimum, that
paragraphs (e)(1)(1), (e}(1)(il) and
(e)(1)(1i1) of this section apply.

(1) Recipients avoid purchasing un-
neocessary items.

(i) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and praotical pro-
curement for the recipient.

(111) Solicitations for goods and serv-
ices provide for all of the following..

(A) A olear and aconrate description

of the technical requirements for the
material, produot oy service to be pro-
oured, In oompetitive prosurements,
such a2 desaription shall not contain
fentures which unduly restriot com-
petition.-
» (B) Requirements which the pidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.
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(C) A desoription, whenever prac-
tiocable, of technical requirements in
terms of funotions to be performed or
performance required, including the
range of avoeptable characteristios or
minimum acoeptable standards.

(D) The specific features of ‘‘brand
name or equal’* desoriptions that bid-
ders are required to meet when such
1tems are included in the solicitation.

(B) The acoeptance, to the extent
practioable and economioally feasible,
of produots and servioss dimensioned in
the metric system of measurement.

(F) Preference, to the extent prac-
tioable and economically feasible, for
produots and services that oconserve
natural resources and proteot the envi-
ronment and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-

sible. Recipients of Federal awards

shall take all of the following steps to
further this goal,
(1) Bnsure that small businesses, mi-

nority-owned firms, and women's busi-:

ness enterprises are used to the fullest
extent practiocable. .

(1) Meke informaetion on forth-
ooming opportunities avalleble and ax-
range time frames for purchases and
contraots to enoourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises,

" " (i11) Oonsider in the oontract process
whether firms oompeting for larger
contracts intend to subcontract with
small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) Bncourage contracting with oon-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when & contract is teo large
for one of these firms to handle individ-
ually. .

(v) Usse the services and assistance, ag
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms

_and women's business enterprises. |
. (8) The type of proocuring instruments
used (e.g., fixed price contracts, cost

24 CFR Subtitle A (4-1-11 Edition)

reimbursable ocontracts, purohase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best

interest of the program or project in- .

volved. The “cost-plus-a-percentage-oi-
cost” or “peroentage of construction
cost” methods of contraoting shall not
be used. :

(4) Oontraots shall be made only with
responsible contractors who .possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Oonsideration shall be given to such
matters as contraotor integrity; com-
pliance with public policy, including,
where applicable, Section 8 of the
Housing and Urban Development Aot of
1968 (12 U.8.C. 170iu); record of past
performance; and financial and tech-
nical resources or acoessibility to other
neoessary resources. In oertain oir-
ocumstances, ocontracts with oertain
parties are restricted, as set forth at 2
OFR part 2424,

(6) Reoipients shall, on request, malke
avallable for the Federal awarding
agency, pre-award review and procure-
ment doouments, suoch as requests for
proposals or invitations for bids, inde-
pendent oost estimates, etc., when any
of the following oonditions apply.

(1) A reoiplent’s proourement proce-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110.

(i) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.8.C. 408 (11),
whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solioitation,

({i1) The procurement, which is ex-
pected to exoeed the small purchase
threshold, specifies a ‘'brand name’
produot.

(iv) The proposed award over the
small purchese threshold is to be
awarded to other than the apparent
Jow bidder under a sealed bid prooure-
ment. ‘ :

(v) A proposed oontract modifioation

changes the soope of a contract or in- -

oreases the contract amount by more
than the amount of the small purchase
threshold.
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(f) Cost and price analysis, Some form
of cost or price analysis shall be made
and dooumented in the procurement
files in connection with every procure-
ment action. Price analysis may be ac-
«oomplished in various ways, including
‘the comparison of price guotations sub-
mitted, market prices and similar indi-
ola, together with discounts. Cost anal-
ysis is the review and evaluation of
each element of cost to determine rea-
sonableness, allocability and allow-
ability. : ‘

(8) Procurement records. Proourement
records and files for purcheses in ex-
cess of the small purobase threshold
shall include the following at a min-
imum: ’

(1) Basis for contractor selection;

(2) Justification for laock of competi-
tion when ocompetitive bids or offers
are not obtained; and

(8) Basis for award oost or price.

(h) Contract administration, A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifioations of the oontract and
to ensure adequate and timely follow
up of all purchases. Reoipients &hall
evaluate contractor performance and
Gooument, s appropriate, whether con-
tractoxrs have et the terms, condi-
tions and speoifications of the con-
tract. - . )

(1) .Contract provisions. The recipient
shall inclnde, in addition to provisions
to define a sonnd and complete agree-
ment, the following provisions in all
contraots, The following provisions
shall also be applied to subcontraots.

(1) Contracts in exoess of the small
purchase threshold shall contain con-
tractual provisions or oonditions that
allow for administrative, contractual,
or legal remedies in instances in which
a oontractor- violates or breaches the
contraot terms, and provide for such
remedial aotions as may be appro-
priate.

(2) All contraots in excess of the
small purchase threshold shall contain

suitable provisions for termination by

the reoipient, including the manner by
which termination shall be effected
and the basis for settlement. In' addi-
. tion, such contracts shall desoribe con-

ditions nnder which the contrasct may
be terminated for defanlt as well as

§84.84

--oonditions where the contraot may be

terminated beoause of oircumstances
beyond the oontrol of the contractor.
(8) Except as otherwise raquired by
statute, an award that requires the
oontracting (or subocontracting) for
oonstruotion or faoility improvements
ghall provide for the reciplent to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds uniess the oonstruction
contract or suboontract exoeeds
$100,000. For those ocontraocts. or sub-

- contracts exceeding $100,000, HUD may

aocospt the bonding policy.and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
qnately protected. If snch a determina-
tion. has not been made, the minimum
requirements shall be as follows:

(1) A bid gnarantes from each bidder
equivalent to five percent of the bid
prics. The *bid guarantee’ shall con-
sist of a firm oommitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assuranoce that the bidder shall,
upon acceptance of his bid, exscute
such contractual documents as may bhe
required within the time speoified.

.(1) A performance bond on the part
of the contractor for 100 percent of the
contract price. A “performance bond®
is one exeouted in connection with a
ocontract to seoure fulfillment of all the
contractor's obligations under such

. contract.

(iii) A payment bond on the part of
the oontractor for 100 percent of the
contract price. A ‘‘payment bond" is
one executed in conneotion with a con-
traot to assure payment as required by
statute of all persons supplying labor
and material in the execution of the
work provided for in the contract.

. (iv) Where bonds are required in the
sitnations described herein, the bonds
shall be obtained from compenies hold-
ing certificates of authority as acoept-

.able swreties pursuant to 81 CFR part

228, “'‘Surety Oompanies Doing Business
with the United States.’’

(4) A1l negotiated contracts (exoept
those for less than the small purchase
threshold) awarded by recipients shall
inolude a provision to the effeot that
the recipient, HUD, the Comptaoller
General of the United States, or any of
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their duly authorized representatives,

shall have access to any books, doocu-
ments, papers and records of the con-
tractor whioh are directly pertinent to
a speocific program for the purpose of
making audits, examinations, excerpts
and transoriptions,

(6) All contracts, inoluding small pur-
ohages, awarded by recipients and their
contractors shall contain the prooure-
ment provisions of appendix A to this
rule, as s,ppnoa.ble

69 FR 47011, Bonc 13, 1004, a8 amended at 72
FR 13492, Deo, 21, 9007)

§8485 Reports and records.

(a) Purpose of reports and records.
Paragraphs (b) and (o) of this section
set forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
neocessary standard reporting forms.
They also set forth record retention re-
quirements.

(b) Monitoring and reporting progrom
performance. (1) Recipients are respon-
sible for menaging and monitoring
each project, program, subaward, funo-
tion or saotivity supported by the
award., Reociplents shall monitor sub-
awards to ensure subrecipients have
met the audit reguirements as delin-
ented in §84.82(e). :

(2) The Federal awarding agency
shall prescribe the freguency with
which the performance reports shall be
submitted. Bxoept as provided in para-
graph (b)(8) of this seotion, perform-
ance reports shall not be required more
frequently than quarterly or less fre-
quently than annually. Annual reports
shall be'due 80 calendar days after the
grant year; quarterly or semi-annual
reports shall be due 80 days after the
reporting period. The Federal awarding
Aagency may require annual reports be-
fore the anniversary dates of multiple
year awards in lien of these require-
ments, The final performance reports
are due 80 ocalendar days after the expi-
ration or termination of the award.

(8) If inappropriate, & final technical
or performance reéport shall not be re-
quired after completion of the project.

(4) When reguired, performance re-
ports shall generally contain, for each
award, brief information on eaoh of the
1ollowing'.

24 CFR Sublitie A (4-1~11 Edition)

(1) A comparison of aotual accom-
plishments with the goals and objec-
tives established for the "period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects can be readily
guantified, suoh guantitative data
should be related to cost data for com-
putation of unit costs.

(1) Reasons why established goals
were not met, 1f appropriate. .

(5) Recipients shall not be required to
submit more than the original and two
ocopies of performanoe reports.

(6) Reoipients ghall immediately no-
tify HUD of developments that have a
significant impaot on the award-sup-
ported aotivities. Also, notification
shall be given in the case of problems,
delays, or adverse oconditions which
materially impalr the ability to meet
the objectives of the award. This notifi-
cation shall include & statement of the
aotion taken or contemplated, and any
:issista.noe needed to resolve the situa-

on,

(7) HUD mey make site visits, as
needed.

(8) HUD shall comply with clearance
requirements of 6 OFR part 1820 when
requesting performance da.ta. from re-
cipients.

(0) Retention and acoess requirements
for records, (1) This paragraph (c) sets
forth requirements for record retention
and acoess to records for awards to re-
oipients. Federal awarding agencies
shall not impose any other record re-
tention or aocoess requirements upon
recipients,

(2) Finanoial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed duarterly or

‘annually, from the date of the submis-

sion of the quarterly or annmal finan-
oial report, as authorized by HUD. The
only exceptions are the following.

(1) If eny litigation, claim, or audit is
started before the expiration of the 3-
year period, the reoords shall be re-
tained until all litigation, claims or
andit findings involving the records
have been resolved and final aotion
taXen.
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" (11) Records for real property and
egquipment aoguired with Federal funds
shall be retained for 8 years affer final
disposition.

(i1i) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the recipient.

(8) Oopies of original records may be
substituted for the orisdne.l records if
authorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
* reocords possess long term retention
value, However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint uss,

(6) HUD, the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestrioted access to any
books, doouments, papers, or other
records of recipients thet are pertinent
to the awards, in order to make audits,
examinations, excerpts, transoripts and
copies of sunch documents. This right
also includes timely and reasonabls ao-
oess to a recipient’s personnel- for the
purpoes of interview and discussion re-
lated to such doocuments. The rights of
aooess in this paragraph (c)(6) are not
limited to the reguired retention pe-
riod, but shall last as long as records
are revained. :

(6) Unless required by statute, HUD
ghall not place restriotions on reoip:l-
ents that limit public access to the
records of recipients that are pertinent
to an award, except whem HUD ocan
demonstrate that such records ghall be
‘kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of  Information Act (6
0.8.0, 662) if the records had belonged
to HUD.

§84.86 Termination and enforcement,

(a) Termination. (1) Awards may be
termivated in whole or in part only if
paragraphe (a)iXi), (a)Dd), or
(8)(1)({il) of this section apply.

(1) By HUD, if a rscipient materially
fails to comply with the terms and oon-
ditions of an awaxd.

§84.86

(ii) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partial termination,
the portion to be terminated,

(i1i) By the recipient upon sending to
HUD written notifioation setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial terminstion, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a){(1)i) or
(a)(1)(i1) of this section. .

(2) If oosts are allowed under an
award, the responsibilities of the re-
ocipient referred to in §84.87(a)1), in-
cluding those for property management
as applioable, shall be considered in the
termination of the award, and provi-
sion shall be made for ocontinuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(8) If costs are allowed, the cost prin-
olples in §84.27 npply, even though the
award was made on a lump-sum basis.
‘Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of complbtion or by some other method
as determined by the Grant Officer, as
long as the method used results in an

. equitable settlement to both parties.

(b) Enjorcement—(1) Remedies for non-
compliance. I a reciplent materially
fails to comply with the terms and oon-
ditions of an award, whether stated in
a Federal statute, regulation, assur-
ance, applioation, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the fol-
lowing actions, as appropriate in the
ciroumstances.

(i) Temporarily withhold ocash pay-
ments pending correction of the defi-
olency by the recipient or more severe
enforcement action by HUD.

(1) Wholly or partly suspend or ter-
minate the ourrent award.,

(111) Withhold further awards for the
project or program.

(iv) Take other remedies that may be
legally available.
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. (2) Hearings and appeals. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the reciplent is en-
titled under any statute or regulation
applicable to the aotion involved.

(8) Effecis ‘of suspension and termi-
nation. Oosts of & reciplent resulting
from obligations incurred by the re-
oipient during a suspension or after
termination of an award are not allow-
able unlesg HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently, Other reoipi-
ent costs during suspension or affer
termination which are neoessary and
not reasonably avoidable are allowable
if paragraphs (b)(8)(i) and (b)8)(1) of
this seotion apply.

(1) The costs result from obligations ~

which were properly inocurred by the re-
olpient before the effective date of sus-
pension or termination, are not in an-
ticipation of 1t, and in the oase of a ter-
mination, are noncancellable.

(1) The costs would be allowable if
the award were not suepended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effeot, -

(4) Relationship o debarment and sus-
pension. - The enforcement remedies
identified in this section, inoluding
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspénsion under
HUD's regulations at 2 OFR part 2424
(soe §84.18).

[60 FR 47011, Sept. 13, 1684, as amended at 73
FR 78482, Deo, 27, 2007)

§84.87 Closeout procedures, subse-
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
shall submit, within 80 calendar days
after the date of completion of the
award, all financial, performanoce, and
other reporte as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the reoipient.

(2) The recipient shall aoccount for
any real and personal property aoc-
quired with Federal funds or reoceived
from the Federal Government in ao-
oordance with §§84.83(b) through (g).

24 CFR Sublitie A (4-1-11 Edition)

(b) Subseguent adfustments and con-
tinuing responsibilities, (1) The oloseout
of an award does not affest any of the
following: - :

(1) Anudit requirements in §84.36,

(ii) Property management reguire-
ments in §§84.83(b) through (g).

; B&lisig Reoords retention as required in

(2) After oloseont of an award, a rela-
tionship oreated under an award may
be modified or ended in whole or in
part with the consent of HUD and the
reoiplent, provided the responsibilities
of the recipient are considered and pro-
visions made for ocontinuing respon-
sibilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84-—~OONTRACT
PROVISIONS

A1l contraots, awarded by a recipisnt in-
oluding small purohases, shall contain the
following provisions as applioable:

1. Boual Employment Opportuniiy—Al con-

‘traots shall oontain & provision reguiring

oompliance with E.O. 11248, “Eqnal Empioy-
ment Opportunity,” ss amended by B.O.
11875, ‘‘Amending Hxeoutive Order 11346 Re-
lating to Bqual Bmployment Opportunity.'
and as supplemented by regulations at 41
CFR part 60, “Office of Federal Contract
Complianoce Programs, Bqual Employment
Opportunity, Department of Labor."

2. Copeland "Anti-Kiokback™ Act (16 U.S.C.
374 and 40 U.S.C, 2760)—Al] oontracts and sub-
grants in excess of $23000 for oonstruotion or
repair awarded by recipients and subrecipi-
ents shall inolude & provision for compliance
with the Oopsiand 'Anti-Kiokbaok™ Aot (18
U.8.0. 874), as supplemented by Department
of Labor regulations (20 OFR part 8, *'Con-
tractors and Suboontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’”). The Aot provides that each con-
traotor or subreoipient shall be prohibited
from induojng, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to whioch he is otherwise
entitled. The recipient shall report all sus-
peoted or reported violations to BUD. -

. 3. Davis-Bacon Adt, as amended (40 U.S.C.
276a to a-7)—-When required by Federal pro-
gram legislation, all construotion contraots
awarded by the recipiente end subrecipients
of more than $2000 shall include & provision
for complience with the Davis-Baoon Aot (40
U.8.0, 276a to a-7) and as supplemented by
Department of Labor regulations (20 OFR
part b, *‘Liabor Standards Provieions Applion-
ble to Oomtraots Governing Federally Fi-
nanosd and Assisted Oonstruotion”). Under
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Office of the Secrefary, HUD

this Aot, oontractors shall be reqnired to pay
wages to laborers and mechanios at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary. of Labor. In addition, oontractors
shall bs required to pay wages not less than
onoce » wiek; The recipient shall place a copy
of the ourrent prevailing wage determination
issnedl by the Department of Labor in each
soliaitation and the award of a contract shall
be oonditioned upon the acceptance of the
wage determination. The reoipient shall re-
port all suspeoted or reported violations to

4. Contract-Work Hours and Safely Standards

Act (40 U.8.0. 327 through 333)—Whero appli-
oable, ell contracts awarded by recipients in
exoens of $2000 for construotion oontracts and
in sxoess of 52500 for other contracts that in-
volve the employment of mechanios or labor-
ers shall inolude & yprovision for complience
with Seotions 102 and 107 of the Oontract
Work Hours and Bafsty Btandards Aot (40
U.8.0. 827-888), as supplemented by Depart-
ment of Labor regulations (20 CFR part b).
Under Seotion 102 of the Act, sach oon-
tractor shall be reguired to oompute the
wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours,
Work in exocess of the standard workweek is
permissible provided that the worker is com-
pensated ab & rate of not less than 1% times
the beeio rats of pay for all hours worked in
exoess of 40 hours in the workweek. Seotion
107 of the Aot is apyplicable to' construotion
work and provides that no laborer or me-
ohanic shall be reguired to work in sw-
roundings or under working oconditions
which are unsanitary, hazardous or dan-
gerous. These requirements. do not apply to
the purohases of supplies or materials or ar-
tioles ordinarily aveilable on the open mar-
kst, or contracts for t.ra.nsportution or trans-
mission of intelligence,
* 6. Rights tb Invenifons Made Under a Con-
tract or Agreement—Oontracts or agresments
for the performanoce of experimentsal, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the reoipient in any resulting invention in
aocordance with 87 OFR part 401, *Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Oontracta and Oooperative
Agreements,” and any implementing reguia-
tions issued by HUD,

6, Clean Ailr Aot (42 U.S.C. 740] al seq.) and
the Federal Water Pollution Conirol Aet (33
U.8.C. 1261 et seq.), as amended—OContracts
and subgrants of amounts in exoess of
§100,000 shall oontain a provision that re-
quires the reoipient to agres to comply with
all applicable standards, orders oi regula-
tions issued pursuant to the Olean Air Aot
(42 U.B.0. 1401 ef s6¢.) and the Federal Water
Pollution Gontrol. Aot as amended (33 U.8.C.
1261 et seg.), Violations shall be reported to

Pt 85

HUD and the Regional Office of the Inviron-
menta) Protection Agenoy (WPA).

7. Byrd Anti-Lobbdying Amendment (31 U.S.C.
1352)—0ontractors who apply or bid for an
award of $100,000 or more shall file the re-
quired ocertifioation. Bach tier certifies to
the tier above that it will not and has not
used Federal appropriated fands 0 pay any
person or organigation for infinenoing or at-
tempting to influencs an officer or ernployee
of any agency, & member of Congress, officer
or employee of Oungress, or an employee of &
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 81 U.8,0. 18532, Bach
tler shall also disclose any lobbying with
non-Federa! funds that takes plece in con-
neotion with obtaining any Federal award.
Buoh disolosures ‘are forwarded from tier to
tier up to the reoipient.

{690 PR 47011, Sept. 13, 1094; as amended at 72
FR 78488, Deo. 27, 2007)

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—General

Beo. .
861 Purpose and soope of this part.
86,2 Boope of subpart,

85.83 Definitions.

864 Applioability,
85.6 Bffect on other issnances. .
86.6 Additions axd exeeptions.

Subpari B—Pre-Award Requirements

85.10 Torms for applying for grants.

86.11 State plans,

86.12 Speojal grant or subgrant oondltions
for**high-risk"’ grantees.

Subpart C—Post-Award Requirements

TFINANQIAL ADMINISTRATION

85.20 Standards for financial management
systeims.

85.21 Payment.

85.22 Allowable costs,

86.23 Period of availability of fnnds

86.24 Metobing or cost sharing.

86,36 Program income,

86.26 Non-Federal andit. '

OHANGDB PROPERTY, AND SUBAWARDS

85.80 Ohmgas
86.81 Real property.
86.32 Hquipment.

'85.88 Supplies,
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Pi. 230

8. Indireot cost allocations not using ratss,
In oertain situations, a governmental unit,
because of the nature of its awards, may be
required to develop a cost allocation plan
that distribates indireot (and, in some cases,
direot) oosts to the spscific fanding sonross.
In these oases, & narrative cost allooation
methodology should be dGeveloped, doou-
mented, maintained for andit, or submitted,
as approyriate, to the oognisant agenoy ror
teview, negotiation, ‘and approval,

4. Appeals. If & dispute arises in a negotia-
tion of an indireot oost rate (or other rate)
between the cognizant agenoy aud the gov-
ernmenta) finit, the dispute shall bs resolvad
in accordanss with the appeals proosdures of
the cognizant agenoy.’

5. Oolleotion of unaliowable costs and erro-
neous payments, Oosts speoifically identified
as unallowable and oharged to Federal
awards either directly or indirectly will be
refunded (inoluding interest chargeabls in
acoordanoce with spplicable Federal agenoy
regulations).

6, OMB assistanoe. To the extent that prob-
lems are encountered among the Federal

,agencies and/or governmental units in con-
nection with the negotiation and approval
prooess, OMB will lend assistancs, as re-
quired, to resolve snoh probloms in » timely
manney. .

PARTS 226-229 [RESERVED]

PART 230—C°ST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep.

230.6 Purpose.

230,10 Boope.

230.16 Polioy.

230.20 Applicability.

280.26 Definitions

230,80 OMB responsibilities.

980.36 Mederal agency responaibilities,

230.40 Mffective date of changes. .

280.46 Relationship to previous issuance.

230.50 Information Oontaot.

APPENDIX A TO PART 230—GBNERAL PRIN-
OIPLBE .

APPONDLX B 10 PART 280—SELECTED ITBMS OF
OO8T .

APPENDIX O T0 PART 230—NON-PROFIT ORGA-
NIZATTIONS NOT SUBJECT TO THEIS PART

AUTBORITY: 81 U.B,C. 508; 81 U.8.C. 1113; 41
1.8.0. 405; Reorganizsation Plan No. 2 of 1070;
10.0. 11541, 86 FR 10737, 8 OFR, 1866-1870, p. 638

BOURGE: 70 FR 51837, Aug. 81, 2005. unless

. otherwise noted.

2 CFR Ch. Il (1~1~09 Edition)

§280.6 Purpose.

This part establishes principles for
determining costs of grants, ocontraots
and other agreements with non-profit
organizations,

§280.10 Scope.

(a) This part does not apply to col-
leges and universities which are ocov-
ered by 2 OFR part 220 Oost Prinoiples
for Bduocational Institutions (OMB Oir-
oular A-31); State, looal, and federally-
recogniged Indian tribal governments
which are ooversd by 2 OFR part 226
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Oir-
ocular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the oir-
oumstanoes or dictate the extent of
agenoy and non-profit organization
participation in the financing of & par-
tioular project. Provision for profit or
other inorement above cost is outside
the soope of this part.

§ 280,15 Pb}iéy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of oosts except where re-
strioted or prohibited by law. The prin-
ciples do not attempt to presoribe the
extent of cost sharing or matching on
grants, contraots, or other agresments.
However, such cost sharing or match-
ing shall not be acoomplished through
arbitrary limitations on individual
cost elements by Federal agenoies.

$280.20 Applicabflity.

(8) These principles shall be used by
all Federal agenoies in determining the
oosts of work performed by non-profit
organizations unnder grants, ooopera-
tive agreements, oost reimbursement
contraots, and other contraots in which
oosts are used in pricing, administra-
tion, or settlement, A1l of these instru-
ments are hereafter referred to0 &8s
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Govermment for aotual costs inourred.

(b) All cost reimbursement sub-
awards (subgrants, suboontracts, etc.)
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are subject to those Federal cost prin-
oiples applicable to the particular or-
ganivation concerned. Thus, if a
subaward is t0 a non-profit organiza-
tion, this part shall apply; if a
subaward is to & commerocial organiza-
tion, the oost principles applicable to
ocommercial conoerns shell apply: if a
pubaward is to a oollege or university,
2 OFR part 220 shall apply; if a
subaward is to & State, Jooal, or feder-
ally-recognized Indian tribal govern-
ment, 2 OFR part 226 shall apply.

(o) Bxolusion of some non-profit or-
ganizations, Some non-profit organizp-
tions, beoause of their size and nature
of operations, can be considered to be
similar to commercial concerns for
purpose of applicability of cost prin-
oiples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applioable to commercial oon-
cerns. A listing of these organizations
is contained in Appendix O to this part.
Other organizations may be added from
time to time.

§280.26 Definitions.

(a) Non-profit organization means
any corporation, trust, association, co-
operative, or other organization whioch:

(1) Is operated primarily for sci-
entific, eduocational, service, ochari-
table, or similar purposes in the public
interest; .

(2) Is not organized primarily for
profit; and )

(8) Uses its net proceeds to maintain,
improve, and/or expand ite operations.
For this purpose, the term ‘“‘non-profit
organization™ excludes oolleges and
universities; hospitals; State,
~and federally-recognized Indian tribal

governments; and those non-profit or-
ganigations which are excluded from
ooverage of this part in accordance
with §230.20(0). )

(b) Prior approval means seouring the
awarding sgenoy's permission in ad-
vance to inour cost for those items
that are designeted as reguiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing. Where an item of ocost re-
quiring prior approval is speoified in
the budget of an award, approval of the
budget constitutes approval of that
oost.

local,:

§230.50

§280.30 OMB responsibilities.

OMB may grant exoeptions to the re-
quirements of this part when permis-
gible under existing law. However, in
the interest of achieving maximum
uniforraity, exceptions will be per-
mitted only in highly unusunal cir-
oumstanoces, :

$280.36 Federal agency
ities.
The head of each Federal agenoy that
awards and administers grants and
agreements subject to this part is re-
sponsible for requesting approval from
and/or oonsulting with OMB (as appli-
oable) for deviations from the guidance
in the appendioes to this part and per-
forming the applicable fanotions speci-
fied in the appendices to this part.

§280.40 Effective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementation
shall be phased in by inocorporating the
provisions into new awards made after
the start of the organization's next fis-
cal year. For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
oy agree, Harlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual

responsibil-

: agreement between an organization

a.nd the ocognizant Federal agenocy.

§280.45 Relationship
issuance, ’

(a) The guidance in this part pre-
viouely was issued as OMB Circular A-
122, Appendix A to this part contains
the guidance that was in Attachment A
(general principles) to the OMB ecir-
oular; Appendix B contains the guid-
anoce that was in Attachment B (se-
lected items of cost) to the OMB cir-
cular; and Appendix C contains the in-
formetion that was in Attachment O
(non-profit organizations not subject to
the Circular) to the OMB ciroular,

(b) Historically, OMB Cirouler A-122

to  previous

_superseded cost principles issued by in-

dividusl agenoles for non-profit organi-
gations, ’
£230.50 Information contact.

Further information conocerning this
part may be obtained by contacting the
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Offics of Federal Financial Manage-
ment, OMB, Washington, DC 205608,
telephone (202) 895-8098. i

APPENDIX A TO PART 230—GENERAL
PRINCIPLES

GmAL ?ﬁmmms
TABLE OF CONTENTS

A. Basio Oonsiderations .
1. Composition of totel costs -
2. Factors affeoting allowability of costs
8, Reasonable oosts
4, Allooable costa
b. Applicable credits
8, Advanoe nnderstandings
7. Conditiona) exemptions
B, Direot Oosts
0. Indireot Costs )
D. Allooation of Indirect Oosts and Deter-
mination of Indireot Oost Rates
1. General )
2. Simplified allooation method
8. Multiple allooation base method
4, Direot allooation method
6. Special indirect cost rates
B. Negotiation und Approval of Indirect Cost
Rates
1, Definitions
2. Negotiation and approval of rates

GENERAL PRINCIPLES
A. Basio Consifierations

1. Composition of total oosts. The total
oost of an award 18 the swumn of the allowabls
direct and allooable indirect ocosts less any
applioable oredits.

2. Faotors affecting allowability of costs.
To be allowable under an award, costs must
meet the following general oritaria:

#. Be reasonable for the performance of the
award and be allooable thereto under these
prinoiples. -

b. Oonform to any limitations or exoln-
sions sst forth in thess principles or in the
award as to types or amnount of cost items.

¢, Be consistent with poliojes and prooe-
dures that apply nniformly to both federally-
mtd oedl and other activities of the organiza-

on,

d. Be acoorded consistent treatment.

o. Be determined in sccordance with gein-
erally eaooepted acoounting prinoiples
(GAAP).

I. Not be inolnded as & cost or used to meet
oost sharing or matohing. requirements of
any other federally-financed program in ei-
ther the ourrent or & prior period.

£. B adeguately dooumented. .

8. Reasonable costs. A cost 18 renona.ble i1,
in its nature or amount, 1t does not exveed
that which would be incurred by a prudent
person under the oiroumstanoces prevailing at
the time the decision wes made to jnowr the

2 CFR Ch. 1i (1-1-09 Edition)

oosts. The gnestion of the reasonableness of
speoific costs must be sorntinized with par-
tionlar oare in oonneotion with organisations
or separate divisions thersof which reosive
the preponderance of their support from
awards mads by Federal agonojes. In deter-
mining the reasonableness of a given ocost,
oonsideration shall be given to:

. Whether the oost is of a type generally
reoognized as ordinary and necesgary for the
operation of the organization or the poxform-
anos of the award,

b. The restraints or reqniremonh imposed
by such factors as generally aocepted sound
business praotices, arms length bargaining,
Federa) and State laws and regulations, and
terms and conditions of the award.

©. Whether the individuals concerned acted
with prudence in the ofroumstanoces, oonsid-
ering their responsibilities to the organiza-
tion, itz membsrs, employees, and olients,
the publio at large, and the Federal Govern-
ment.

4. Bignificant deviations from the ubl.b-
lished praotioes of the organization which
may unjustifiably inorease the award oosts.

4, Allooable costs, a. A oost is allooable to
a partioular oost objective, such as a grant,
oontract, project, servios, or other aoctivity,
in aooordance with the rslative benefits re-
ceived. A oost is alloosble to a Federal award
if §t 18 troated cbnsistently with other costs
inourred for the same purpose in ke oir-
oumstanoss and if it: .

(1) Is inourred specifioally for the award.

(2) Benefits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits received, or

(3) Is neoessary to the overall opsration of
the organieation, although & direot relation~
ship to any partionlar cost objeoctive cannot
be shown.

b. Any oost allocable t0 a partionlay award
or other cost objeotive under these principles
may not be shifted to other Federal ewards
to overcome funding-deficiencies, or to avoid
restriotions imposed by law or by the terms
of the award.

5. Applicable oredits. a. 'I‘he term applioca-
Dle credits refers to those reoeipts, or refno-
tion of expenditures which operate to offset
or rednoe expense items that are allooable to
awards as direot or indireot costs. Typioal
examples of such transactions are: Purchase
discounts, rebates or allowanoes, recoveries
or indemnities on losses, insurance refunds,
and adjustments of overpayments or erro-
neous charges. To the extent that such ored-
its acorning or received by the organisation
relate to allowable cost, they shell be ored-
ited to the Federal Goveinment either as a
oost reduotion or oash réfund, as Appro-
priate,

b. In some msta.noes, the amounts recejved

from the Federal Government to financs or-

ganizational activities or service operations
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should be treated as applioable oredits. Bpe-
oiflcally, the oonocept of netting such oredit
items against ralated expenditures should be
applied by the organigation in determining
the rates or amounts to be oharged to Fed-
eral awards for services rendersd whenever
the faollities or other resouroes used in pro-
viding such services have been financed di-
reotly, in whole or in part, by IFederal funds.

o, FFor rules covering program income (i.e,
gross income earnsd from federally-sup-
ported aotivities) see §215.24 of 2 OFR part
216 Uniforrn Adminjatrative Reguirements
for Grants and Agresments with Institutions
of Higher Hduoation, Hospitals, and Othar
Non-Profit Organizations (OMB Oirounlar A-

110).
6. Advanoe understandings, Under any
given award, the reasonableness and

allooability of oertain items of costs may be
diffioult to determine, This is partionlarly
true in commeotion with organigations that
receive a preponderance of their support
from Federal agenocies. In order to avoid sub-
sequent disellowance or dispute based on
upreasonableness or nonallooability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad~
vanoe of the inourrence of special or unusual
costs, The absence of an advance agreement
on any element of oost will not, in iteslf, af-
feob the reuonabloneu or n.nooubmty of
that element.

7. Conditional exemptions. a. OMB author-
izes oonditional exemption from OMB admin-
istrative requirements and oost prinoiples
for certain Federal programs with statu-
torily-authoriged consolidated planning and
oonsolidated administrative funding, that
are identified by s Iederal agenoy and ap-
proved by the head of the Exeoutive depart-
ment or establishment, A Federal agenoy
shall consult with OMB during its consider-
stion of whether to graat snch an exemption.

b. To promote efficlency in State and looal
program administration, when Federal non-
entitlement programs with common pur-
poses have speoific statutorily-authorized
sonsolidated planning and oconsolidated ad-
ministrative funding and where most of the
State agenoy's resources come from non-
Federal sources, Federal agenocies may ex-
smpt these covered State-administered, non-
entitlement grant programs from oertain

OMB grants management requirements. The .

exemptions would be from all but the
allocabflity of oosts provisions of Appendix
A, subseotion O.e. of 2 OFR part 235 (OMB
Ciroular A-87); Appsndix A, SBeotion 0.4. of 2
OFR part 290 (OMB Ojroular A-21); Beotion
A, of this appendix; end from all of the ad-
ministrative requirements provisions of 2
OFR part 215 (OMB Ciroular A-110) and the
agencies’ grants management common rule.

. 0. When a Federal agenoy provides this
flexibility, as a prerequisite to a State’s ex-
eroising thie option, & State must adopt its

Pt 230, App. A

own written fisoal and administrative re-
quirements for expending and accounting for
all funds, which are consistent with the pro-
visions of 2 OFR part 236 (OMB Ofroular A~
87), and extend suoch policies to all subrecipi-
ents, These fisoal and administrative re-
gquirements must be suffiolently speocifio to
ensure that: Fands are weed in complianoce
with al)l applicable Federn) statutory and
regulatory provisions, oosts are reasonable
and necessary for operating these programs,
and funds are not to be nsed for genera) ex-
penses required to onrry out other respon-
sibilities of a Btate orits subreoipients.

B. Direct. Conts

1. Direot costs are those that oan be identi-
fied specifioally with a partioular final cost
objective, i.e., & partioular award, project,
servioe, or other direot aotivity of an organi-
sation. However, & cosb may not be assigned
to an award a8 a direot cost if any other cost
inourred for the same purpose, in -lke oir-
oumstanoce, has.been allooated to an award
et ay indireot cost, Oosts identified speoifi-
oally with awards are direot costs of the
awards and are to be sgaigned direotly there-
to, Costs identified specifically with other
final ocost objectives of the organization are
direot ocosts of those cost objeotives and are
not to be essigned to other awards directly
or indirsotly.

2, Any direct cost of a minor amount may
be treated as an indireot cost for reasons of
practionlity whers the acoounting treatment
for such oost is consistently applied to-all
final cost objeotives.

3. The oost of certain aotivities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this purt), However, sven
though these ocosts are unallowable for pur-
poses of computing charges to Federal
awards, they nonetheless must be treated as
direot costs for purposes of determining indi-
reot 0ost rates and be allocatsd their share
of the organization's indireot costs if they
represent aotivities which inclnde the sala-
ries of personnel, ocoupy spaoe, and benefit
from the organization's indireot costs,

4, The oosts of aotivities performed pri-
merily as a service to members, olients, or
the genera) publio when significant and neo-
essary to the organieation’s mission must be
treated as direot costs whether or xot allow-
able and be allooated an equitable share of
indireot oosts. Some examples of these types
of aotivities inolude: .

a. Maintenanoe of membership rolls, sub-
soriptions, publioations, and related funo-
tions.

b, Providigg services and information to
members, legislative or administrstive bod-
jes, or the publio. '

o. Promotion, lobbying, and other forms of
publio relations.
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d. Meetings and conferences except those
held to oconduot; the general a.dnun!stmtion
of the organisation.

e. Maintenance, protsotion, and invest-
ment of speojal fands not used in operation
of the organization.

{. Adminisiration of group benefits on be-
half of members or olients, including 1ife and
hospital insurapos, annuity or retiremsnt
plans, financiel aid, eto,

C. Indireot Costs

1. Indirect costs are those that have besn
inourred for common or joint objectives and
ornnot be readily identified with a par-
tioular final oost objeotive. Direot cost of
minor amounts may be treated as indireot
oosts under the oonditions described in sub-
paragraph B2 of this appendix. After direot
costs have been-determined and assigned df-
reotly to awards or other work as appro-
priate, indireot oosts are those remaining to
be alloonted to benefiting cost objeotives, A
cost mey not bs allooated o an award as an
indirect oost if any other cost inourred for
the same purposs, in like olroumstances, has
besn assigned to an award as & direct cost,

2. Beoauss of the diverss characteristios
and aocoounting practioes of non-profit orga-
nizations, it 18 not possible to specify the
types of cost which may be olassified as indi-
reot oost in all situations, However, typioal
examples of indirect cost for many non-prof-
it organisations may include depreoiation or
use allowanoes on buildings and equipment,
the costs of operating snd maintaining fa-
ollities, and genera) administration and gen-
era) expenses, suoh as the salaries and ex-
penses of exeoutive officers, personnel ad-
ministration, end acoounting.

* 8, Indireot costs shall be olaseified within
two broad categories: “‘Facilities® and “'Ad-
ministration.” “Facilities" is defined as de-
preciation and use allowanoes on buildings,
eguipment and oapitsl improvement, inter-
est on debt assooiated with certain buildings,
egnipment and oapftal improvements, and
operations and maintenance expenses. “'Ad-
ministration” is defined s general adminis-
tration and general expenses such as the ai-
reotor's offioe, accounting, personnel, brary
expanses and g1l other types of expenditures
not listed specifically under one of the sub-
oatepories of “Faoflities"” (including oross al-
looations from other pools, where applioa-
ble).'See indireot cost rate reporting require-
ments in suvparagraphs D.2.e and D.3.;g of
this sppendix.

D. Allooation of Indireot Oosts and
Determination of Indireot Oost Rates

1. General, a. Where & non-profit organiss-
tion has only one major function, or where
all its major funotions benefit from its indi-
reot costs to approximately the same degres,
the allocation of indireot costs and the com-

2 CFR Ch. Il (1-1-09 Edition)

putation of an indirect cost rate may be ac-
complished through simplified aliocation
prooedures, as desoribed m subparagraph D.2
of this appendix.

b, Where an organization bas several major
funotions whiok bensfit from its indireot
dosts in varying degrees, allooation of indi-
rect oosts may require the acoumulation of
such oosts into separate oost groupings
whioh then are allocated individually to ben-
efiting funotions by means of & base which
best measures the relative degree of benefit,
The, indireot costs allooated to each Mnotion
are then distributed to individual awards and
other adtivities inoluded in that function by
means of an indireot cost rate(s).

©. The determination of what constitutes
an organigation’s major funotions will de-
pend on its purpose in being; the types of
services it renders to the publio, its olients,
and its members; and the amount of effort it
devotes to suoh activities as fundraising,
gub]io information and membership activi-

8,

d. Bpeoific methods for allocating indirect
oosts and computing indirect ocost rates
along with the oonditions under which each
method shonld be used are desoribed in sub-
paragraphs D.2 through b of this appendix.

e. The base period for the allocation of in-
direot costs is the period in which gnuch costs

. are inourred and acoumulatet for allooation
* to work performed in that period. The base

period normally should coinoide with the or-
ganization's fisoal year but, in.any event,
shall be 80 selected as to avoid inequnities in
the allooation of the costs,

2, Simplified allooation msthod. a. Where
an organization’s major funotions benefit

* from its indirect costs to approximately the

same degree, the allooation of indireot oosts
may be acoomplished by separating the orga-
nizgation's total costs for the base period as
sither.direct or indireot, and dividing the
total allowable indireot costs (net of applioa-.
ble oredits) by an equitable distribution
base. The result of this prooess is an indireot
oost rate whioh is used to distribute indireot
costs to individual awards. The rate should -
be expresssd s the percentage which the
total amount of allowable indireot ocosts
bears t0 the base selected, This method
should also be ussl where an organization
bas only one major fanotion enoompassing 8
number of individual projects or aotivities,
and may be used where the level of Federal
awards to an organizetion is relatively
small.

bh. Both the direoct costs and the indirect
oosts shall exoclude oa.pif.n:l expenditures and
unaliowable oosts, ' However, unallgwable
costs which represent aotivities must be in-
cluded in the direot costs under the condi-
tions desoribad in snbpa.mgmph B.8 of this
appendix,

©. The distribution base may be total ai-
rect ©o0sts (exoluding oapitel expenditures
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and other distorting itéems, suoh as major
suboontracts or subgranta), direot malaries
and wages, or other bese which results in an
equitable distribution. The distribution base
shall generally exoclude partioipant support
costs ns defined In paragraph 32 of Appendix

4, Dxoept where a spocial rate(s) is re-
guired jn accordance with subparagraph & of
this appendiz, the indireot oost rate deve)-
oped under the above prinoiples is applioabls
to al) awards at the organization. If & speoial
rate(s) is required, appropriate modifioations
shall be made in order to develop ths spsoial
rate(s). )

e, For an organiration that receives more
than $10 million in Federal funding of direot
coEts in & fiscal year, & brealkout of the indi-
rect cost oomponent into two.broad oat-
egories, Faoilities and Administration as de-
fined in subparagraph O.3 of this appendix, is
required. The rate in each ozse shall be stat-
ed as the percentage which the smount of
the particular indireot oost oategory (i.e,
Faoflities or Administration) is of the dis-
tribution base identified with that oategory.

8. Multiple allocation base method.

a. Genera), Where an organization's indi-
rect ooste benefit its major funotions in
varying degrees, indireot oosts shall be acon-
mulated into separate cost groupings, as de-

soribed in subparagraph D.3.b of this appen--

dix. Each grouping ehall then be allooated
individually to benefiting functions by
means of & base which best measures the rel-
ative benefits. The default allooation bases
by oost pool are desoribed in subparagraph
D.8.0 of this appsndix.

b. Xdentification of indireot oosts, Cost
groupings shall be established so as o per-
mit the allocation of each grouping on the
besis of benefits provided to the major fimo-
tions. Bach grouping shall oonsbitute & pool
of expenses that are of like oharaoter in
terms of funotions they benefit and in terms
of the allocation bage which best measurss
the relative benefits provided to each funo-
tion, The groupings are olassified within the
two broad categories: “Facilities’ and-'Ad-
ministration,” as desoribed in subparagraph
0.3 of this appendix. The indirect oost pools
are defined as follows:

(1) Depreoiation and use allowanoes. The
expenses under this heading are the porbion
of the costs of the organisation’s buildings,
caplta) improvements to land and buildings,
and equipment whioh are computed in ao-
cordance with paragraph 11 of Appendix B to
this part (“‘Depreciation and use allow-
anoes"),

(2) Interest. Interest on debt associated
with oertain bufldings, equipment and oap-
ital improvements are computed in ascoord-
anoe with paragraph 28 of Appendix B to this
< part (‘'Interest’’),

.. (8) Operation and mnintenmoe expanses,
The expenses under this heading are those

PL. 230, App. A

that have been inourred for the administra-
tion, operation, maintenance, preservation,
and protection of the organisation's physioal
plant. They inoclude expsnssg normally in-
ourrsd for such items as: Janitorial and util.
ity services; repairs and ordinary or normal
alterations of buildings, farniture and eguip-
ment; care of grounds; maintenanoce and op-
eration of buildings and other plant faoili-
ties; seourity; earthquake and disaster pre-
paredness; environrhenta) safety: hasardous
waste disposal; property, Mability and other
inpuranoce relating to property: spaoe and

" oapital leasing; facility planning and mahn-

agemeant; and, oentral receiving. The oper-
ation and meaintenance expenses oategory
shall also inolude iis allooable shars of
Iringe benefit costs, dspreciation and use al-
lowanoss, and interest oosts.

(4) Genersl administration and general ex-
penses. (a) The expenses under this heading
are thoso thab have been inourred for the
overall general exeoutive and administrative
offices of the organization and other ex-
penses of & general! nature whioh do not re-
late golely to any msjor funotion of the orga-
nisation. This oategory shall aleo include its
allocable ghare of fringe bsnefit ocosts, oper-
ation and maintenancs expense, depreciation
and nse allowanoces, and interest costs. Mx-
amples of this category inoclude ocentral of-
fices, such as the director's office, the office
of finanos, business services, budget and
planning, personnel, safety and risk manage-
ment, general oounsel, mapagement infor-
mation systems, and Mbrary costs,

(b) In developing this oost pool, speoial
oare should be sxercised to ensure that oosts
inourrsd for the same purpose in like oir-
oumstances are treated oonsistently as ei-
ther direct or indirect costs, For example,
ssalaries of technical staff, project supplies,
project publioation, telephone toll charges,
ocomputer costs, travel costs, and specialized
sorvices costs shall be treated as direot coste
wherever identifiable to a partioular pro-
gram. The salaries and wages of administra-
tive and pooled olerical staff should nor-
mally be treated as indirect costs. Direot
charging of these oosts may be appropriate
where a major projeot or aotivity explioitly
requires and budgets for administrative or
clerioal services and other individuals in-
volved can be identified with the program or
aotivity, Items suoh as office supplies, post~
age, looal telephone oosts, periodicals and
memberships should normally be treated as
indirect oosts. .

o, Allooation bases, Actual conditions shall
be taken into acoount in seleoting the base
to be used in allooating the expenses in each
grouping to benefiting fanctions. The essen-
tial oonsideration in seleoting & method or a
base is that it is the one best suited for as-
signing the pool of cpsts to cost objeotives in
accordanoce with benefits derjved: a traceable
cause and effeot relationship; or logic ahd
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reason, where neither the cause nor the ef-
feot of the relationship is detérminable.
When an allocation onn be made by assign-

ment of & 008t grouping directly to the func-

tion benefited, the allooation shall bs made
in that manner. When the expenses in & cost
grouping are more genera) in nature, the al-
Jooation shall be made through the use of a
soleoted bass which produces results that are
squitable to both the PFederal Government
»nd the organjzation. The distribution shall

be made in accordance with the bases de- -

soribed herein unless it oan be demonstrated
that the use of a aifferant base would result
in a more equitable allooation of the costs,
or that & more readily available base wounld

not inorease the ocosts charged to sponsored *

awards. The results of special cost studies
(such as an enginsering ntility study) shall
not be used to determine and allocate the in-
direot oosts to sponsored awards,

(1) Depreciation and use allowances. Depre-
olation and uss allowances sxpenses shall be
allooated in the following manner:

(a) Depreciation or uss allowanoes on
Duildings nsed exclusively in the conduot of
» single funotion, and on oapital improve-
ments add equipment used in such buildings,

- ghall be assigned to that fanoction,

(b) ‘Depreciation or use allowances oD
bufldings used for more than one function,
snd on capital improvements and equipment
used in such buildings, shall be allooatsd to
the individual funoctions performed in each
building on the basis of usable square fest of
space, exoluding common areas, such as hall-
ways, stajrwells, and restrooms.

(0) Depreciation or use allowancéds on
bufl@ings, oapital improvements and eguip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) ehall be treated as follows. The
oopt of each jointly used unit of space shall
be allooated to the benefiting fanotioms on
the basis of either the employees and other
wusers on & full-time eguivalent (I'TE) -basis
or salaries and wages of those individual
funotions henefiting from the use of .that
spaoce; or organigation-wide employea FTILs
or salaries and wages applioabls to the bene-
{iting funotions of the organisation.

(d) Depreoiation or nse allowanoces ox oer-
tain capital improvements to land, suoch as
paved parking arems, fences, sidewalks, and
the like, not included in the ocost of build-
ings, shall be allooated to user oategories on
& I'I'E basis and distributed to major funo-
tions in proportion to the salaries and wages
of all employees applicable to the funotions.

(2) .Intarest. Interest costs shall be allo- .

cated in the same manner as the deprecia-
tlon or use allowances on the bulldings,
squipment and oapital equipments to which
the interest relates.

(3) Operation and maintenance expenses.
Opsration and maintenance expsnses ghall be

2 CFR Ch. I} (1-1-09 Ediition)

ellooated in the same manner aé the depre-

. oiation and use allowanoces.

(1) Genera) administration and genersl ex-
penses., Genera) administration and general
expenses shall be allooated to benefiting
funotions bassd on modified total direot
oosts (MTDQ), as desoribed in subparagraph
D.3.f of this appendix. The sxpenses inoluded
in this category conld be grouped first ao-
cording to major funotions of the organiza-
tion to which they render services or provide
benefits. The aggregate expenses of eaoh
group shall then be aliocated to benefiting
funotions bassd on MTDC.

da. Order of distribution. (1) Indireot cost
oategories consisting of depreciation and use
allowanoes, interest, operation and mainte-
nance, and general administration and gen-
aral expenses shall be allooated in that order
to the remaining indirect oost categories as
well as to the major funotions of the organi-
zation. Other oost categories comld be allo-
onted in the order determined to be most ap-
propriats by the organization, When oross al-
location of costs i& made as provided i sub-
paragraph D.3.4.(2) of this appendix, this
order of allocation does not apply.

(%) Normally, ax indirsot cost category will
be oonsiderad closed once it has been allo-
oated to other oost objeotives, and cosis
shall not be subseguently allooated to it.
However, a aross alloocation of oosts between
two or more indireot oosts oategories could

.bs used if such allooation will result in a

more equitable allooation of oosts. If & oross
allooation is used, an appropiate modifioa-
tion to the composition of the indireot cost
oategories is required.

e. Apploation of indirect cost rate or
rates. Bxoept whers & special indireot cost
rate(s) i5 required in accordance with sub-
paragraph D.b of this appendix, the separate
groupings of indirect oosts allooated to each
major funotion shall be aggregated and
treated as & common pool for that function.
The costs in the oommon pool shall then be
distributed to individual awards included in
that fanotion by use of & single indirect cost
rate.

{, Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and other benefiting activities within eaoh
major function on the basis of MTDC. MTDC
oconsists of all salaries and wages, fringe ben-
efits, materials and supplies, services, travel,

and subgrants and subpontracts up to the *
. firat $26,000 of each subgrant or snboontract

(regardiess of the period covered by the
subgrant or suboontract). Bgnjpment, capital
expenditures, charges for patient care, rental
oostz And the portion in' exosss of $26,000
shall be exoluded from MTDC. Participant
support ocosts shall generally be exalnded
from MTDC. Other jtems meay only be ex-
cluged when the Yederal ocost cognizant
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‘agency determines that an exclusion is nec-
essary to avold a serious fnequity in the dis-
tribution of indirect costs., -

g. Individus] Rate Components. An indi-
reot oost rate shall be determined for saoch
peparate indirsot oost pool developed. The
rate in each oase shall be stated as the per-
centage which the amount of the partioular
indirsot cost pool iz of the distribution base
identiffed with that pool. Dach indirsot cost
rite negotiation or determination agreement
shall include development of the rate for
sach indirest cost pool as well as the overall
indireot ocost rate. The indireot ocost pools
shall be olassified within two broad oat-
egories: “‘Faoilities” and ‘Administration,”
as desoribed in subparagraph C.8 of this ap-
pendix.

4. Direct alloocation mothod. a. SBome non-
profit-organizations treat all ooste as direot
ooBts exospt general administration and gen-
eral expenses. These organisations generally

separate their coste into three basic oat-

egories; General administration and general
expenses, fundraising, and other direot func-
tione (inoluding projeots performed under
Federal awards). Joint costs, such as depre-
ofation, rental costs, operation and mainte-
nanoce of facilities, telephone expenses, and
the like are prorated individually as direct
vosts to sach category and to each award or
other aotivity using a base most appropriate
to the partioular cost being prorated.

b, This method is acosptable, provided eaoh
joint coat {s prorated using a base which ac-
ourately measures the benefite provided to
sach award or other activity. The bases must
be established in acoordance with reasonable
criteria, and be supported by ourrent data.
Thizs method is compatible with the Btand-
ards of Aocounting and Finanoisl Reporting
for Voluntary Health and Welfare Organiza-
tione fesued jointly by the National Health
Oounoil, Ino., the National Assembly of Vol-
untary Hulhh and Booial Welfere Organiza~
tions, and the United Way of Amerioca.

c. Under this method, indirect oosts con-
sist exclusively of gemeral administration
and general expenses, In all other respeots,
the organization’s indirect cost rates shall
be computed in the same manner as that de-
soribed in subparagraph D.2 of this appendix.

5. Special indirect cost rates. In some in-
stanoes, a single indirect cost rate for all ac-
tivities of an organization or for each major
funotion of the organisation may not be ap-
propriate, since it would not take into ao-
count those different factors which may sub-
stantinlly affeot the indirect oosts applicable
to a partioular segment of work, For this
purpose, & partioular segment of work may
be that performed under & single award or it
may oonsist of work under a group of awards
performed in a common environment. These
faotors may inolude the physioal looation of
the work, the level of administrative support
required, the nature of the facilities or other
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resources emyloyed, the solentific disciplines
or teohnioal skills involved, the organiza-
tional arrangements nsed, or any combina-
tion thereof. When & partioular segment of
work is performed in an environment which
appoara to generate a significantly different
level of indireot cosis, provisions should be
made for a separate indireot cost pool appli-
ocable to such work. The ssparate indirect
oost pool shonld be developed during the
oourse of the regular allocation process, and
the separate indireot oost rate reasulting
therefrom shonld bs used, provided it is de-
termined that the rate differs significantly
from that which would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pendix, and the volume of work to whioh the
rate would apply is material.

E. Negotiation and Annrovn.l of Indirect Cost

1. Definitions. As uud in this seomon. the
following terms have the meanings set forth
below:

a. Cognizant agenocy means the Federal
agency respounsible for negotiating and ap-
proving indireot cost rates for a non-profit
orunin.tion on behalf of all Federal agen-
oles,

b, Predetermined rate means an indireol
oost rate, applicable to & specified ourrent or
future period, usually the organization’s fis-
ol year. The rate is based on an estimate of
the costs to be inourred during the period. A
prea:t.ermined rate is not mbjeot. to adjust-
men

o. Fixed rate means an lndiraot o008t rate
which has the same oharaoteristios as a pre-
determined rate, except that the differsnce
between the estimated costs and the aotual
oosts of the period oovered by the rate is car-
ried forward as an adjustment to the rate
computation of a subssquent period.

d. Pinal rate means an indirect cost rate
applicable to & spscified past period whioch is
besed on the aotual costs of the period. A
final rate is not snbject to adjustment.

e. Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
speoified period whioh ig used for funding, in-
terim reimbursement, and reporting indireot
costs on awards pending the establishment of
a final rate for the period.

f. Indireot cost proposal means ths doou-
mentation preparsd by an organization to
substantinte its olaim for the reimbursement
of indirect costs, This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization's in-
direot cost rate.

g. Oost objeotive means a fnnotion. organi-
zational subdivision, contraot, grant, or
other work uxnit for whioh oost data are de-
sired and for which provision is made to ac-
oumulate and measures the cost of proossses,
projeots, jobs and capitalized projects.
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2. Negotintion and approval of rates, 8. Un-
less different arrangements are agreed.to by
the agencies concernsd, the Fodern) agenoy
with the Jargest dollar value of awards with
an organization will be desighated as the
cognizant agenoy for the negotiation and ap-
proval of the indireot cost rates and, .where
necessary, other rates such as fringe benefit
and computer charge-out rates. Onoe an
agenoy is assigned oognizance for & Dpar
tioular pon-profit organization, the assign-
ment will not be ohanged unless there is a
raejor Jong-term shift in the dollar volume of
the Fefera) awards to the organization. All
oonoerned Federal agencies shall be given
the opportunity to participate in the nego-
tiation proocess but, sfter a rate has been
agreed upon, it will be accepied by all Fed-
eral agenocies. When a Federal agency has
reason $o belisve that bpecial operating fac-
tors affecting its awards nsoessitate speoial
indirsot cost rates in acoordance with sub-
paragreph D.6 of this appendix, it will, prior
to the time the rates are negotiaied, notify
the cognigant agenoy.
. b. A non-profit organisation whioh has not

praviously established an indirect cost rate
with a Federal agenoy shall submit its ini-
tia) indireot cost proposal immediately after
the organization is mdvised that an award
will be made and, in no event, later than
three months after the effective date of the
award,

0. Organizations that have previously es-
tablished indireot oost rates must submit &
new indirsot oost proyosal to the cognizant
agenoy within six months after the close of
each fiscal year, M

d. A predetermined rate may be negotiated
for use on awards where there is reasonable
assuranocs, basstl on past experience and rali-
able projection of the organisation's costs,

that the rate is not likely to exceed a rate -

based on the organization’s actuwl costs.

6. Fixed rates may be negotiated where
predstermined rates. are not oonsidered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization’s awards are expeoted to ex-
pire before the oarry-forward adjustinent oan
be made; the mix of Pederal and non-Federal
work mt the organigation is too erratic to
permit an equitable oarry-forward adjust-
ment; or the organization's operations fluo-
tuate significantly from year to year.

1. Provisional and final rates shall be nego-
tiated where neither predstermined nox fixed
rates are appropriate.

g. The results of each negotiation shall be
formalized in a written agreement between
the ‘cognigant agency aud the non-profit or-
ganigation. The cognisant agency shall dis-
fribute copies of the agreamsnt to al) oon-
ocerned Federal agenojes.

h, If a dispute arises in a nszot.iut.!nn of an
indirect ocost ‘rate betwesn the oognizant
agency and the non-profit organization, the

2 CFR Ch. il (1-1-09 Edition)

dispute ghall be resolved in accordance with
the appeals prooedures of the cognizant
AgONOY.

1. To the extent that problems are encoun-
tered among the Federal agencies in conneo-
tion with the negotiation and approval proo-
oss, OMB will lend assistance as required to
resolve such problems in & timely manner,

APPENDIX B TO PART 280—SELBOTED
ITEMS OF COST

SELECTRD ITRMS OF COST

TABLR OF OONTENTE

1. Advertising and public relations oosts

2. Advisory oounoils

8. Alooholio beverages

4. Audit costs and reiated aarvluas

6. Bad debts

6. Bonding costs

7. Communication costs

8. Compensation for personal servioes

8. Contingency provisions

10. Defense and prosecution of criminal and
oivi]l proceeflings, olaims, appeals and
patent infringement

11, Depreociation and nse allowanoes

12. Donations and contributions

18. Employes morale, health, and welfare

costs

14, Botertainment costs

15. Bquipment and othér oa,piul expendi—
tures

‘" 16, Fines and penalties

17. Fund raieing and investment manage-
ment oosts

18. Gains and losses on depreoiable assets

18. Gooas or servioes for personal use

20, Housing and personal 1iving expenses

21, Idle facilities and idle oapacity

232, Insurance and indemnifioation

28, Interest

24. Labor relations ocosts

25, Lobbying

26. Losses on other sponsored sgresments
or pontraots

27. Maintenanoe and repair posts

28, Materials and supplies costs

20, Meetings and conferenoes

80. Memberships, subscriptions, and protes—
sional aotivity oosts

81, Organization costs

82, Page oharges in professional jonrnals

38. Participant support 0osts

84. Patent costs

85. Plant and homeland seourity costs

36, Pre-agreement costs

87, Prolessional pervices costs

88. Publication and printing costs

89, Rearrangement and alteration ocosts

40. Reoonversion ocosts

41, Reoruiting oosts

42, Relocation costs

43, Rental costs of buildings and eguipment

44, Royalties and other costs for use of pat-
ents and copyrights
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48, Selling and marketing

46. Specialized servioe facilities

17, Taxes

48. Termination oosts applioable to apon-
sored agresments

48, Training costs

50. Transportation oosts

51, Travel costs

52. Trustees -

APPENDIX B 70 PART 230—SELECTRD ITEMS OF
. OosT

Paragraphs 1 through 52 of this appendix
provide prinociples to be applied In estab-
lishing the allowability of certein items of
008t, These prinoiples apply whether & oost is
treated as direct or indireot. Fallure to men-

tion a partionlar item of oost i not intended

to imply that it is unallowable; rather, de-
termination as to allowability in each omse
should be based on the trestment or prin-
oiples provided for similar or related items
of cost, -

1. Advertising and public relations oosts. a.
The term advertising costs means the ocosts
of advertising media and corollary adminis-
trative posts. Advertising media include
magagines, newspapers, radio and television,
direot mail, exhibits, eleotronic or computer
transmittals, and the like.

b. The term public relations includes com-
munity relations and means those aotivities
dedicated to maintaining the image of the
non-profit organization or maintaining or
promoting anderstanding and favorable rela-
tions with the community or public at large
or any segment of the publio,

©. The only allowable advertising costs are
those whioh are solely for:

(1) The recrnitment of personnel reguired
for the performance by the non-profit organi-
sation of obligations arising under a Federal
award (Sce also paragraph 41, Reoruiting

- oosts, and paragraph 42, Relooation costs, of
-this appendix);

(2) The proourement of goods and services
for the performance of & Federal award;

(8) The disposal of scrap or surplus mate-
rials aoquired in the performance of & Fed-
eral award except when non-profit organige~
tions are reimbursed for disposal costs at e
predetermine& amount; or

(d) Other specific purposes necessary to
meet the requirements of the Federal award.

@. The only allowable public relations costs

nre:

(1) Oosts specifically required by the Fed-
era) award;

(2) Oosts of communicating with the public
and press pertaining to spevifio activities or
acoomplishments whioh result from perform-
anoe of Federal awards (these costs are oon-
sidered necessary as part of the outreach ef-
fort for the Federal award); or

(8) Oosts of conducting general liaison with
news media and government publio relations

officers, to the extent that such aotivities

Pt. 230, App. B

are limited to communication and lajson
necessary keep the public informed on mat-
ters of public conoern, .such as notices of
Federal ocontract/grant awards, financial
matters, sto. .

e. Oosts jdentified in subparagraphs o and d
if Inourreq for more than one Federal award
o for both sponsored work and other work of
the non-profit organivation, are allowable to
the extent that the principles in Appendix A
to this part, paragraphs B, (**Direot Costs'')
and O, (“Indireot Costs”) are observed, .

I. Unallowable advertieing and public rela-
tions costs include the following:

(1) All advertisiog and public relations
costs other than as spsoified in subpara-
graphs o, 4, and e;

(2) Oosts of meetings, oonventions, oon-
vocations, or other events related to other
aotivities of the non-profit organization, in-
oluding: : .

(a) Ooste of displays, demonstrations, and
exhibits;

(b) Costs of meeting rooms, hospitality
suites, and other special faoilities used in
conjunotion with shows and other speocial
events; and :

(o) Balaries and wages of employees en-
gaged in setting up and displaying exhibits,
making demonstrations, and providing brief-
ings;

{(8) Costs of promotional items and memo-
rabilia, including models, gifts, and sou-
venirs; n :

(4) Oosts of advertising and publio relations
designed solely to promote the non-profit or-
ganization. - o

3, Advisory Oounoils, Costs inourred by ad-
visory counoils or committess are allowable
as a direct cost where authorived by the Fed-
eral awarding agency or as au jndirect oost
where allocable to Federal awards.

3. Alooholic beverages. Uosts of aleoholic
beverages are unaliowable.

4, Audit coste and related services. a, The
costs of andits required by, and performed in
acoordence with, the Bingle Audit Act, as
implemented by Oiroular A-188, “Audits of
States, Loosl Governments, and Non-Profit
Organivations’ are allowable, Also ses 31
0.8.0, 7605(b) and seotiod 280 (“‘Aundit Costs”™)
of Ciroular A-188,

b. Other audit costs are allowabls if in-
oluded in an indirect cost rate proposal, or if
specifioally approved by the awarding agen-
oy as a direot cost to an award. .

o. The oost of agreed-upon procsdures en-
gagemente to monitor subreoipients who are
exempted from A-133 under seotion 200(d) are
allowable, subject to the conditions lsted in
A-133, seotion 230 (b)(2).

5. Bad debts, Bad debte, {noluding losses -
(whether actnal or sstimated) arising from
unoolleotable scoounts and other claims, re-
lated oollection ocosts, and related legal
00BtE, are unallowabls, .
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8. Bonding oosts. n. Bonding ocosts arise
when the Federa)l Government requires as-
surance against finanoial loss to itself or
others by resson of the aot or defanlt of the

. non-profit organigation. They arise also in

instances where the non-profit organisation
requires similay assuranoce, Included are such
bonds as bid, performance, payment, advanoce
payment, infringement, and fidelity bonds.

b. Oosts of bonding reguired pursuant to
the terms of the award ave allowable.

¢. Oosts of bonding required by the non-
profit organisation in the general conduot of
its operations arve sllowable to the extent
that such bonding ie in acoordance with
sound business praotios and the rates and
premjums are reasonable under the oir-
oumstances,

7. Oommunioation oosts, Oosts inourred for
telephone servicss, looal and long distance
telephone oalls, telegrams, postage, mes-
senger, electromjc or compnter tiansmittal
servioes and the like are allowable.

8. Compensation for personal servioes. a.
Definition. Compensation for personal serv-
ices inolndes all oompenuﬂon paid om-
rently or accrned by the organization for
servioes of employees rendered during the
period of the awarad (except as otherwise pro-
vided in subparagraph 8.h of this appendix).
It inoludes, but is not limited to, salaries,
wages, director's and exsoutive committee
member’'s fees, incentive awards, fringe bene-
fits, pension plan oosts, allowanoes for off-
site pay, inosntive pay, looation allowanoss,
hardship pay, and cost of living differentials,

b. Allowability. Exoept as otherwise spe-
oifioally provided in this paragraph, the
costs of such compensation are allowabls to
the extent that:

(1) Total compensation t0 individual em-
ployees is reasonmable for the services rem-
dered and conforms to the established policy

of the organisation consistently applied to-

both Federal and non-Federal activities; and

(2) Charges to awards whether treabed as
direot or indirect costs are determined and
supported as reguired in this paragraph.

c. Reasonableness. (1) When the organiza-
tion is predominantly engaged in aotivities
other than those sponsorsd by the Federal
Government, oompensation for employees on
fedlerally-sponsored work will be oconsidersd
reasonable to the extent that it is oonsistent
with that paid for similar work in the orga-
nization’s other aotivities.

(2) When the organization is predominanbly
engaged in lederally-sponsored aotivities and
in oases where the kind of employess re-
quived for the Federal activities are not
found in the organisation's other activities,
compensation for employees on federally-
sponsored work will be considered reasonable
to the extent that it is comparable to that
paid for slmilarwork in the labor markets in
whioh the organization competes for the
kind of employees . jnvolved.

2 CFR Ch. Il (1~1~09 Edition)

d. Special considerations in determining
allowability, Oertain oconditions require spe-

oinl oonsideration and possible limitations in .

determining costs under Federal awards
where amounts or types of compsnsation ap-
pear unreasonable. Among such conditions

‘are the following:

(1) Compensation to members of non-profit
organizations, trustees, directors, associntes,
officers, or ths immediate families thereof.
Determinetion Bhould be made that such
compensation is reasonable for the aotual

personal servioes rendered rather than a ais-

tr.lbution of earnings in exoess of costs.

(3) Any ohsnge in an organization’s oom-
pensation polioy resniting in & substantial
inorease in the organization’s level of com-
pensation, particularly when it was oonour-
rent with an inorease in the ratio of Federal
awards to other activities of the organiea-
tion or any change in the treatment of al-
lowability of spsoific types of compensation
due to changes in Federal polioy.

&. Unelloweble oosts. Oosts which are unal-
lowable under 6ther paragraphs of this ap-
pendix shall not .be sllowable under this
paragraph solely on the basis that they con-
stitute personal compensation.

{. Overtime, extra-pay shift, and mnlti-
shift premiums. Preminms for overtime,
extra-pay shifts, and multi-shift work are al-
lowable only with the prior-approval of the
awarding agency except:

(1) When NeCessary to cope with emer-
genojes, snch as those resulting from acoj-
dents, natnral disasters, breakdowns of
equipment, or ocorsional operational botile-
neoks of & sporadic nature. *

(2) When employees are performing indi-
reot funotions, such as administration, main-
tenance, or aocoounting.

(3) In the performence of tests, laboratory
procedures, or other similar operations
which are continuous in nature and oesnnot
reasonably be interrupted or otherwise com-
pieted.

(4) When, Jower overall oost to the Federal
Government will result,

€. Fringe benefits. (1) Frioge benefits in
the form of regular oompensation paid to
employees during periods of authorized ab-
sences from the job, such as vaoation leave,
siock leave, military leave, and the like, are
allowabls, provided snch costs are absorbsd
by all organisation sotivities in proportion
to the relative amount of time or effort aotu-
ally devoted to each.

(2) Fringe benefits in the form of employer
oontributions or expenses for soocial ssourity,
employee insurance, workmen’s compsnsa-
tion insurance, pension plan costs (ses sub-
paragraph B.h of this appendix), and the ke,
are allowable, provided such benefits are
granted in accordance with established writ-
ten organization polfofes. Buch benefits
whether treated as indireot costs or as direct
oosts, shall be distributed to partiounlar
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awards and other activities in a maaner oon-
sigtent with the pattern of benefits acorning
to the individuals or group of employees
whose salaries and wages are chargeable to
suoh awarde and other notivities,

(8)(a) Provisions for a reserve under & self-
insuranoe program for unemployment com-
pensation or workers' compensation are al-
Jowable to the extent that the provisions
represent reasonable estimates of the labil-
ities for suoch compensation, and the types of
coverage, extent of ooverage, and rates and
preminms wonld have been allowable had in-
surance been purchesed to oover the risks.
However, provisione for self-insured liabil-
ities which do not become payable for more
than one year after the provision is madse
shall not exceed the present value of the li-
abllity.

(b) Where an orgamization follows a oon-
sistent policy of expensing actual payments
to, or on behalf of, employees oy former em-
ployees for nnemployment compensation or
workers’ compensation, snch payments are
allowable in the year of payment with the
prior approval of the awarding agenoy, pro-
vided they are allooated to all activities of
the organization.

(4) Oosts of insurance on the lives of trust-
ees, officera, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represents additional ocompensation, The
oosts of suoch insurance when the organixe-~
tion is named as beneficiary are unallowable.

k., Organization-furnished automobiles.
That portion of the cost of organization-fur-
nished auwtomobiles that relates to personal
use by employees (inoluding transportation
to and from work) is unallowable as fringe
benefit or indirect costs regardless of wheth-
er the cost is reported as taxable inoome to
the employees. These costs are allowable as
direct oosts to sponsored award when neo-
essary for the performence of the sponsored
award and approved by awarding agenocies.

1. Pension plan oosts. (1) Costs of the nrga-
nisation’s pension plan which are inourred in
accordance with the established policies of
the organization are allowable, provided:

(=) Such poliocies meet the test of reason-
ableness;

(b) The mothods of cost allooation are not
discriminatory;

(o) The cost aesigned to each fisoal year is
determined in d with generally ac-
cepted acoounting principles (GAAP), as pre-
soribed in Aocounting Prinoiples Board Opin-
jon No. 8 issued by the American Inatitnte of
Certified Publio Acoountents; and

(d) The costs assigned to a given fisoal year
are funded for al1 plan partioipants within
six months after the end of that year, How-
ever, increases to normal and past service
pengion costs oaused by a delay in funding
the aotuarial liability beyond 80 days after

Pt. 230, App. B

sach guarter of the year to which suach ooats
are assignable are unallowable,

(2) Penslon plau termination insurance
premjums paid pursuant to the Bmployee
Retirement Inoome Seourity Aot (BRISA) of
1874 (Pub. L. 93-406) are allowable. Late pay-
ment charges on such premiums are unallow-

able, . .

(3) Exoise taxes on acoumnlated funding
deficiencies and other penalties imposed
under BRISA are unallowable,

J. Incentive compensation, Incentive oom-
pensabion to employees based on ocoat reduno-
tion, or effioient performance, suggestion
awards, safoty awards, eto,, are allowable to
the extent that the overall compounsation is
determined to be reasomable sand suoch costs
are paid or acorned pursnant to an agree-
ment entered into in good faith between the
organization and the employees hefore the
servioss were rendersd, or pursuant to an es-
tablished plan followsd by the organization
80 consistently as to imply, in effect, an
agreement to make such payment.

k. SBeverance pay. (1) Severance pay, also
commonly referred to as dismissal wages, 15
s payment in addition to regular salaries and
wages, by organizations to workers whose
employment i bsing terminated. Oosts of
severancs pay are sllowable only to the ex-
tent that in each ocase, it is reguired by:

(a) Law

(b) Bmployer-employee agreement )

(o) Bstablished policy that constitutes, in ef-
feot, an implied agresment on the organi-
zation’s part, or

(8) Oircumstances of the partionlar employ-
ment,

(2) Costs of severanos payments are divided
into two oategaries as follows:

(2) Actual normal turnover severance pay-
ments shall be allooated to all activities; or,
where the organization provides for n reserve
for normal severances, sach method will be
aooeptable if the oharge to ourrent oper-
ations is reasonable in light of payments ao-
tually made for mormal severances over &
representative past period, and if amounts
oharged are allocated to all aotivities of the
organization.

(b) Abnormal or mass sgverance pay is of
suoh a oconjeotural nature that measurement
of costs by means of an aocorual will not
aohieve equity to both parties. Thus, acoru-
als for this purpose aré not allowabls. How-
sver, the Federal Government recognizes its
obligation to partioipats, t0 the extent of its
fair share, in any specific payment. Thus, al-
lowability will be oonsidersd on & ocase-by-
oase basis in the event or ooourrenoce.

(o) Costs inourred in oertain severance pay
packages (commonly known as ‘‘s golden
parachute” psyment) whioh are in an
amount in excess of the normal severanoce
pay paid by thé organisation to an employee
upon termination of employment and are
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paid to the employee ocontingsnt upos a
ohange in management contro) over, or own-
ership of, the organization’s assets are unal-
lowable. . :

{4) Severance payments to foreign nation-
als employed by the organization outside the
United States, to the extent that the amount
exoseds the oustomary or prevailing prao-
tices for the organization in the Uniped
States are unallowable, unless they are neo-
essary for the performance of Federal pro-
grams and rpproved by awarding agenocies.

(o) Beveranoe payments to foreign nation-
als employed by the organisation outside the
United Btates due to the termination of the
foreign national as & result of the closing of,
or ourtailment of activities by, the organiza-
tion in that country, are unallowable, unless
they are necessary.for the performance of
Federal programs and approved by awarding
agenoies,

1, Training costs. See paragraph 48 of this
appendix,

m, Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether treated ag direct oosts-or in-
diraot oosts, will be based on documented
payrolls approved by a responsible official(s)
of the organization, The distribution of sale-
ries and wages to awards must be supported
by parsonnel aotivity reports, as presoxibed
in subparagraph 8.m.(2) of this appendix, ex-
ospt when a substitute system has been ap-
proved in writing by the cognizant agenoy.
(Bee subparagraph 1.2 of ‘Appendix A to this

part,) .

(2) Roports reflecting the distribution of
aotivity of each employee must be main-
tained for all staff members (professionals
and nonprofessionals) whose compensation is
charged, in whole or in part, direotly to
awards. In addition, in order to support the
allocation of indireot costs, suoh reports
must also be maintained for other employees
whose work involves two or more fumotions
or aotivities if & distribution of their oom-
pensation between such fumotions or aotivi-
ties is needed in the determination of the or-
ganization's indireot oost rate(s) (e.g., an em-
ployee engaged part-time in indireot cost ao-
tivities and part-time in a dirsot function).
Reports maintained by non-profit organiza-
tions to satisfy these requirements must
meet the following standards:

(a) The reports must reflect an after-the-
fact determination of the actual activity of
sach employee. Budget estimetes (i.c., esti-
mates determined before fhe servioes are
performed) do hot qualify as support for
charges to awards.

(b) Baoh report must acoount for the total
aotivity for which employeses &re oom-
pensated and which is required in fulfiliment
of thelr obligations to the organization.

(0) The reports must be pigned by the indi-
vidual employee, or by & responsible super-
visory offioial heving first hand knowledge

2 CFR Ch. Il (1-1-09 Edition)

of the activities performed by the employee,
that the distribation of aotivity represents a
reasonable estimate of the actual work per-
foimed by the employee during the periods
oovered by the reports,

(d) The reports must be prepared at Jeast
monthly and must coincide with one or more
pay periods. ,

(8) Oharges for the salaries and wages of
nohprofessional employees, in addition to
the supporting dooumentation desoribed in
subparagraphs (1) and (2), must also be sup-
ported by records indioating the total num-
ber of hours worked sach day maintained in
oonformanoe with Department of Labor reg-
ulations implementing the Fair Labor
Btendards Aot (FLSA) (20 OFR part 516). For
this purposs, the term ‘‘nonprofessional em-
ployee” shall have the same meaning as
“nonexempt employes,” under FLSA, -

(4) Salaries and wages of employees ussd in
meseting cost sharing o meatching require-
ments on awards must be supported in the
same manner as salaries and wages olaimed
for reimbursement from awarding agenoies.

8. Contingenocy provisions. Contributions
to a oontingenoy reserve or any similar pro-
vision made for events the oconrrence of
whioh cannot-be foretold with certainty as
to time, intensity, or with an sssurance of
their happening, are unellowable. The term
“oontingenoy reserve” excludes self-insur-
anos reserves (see Appendix B to this part,
paragraphs B.g.(8) ané 22.a(3)(d)); pension
funds (see paragraph B.1): and reserves for
normal severanos pay (see paragraph 8.k.)

10. Defense and prosecution of oriminal and
oivil prooceedings, olaims, appeals and patent
infringement.

a. Definitions, (1) Oonviction, a8 used hefe-
in, means s judgment or a oonviction of &
orimina] offense by any conrt of compsbent
jurisdiotion, whether entered upon as b ver-
aiot or a ples, including a conviotion due to
8 ples of nolo oontenders, )

(2) Oosts inolude, but are not limited to,
administrative and olerioal expenses; the
oost of Jega) services, whether performed by
in-house or private counsel; and the costs of
the services of accouniants, oonsultants, or
others retained by the organization to assist
{t; oosts of employees, officers and trustees,
and any similar costs inourred hefore, dur-

- ing, and after commenocement of a judicial or

administrative prooseding that besrs & di-
reot relationship to the prooesdings.

(8) Frand, as used herein, means aots of
frand corruaption or attempts to defrand the
Federal Government or to corrupt its agents,
aots that constitute & caunse for deharment
or suspension (as apeoified in agenocy regula-
tions), and nrots whioh violate the Talse
Olsims Aot, 81 U.S.C., seotions §728-8781, or
the Anti-Kiockback Aot, 41 U.8.C., ssotions b1
and b4 ’

(4) Penalty does not inolude restitution, re-
imbursement, or compensatory damsages.
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(6) Procesding inoludes an investigation,

b. (1) Exoept as otherwise desoribed herein,
oosts inourred in comnestion with any orimi-
nal, oivil or administrative prooseding (in-
cluding filing of a false certifioation) oom-
menced by the Fesderal Government, or a
State, Jooal or foreign government, are not
allowable If the procesding: Relates to & vio-
lation of, or fajlure to comply with, o Fed-
ernl, Btate, looal or foreign statute or regu-
letion by the organization (inoluding its
agents and employess), and results in any of
the following dispositions:

() In a orimina) proceeding, & conviotion,

(b) In a oivil or administrative proceeding
involving an allegation of fraud or similar
misconduot, a determination of organize-
tional liability,

(0) In the oase of any oivil or administra-
tive prooesding, the imposition of a mone-
tary penalty.

(d) A final deoision by en appropriate Fed-
eral official to debar or suspend the organi-
gation, to resofnd or void an award, or to ter-
minate an award for Gefault by reason of &
violation or failure to comply with & Jaw or
regulation.

(e) A disposition by consent or com-
promise, if the action could have resulted in
any. of the aispositions desoribed in subpsara-
gfu.phs 10.b.Q1)(a), (b), (0) or () of this appen-

X, .

(2) If more than one proceeding involves
the same alleged misconduot, the oosts of all
puoch proceedings shall be nnallowable if any
one of them results in one of the dfspositions
shown in subparagraph 10.b.(1) of this appen-
aix. .

¢. If .a prooeeding referred to in subpara-
graph 10.b of this appendix is commenced by
the Federal Government and is resolved by
consent or corapromise pursunant to an agree-
ment entered into by the organisation and
the Federal Government, then the oosts in-
ourred by the organimation in connection
with such procesdings that are otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent specifi-
oally provided in suoh agreement.

d. If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
& Btate, loocal or foreign government, the an-
thorized Federal officiel may allow the costs
inonrred by the organization for sanch pro-
ceedings, if such authorized official deter-
mines that the costs were inourred as a re-
sult of a speoific term or condition of o fed-
srally-sponsored award, or speoifioc written
direotion of an suthorized officlal of the
sponsoring agenoy.

e. Oosts inonrred in connection with pro-
oeedings desoribed in subparagraph 10.b of
this appendix, but whioh are not meade tnal-
lowable by that subparagraph, may be al-
lowed by the Federal Government, but only
to the extent that:

PL. 230, App. B

(1) The oosts are reasonable in relation to
the activities required to desl with the pro-
ceeding and the underlying cauae of action;

(2) Payment of the oosts inourred, as allow-
ahle and allooable oosts, is not prohibited by
any other provision(s) of the sponsored
award; o

(8) The costs are not otherwise recovered
from the Federal (overnment or & third
party, efther direotly as a result of the pro-
ceeding or otherwise; and, .

(4) The peroentage of ocoste allowed does
not exoeed the percentage determined by an
suthorized Federal offiolnl to ba appropriate,
considering the complexity of the litigation,
generally acospted principles governing the
award of legal fees in oivil actions involving
the United States as & party, and such other
faotors a8 may be appropriate. Suoh percent-
age shall not exoeed 80 percent. However, if
an agreemént reached under subparagraph
10.c of this appendix has explioitly oounsid-
ered this 80 percent limitation and permitted
& higher percentage, then the full amount of
oosts resulting from that agreement shall be
allowable.

f. Oosts incurred by the organization in
connection with the defense of suits brought
by its employees or ex-employees under seo-
tion 3 of the Major Frand Act of 1888 (Pub. L.
100-700), inclnding the oost of all relief nec-
eseary to make such smployee whole, where
the organisation was found lable or settled,
are unallowable, .

g. Costs of legal, accounting, and consult-
ant services, and related oosts, incurred in
conneotion with defanse against Federal
Government oclaims or appeals, antitrust
suits, or the proseoution of claims or appeals
egainst the Federal Government, are unal-
lowable,

h. Oosts of legal, acoounting, and consult-
ant services, and related oosts, inourred in
conneotion with patent infringement litiga-
tion, ars unallowable unless otherwise pro-
vided for in the sponsored awards,

i, Oosts which may be unallowable under
this paragraph, including direotly assoclated
costs, shrll be segregated and mcoounted for
by the organization separately. During the
pendency of any procesding covered by sub-
paragraphs 10.b and f of this appendix, the
Pederal Government shall generally with-
hold payment of such oosts. However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for conditionsl payment upon’ provision of
adequate seourity, or other adequate assur-
ance, and agreemsnts by the organization to
repay al] unallowable costs, plus interest, if
the oosts are subsequently determined to be
unallowable,

11, Depreciation and use allowances. &.
Compensation for the use of buildings, other
capltal improvements, and equipment on
hand may be made through use allowanoe or

depreciation. However, exoept as provided in
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paragraph 1Lf of this appendix, A combina-
tion of the two methods may not be used in
oconnection with a single olass of fixed assets
(e.g., buildings, office eguipment, computer
egquipment, etec.).

b. The computation of use allowanoes or
depreociation shall be based on the aoquisi-
tion oost of the assets involved. The aoquisi-
tion cost of an asset donated to the non-prof-
it organization by a third party shall be its
fair market value at the time of the dona-
tion,

o. The computation of nss allowanoes or’

depreciation will exclude:

(1) The-oost of lanad;

(2) Any portion of the oost of buildings and
equipment borne by or domated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resides; and : .

(8) Any portion of the oost of buildings and
sguipment contributed by or for the mnon-
profit organization in satisfaotion of a statu-
tory matohing requirement.

4. Genera) oriteria where depreciation
method is followed:
- (1) The period of useful service (useful lifs)

established in each oase for ussble oapltal
agsets must take into consfderation such fac-
tors as type of construction, nature of the
equipment. used, technologioal developments
in the partionlar programm area, and the re-
newal and replacement policies followed for
the individual items or olasses of .assets in-
volved, The method of depreoiation used to
assign the oost of an asset (or group of as-
sets) to acconnting periods shall reflect the
pattern of consumption of the asset during
its useful life, .

(2) In the absence of clear evidemce indi-
cating that the expeoted consumption of the
asset wil) be significantly greater or lesser in
the early portions of its useful life than in
the later portions, the straight-line method
shal]l be presamed to be the appropriate
method.

(3) Depresistion methods once used shall
1ot be changed unless approved in advanoe
by the oognisant Federa) agenoy. When the
depreciation method is introduoced for appli-
oation to assets previously subjeot Lo & use
rllowance, the combination of use allow-
anoces and dspréciation applioable to suoh as-
sets must not exoeed the total acquisition
oost of the assets,

e. When the depreciation method is used
for builaings, & building's hell may be seg-
regated from eaoh building oomponent (e.g.,
plumbing system, heating, and air oondi-
tioning system, eto,) and each item depre-
clated over its estimated useful lifs; or the
entire building ({.e., the shell and all compo-
nents) may be treated as a single asset and
depreoiated over a single useful life.

{. When the depreoiation method is used for
s partioular class of assets, no depreciation
may be allowed on any such assets that,

2 CFR Ch. Il (1-1-09 Edition)

under subparagraph 11,4 of this appemdix,
wounld be viswed as fully depreciatsd. How-
ever, & reasonable use allowanoé may be ne-
gotiated for such assets if warranted after
taking into oconsideration the amount of de-
preoiation previously. charged to the Federal
Government, the estimated nsefu) life re-
maining at time of negotiation, the effect of
any inoreased maintenance oharges or de-
oreased effioiancy due to sge, and any other
faotors pertinent to the utilization of the
asset for the purpose conternplated.

g. Oriteria where the use allowance method
is followed:

(1) The uge allowance for bujldings and im-

provement .(inclnding land improvements,
suoh as paved parking areas, fenoes, and
sidewalks) wil) be computed at an annual
rate not sxceeding two peroent of anquisition
ecost. -
(2) The use allowaxoce for equipment will be
computed at an annual rate not exoceeding
six and two-thirds parcent of aoguisition
cost. When the use allowance method is used
for bufldings, the entire building must be
treatsd-as & Bingle asset; the building's com-
ponents (e.g., plumbing system, heating and
air oonditioning, étc.) cannot be segregated
from the building’s shell, :

(8) The two percent limitation, however,
need not be applied to equipment which is
merely attached or fastened to the building
but not permanently fixed to it and which is
used a8 furnishings or decorations or for spe-
ofalized purposes (e.., dentist chairs and
denta) treatment units, counters, laboratory
benches bolted to the floor, dishwashers,
modular furnitare, oarpsting, etc.). Such
equipment will be considersl as not being
permansently fixed to the bnilding if it oan be
removed without the need for costly or ex-
tensive alterations or repairs to the building
or the equipment. Bquipment thet meeis
these oriteria will be subjeot to the 6% per-
oent equipment use allowanoe limitation.

1. Charges for use allowanoes or deprecia-

,tion must be supported by adequate property

records and physioal inventories must be
taken at loast once every two years (a statis-
tioal sampling basis is acceptabls) to ensure
that aessts exist and are usable and needed.
When the depreciation method is followed,
edequats depreoiation reocords indioating the
amount of depreciation taken éach period
must also be maintained.

12. Dountions and contributions.

a. Oontributions or donations rendered.
Contributions or donations, inoluding ocash,
property, and services, made by the organi-
sation, regardiess of the reoipient, are unal-
lowable.

b. Donatsd services reoeived;

(1) Donated or volunteer services may be
farnished to an organization by professional
and technjocal personnel, consultants, and
othey skilled and nnskilled labor. The value
of these servioes is not reimbursable either
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a8 a direot or indireot cost. However, the
value of donated services may be used to
meet oost sharing or matching requirements
in aocordancs with the Cormmon Rule.

(2) The value of donated servioss ntilized in
the performance of a direct oost sotivity
shall, when materisal in amount, be consid-
ered in the determination of the non-profit
orzenization’s indirect oosts or rate(s) and,
acoordingly, shall be allocated & propor-
tionate share of applicable indireot oosts
when the following exiet: )

(a) The aggiegate value of the services is
material; )

(b) The servioes are supported by a signifi-
cant amount of the indiraot costs incurred
by the non-profit organization; and

(c) The direot oost aotivity is not pursued
primarily for the benefit of the Federal Gov-
ernment.

(3) In thoss instances where there is no
basis for determining the fair merket value
of the servioes rendered, the recipient and
the cognizant agenoy shall negotiate an ap-
propriate allooation of indirect cost to the
services.

(4) Where donated servicss directly benefit
& projeot supported by an award, the indirect

costs allooated to the services will be consid- -

ered as a part of the total oosts of the
project, Buch indirect costs may be rsim-
bursed under the award or nsed to meet cost
sharing or matohiyig requirements.

(6) The value.of the donated services may
bs used to meet cost sharing or matohing re-
quirements. under oonditions desoribsd in
Seotion 215,23 of 2 OFR part 216 (OMB Ojr-
oular A-110). Where donated services are
treated as indirect costs, indireot oost rates
will separate the value of the donations so
that reimbursement will not be made.

o. Donated goods or space. (1) Donated
goods; i.e., sxpendable personal property/sup-
plies, and donated nse of space may be fur-
nished to = non-profit organization. The
value of the goods and space is not reimburs-
able either as a direot or indireot cost.

(2) The value of the donations may be nsed
t0 meet cost sharing or matching share re-
quirements under the conditions desoribed in
2 CFR part 216 (OMB Oiroular A-110). Where
donations are treated as indirect ocosts, indi-
rect oost rates will separate the value of the
donations 50 that relmbursement will not be
made.

13, Pmployee morale, health, and welfare
oosts.

a. The costs of employee information pub-
lications, health or first-nid olinios and/or
infirmaries, recreational aotivities, ein-
ployee oounseling services, and any other ex-
penses inourred in accordence with the non-
profit organization's established practios or
custom for the improvement of working con-
ditions, employer-employee relations, em-

ployee morale, and employee performance

‘are allowable,
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b. Snch costs will be equitably apportioned
to all activities of the non-profit organiza-
tion. Income generated from any of these aoc-
tivities will be oredited to the cost thereof
unless such income hes been jrrevooably set
over to employee welfare organizations.

14, Dntertainment costs, Costs of entei-
tainment, including amusement, diversion,
and sooia) notivities and any oosts direotly
assoojated with such costs (suoch as tickets
to shows or sports events, meals, lodging,
rentals, transportation, and gratuities) are
unallowable, -

15, Bouipment and other ospital bxpendi-
$ures.

a. For purposes of this subparagraph, the
following definitions apply: -

(1) **Capita) Bxpenditures’ means expendi-
tures for the aoquisition oost of capital as-
sets (equipment, buildings, Jand), or expendi-
tures to make improvements to ocapital as-
gots that materially inorease their value or
ussful life. Acquisition cost means the oost
of the asset inoluding the cost to put it in
place. Acguisition cost for equipment, for ex-
ample, means the net involoe price of the
equipment, including the oost of any modi-
fications, attachments, accessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
ofllary oharges, such as taxes, duty, protec-
tive in transit insurance, freight, and instal-
lation may be included in, or excluded from
the aocguisition cost in aoccordance with the
non-profit organization's regular aoccounting
praotioes, .

(3) “Bquipment” means an article of non-
expendable, tangible personal property hav-
ing & useful life of more than one ysar and
an aoquisition ooet whioh squals or exceeds
the lesser of the oapitalization leve) eatab-
lished by the non-profit orgenization for fi-
nangial statement purposes, or $5000.

(8) '*Special purposs equipment” means
equipment whioh is used only for ressarch,
medical, sojentific, or other technioal activi-
ties. Bxamples of special purpose equipment
inclnde miorosoopes, x-ray machines, sur-
gloa) instraments, and speotrometexs.

(4) "“General purpose equipment” means
equipment, whioh is not limited to research,
medioal, scientifio or other technioal aotivi-
ties. Bxamples include office equipment and
furnishings, modular offices, telephone net-
works, information technology eguipment
and systems, air conditioning eguipment, re-
production and printing equipment, and
motor vehioles,

b. The following rules of allowability shall
apply to equipment snd other oapital ex-
penditures:

(1) Oapital expenditures for general pur-
pose squipment, buildings, end Jand are unal-
Jowable as direct oharges, exoept where ap-
proved in advance by the awarding agenoy.
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(2) Onpital expenditures for speoial purpose
equipment are allowable as direot costs, pro-
vided that items with a unit cost of $5000 or
more have the prior approvel of the awarding

agenoy.

(8) Oapital expenditures for improvements
to land, bulldings, or egnipment which mate-
rinlly inorease their value or useful life ars
unaliowable as a direct cost exoept with the
prior approval of the awarding agenoy.

(4) When approved as a firect charge pursu-
ant to paragraph 16.b.(1), (2), and (8) above,
. oapital expsnditores will be charged in the

poriod in which the expenditure is jnourrsd,
or as otherwise determined appropriate by
and negotiated with the awarding agenoy.

(6) Bquipment and other oapital expendi-
tares are unallowable as indirect costs. How-
ever, see-paragraph 11,, Depreoiation and nse
allowanoe, of this appendix for rules on the

allowability of use allowances or depreoia-

tion on buildings, capital improvements, and
equipment. Also, see paragraph 43., Rental
oosts of buildings and equipment, of this ap-
pendix for rules on the allowability of renta)
oosts for land, bufldings, and equipment.

(6) The unamortized portion of any equip-
ment written off as a resnlt of & change in
oapitalization levels may be recoversd by
oontinuing to olaim the otherwise allowable
use allowances or depreofation on the equip-
ment, or by amortizing the amount to bse
written off over a period of years negotiated
with the cognizant agenoy.

16, Finss and penalties, Costs of fines and
penalties resulting from violations of, or
failure of the organization to oomply with
Pederal, State, and looal laws and regule~
tions ere unsllowable exoept when inourred
as & result of compliance with specific provi-
gions of an award or instructions in writing
from the awarding agenocy.

17, Fund raising and investment manage-
ment oosts. 8. Oosts of organized fund rais-
ing, incinding financial campaigns, endow-
ment drives, solioitation of gifts and be-
quests, and gimilar expenses inourred solely
to raise capital or obtain ocontributions are
unallowable.

b, Costs of investment counsel and stafl
and similar expenses inonrred solely to en-
hance inoome from investnients are unallow-
able. ’

c. Fund raising and investment activities
shall be allooated an aypropriate share of in-
direot oosts under the conditions described

in subparagraph B.3 of Appendix A to this-

part,

18, Gains snd losses on depreciable assets.
a. (1) Gains and losses on sale, retirement, or
other disposition of depreciable property
shall be inoluded in the year in which they
oocour as oredits or oharges to oost group-
ing(s) in whioh the depreoiation applicable to
suoh property was inoluded. The amownt of
the gain or Joss. to be included as n oredit or
charge to the mppropriate cost grouping(s)

2 CFR Ch. Il (1-1-09 Edition)

shall be the differsnos between the amounnt
realized op the property  and the
undepreoiated basis of the nroperty.

(2) Gains and losses on the disposition of
depreciable property shall not be recognized
as & separate oredit or charge under the fol-
lowing conditions:

(a) The gain or loss is processsd through a
depreciation acoount and is reflected in the
depreciation mowuble under paragraph 11 of
this appendix,

(b) The property is given in exchange as
part of the purchase yrios of a similar item
and the gain or loss is taken into acoount in
determining the depreointion cost basis of
the new item.

(0) A loes results from the fajlure to main-
tain permissible insurance, except as other-
;me provided in paragraph 22 of this appen-

ix,

(Q) Compensation for the nse of t.he prop-
erty was provided through use allowances in
leu of depreciation in accordance with pn.m-
graph B of this appendix.

(0) Gains and losses arieing from mass or
extraordinary sales, retirements, or other
dispositions shall be considered on a oase-hy-
oase basis.

b. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in subparagraph a
shall be exoluded in computing award oosts,

19. Goods' or servioes for personal use,
Costs of goods or servioss for peraonal use of
the organization's employess are unallow-
able regardless of whether the opst is re-
ported as taxable income to the employess.

20, Housing and personal living expenses. &.
Oosts of housing (e.g., depreciation, mainte-
nance, uiilities, furnishings, remt, etc.),
hounsing allowanoces and personsal living ex-
pensas for/of the organiszation's officers are
unallowable as fringe benefit or indireot
ocosts regardless of whether the ocost is re-
ported as taxable inoome to the esmployees.
These oosts are allowable as direot costs to
sponsored award when necessary for the per-
formanoe of the sponsored awerd and ap-
proved by awarding agenoies.

b. The term *“officers” inoludes ourrent and
past offioers and employess. .

21, Idle facilities and idle oapaoity. a. As .
used in this seotfon the following terms have
the meanings set forth below:

(1) “Facilities means land and buildings
or any portion thereof, equipment individ-
ually or ovllectively, or any other tangible
capital assst, wherever located, and whether
owned or leased by the non-profit orgenisa-
tion.

€2) *Id)e faoilities' means completely un-
used facilities that are exoess to the non-
profit organization's onrrent needs.

(3) “Idle oapacity" means the unnsed oa-
paocity of partially ussd faoflities. It is the

"difference betwesn: That which a faoility

ocould achjeve under 100 parcent operating
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time on 2 one-shift basis less operating
interruptions resulting from time lost for re-
pairs, sstups; uneatisfactory materials, and
other normal delays; and the extent to which
the faoility was aotually used to meet de-
mands during the scoounting peried. A
multi-shift basis ahould be used il it can be
shown that this amount of usage would nor-
mally be expected for the type of facility in-
volved. ’

(4) **Oost of idle facilities or idle capacity"
means oosts suoch as maintenance, repadr,
housing, rent, and other related oosts, .g.,
{nsuranoe, intersst, property taxes and de-
preciation or use allowances. .

b. The ooats of jdle facilities are unallow-
able exoept to the extent that: ’

(1) They are necessary to meet fluctuations
in workload; or

(2) Althongh not necessary to meet fluo-
tuations in workload, they were neocessary
when acquired and are now jdle becanse of
changes in program requirements, efforts to
achisve more economical operations, reorga-
nigation, termination, or other causes which
ootld not have been reasomably forssesn.
Under the exception stated in this subpara-
graph, ooste of idle facilities are allowable
for & reasonable yperiod of time, ordinarily
not to exceed one year, depending on the ini-
tiative taken to uss, lease, or dispose of such
faoflities,

©. The costs of idle oapacity are normal
oosts of doing business and are a faotor in
the normal fluotuations of ueage or.indireot
oost rates from period to period. Such ocosts
are allowabls, provided that the oapaoity is
reasonably antioipated to be necedsary or
was originally ressonable end is not subject
to reduction or elimination by use on other
Federal awards, subletting, renting, or sale,
in accordance with sound business, eco-
nomio, or seourity practices. Widespread idle
oapacity throughout an entire facility or
among & group of assets having substantially
the same funotion may be considered idle fa-
cllities. .

22. Insurance and indemnification, a, Insur-
ance inocludes insurance whioh the organiza-
tion is required to oarry, or which i ap-
proved, under the termse of the award and
any other insurance which the organieation
maintains in conneotion with the general
oonduot of its operations. This paragrayh
does not apply to ingurance which represents
fringe benefits for employees (see subpars-
graphs 8.g and 8.1(2) of this appendix).

(1) Oosts of insurance required or approved,
end meintained, pursuant to the award are
allowable.

(2) Costs of other insurance maintained by
the organization in oonnection with the gen-
eral oconduot of its operations are sllowable
subjeot to the following limitations:

(a) Types and extent of coverage shall be in
acoordsnoe with sound bueiness praotics and

Pl. 230, App. B

the rates and premiums ghall be reasonable
under the circumstanoces,

(b) Dosts allowed for buainess interruption
or other similay insurance shsll be Jimited to
exolude coverage of management fees.

(o) Costs of insuranoe or of any provisions
for a resserve covering the risk of loss or
damage to Federal property are allowabls
only to the extent that the organization is
lable for such loas or damage.

(d) Provisions for a reserve under a self-in-
BUTRN0e Program are allowable to the extent
that types of coverage, extent of coverage.

_rates, and premiums would have been al-
- lowed had insurance been purchased to ocover

the risks. However, provision for known or
reasonably estimated self-insured lMabilities,
which do not beoome payable for more than
one year after the provision is made, shall
not exosed the present value of the llability.

(o) Oosts of insurance on the lives of trust-
ees, offloers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the imsurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance wher the organisation le
identified as the beneficiary is unaliowable.

(f) Insurance ageinst defeate. Oosts of in-
suranoce with respeot to any costs inourred to
correct defeots in the organization's mate-
rials or workmanship are unallowable.

(g) Medioal liability (malpraotics) insur-
anoce. Medional liability insurance is an allow-
able oost of Federa) ressarch programs only
to the extent that the Federal research pro-
grams involve human subjeots or training of
partioipants in research techniques, Medical
1iability insurance oosts shall be treated as a
Aireot oost and shall be assigned to indi-
vidual projects based on the manner in which
the insurer allooates the risk to the popu-
1ation coversd by the tasurance, .

(8) Aotual losses which oould have been
ocovered by permissible imsurance (through
the purchase of insurance or & self-lnsurance
program) are unallowable unless expressly
provided for in the award, exospt:

(a) Costs inourred beoanse of losses not
oovered under nominal deduotible insurance
ooverage provided in keeping with sound
business practios are allowable. |

(b) Minor losses not covered by insurancs,
such as spoilage, breakage, and disappear-
ance of supplies, which ooour in the ordinary
course of operations, are allowable.

b. Indemnifioation includes securing the
organivation against liabilities to third per-
sons and any other loss or damage, not com-
pensated by insurance or otherwise. The Fed-
eral Government is obligated to indemnify
the organigation only to the sxtent expressly
provided in the award,

23, Interest. a. Costs inourred for interest
on borrowed oapital, temporary use of en-
dowment fands, or the use of the non-profit
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organisation’s own funds, however rep-
resented, are unallowable. Howsver, interest
on debt inourred after September 29, 1985 to
aoguire or yeplape orpital assets (inoludinz
renovations, alterations, equipment, land,
and oapital assets aoguired through onpital
leasss), aoquired after Beptember 29, 1685 and
ussd in support of Federal awards is u.llow-
able, provided that:

(1) Tor facilities aoquisitions (exolnding
renovations and alterations) costing over §10
million where the Federal Government's re-
imbursement is expected t0 egual or exoeed

40 percent of an asset's oost, the non-profit-

organigation prepares, prior to the aoquisi-
tion or replacement of the capital asset(s), &
justifioation that demonstrates the nesd for
the facflity in the conduot of federally-spon-
sored aotivities. Upon regunest, the needs jus-
tification must be provided to the Federal
agency with ocost cognizsance authority as a
prerequisite to the continued allowability of
interest on debt and depreoiation related to
the facility. The needs justification for the
acquisition of a facility shonld include, at e
minimum, the following;

{a) A statement of purposs and justifica-
tion for faoflity asguisition or replacement.

(b) A statement as to0 why ourrant faoili-
ties are not sdequate.

(¢) A statement of planned future use of
the facility.

(d) A desoription of the financing agree-
ment to be arranged for the facility.

(e) A summary of the building ocontraoct
with eatimated cost information and state-
ment of souros and uss of funds,

(f) A sohedule of planned ocoupanocy dates,

(2) For faailities costing over $500,000, the
non-proflt; organisation prepares, prior to the
aoguisition or replacement of the faollity, a
leass/purchase analysis in aoccordance with
the provisions of §§215.30 throngh 215.87 of 2
OFR 216 (OMB Oiroular A-110), which shows
that e financed purchase or orpital lease is
less cosfly to the gqrganization then other
Jessing alternatives, on & net present value
basis. Diggount rates used shonld be egqual to
the non-profit organization's antioipated in-
terest rates and should be no higher than the
fair market rate available to the non-profit
organigation from an unrelated (‘‘arm's
length”) third-party. The lsase/purohase
enalysis shall inolnde & comparison of the
net present value of the projeoted total cost
comparisons of both alternatives over the ps-
rlod the assst is expsoted to be used by the
non-profit organization, The cost compari-
sons mssooiated with purchasing the faollity
shall include the estimated purchass prics,
sntioipated operating and maintenance oosts
(including property taxes, if applicable) not
included in the debt finanoing, less any esbi-
matsed Asset salvage value at the end of the
period defined above. The oost comparison
for a oapital lease shall include the esti-
mated total lease payments, any estimated

2 CFR Ch. Ii (=109 Edition)

bargain purchase option, operating and
maintenance costs, and taxes not included in
the cepital leasing arrangement, less any es-
timated credits dne under the lease at the
end of the period defined above. Projeoted
operating Jease oosts shal)l be based om the
anticipated cost of Jeasing comparable faoili-
ties at falr market rates under rental agres-
ments that would be renmewed or reestab-
lished over the period defined above, and any
expeotsd maintenance oosts and allowsable
property taxes to be borne by the non-profit
organization direotly or as part of the lease
arrangement.

(8) The aotual interest oost olaimed is
predioated npon interest rates that are no
higher than the fajr market rate available to
the non-profit organization from an unre-
lated (“arm's length’) third party.

(4) Investment sarnings, including interest
incoms, on bond or Joan prinoipal, pending
payment of the construotion or acquisition
oosts, are used to offset allowable interest
oost, Arbitrage sarnfogs reportabls to the In-
ternal Revenue Service are mot raquired to
be offsst against allowable intersst costs.

(6) Reimbursements are limited to the

least costly altermative baseil on the total

cost analysis required under subparagraph
23.b. of this appandix. For exampls, if an op-
erating lease is determined to be less oostly
than purchasing through debt financing,
then reimbursement is limited to the
smount determined-if leasing had been used.
In all oases where a lease/purchase analypis
is performed, Federal reimbursement shall
bes based upon the least expensive albter-
native.

{6) Non-profit orgn.ninﬂons are also sub-
Jeot to the following conditions:

(a) Interest on debt inourred to finance or
refinance assets - aoguired before or reac-
quired after September 28, 2986, is not allow-
able.

(b) Intersst attributable to fully depre-
ofated assets is unaliowable.

(c) For debt arrangements over S1 million,
unless the non-profit organiration makes an
initial squity contribution to the assei pur-
chase of 25 peroent or more, non-profit oxga-
nizations shall reduce olaims for interest ox-
pense by an amount equal to imputed inter-
est earnings on exoess cash flow, which is to
be orloulated as follows. Annually, non-prof-
it organizations shall prepare a cumulative
(from the inception of the projeot) report of
monthly oash flows that inocludes inflows and
outflows, regardless of the funding source.
Inflows consist of depreciation expenss, am-
ortisation of capitalized construction imter-
est, and annual interest expense. For oash
flow oaloulations, the annual inflow figures
shall be divided by the namber of months in
the yenr (usnally 12) that the building is in
servioe for monthly amounts. Ontflows oon-
sist of initia} equity oontributions, debt
prinoipal payments (less the pro rates shave
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attributable to the unallowable costs of
land) and interest payments. Where oumu-
lative inflows excesd oumulative outflows,
{nterest shall be oaloulated on the excess
inflows for that perfod and be treated as a re-
duotion to allowable interest expense. The
rate of interest to be naed to compute earn-
fnge on exoess oash flows shall be the three
month Treasury Bill olosing rate as of the
1ast business day of that month,

() Bubstantiel relooation of federally-
sponsored aotivities from a facility financed
by indebtedness, the cost of whioh was fund-
ed in whole or part through Federal reim-
burasments, to snother facility prior to the
expiration of & period of 20 years requires no-
tioe to the Federal cognizant agenoy, The nx-
tent of the relooation, the amount of the
Federal partioipation in the financing, and
the depreciation and interest oharged to date
may require negotiation and/or downward
adjustments of replacement space charged to
Federal programe in the faturs.

(e) The allowabie costs to acquire facilities
and equipment are limited to & fair market
value available to the non-profit organize-
tion from anp unrelated (*‘arm’s lemgth™)
third party.

b. For non-profit organizations subjeot to
“ful] ooverage” under the OCost Accounting
Standards (OAS) as defined at 48 OFR
9903.201, the interest allowability provisions
of subparagraph a do not apply. Instead,
thess organisations' spousored agreements
are subjeot to OAS 414 (40 OFR 9903.414), oost:
of money as an element of the cost of facill-
ties ompital, and COAS 417 (46 OFR 6603.417),
cost of money as an element of the oost of
oapital assets under oonstruotion.

o. The followiny definitions are to be used
for purposes of this paragraph:

(1) Re-acquired assebs moans assots held by
the non-profit organization prior to Sep-
tember 20, 1095 that have again come to be
held by the organisation, whether through
repurchage or reflnanoing. It does nmot in-
olude assets aoguired to replace older assets,

(2) Initial equity contribution means the
amount or value of oontributions made by
non-profit organizations for the acquisition
of the asset or prior to ocoupancy of facill-
ties.

(8) Asset costs means the oapitaligable
oosts of an asseb, including construotion
oosts, acqguisition aosts, and other such costs
oapitalized in accordance with GAAP,

24, Labor relations costs. Coats inourred in
maintaining satisfactory relations between
the organization and its embployees, inolud-
ing costs of labor management commitiees,
employee publications, and other related ac-
tivities are allowable,

25, Lobbying, & Notwithstanding other
provisions of this appendix, coste assooiated
w;th the following aotivities are unallow-
able: '
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(1) Attempts to influenpe the outoomes of
any Federal, State, or looal election, ref-
erendum, initiative, or similar procedure,
through in kind or cash contrjbutions, en-
dorsements, publioity, or similar activity:

(2) Bstablishing, administering, ocontrib-
uting to, or paying the expenses of a polit-
foal party, campaign, politioal action com-
mittes, or other organizetion established for
the purposs of influencing the outoomes of
eleobions; '

(3) Any attempt to influence; The introduo-
tion of Federa) or Btato legislation; or the
enactment or modifieation of any pending
Federal or Btate legialation through commu-
nioation with any mesmber or employee of
the Congress or Btate Jegislature (including
efforts to influence State or looal officials to
engage in similar lobbying astivity), or with
any Government offiolal or employes in ocon-
neotion with a decisfon to sign or veto en-
rolled legislation;

(4) Any attempt to infinence: The introduc-
tion of Pederal or Btate legislation: or the
enaoctment or modification of any pending
Federal or State legislation by preparing,
distributing or using publicity or props-
ganda, or by urging mambers of the general
public or any segment thereof to coniribute
to or participate in any mass demonstration,
march, rally, fundrajsing drive, lobbying
ocampaign or letter writing or telepbons cam-

paign; or

(6) Liegislative laison activities, including
attendance at legislative sessions or oom-
mittee hearings, gathering information re-
garding logislation, and analysing the effeot
of legislation, when such aotivities aré oar-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
lobhying. .

b. The following activities are exoepted
from the coverage of subparagraph 25.a of
this sppendix:

(1) Providing & teohnicsl and faotusl pres-
entation of information on a topio direotly
related to the performance of a graat, con-
traot or other agreement through hearing
testimony, statements or letters to the Con-
gress or & State legislature, or subdivision,
membar, or cognisant staff member thereof,
in response to & dooumented request (Includ-
ing a Congressional Reoord notice reguesting
testimony of statements for the record at a
regularly scheduled hearing) made by the re-
oipient member, legidlative body or subdivi-
sion, or a oognizant staff member thersof;
provided such information is readily obtain-
able and oan be readily put in deliverable
form; and further provided that ocosts under
this ssotion for travel, lodging or meals are
unallowable unless inourred to offer teati-
mony at & regularly scheduled Congressional
hearing pursuant to a written request for
suoh presentation mede by the Ohairman or
Ranking Minority Memper of the Committee
or SBubcommittee conducting such héaring.
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_(2) Any lobbying made unallowable by sub-
paragraph 25.8.(8) of this appendix o infln-
ence State legislation in order to directly ve-
duce the cost, or to avoid material impair-
ment of the organization's authority to per-
form the grant, contract, or obhor mee-
ment.

(8) Any activity specifioally anthorized by
statute to be undertaken with funds from
the grant, ocontraot, or other agreement. :

o. (1) Whep an organisation seeks reim-
bursement for indirsot coste, total Jobbying
oosts shall be separately identified in the in-
dfrect oost rate proposal, and thereafter
treated as other unallowable aotivity costs
in accordence with the proosdures of sub-
paragraph B3 of Appendix A to this part.

(2) Organisations shall eubmit, as part of
the annual indirect oost rate proposal, a cer-
tification that the requirements and stand-

ards of this paragraph have been complied
‘with

(8) Organisations shall maintain ndequate
records to demonstrate that the determina-
tion of costs as being allowable or unallow-
able pursaant to paragraph 26 complies with
the requirements of this Appendix.

(4) Time logs, oalendars, or similay records
shall not be required to be creatsd for pur-
poses of complying with this paragraph dur-
ing any partioular calexdar month when: the
employee engages in lobbying (as defined in
subparagraphs 26.6, and b, of this eppendix)
25 percent or less of the employsee's com-
pensated hours of smployment during that
oslendlar month, and within the preceding
five-year periofl, the organization has not
maberially misstated allowable or unallow-
able costs of any nature, including legisla-
tive lobbying oosts, When the oonditions de-
soribed in this subparagraph are met, organi-
sations are not required to establish records
to support the allowabflity of olaimed oosts
in n,ddition to records already required or
maintained, Also, when the oonditions de-
saribed in this subparagraph are met, the ab-

senoe of time logs, oalendars, or similar ,

reoords will noi serve as & basis for dis-
allowing oopts by oontesting estimates of
lobbying time spent by employses during a
ocalendar month.

(5) Agenoies shall establish prooedwres for
resolving in advanos, in oonsultation with
OMB, any significant questions or disagree-:
ments oconcerning the interpreteation oi ap-
pMoation of paragraph 26. Any such advance
resolution shall be binding in any subseguent
settlements, audits or investigations with
respect to that grant or oontract for pur-
poses of interpretation of this Appendix; pro-
vided, howsver, that this shall not be con-
strued to prevent a oontractor or grantse
from oontesting the lawfulness of such a de-
termination.

d. Bxeoutive lobbying ooste. Oosts inourred
in attempting to improperly inflnénce either
direotly or indireotly, an employee or offioer

2 CFR Ch. Il (1-1-09 Edition)

- of the Bxeoutive Branch of the Federal Gov-

ernment to give consideration or to aot re-
garding & sponsored agreement or & regn-
latory matter are unallowable. Improper in-
fluenos means any infiuence that indnoes or
tends to indnoe a Federa) employse or officer
to give consideration or to aot regarding a
federally-sponsored agreement or regulatory
matter on any basis other than the merits of
the matter.

26. Losses on other sponsored agresments
or contraots, Any oxoess of oosts over in-
comme on any award i unallowable as a oost
of any other award, This incJudes, but is not
limited to, the organisation's contributed
partion by reason of oost shering agreements
or any under-recoveries through negotiation
of lump sums for, or oeilings on, indirect

. 7

37. Maintenence and repair oosts. Oosts in-
ourred for neosssary maintenanoce, repair, or
upkeep of buildings and equipment (includ-
ing Pederal property uniess otherwise pro-
vided: for) whioh neither add to the perma-
nent valne of the property nor appreciably
prolong its intended life, but keep it in an ef-
fiofent operating condition, are allowabla.

‘Oosts inourred for improvements whioh add

to the parmanent value of the bujldings and
equipmient or appreciably prolong their in-
tended life shall be treated as oapital ex-
penditures (see paragraph 15 of this appen-

).

28, Materials and supplies costs. &. Costs
inocurred for materials, supplies, and fab-
rionted parts sary to carry out a Fed-
eral award are allowable,

b. Purchased materials and supplies shall
be chargad at their aotual prices, net of ap-
plicable oredits. Withdrawels from general
stores or stookrooms showld be charged ab
their actua) net oost under any recognized
method of pricing inventory withdrawals,

‘oonsistently applied., Incoming transpor-

tation cherges are & proper part of materials
and supplies coats.

c. Only materjals and supplies actually
used for the performance of a Federal award
may be chargen as direct oosts.

d. Where federally-donated or fmrmnished
materinls arve used in performing the Federal
award, such materials will be used without
oharge.

29, Meetings and oconferences. Costs of
meetings and conferences, the primary pur-
pose of which is the dissemination of teoh-
nioal information, are sllowable, This in-
oludes costs of meals, transportation, rental
of feoilities, spenlcers' foos, and other items
incidental to snch meetings or conferences.
But see paragraphs 14., Bntertainment ocosts,
and 83,, Participant support costs of this ap-
pendix,

80. Memberships, subsoriptions, and profes-
sional activity costs. a. Oosts of the non-
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profit organiration’s membership in busi-
ness, tschnioal, and professjonal organiug-
tions are allowable.

b, Costs of the non-profit organization's
subzoriptions to businese, -professional, and
technjoa) periodioals are allowable,

c. Oosts of membership in any oivio or
community organigation are allowable with
prior approval by Fedsral oognigant agenocy.

d, Costs of membership in any country club
or sooja] or dining olub or organization are
unallowable,

31, Organization oosts. Mxpenditures, suoh
as incorporation fees, brokera' fees, fees to
promoters, organisers or management ocon-
sultants, attorneys, acoountants, or invest-
ment counselors, whether or not employees
of the organization, in conneotion with es-
tablishment or reorganization of an organi-
gation, are unallowable sxcept with prlox- Bp-
proval of the awarding agency.

82, Page charges in professional journals.
Pags oharges for professional journal publi-
cations are allowable as & necessary part of
research costs, where:

&. The researoh papers report work sup-
ported by the Pederal Government; an

b. ‘The oharges are levied impartially on all
researoh papers pubdblished by the journal,
vtlgxabhar or not by federally-sponsored au-

ors

33, Partiolpant support costs, Partioipant
support oosts are direct costs for ibems saoh
as stipends or subaistence allowanoes, travel
allowances, and registration fees paid to or
on behalf of partioipants or trainees (but not
employses) in ocomneotion with meetings,
oconferenoes, symposia, or training projeots.
Theae coste are allowable with the prior ap-
proval of the awarding agency.

84. Patent oosts. a. The following oosts re-
lating to patent and copyright matters are
allowable: cost of preparing disolosures, re-
ports, and other doouments required by the
Federal award and of searching the art to
the extent necessary to make such disolo-
surss; oost of preparing doouments and any
other patient costs in gconneotion with the fil-
ing and prosecution of a United States pat-
ent applioation whers title or royalty-free li-
oense is required by the Federal Government
to be conveyed to the Federal Goverament;
and genera)l counseling servioes relating to
patent and copyright matters, suah as advice
on patent and copyright laws, regulations,

olauses, and employee agreements (but see

paragraphs 27., Professional services costs,
and 44., Royalties and other costs for use of
patents and oopyrights, of this appendix).

bh. The following costs related to patent
and copyright matter are unallowable:

(1) Oost of preparing disclosures, reports,
and other doouments and of searching the
art to the extent neoessary to make disolo-
sures not required by the award,

(2) Oosts in ooaneotion with Hling and
proseouting any foreign patent applioation,

Pi. 230, App. B

or any United B8tates patent application,
where the Federal award does not reguire
oonveying title or a royalty-free lioense to
the Mederal Government (but see paragraph
48., Royalties and other coste for use of pat-
enhs and copyrights, of this appendix).

85, Plant and homeland seourity costs.
Neocessary and reasonable expenses inourred
for routine and homeland security to proteot
faoilities, personne), and work produots are
allowable. Such oosts inolude, but are not
limited to, wages and uniforms of personnel
engaged in security activities; eguipment;
barriers: oontractual seourity servioes; oon-
sultants; eto. Oapital expenditures for home-
land and plant seourity purposes are subjaot
to paragraph 16., Jquipment and other oap-
ita) expenditures, of this appendix. .

36. Pre-agreement costs, Pre-award oosts
are those inourred prior to the effective date
of the award direotly pursuant to the nego-
tiation and in antioipation of the award
where suoh oosts are mecessary to comply
with the proposed delivery schedule or period
of performance, Such costs are allowable
only to the extant that they would have been
allowable if inowrred after the date of the
award and only wlbh the written approval of
the awarding agen:

8. meemonu urvloea coBts. &, Oosts of
profesaional and oonsnltant services ren-
dered by persons who are members of & par-
tioular profession or possess a speocial skill,
and who are not officers or employees of the
non-profit organization, are allowable, sub-
ject to subparagraphs b and ¢ when reason-
able in relation to the servioes rendered and
when not contingent upon recovery of the
oosts from the Federal Government. In addi-
tion, legal and related servioes are limited
under paragraph 10 of this appendix.

b. In determining the allowability of costs
in a partioular oase, no single factor or any
speoia]l combination of factors i8 neoessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the servioe ren-
dered in relation to, the service required.

(2) The neoessity of oomtracting for the
sexvios, oonsidering the non-profit organize~
tion's capability in the partionlar area.

(8) The past pattern of snch costs, partiou-
larly in the yeays prior to Federal awards.

(4) The impaot of Fetieral awards on the
non-profit organizgation’s business (i.e., what
new problems have arisen).

(5) Whether the proportion of Federal work
to the non-profit organivation’s total busi-
ness 18 such as to influence the non-profit or-

, gonization in favor of inourring the oost,

partionlarly where the services rendered are
not of & continuing nature and have little re-
lationship to work under Federal grants and
contraots.

(6) Whether the service oan be performed
more economioally by direot employment
rather than contraoting.
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(7) The qualifications of the individual or
oconcern rendering the service and the ous-
tomary fees charged, espeofally on non-Fed-
eral awards.

(8) Adequacy of the contraotual agreement
for the ssrvioe (e.p., dsscription of the serv-
ioce, estimate of time required, rate of com-
pensation, and termination provisions).

¢. In addition to the factors in subpara-
graph 87.b of this- appendix, retainer fees to
be allowable must be supported by evidenos
of bona fide servioes available or rendered

88. Publication and printing costs, &. Publi-
oation oosts inolnde the costs of printing (in-
oluding the processes of composition, plate-
malking, press work, binding, and the end
produots produced by such proocesses), dis-
tribution, promotion, mailing, and general
handling. Publioation costs also include pag:
charges in professional publioations. .

b, If these costs are not identifiable with a
partioular cost objective, they should be al-
looated as indirsot costs to all benefiting ac-
tivities of the non-profit organization.

o. Page oharges for professional journal
publioations are allowable as a neoessary
part of research costs where:

(1) The ressaroh papers report work sup-
ported by the Federal Government: and

(2) The charges are Jevied impartially on
1) research papers published by the journal,
whether or not by federally-sponsored au-
thors.

88. Rearrangement and alteration ocosts.
Oosts inowmred for ordinary or normal rear-
rangement and alteration of facilities are al-
lowable. Special axrangement and alteration
oosts inowrred speoifioally for the project are
sllowable with the prior approval of the
awarding agenoy.

40, Reconversion costs. Oosts inourred in
the restoration or rehabilitation of the non-
profit organization’s facllities to approxi-
mately the same condition existing imme-
diately prior to commenoement of Fefleral
awards, less costs related to normal wear
and teax, are sllowable,

41, Reoruiting oosts. a. Bubject to subpara-
graphs 41.h, ¢, and d of this appendix, and
provided that the size of the stafl recruited
and maintained is {n keeping with workload
requirements, costs of “help wanted" adver-
tising, operating oosts of an employment of-
fice necessary to seours ahd maintain an
adequate staff, oosts of operating an aptitude
and eduocational testing program, travel
costs of amployees while engaged in recruft-

ing personnel, travel costs of applicants for.

interviews for prospeotive employment, and
relocation oosts inourred inoident to reorult-
ment of new employess, are allowable to the
sxtent that such costs are inourred pursuant
to a well-managed reoruitment program.
Where the organization uses employment
agenoies, oosts that are not inm excess of
standard commeroial rates for such servioes
are allowabls. :

2 CFR Ch. il (1-1-09 Ediition)

b. In publications, costs of help wanted ad-
vertising that includes color, inolndes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration reoruitment purposes for
whioh intended and normal organizational
practioes in this respseot), are unallowable,

0. Oosts of help wanted advertising, special
srnoluments, fringe bensfits, and salary al-
lowanoss inourred 0 atiract professional

personnel from other organjzations that do

not meet the test of reasonableness or 4o nbl

* oonform with the established practioes of the

organization, are unallowabls.

d. Where relocation costs inourred incident
to reornitment of a new employee have been
allowsd either as an aliocabls direct or indi-
reot cost, and the newly hirsd employee re-
signs for reatons within his oontiol within
twelve months after baing hired, the organi-
zation will be reguirsd to refund or oredit
suoch relooation costs to the Federal Govern-
ment.

42. Rsalooation oosts, a. Relooation costs
are oosts incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of ‘an existing employee or upon re-
oruitment of a new employee, Relocation
oosts are allowable, subjest to the limitation

‘desoribed in subparagriphs 42.b, o, and 4 of

this appendix, provided that:

(1) The move is for the benefit of the em-
ployer. o

(2) Reimbursement to the employee is in
accordanae with an established written pol-
ioy consistently followed by the employer.

(8) The reimbursement does not exoeed the
employee's acthal (or reasonably estimated)
expenses, .

b. Aliowable reloocation oosts for ourrent
employees are limited to the following:

(1) The oosts of transportation of the em-
ployee, members of his immediate family
and his household, and personal effects to
the new Jooation.

(2) The costs of finding a new home, such
as advanoe trips by employees and spouses to
looate living yuarters and temporary lodging
during the transition period, up to maximum
period of 30 Aays, Inoluding advance trip
time.

_(8) Olosing oosts, such as hrokerage, legal,
and appraisel fees, incident to the disposi-
tion of the employee's former home, These
oosts, together with thoss desoribed in sub-
paragraph 42.b.(4) of this appendix, are lim-
ited to 8 peroent of the sales price of the em-
ployee’s former home. .

(4) The oontinuing costs of ownership of
the vaoant former home after the settlement
or lease date of the employee’s new perma-
nent home, snoh as maintenanos of bulldings
and grounds (exolusive of fixing up expenses),
utilities, taxes, and property insuranoe,

(6) Other necessary and reasonable ex-
penses normally inoident to relocation, such
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as the costs of canceling an unexpired lease,
disconneoting and reinstalling household ap-
pliances, and purchasing insurance against
loss of or damages to peraonal property. The
cost of oanceling an unexpired leass ig lim-
ited to three times the monthly rental.

©. Allowable relooation costs for new em-
ployees are limited to those dessribed in sub-
paragraph 42.b(1) and (2) of this appendix.
When relocation costa inourred inoident to
the recrnitment of new employees have been
allowed either as & direot or indireot cost
and the smployee resigns for reasons within
his control within 12 monthe after hire, the
organization shall refund or oredit the Fed-
eral Government for jte share of tlie cost.
However, the aoste of travel to an overseas
Jocation shall be considered travel costs in
aoocordance with paragraph 50 and not reloca~
tion ocosts for the purpose of this paragraph
if dependents are not permitted.at the loca-
tion for any reason and the costs do not in-
olude costs of transporting household goods.

d. The following costs related to relocation’

are unallowable:

(1) Pees and other costs associated with ao-
quiring & new home.

(2) A lose on the pale of & former homs.

(3) Contioning mortgage principal and in-
terest payments on & home being sold.

(4) Income texes pald by an employee re-
lated to reimbursed relocation costs.

43. Rental costs of buildings and equip-
ment. a. Subject to the limitations desoribed
in subparagraphs 43.b, through d. of this ap-
pendix, rental oosts are allowable to the ex-
tent that the rates ave reasonable in light of
suoh factors as: Rental costs of comparable
property, if any; market conditions in the
wrea; alternatives available; and, the type,
life expeotancy, condition, and value of the
property leased. Renta) arrangements should
be reviewed perjodically to determine if eir-
onmstances have changed and other options
are available.

b. Rental costs under “‘sale and lease baok"
arrangements are allowable only up to the
amount that would be allowed had the non-
profit organisation continued to own the
property. This amount would inolude ex-
penses such as depreciation or use sllowanoe,
maintenanos, taxes, and insuranoe.

¢. Rental ocosts under *‘less-than-arms-
length” lenses are sllowable only up to the
smount (as explasined in subparagraph 48.b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization. For this purpose, & less-than-
arms-length Jeass 18 one under which one
party to the lease agreement i able to oon-
trol or substantially influence the aotions of
the other. Such leases inolude, but are not
limited to those between divisions of & non-
profit organjsation; non-profit organizations
under common ogntrol through common offi-
oers, direotors, or members; and & non-profit
organization and & direotor, trustee, officer,
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or key employee of the non-profit organisa-
tion or his immediate family, either direotly
or throngh oorporations, trusts, or similar
arrangements in whioh they hold a control-
ling intersst, For example, & non-profit orga-
nization may establish a separate corpora-
tion for the sole purpose of owning property
and leaning it back to the non-profit organi-
zation,

d. Rental oosts under Jeases which are re-
quired to bs treated as oapita) leases under
GAAP are allowable only up to the amount
(a8 explained in subparagraph b) that wonld
be allowed had the non-profit organigation
purchased the proyerty on the date the lease
agresment was exeouted, The provisions of
Finanolal Accounting Standards Board
Statement 18, Accounting for Leases, shall '
be used to determine whether a lease is a
oapita) lease. Interest costs related to oap-
ital lerses are sllowable to the extent they
meet the ariteria in paragraph 23 of this ap-
pendix. Unallowable costs inolunde amounts
paid for profit, management fees, and taxes

* that would not have been jncurred had the

non-profit organization purchased the facil-

ity.
44, Royalties and other costs for uge of pat-

ents and copyrights. a. Royalties on 8 patent
or copyright or amortization of the oost of
acquiring by purchass a copyright, patent, or
rights thersto, necessary for the proper per-
formance of the award are allowable unless:

1) The Federal Govsrnment has a license
oir ;l:e right to free use of the p&tent or oopy-

TigRv.

- (2) The patent or copyright has been adju-
dioated to be invalid, or has been administra-

_ tively determined to be invalid.

(3) The patent or dopyright is considered to
be unenforoeable.

(4) The patent or copyright is expired.

b. Bpeoial oare should be exeroised in de-
termining remsonableness where the royal-
ties may have arrived at as a result of less-
than-aym's-length bargaining, e.g.;

(1) Royalties paid to yersons, inoluding
ocorporations, affiliated with the mm-proﬂt
organization.

(2) Royalties pald to unaffiliated parties,
inoluding ocorporations, nunder an agreement
entered into in oontemplation that & Federal
awerd would bt made.

(8) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organieation,

o. In any oase involving & patent or copy-
right formearly owned by the non-profit orga-
nisation, the amount of royalty allowed
should not excesd the oost whioch would have
bben sllowed had the non-profit organjzation
rotained title thereto, :

45. Selling and marketing. Oosts of selling
and marketing any produote or services .of
the non-profit orgaxiration are unallowable
(unless allowed under paregraph 1. of this ap-
pendix as allowable public relations oost.
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However, these costs are allowable as direct
costs, with prior approval by awarding agen-
ofes, whon they are necessary for the per-
formance of Federal programs,

46. Bpedislized service .faoilities. a. The
oosts of servioes provided by highly complex

-or epacialized faoilitiss operated by the non-

profit organization, such as computers, wind
tunnels, and reactors are allowable, provided
the charges for the services mest the oondi-
tions of either paragraph 46 b. or ¢. of this
appendix and, in addition, take into acoonnt
any ftems of imcome or Federal financing
that qualify as applicable-oredits under sub-
paragraph A.b. of Appendix A to this part.

b. The costs of such servioss, when mate-
rinl, Joust he charged direotly to applicable
awards based on actual usage of the services
ol the basis of a schednle of rates or estab-
lished methodology that.does not disorimi-
nate against federally-supported activities of
the non-profit organieation, inoluding nsage
by the non-profit organiszation for internal
purposes, and is designed to recover only the
aggregate costs of the services, The costs of
each service shall oonsist normally of both
its direot costs and its allooable share of all
indirect costs. Rates shall bs adjusted at
least biennially, and shall take into consid-
eration ovepunder applied costs of the pre-
vious period(s).

o. Where the ocosts inourred for a ssrvice
are not material, they may be allooated as
indireot oosts,

d. Under some extraordinary ofr-
oumstances, where it is in the best interest
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may be worked
out with the oognizant Federal agenoy.

47. Taxes. a. In general, taxes which ths or-
ganization ip reqnired to pay and whioh ave
paid or acorned in mooordance with GAAP,
and payments made to looal governments in
Meu of taxes which are commensurate with
the loecal government services received are
allowable, exoept for taxes from whioch ex-
emptions are avaflable to the organization
directly or which are ayailable to the organi-
zation based on an exemption afforded the
Federal Government and in the latter ocase
when the awarding agency makes available
the necessary exemption certifioates, spsoial
asspssments on land which represent oapital
improvements, and Federal inoome taxes.

b. Any refund of taxes, and any payment to
the organization of interest thereon, whioh
were allowed as award oosts, will be oredited
either as a vost reduotion or ossh refund, as
appropriate, to the Federal Government,

48. Termination costs applicable to spon-
sored agreements. Termination of awards
generally gives rise to the inowrrence of
costs, or the need for speoial trentment of
oosts, whioh would not have arisen had the
TFederal award not been terminated. Oost
principles covering these items are set forth

2 CFR Ch. Il (1-1-09 Edition)

below. They are to bs used in conjunoction
with the other provisions of this appendix in
terminabion sitaations,

a. The cost of items reasonably usable on
the non-profit organisation’s other work
shall not be allowable unless the non-profit
organieation submits evidence that it wonld
not retain’ such items at oost without sus-
taining a Joss. In deciding whether such
items ars reasonably usable on other work of
the non-profit organization, the awarding
sgenoy should consider the non-profit orga-
nisation's plans and orders for ourrent and
schednled aotivity. Oontemporansous pur-
chases of oommon items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
non-profit organization’s other work. Any
acoeptanoe of common items as allooable ‘to
the terminated portion of the Federa) award
shall be limited to the extent that the quan-
tities of suoh items on hand, in trausit, and
on order are in exoess of the reasonsable
quantitative raquirements of othar work.

b. If in a partioular oase, despite all rea-
sonable efforts by the nop-profit organisa~

- tion, certain oosts cannot be discomtinued

immediately after the effootive date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, exoépt that any such oosts ocon-
tinuing after termination due to the neg-
ligent or willful faflure of the non-profit or-
ganization to disoontinue such oom shall be
unallowable.

o. Loss of useful vnne of special tooling,
machinery, and is generally allowable if:

(1) Such speoisl tooling, special machinery,
or equipment is not reasonably oapable of
use in the other work of the non-profit orga-
nization,

(2) The interast of the Feaem.l Government
is protected by transfer of title or by other
means desmed appropriate by the awarding
agenoy, an

(3) The loss of useful value for any one ter-
minated Federal award is limited to that
portion of the acquisition cost whioh bears
the same ratio to the total aoquisition cost
as the terminated portion of the Federal
award bears to the entire terminated Federal
award and other Federal awards for which
the spgoial booling, special machinery, or
equipment was aoguired.

d. Rental costs under unexpired leases are
generally allowable where olearly shown to
have been reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leases, if:

(1) The amonnt of such rental claimed does
not exceed the reasonable nse value of the
property leased for the period of the Federal
award and suoch further period as may be rea-
sonable, and

(2) The non-profit organization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwise rednce the ocost of suoh
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Jonse, There also may be included the cost of
nlterations of suoh leased property, provided
such alterations were necessary for the per-
formance of the Federal award, and of rea-
sonable restoration reguired by the provi-
sions of the lease.

8. Bettlement expenses including the fol-
lowing are generally sllowable: .

(1) Accounting, legal, olerioal, and similar
costs reasonably neoessary for: .

(a) The preparation nand presentation to
the awarding agenoy of settlement claime
and supporting data with respeot to the ter-
minated portion of the Peteral award, unless
the termination is for default (see §216.61 of
3 OFR part 216 (OMB Oiroular A-110)); and

(b) The termination and settlement of sub-
awards,

(2) Rensonable costs for the storage, trans-
portation, protection, and disposition of
property provided by the Federal Govern-
ment or aoguired or produced for the Pederal
award, exoept when grantees or contractors
are reimbursed for disposals at a predster-
mired amount in aooordance with §215.32

through 216,37 of 3 OFR part 3156 (OMB Cir- .

oular A-110),

(8) Indireot oosts related to salaries and
wages inonrred as settlement expenses in
subparagraphs 48.8.(1) and (3) of this appen-
dix. Normally, such indireot costs shall be
iimited to fringe benefits, oconpancy 0oat,
and immediate supervision.

{. Olaims under sub awards, inoluding the

allooable portion of olaims which are com- -

mon to the Federal award, and to other work
of tha nop-profit organization are generally
sllowable, '

An sppropriate share of the non-profit or-
ganization’s indireot sxpense may be allo-
oated to the amount of ssttlements with sub-
contraotors and/or subgrautees, provided
that the amount allooated is otherwise oon-
sistent with the basio guidelines oontalned
in Appendix A. The indirect expense 8o allo-
oated shall exolude the same snd similar
oosts claimed direotly or indireotly as asttle-
ment expenses,

49, Training oosts. a. Gosts of proparation
and maintenanoe of & program of instruction
including but not limited to on-the-job,
olassroom, and apprenticeship training, de-
signed to inoremse the voontional effective-
ness of employees, inoluding training mate-
ria)s, textbooks, salaries or wages of trainces
(excluding overtime oompensation which
might arise therefrom), and (i) salaries of tha
direotor of training and staif when the train-
ing program is condnoted by the organine-
tion: or (1) tuition and fees when the train-
ing is in an institution not operatsd by the
organization, are allowable.

b. Ooats of part-time eduoation, et an un-
dergraduate or post-graduate oollege level,
{including that provided at the organization’s
own facilities, are allowable only when the
course oi degree pursued is relative to the
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field in which the employee is now working
or mey reasonably be expeoted to work, and
ave limited-to:

(1) Training materials.

(2) Textbooks,

m’(n) Fees charges by the educational finstitu-
on., :

(4) Tuition oharged by the ednoational in-
stitution or, in lieu of tuition, instractors’
selaries and the related share of indirect
costs of the eduoational institution to the
extent that the sum thereof is not in exoess
of the tujtion which would have been paid to

- the partioipating eduoational institution.

(5) Salaries and relatsd costs of instraotors
who are employees of the organization.

(6) Btraight-time compensation of each
employee for time spent attending olasses
during working hours not in exoess of 156
hours per year and only to the extent that
oiroumstances do not permit the operation of
olasses or attendance at classes after regular
working hours; otherwise, such ocompenea-
tion i unallowable.

0. Oosts of tuition, fees, training materials,
and textbooks (but not subsistence, salary.
or any other emoluments) in cohneotion
with full-time education, inoluding that pro-
vided at the organigation's own faoilities, at
a post-graduate (bat not undergraduate) col-
lege level, are allowable only when the
oourse or degree pursued is related to the
field in whioh the employes is now working
or may reasonably be expected to work, and
only where the costs reosive the prior ap-
proval of the awarding agenocy. Suoch ocosts
are limited to the oosts sttributable to a
total period not to exceed one Bohoo! year for
sach employee 8o trained. In unnsual oases
the period may be extended. .

A. Costs of attendanos of up to 16 weeks per
employee per year at specislised programs
speoifically designed to enhance the effec-
tiveness of exeoutives or managers or to pre-
pare employees for such poeitions are allow-
able. Such ocosts include enrollment fees,
training materials, textbooks and related
charges, employees’ salaries, subsistence,
and travel, Costs allowable under this para-
graph do not inclnde those for courses that
are part of a degree-oriented ourrioulum,
which are allowable only to the extent set
forth in subparagraphs b and o. :

e. Maintenance expense, and normal depre-
olation or fair rentsl, on facilities owned or
lsased by the organisation for training pur-
poses are allowable tothe extent set forth in
paragraphs 13, 27, and 80 of this appendix,

f. Oontributions or donations to edu-
oational or training institutions, including
the donation of facilities ox other properties,
a.n;l scholarships or fellowships, are unallow-
able.

€. Training and eduoation costs in excess
of thoue otherwise allowable under snbpara-
graphs 49.b and o of this appendix raay be al-
lowed with prior approvg.l of the awarding

1
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agency. To be considered for approval, the

2 CFR Ch. Il (1-1-09 Edition)

r.rsnspormtioh savings; or offer accommoda-

organizatfon muet demonstrate that suoh . tions not reasonsbly adequate for the trav-

oosts are oconsistently inonrred pursuant to
an established training and eduoation pro-
gram, and that the course or degree pursned
is relative to the field in which the employse
18 now working or may reasonably be ex-
pected to work.

50, Trazsportation ocosta, Transportation
costs include freight, express, oartage, and
postage oharges relating either to goods pur-
chased, in process, or delivered. These costs
are allowable, When such oosts can readily
be identified with the items involved, they
msay be directly charged as transportation
oosts or added to the cost of such items (see
paragraph 38 of this appendix). Where identi-
fioation with the materials received oannot
readily be made, transportation costs may be
charged to the eppropriate indireot cost ac-
ocounts if the organization follows a oon-
sistent, equitable procedure in this respeot,

51. Travel oosta.

a, General, Travel costs are the expenses

for transportation, lodging, subsistancs, and -

related items inourred by employeses who are
in travel status on oifficial business of the
non-profit organigation. Such costs may be
charged on an actual oost basis, on 2 per
diem or mifleage basis in Jieu of actual costs
inourred, or on & combination of the two,
provided the method ussd is applied to an en-
tire trip and not to seleoted days of the trip,
and results in charges oconsistent with those
normally allowed in like ojrommstances in
the non-profit organisation's non-federally-
sponsored sotivities,

b, Liodging and subsistenoe. Qoste inourred
by employess and officers for travel, inolnd-
ing costs of Jodging, other subsistence, and
inoidental expenses, shall be considered rea-

- gonable and allowable only to the extent
such oosts do not expeed charges normsally
allowed by the non-profit organization’in its
regular operstions as the result of the non-
profit organigation’s written travel policy.
In the absencs of an acoeptable, written non-
profit orgsnization policy regarding travel
oosts, the rates and amounts established
under subohapter I of Chapter 67, Title 5,
United States Code (**Trave) and Subsistence
Expenses;, Mileage Allowanoces'™), or by the
Administrator of General Bervioes, or by the
President (or his or her designes) pursnant
to any provisions of such subohapter shall
apply to travel under Federal awards (48 OFR
81.205-46(n.)).

0. Oommerpial air travel. (1) Airfare costs
in excess of the customary standard commer-
ole airfave (coach or eguivalent), Federal
Government contract alrfare {where autbor-
1zed and available), or the lowest commeroial
disconnt airfare ave unallowable except when
such acoommodations would: require ofroui-
tous routing; require travel during nnreason-
able honys; excessively prolong trave); result
in additional! ocosts that" would offsst the

eler's medical needs. The non-profit organi--

zation must Justify and document these con-
ditions on & oase-by-oase basis in order for
the usse of first-olass airfare to be allowable
in snch oases.

(2) Unless a pattern of avoidance is de-
teoted, . the Federal Government will gen-
orally not guestion & mon-profit organiza-
tion’s determinations that oustomary stand-
ard airfare or other discount airfare is un-
available for specifio trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the speoific case; or that it is the
non-profit organization’s overall practice to
make routine nse of snoh airfare.

a. Alr travel by other than oommerecial
carrier, Costs of travel by non-profit organi-
gation-owned, -leased, or ~chartered airoraft
include the oost of leass, oharter, operation
(inoluding personnel costs), maintenance, de-
precietion, insurance, and, other ralated
oosts. The portion of such costs that excseds
the cost of allowabls commersial air travel,
a5 provided for in subparagraph) o., is unal-
lowable.

8. Poreign travel. Direct charges for for-
sign travel costs are allowable only when the
travel has received prior approval of the
awarding agency. Bach separate foreign trip
must reoeive snch approval. For purposes of
this provision, “‘forsign travel” inoludes any
travel outside Ozneda, Mexico, the United
States, and any United States territories and

possessions. However, the term ‘‘foreign-

travel” for a non-profit organization looated
in a forelgn ocountry means travel outside
that country.

52. Trustees. Travel and subsistence costs
of trustees (or direotors) are allowable. The
costs ares subjeot to rsstriotions regarding
lodging, subaistence and air travel costs pro-
vided in paragraph 61 of this appendix.

APPBNDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NOT BUBJEOT TO
THIS PART

1. Advance Technology Institute (ATI),
Oharleston, SBouth Oaroline

3, Aerospace Corporation, Bl Segundo, Onli-
fornia :

8. American Institutes of Research (AIR),
Washington DO

4. Arg;;nne National Laboratory, Chioago, I1-
lino '

5. Atomic Oasualty OCommiseion, Wash-
ington, DO

6. ‘Battelle Memorial Institate,
Headquartersd in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
New York

B, Oharles Stark Draper Laboratory, Inoor-
porated, Osmbridge, Massachusetts

172

oo

ATTACHMENT ... &

- PAGE .2 ). OF .. 2% PaGES




OMB Circulars and Guidance

8. ::NtA Oorporation (CNAO), Alexandria, Vir-
nia

10. BEnvironmental Institute of Michigan,
Ann Arbor, Michigan

11, Georgla Institute of Technology/Georgia
Teoh Appled Resesrch Corporation/Geor-
gin Tach Research Institute, Atlanta,
Georgin

12. Hanford Bnvironmenta) Health Founda-
tion, Riohland, Washington

18, II'T Research Institate, Chiocago, Xllinots

14, lnaitltut.e of Gas Technology, Chiocago, Il-
linois -

16, Institute for Defense Analysis, Alexan-
drla, Virginia

16, LMI, MoLean, Virginia

17, Mitre Corporation, Bedford, Massaohu-
setts '

18. Mitretek Systems, Inc., Falls Church, -

Virginia

18. Nationa) Radiologioal Astronomy Ohserv-
atory, Graan Bank, West Virginia

20. National Renewable Energy Laboratory,
Golden, Oolorado

21. Oak Ridge Assooiated Universities, Oak
Ridge, Tenneasee

Pl 230, App.C

22. Rand Oorporation, Santa Monioca, Oali-
fornia

23, Resesroh Triangle Imstitute, Researoh
Triangle Park, North Oaroline

24, Riverside Researoh Institute, New York,
New York : )

26, South Oarolina Research Authority
(SORA), Charleston, Bouth Oarolina

26, Southern Researoh Instituts, Bir-
mingham, Alabama

27. Southwest Research Institute, 8an Anto-
nio, Texas .

28. SR Internationsal, Menlo Paric, Oslifornia

28, Syracuse Research Oorporation, Byra-
ouse, New York

80. Universities Ressarch Association, Inoor-
porated (National Acoeleration Lab), Ar-
gonne, Illinois

81. Urban Institute, Washington DO

82, Non-profit insorance companies, such as
Blue Oross and Blue SBhield Organizations

83. Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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C _ Gircular No. A-133 '
Revised to show changes published in the Federal Registers
v .0f June 27, 2003 and June 26, 2007 ‘
Audite of States, Local Governments, and Non~Profit Orpanizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ES’.I‘ABLISHMEN‘I‘S
SUBJECT: Audits of States, Local Governments, and Non-Profit organizations

1. Purpose. This Circular is issued pursuant to the Single audit Act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 19386, P.L. 104-156.
Tt sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local govermments, and non-profit
organizations expending Federal awards. '

2, -Authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seg. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3. scissi id on. This Circular rescinds Circular A-128,
"audits of State and Local Governments,* issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Profit Institutions," issued April 22, 1996. For effective dates,

see paragraph 10.

4. Policy. Except &s provided herein, the standards set forth in this
Circular shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
ptandards provided herein, e provisions. of the subsequent statute shall

govexrm. .

] "Federal agencies shall apply the provisions of the sections of ‘this
Circulsr to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agenciee, or are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient).

This Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient ox indirectly as a

‘subrecipient.
5 i i The definitions of key terms used in this Circular are

_contained in § .105 in the Attachment to this Circular.

6. Reguired Action. The specific requirements and responeibilities of
Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient

implementation. .
8. formati Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.
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9. ' Review Date. - 'I'his=cirqul'ar will have a policy review three 'years from
the date of issuance. ' _ ‘ '

.  The standards set forth in §___.400 of the Attachment

directly to Fedexal agencies, shall be effective
June

. 10.  Effective Dates
to this Circular, which apply
July 1, 1996, and shall apply to. audits of fiscal years beginning after

30, 1996, except as otherwise specified in §._.400(a).

in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that §__ _.305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998.
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-133 remain in effect for audits of fiscal years

beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director

The standards set forth

The revisions published in the Federal Reglster June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Director
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. PART.__ --AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS
Subpart A--General
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—..105 Definitions.
Subpart B--Audits
__.200 Audit requirements.

T __.205 Basis for determining Federal awards expended.
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__.225 sanctions.

__.230 Audit costs.
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.305 auditor selection.
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.405 Management decision.

Subpart E--Auditors

—_.500 ~ Scope of audit.
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—_.520 Major program detexrmination.
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Appendix A to Part __ - Data Collection Form (Form SF-SAC).

Appendix B to Part __ - Circular A-133 Compliance Supplement.
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Bubpart A--General
8 100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit. .of non-Federal entities expending Federal
awaxds. '

5.__.105 Definitions.

tee means any non-Federal entity that expends Federal awards which
must be audited under this part. )

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditoy does not include internal suditors of non-profit

organizations.

Audit findinag means deficiencies which the auditor is required by
5 .510(a) to report in the schedule of findings and questioned costs.

CFDA npumber means the number assigned to a Federal program in the

[o] f (CFDA) .
Cluster of programs means a grouping of closely related programs that

share common compliance requirements. The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with §___.400(d) (1) and §___.400(4)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as.
described in §__ .520, and, with the exception of R&D as described in
§___.200(c),. whether a program~specific audit may be elected.

Cognizant sgency for audit means the Federal agency designated to carry
out the responsibilities described in §___.400(a). o

14 refers to the C - [o]

, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Governmment Printing Office, Superintendent of Documents, Washington, DC

120402-9325.
Corrective action means action taken by the auditee that:
(1) Corrects identified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agency in Bection 551(1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or imdirectly from pase-through entities. It does

4
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not . include procurement contracts, under grants or contracts, used to buy
goods ‘or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the

reguirements of this part.
i el means the Federal agency that prbvides an award
directly to the recipient.
£i stance means assistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus propertY) , cooperative agreements, interest
subsidles, insurance, food commodities, direct appropriations, and othexr

assistance, but does not include amounts received as reimbursement for
services rendered to individuals as desc¢ribed in §____.205(h) and § .205(4) .

Federal program means:
(1) All Federal awards to a non-Federal entity assigned a single
number in the CFDA.

{2) When no CFDA number is assigned, all Federal awards' from the same
agency made for the same purpose should be combined and considered one
program. }

(3) Notwithstanding paragraphe (1) and (2) of this def:LmtJ.on, a
cluster of programs. The types of clusters of programs are:

g

(i) Research and development (R&D);
(ii) student financial aid (SFA); and

(ii:.) v"Other clusters,"” as described in the definition of cluster
of programs in this section.

GAGAS means generally accepted government auditmg standards :Lssued by
the Comptroller General of the United States which are applicable to

financial audits.

' Generally acc ccounti inci hae the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

i means any Indian tribe, ‘band, nat:Lon, or other organized
group or comunlty, including any Alaskan Native village or regional or
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

_Im;emgl_gp__t;g means a process, effected by an entity's management and
other persomnnel, designed to provide reasonable assurance regarding the
achlevement of objectives in the following categories:

(1) Bffectiveness and efficiency of operations;-

{2) Reiiability of financial reporting; and

(3) Compliance with applicabie laws and regulations.

nternal control pertaining to the compliance re or_Fede
programe (Internal control over Federal programs) means a process--effected by
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an entity's management ﬁnd other petsonné1~-deéignéd,ﬁo provide reasonable
assurance regarding the achievement of the following objectives for Federal
programs : : : ' el

(1) Transactions are properly recorded and accounted for to:

(1) Permit the preparation of reliable financial statements and
Federal reports; )

(1) Maintaln accountability over assets; and

(iii) Demonstrate compliance with laws, regulations, and other
compliance requirements;

(2) Transactions are executed in compliance with:

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;

and

(ii) aAny other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee receiVed or administered by
a non-Federal entity.

Logal goverpment means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local

public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local govermment.

Maior program means a Federal program determined by the auditor to be a
major program in accordance with §____.520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§___.215(c).

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary.

- i means a State, local government, or non-profit
organization.

- it zat means :

(1) any corporation, trust, association, cooperative, or other
organization that: ’

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(11) I8 not organized primarily for profit; and

(1ii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The texrm = i - includes non-profit institutions
of higher education and hospitals.

6
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. OMB means the,EXecutive Office of the President, Office of Management
and Budget. ) -

J i or audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. When there is no direct funding, the Federal

agency with thé predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described

in §___.400(b).
Effective July 28, 2003, the following is added to this definition:
A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reasgignment. "

) ity means ' a non-Federal entity that provides a Federal

-

Pass-through entity
award to a subrecipient to carty out a Federal program.

ram-— i dit means an audit of one Federal program as provided
for in 8 .200(a) and § .235.,

Questioped cost means a cost that is questioned by the auditor because
of an audit finding: _ )

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;™ ‘

(2) Where the costs, at the timé of the audit, are not supported by
adequate documentation; or . C

(3) Where the costs incurred appear unreasonable and do not reflect
the actions a prudent person would take in the circumstances.

c means a non-Federal entity that expends Federal awards
received directly from a Federal awaxrding agency to .carry out a Federal

program,

nggg;gg_ggg_gggglggmgnt (R&D) means all research activities, both basic

and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilitles as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and processes.

Single audit means an andit which includes both the entity's financial
statements and the Federal awards as described in § .500,

State means any State of the United States, the District of Columbia,

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, Bmerican Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands} any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as

defined in this section.

Student Financial Aid (SFA) includes those programs of geﬁeral student

assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 U.S.C. 1070 et seq.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies oz

research.

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program, but does
not include an individual that is a beneficiary of such a program, A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § .210.

i refers to the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking: and,

reporting.

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing

between a subrecipient and a vendor is provided in § .210.

Subpart B--Audits ‘
§ .200 Audit requirements.

(a) pudit reguired. Non-Federal entities that expend $300,000
($500,000 for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in § __ .205,

(b) Sindle audit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §___.500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.

(c) Program—sgec;ﬁ;g audit election. When an auditee expends Federal

awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § _ .235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program-specific audit.
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‘entities that expend less than $300,000 ($500,000 for fiscal years ending

after December 31, 2003) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in § - .215(m), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass—through entity, and General Accounting office (GAO).

(e) e ters (FFR .

Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this part.

s .205 Basis for determining Federal awards e#pended.

(a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related to the award
occurs, Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property:; the

- receipt or use of program income; the distribution ox consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force.

(b) Loan and lo t (loans). Since the Federal Government-is

at risk for loans until the debt is repaid, the following guidelines shall be -

used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (c) and (d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus ¥
_ (2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance
received. s : '

(c) Loan and an guara s (loans) at ing 1tions Y

‘ X When loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended im that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the prior balances.

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of

which were réceived and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awards foxr
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted. v

(f) Free rent. Free rent received by itself is not considered a
Federal award expended undexr this part. However, free rent received as part
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" of an award to cariy out a Federal program shall be included in determining
Federal awards expended and subject to audit under this part.

(g) ing pon- sist . Federal non-cash assistance, such as
free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
assessed value provided by the Federal agency.

(h) Medicare. Medicare payments to a. non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part.

(1) Medicaid. Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

DY O aeqd D N O

(3) aip loans pr led I e _Natj : . :
Admipistration. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended,

§ .210 Subrecipient and vendor determinations,

(a) Geperal. An auditee may be a recipient, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and‘
services. ’

(b) Federal a . Characteristics indicative of a Federal award
received by a subrecipient are when the organization:
(1) Determines who is eligible to receive what Federal financial
assistance;
(2) Bas its performance measured against whether the objectives

of the Federal program are met;
(3) Has responsibility for programmatic decision making:

(4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

(5) Uses the Federal funds to carxry out a program of the
organization as compared to providing goods or services for a program of the
pass-through entity. .

'(c) for go and vices. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:
(1) Provides the goods and services within normal business-:
operations;
10
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‘regulations, and the provisions of contracts or grant agreements.

(2) Provides simiiar goods or services.to many different
purchasers; i

‘(3) Operates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

'(5) 1s not subject to compliance requirements of the Federal
program. :

(d) Use of 4iudgment in making determination. There may be unusual

circumstances or exceptions to the listed characteristics. 1In making the
determination of whether a subrecipient or vendor relationship exists, the

substance,of the relationship is more important than the foxm of the
agreement. It is not expected that all of the charactexristics will be present

and judgment should be used in determining whether an entity is a subrecipient
or vendor. '

(e) For-profit gubrecipient. Since this part does not apply to for-
profit subrecipients, the pass—through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for. Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the

contract, and post-award audits.

(£) i . /reS i or vendors. In most cases, the

auditee's compliance responsibility for vendors is only to ensure that.the
procurement, receipt, and payment for goods and services comply with laws,

) Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendox transactions which
are structured such that the vendor ie responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to 'a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

§ .215 Relation to othar audit requirements.

(a) Audit under this vart in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(b) Federal agency to pay for additional audits. A Federal .agency

" that conducts or contracts for additional audits shall, consistent with otherx

applicable laws and regulations, arrange for funding the full cost of such
additional audits.
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(c) 8 o oilf: B as & _majar ram. A Federal
agency may reguest an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditoxr, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§__ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient. .

Req

§ .220 Frequency of audits.

Except for the provisions for biennial audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. '

(a) A State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This requirement must still be in effect for the biennial period

under audit.

(b} . Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

s .225 Sanctions.

———

No audit costs may be charged to Federal awards when andits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability ox unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass—-through
entities shall take appropriate action using sanctions such as:

{a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily; :

(b) Withholding or disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award.

8§ .230 Audit costs.

{a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Bcquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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{b) " Uha c . A non-Federal entity shall not'charge the

* following to a Federal award:

(1) The cost of any audit under the Single Audit Act Amendments
- of 1996 (31 U.8.C. 7501 et seg.) not econducted in accordance with this part.

: (2) The cost of auditing a non-Federal entity which has Federal
awards expended of less than $300,000 ($500,000 for fiscal years ending after
Deceimber 31, 2003) per year and is thereby exempted under §__ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § _ .400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, repoxting.

S .235 Prégram-specific audits.

(a) » am-specific i vailable. In many casesa, a program-
specific aundit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.

(b) ram-speci ide vajilable. (1) When a program-
specific audit guide is not available, the auditee and anditor shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit. :

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of §__ .315(b), and a
corrective action plan consistent with the requirements of S___.315(c).’

(3), The auditor shall:

(i) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

(ii)' Obtain an understanding of internal'control and
perform tests of internal control over the Federal program consistent with the
requirements of § .500(c) for a major program; .

(iii) Perform procedures to determine whether the auditee

has complied with laws, regulations, and the provisions of contracts or ‘grant
agreements that could have a direct and material effect on the Federal program

consistent with the requirements of § .500(d) for a major program; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of § .500 (e) .

(4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the mannex
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(1) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented feirly in all
material respects in conformity with the stated accounting policies;

{1i) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(iii) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

{iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with § __.505(d) (1) and findings
and questioned costs consistent with the requirements of § __ .505(d) (3).

(c) o ) ot .
(1) The audit shall be completed and the reporting reguired by paragraph
(a) (2) or (e){3) of this section submitted within the earliexr of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor's
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection.

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with § _ .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide.

{3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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§__ .320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. BAlso, when the schedule of

findings and questioned costs disclosed audit findings ox the summary schedule

of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass-through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of § _ .320(e) (2). B subrecipient may submit a copy of the
reporting package to the pass—-through entity to comply with this notification

requirement. ,

(d)  Other sections of this part may apply. Program-specific audits

are subject to §  .100 through § .215(b), '§ .220 through § .230,
§ .300 through § _.305, § _ .315, § .320(f) through §__ .320(3j), § .400

through § .405, § .510 through § .515, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-

specific audit guide, or program laws and regulations.

Subpart C~-Auditees
8 .300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass~-through entity. .

{b) Maintain internal control over Federal programs that provides

reasonable assurance that the auditee 1s managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs. '

(d)  Prepare appropriate financial statements, including the schedul
of expenditures of FPederal awards in accordance with'§  .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by § _ .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

$ . 305 Auditor selection.
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{a) . In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published Maxch 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation], Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit sexvices as
stated in the A-102 Common Rule, OMB Circular A-110, or the PAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of external quality control reviews, and price.

{b) Res ) OX n auvditor preparing i 2 oo} e als. An
auditor who prepares the indirect cost proposal oxr cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998. .

) (c) Use_of Federal auditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part.

§___.310 Financial statements.

(a) Financial statements. The auditee shall prepare financial
statements that reflect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §___.500(a) and prepare separate financial statements.

(b) : t Fe 8. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auvditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall: !

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
progrems within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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{2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through

entity shall be included.

(3) Provide total Federal awards expended. for each individual
Federal program and .the CFDA number or other identifying number when the CFDA

information is not available.

(4) Include notes that describe the significant accounting
policies used in preparing the schedule. .

(5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awaxds expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferable to

present this information in the schedule.

§__-.315 Audit findings £ollow-up.

~ (a) . - The auditee is responsible for follow-up and corrective
action on all audit findings. 2s part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current vear audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
E___.510(c). Since the summary schedule may include audit findings from
multiple years, it shall include the fiscal year in which the finding

initially occurred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior andit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or mot warranting further actioh in accordance

with paragraph (b)(4) of this section.

(1) When audit findings were fully corrected, the summary

schedule need only list the audit findings and state that corrective action’

was taken.

(2) wWhen audit findings were not corrected ox were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significéntly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explanation.

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary gchedule. A valid reason for considering an aundit
finding as not warranting further action is that all of the following have

occurred:
(i) Two years have passed since the audit report in which
17
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the finding occurred was submitted to the Federal clearfnghouse;

(ii) The Federal agency or pass-through entity is not
currently following up with the auditee on the audit flndlng, .and

(iii) A management decision was not issued.

(c) Corrective action plan. At the completion of the audit, the

auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the gontact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons.

§___.320  Report submission.

{a) General. The audit shall be completed and the date collection
form described in paragraph (b) of this section and reporting package
described in paragraph (o) of this pection sghall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit., (However, for fiscal
years begimming on or before June 30, 1998, the audit shall be conpleted and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period.) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

{b) Data Collection. (1) The auditee shall submit a data collectlon
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign & statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

(i) The type of report the auditor issued on the financial statementse of
the auditee (i.e., unqualified opinion, qualified oplnlon, adverse
opinion, or disclaimer of opinion).

'(ii) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(iid) A statement-as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

{iv) Where applicable, a statement that significant deficlencies in internal
.control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auditor issued on compliance for major
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programs (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion). :

i A list of the Federal ,Awarding agencies which will receive a c:opy of

(vi)
the reporting package pursuant to §__ .320(d)(2) of OMB Circular
A-133. .

(vii) A yes or no statement as to whether the auditee gqualified as a low-

risk auditee under §__ .530 of OMB Circular A-133.

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in §.__.520(b) of OMB Circular A-133.

i The Catalog of Federal Domestic Assigtance (CFDA) number for each

(ix)

: Federal program, as applicable.

(x) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards. :

(xi) The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

{xii) For each Federal program, a yes or no statement as to whether there

are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

{R) Activities allowed or unallowed.

(B) Allowable costs/cost principles.

(c) . Ccash management.

(D) Davis-Bacon Act.

(E}) ° Eligibility.

(F) . Equipment and real property management.

(G) Matching, level of effort, earmarking.

{H) Period of availability of Federal funds.

(1) Procurement and suspension and debarment.

(J) Program income. o ‘ ‘
(K) Real property acquisition and relocation assistance.
(L) Reporting. .

(M) Subrecipient monitoring.

(N) Special tests and provisions.

(xiii) Auditee Name, Employer Identification Numbeyr (s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

(xiv) Auditor Neme, Name and Title of Contact Person, Auditor Address,
aAuditor Telephone Number, Sigmature,.and Date.

(xv) Whether the auditee has either a cognizant or oversight agency for
audit. : .

(xvi) The name of the cognizant or oversight agency for audit determined in

accordance with .§ .400(a) and § .400(b), respectively.

(3) ‘Uging the information included in the reporting package
described in paragraph (c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility

- for the information, that the form is not a substitute for the reporting
package described in.paragraph (c) of this section, and that the content of
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the form is limited to the data elements prescribed by OMB. ,
{e) . ngg;_ing_pggkggg The reporting package shall include the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §____.310(a) and §__ .310(b), respectively;

(2) Summary schedule of 'prior audit findings discussed in
§___.315(b);

(3) Auditor's report(s) discussed in §____.505; and

(4) Corrective action plan discussed in §___ .315(¢).

(d) Submission to clearinghouse, All auditees shall submit to the Federal
clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this section.

(e) : : its . (1) In addition to the
requirements discussed in paragraph (d.) of t:h:l.s sectlon, auditees that are
also subrecipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph (o) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entlty
provided.

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide writtem notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit f:md:mgs relating to the Federal award(s) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (¢) of this section to a pase-through entity to comply with this
notification requirement.

(£) . In response to requests by a Federal
agency or pass-through entity, aud:.t:ees shall submit the appropriate copies of
the reporting package described in paragraph (¢) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) i . Ruditees 'shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for thrée years from the date of submission to the Federal clearinghouse
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designated by OMB, Pass-through entities shall keep subrecipients'
submissions on file for three years from date of receipt.

_ (h) Clearinchouge responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d)(2) of this section and B__ _.235(e)(3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with Xnown auditees which have not submitted the required data collection

forms and reporting packages.

(i) Clearinghouse address. The address of the Federal clearinghouse

currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132,

(9) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OMBE. With OMB approval, the Federal clearinghouse may pilot test methpds of

electronic submissions.

Subpart D--Federal Agencies and Pass-Through Entities
g___.400 Responeibilities.

{a) Cogni for audit x sibi jes. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, ‘the determination of the predominant
amount of direct funding shall be based upon direct Federal awaxrds expended in
the recipient's fiscal years epding in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based ‘on Federal awards expended in 1995. (However,
for States and local governments that expend more than $25 millien a year in
Federal awards and have previously assigned cognizant agencies for andit, the
requirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audi :
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to -
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit, within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. -
(2) Consider auditee requests for extensions, to the report
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submission due date required by's___.320(g). The cognizant agency for audit
may grant extensions for good cause.

, (3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS

or laws and regulations.

s

(5) Advige the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. Wwhen advised of deficiencies, the auditee shall woxrk
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass—through entities of the
facts and make recommendations for follow-up action. Major inadequacies or
repetitive substandard performance by auditors shall bhe referred to
approprlate State 11censing agencies and professional bodies for disciplinary

- action.

‘(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that;
affect the Federal programs of more than one agency.’

(8) Coordinate the audlt work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For biennial audits permitted under §___.220, consider
auditee reguests to qualify as a low-risk auditee under 5 .530(a).

ai : gs. An auditee which
does not have a deslgnated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
_____.105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested. ’
‘ (2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit. 7 .
(c) Fe 1 di e ilities. The Federal awarding
agency shall pexrform the following for the Federal awards it makes:
(1) Identify Federal awards made by informing each recipient

of the CFDA title and number, award name and number, award year, and if the
award ig for R&D. When some of this inforxrmation ls mnot available, the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) Advise recipients of requiremente imposed on them by
Federal laws, regulations, and the provisionsg of contracts or grant
agreements.,

(3) Ensure that audits are completed and reports are received
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in a timely manner and in acoordance with the requirements of this part.

(4) provide techmical advice and counsel to auditees and
aunditors as requested. ’
(5) Issue a management decision on audit findings within six

months after receipt of the audit report and emsure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person responsible for providing annual updates
of the compliance supplement to OMB.

(a) pags-through eptity responsib ilities A pass—t.hrough entity shall

perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each
subrecipient of CFDA title -and number, award name and number, award year, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity shall provide the best information
available to describe the Federal award.

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental reguirements imposed by the pass-through entity.

(3) Monitor the activitiés of subrecipients as necessary to

Federal awards are used for authorized purposes in compliance with

ensure that
agreements and

laws, regulations, and the provisions of contracts or grant
that performance goals are achieved,

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal -awards during
the subrecipient's fiscal year have met the audit requirements of this part

for that fiscal year.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action. '

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own recoxrds.

(7) Require each subrecipient to pexmit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§.__.405 Management decision.

. The management decision shall clearly state whether or
not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given.. Prior to issuing the management
decision, the Federal agency or paes-through entity may request

additional information ox documentation from the auvditee, including a request
for auditor asspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.

{b) ederal . As-provided in 5____.400(=)(7), the cognizant

agency for audit shall be responsible for coordinating a management decision

for audit findings that affect the programs of more than one Federxal agency.

(a)
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As provided in §___.400(c)(5), a Federal awarding agency is responsible for
ispuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned. '

(c) Pags-through entitv. As provided in § .400(4) (5)," the pass- -
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to Bubrecipients.

(d) Time requirements. The entity responsible for making the
management decision shall do so within six monthe of receipt of the audit
report. Corrective action should be initiated within six months after receipt
of the audit report and proceed as rapidly as possible.

(e) r 8. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance
with 8___.510(¢c).

Bubpart E--Auditors
§___.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year, ‘

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
~auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

(c) Internel coptrol. {1) 1In additiom to the frequirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low

assessed level of control risk for major programs. . .

(2) Except as provided in paragraph (e)(3) of this section,
the auditor shall:

(1) Plan the testing of internal control over major
programs to support a low assessed level of control rigk for the assertions
relevant to the compliance requirements for each major program; and

{ii) Perform testing of internal control as plahned in
paragraph (c)(2)(1) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c)(2) of this section are mot required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accorxdance
with §___.510, assess the related control risk at the meximum, and consider
whether additional compliance tests are required because of ineffective
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internal control.

. (q) Compliance. (1) In addition to the reguirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts ox grant agreements that may have -
& direct and material effect on each of its major programs.

(2) The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are incl‘uded in the compliance supplement.

(3) For the compliance requirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the aunditor shall determine the cuxrent compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance requirements to test, and
determine the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
'referred to in such contracts and grant agreements.

(4) The compliance testing shall include tests of tramsactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance.

(e) Audit follow-up. The auditor shall follow-up on priox audit
findings, perform procedures to assess the reasonableness of the summary
dit findings prepared by the auditee in accordance with

schedule of prior au _
§__ .315(b), and report, as a current year audit finding, when the auditor

concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding

relates to a major program in the current year.

(£) Data Collection Form. As required in §__.320(b)(3), the auditor
° ghall complete and sign speclfied sections of the data collection foxm.

§___.505 Audit reporting. :

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report{s) shall state that the audit was
conducted in accordance with this part and include the following:

disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the echedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial

statements taken as a whole,

(b) A report on intermal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and questioned costs described in paragraph

(d) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a

(a) An opinion (oxr
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinion) as to whether the auditee .complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings end questioned costs
described in paragraph (d) of this section,

(d) A schedule of findings and questioned costs which shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(i) The type of report the auditor issued on the
finaneial statements of the auditee (i.e., unqualified opinion, qualified
opinion, adverse opinion, or disclaimer of opinion);

(1) Where applicable, a statement that significant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(111} A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that significant
deflciencies in internal control over majoxr programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major programs (i.e., unqualified opinion, qualified opinion, adverse
opinjon, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is reqguired to report under +510(a);

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programs, as described in B____.520(d); and

(ix) A statement as to whether the auditee gualified as
a low-risk auditee under §__ .530.

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

(3) Findings and questioned costs for Federal awards which
shall include audit findings as defined in E__.510(a).

(1) audit findings (e.g., internal control findings,
compliance findings, qQuestioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(11) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (4)(3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section .of the schedule may be in
surmary form with a reference to a detailed reporting in the other section of

the schedule.
§__ .510  Audit findings.

¢
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' (a) Audit findingp reported.. The auditor shall report the following
as audit findings in a schedule of findings and questioned costs:

(1) significant deficiencies in internal control over major
programs. The auditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively

material weaknesses.

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program.
auditor's determination of whether a noncompliance with the provigions of
laws, regulations, contracts, or grant agreements is material for the purpose

of reporting an audit finding is in relation to a type of compliance

requirement for a major program or an audit objective identified in the

compliance supplement.

(3) Known questioned costs which are greater than $10,000 for

a type of compliance requirement for a major program., Known guestioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costes cuestioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
apditor shall also report known questioned costs when likely cuestioned costs
are greater than $10,000 for a type of compliance requirement for a major

program. In reporting gquestioned costs, the auditor shall include information

to provide proper perspective for judging the prevalence and consequences of
the questioned costs. ’ .

. {4) Known questioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program which is not audited as a major program (e.g., as part of
andit follow-up or other audit procedures) and the known questioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

The

(5) The circumstarces concerning why the auditor's report on
compliance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of
findings and questioned costs for Federal awards. : '

(6) Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
anditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

réquirements of GAGAS.

(7) Instances where the results of audit follow-up procedures

disclosed that the summary schedule of prior audit findings prepared by the .

auditee in accordance with §___ .315(b) materially misrepresents the gtatus of

any prior audit finding.

(b) 2udit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take

" corrective action and for Federal agencies and pass-through entities to arrive

at a management decision. The following specific information shall be
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included, as applicable, in audit findings:

(1) _Federal program and specific Federal award identification
including the CFDA ‘title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. when
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best information available to
describe the Federal award.

(2) The criteria or specific requirement upon which the audit
findmg is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding.

(4) Identification of questioned costs and how they were
computed. ‘

{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical.

{c) Reference pumbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§___.515 Audit working papers.

(a) j . The auditor shall retain working
papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the aud:.tor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit £finding for guidance prior to destruction of the working papers and

reports.

(b) i . Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reascnable and necessary.
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5___.520 Major program determinatiom.

{a) General. 'The auditor shall use a risk-based approach to determine
which Federal programs are major programs. This risk-based approach shall
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass-through-entities, and the inherent risk of the
Federal program. The procees in paragraphs (b) through (i) of this sectiom

shall be followed.

(b) Step 1. (1) The auditor shall idenfify the larger Federal
programs, which ghall be labeled Type A programs. Type 2 programs are defined
as Federal programs with Federal awards expended during the audit period

N ,

exceeding the larger of:
(1) $300,000 or three percent (.03) of total Federal

awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

C(4d) $3 million or three-tenths of one percent (.003) of

total Federal awards expended in the case of an auditee for which total
Pederal awards expended exceed $100 million but are less than or equal to $10

billion. .

(iii) $30 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A undex paragraph (b) (1)
of this section shall be labeled Type B programs. . _
(3) The inclusion of large>loan and loan guarantees (loans)

should not result in the exclusion of other programs as Type A programs. When
a FPederal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as & Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under § .220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. Por a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under. §____.510(a). However, the auditor may use judgment and considexr that
audit findings from questioned costs under F__ .510(a)(3) and §___.510(a)(4),
frand under §___.510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under §___.510(a)}(7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §___.525(c),
§__ .525(d)(1), 8___.525(d)(2), and §___.525(4) (3); the results of audit

follow-up; whether any changes in personnel or systems affecting a Type A

program have significantly increased risk; and apply professional judgment in

determining whether a Type A program is low-risk.

{2) Notwithstanding paragraph (c) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 3515)., The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval.

(4) Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in E§___.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e)(2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
significant deficiencies in internal control or compliance problems as discussed
in §___.525(b)(1), §__ .525(b)(2), and §____.525(c) (1), a single criteria in
5___ .525 would seldom cause a Type B program to be considered high-risk.

_ (2) The auditor is not expected to pérfom risk agsessments on
relatively small Federal programs. Therefore, the auditor is only regquired to
perform risk assessments on Type B programs that exceed the larger of:

(1)  $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to $100
million in total Federal awards expended.

(ii) $300,000 or three-hundredths of one percent (.0003)"
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended.

{e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (c)(1) of this
section) . .

(2) (i) High-risk Type B programs as identified under
either of the following two optioms:

(R) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this sectionm),
except this paragraph (e)(2)(i)(A) does not require the auditor to audit more
high-risk Type B programe than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B} Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(ii) When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragreph (e)(2)(1)(A) or (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
© time.

(3) Such additional programs as mey be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section., This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs.

() Pexcentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
suditee meets the criteria in §__ .530 for a low-¥isk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the mggregate, encompass at least 25 percent of total
Federal awards expended. .

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

{h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditor’'s judgment
in applying the risk-based approach to determine major programs shall be
Challenges by Federal agencies and pass-through entities

presumed correct. _
shall only be for clearly improper use of the guidance in this part. However,
gh entities may provide auditors guidance about

_Federal agencies and pass-throu
the risk of a particular Federal program and the auditor shall consider this

guidance in determining major programs in audits not yet campleted.

{i) viation from use rigk criteria. For first-year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section. Under this option, the auditor would mnot be
required to perform the procedures discussed in paragraphs (o), (d), and (e)

of this section.

. (1) A first-year audit is the first year the entity is audited
under this part or the first year of a change of auditors. .

(2) To ensure that a Frequent change of auditors would not -
preclude audit of high-risk Type B programs, this election for first-yearxr
avdits may not be used by an auditee more than once in every three yeaxrs.

B .525 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
‘consider criteria, such as described in paragraphs (b), (c¢), and (d) of this
section, to identify risk in Federal programs. Also, as part of the risk
analysis, the asuditor may wish to discuss a particular Federal program with

auditee management and the Federal agency or pass~-through entity. -

{b) Cu n or exri . (1) wWeaknesses in intermal

control over Federal programs would indicate higher risk. Consideration
should be given to the control enviromment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .
competence and experience of personnel who administer the Federal programs.

(i) 2 Federal program administered under miltiple

internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout

the entity.

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(1ii) The extent to which conputex processing is used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

{(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings. ’

(e) versight exe ed e 1 agencies ~through ent
(1) oOversight exercised by Federal agencies or pass-through entities could
indicate risk, For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which disclosed significant problems. would
indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may
identify PFederal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement.

{d) : ., (1) The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goods and services. For example, Federal programs that disbuxse
funds through third party contracts or have eligibility criteria may be of
higher rigk., Federal programs primarily involving staff payroll costs may
have a high-r¥isk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
r?g;lations, or the provisions of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
gtart-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
be of higher risgk than programs with substantially smaller Federal awards
expended. -

§___ .530 Criteria for a low-risk auditee.

An auditee which meets all of the following conditions for each of the
preceding two years (or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §___.520:

(a). BSingle audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the

cognizant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
quglification does not affect the management of Federal awards and provide a
waiver.

(c) There were no Geficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide

a wailver.
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(a) None of the Federal programs had audit findings from any of the

following in either of the preceding two years (or,

in the case of biennial

audits, preceding two audit periods) in which they were classified as Type A

programs:

(1) = Internal control deficiencies which were identified as

material weaknesses;

, {2) Noncompliance with the brov:i_.sions of laWs, regulations,
contracts, or grant ggreements which have a material effect on the Type A

program; or

) (3) Known or likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Appendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

Appendix B to Part __ -~ Circular A-133 Compliance Supplement

Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New

Executive Office Building, Washington, DC 20503.
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 e FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and

entered as of July 17 , 2014 by and betwgen
Men'tt’ HeaHJﬂ Amerxica ot Lhs Pnaeles , a &Ilﬁrn'n nonp\'ﬁ
[corporation, i

paaneu;hsrp, disal, whose business addresd is
100 W, Byoadway , Suile 5010 | ong Beach, ca 30802
(hereinafter referred t6 as “Business Assetiate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any . security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in
such notice to Covered Entity:

(@) The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

f Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. A

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’'s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health |nformat|on
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATTACHMENT ... G
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

ATTACHMENT ... &G
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

,7//2// ,20/4/

, 20

&/1!4- /G ,20‘%

The foregoing Agreement

Qtder

(eitod Health Amesica 51 LosAhqo/es‘

(Name of Business Associate)

a _Qalhcmm nonpfcﬂ&/

(corporation, padw?@a&)—
By / h// /D
Title: Pfrf///fq]lf- CEE

By

Title:

CITY OF LONG BEACH, a municipal

corporation
Assisrom ‘City Manager
%1 EXECUTED PURSUANT |
‘City Manager or designee To SECTION 301 'SI
THE CITY CHARTER,
“City"

is hereby approved as to form thisZ day of

CHARLES PARKIN, City Attorney

By
( Deputy
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~ CITY OF LONG BEACH

\DEPARATMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 80816 o (662)670-4000 o FAX: (662) 5704049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below: '

1

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available -
remedies, including suspension and/or debarment. .

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed circumstance.

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier
covered fransaction,” “participant,’ ‘“person,” ‘“primary covered - transaction,’
“principal,” “proposal,” and "voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549, :

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction originated. -

The recipient of Federal assistance funds further agrees by submitting this document -
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions. .

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

ATTACHMENT ol
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Numbera1259 4006390 Contract Agency: Men‘B/ Hem% Ahncn'aﬂ 070 éxﬂrﬁde

e and Title of Authorized R ‘esentative: / / 7, 8, C/Jcn7/¢ CLO
D dPL oLy

Signature Date

sk
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 CITY OF LONG BEACH -

DEPARTMENT OF HEALTH AND HUMAN SERVICES

& 25256RAN6AVENUE o LONG BEACH, CALIFORNIA 80815 o (582) 570-4000 o FAX: (662) 570-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained. by the Contractor, shall fully comply with the
requirements as set forth in said. County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons

acting on behalf of the Contractor will comply with the County Code. , .

Fallure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
. funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents. :

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her l_mowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form—
LLL "Disclosure Form to Report Lobbying” in accordance with its instructions.

Sy

,ATrACHMENT'..;...‘.-:{-.-....... ‘;

PAGE -....\.... OF ... PAGES

i




CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for

each such failure.

Agreement NurnberCAI254U9D061300 Contract Agency: _mmﬂj:kaﬂﬁm_lw Aryder

and Title ofA%Repr sentative: Dg ;A A BZ; ﬂﬂ;/{-ﬂ{c CED
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