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CONTRACT FOR WEED AND SEED SERVICES
IN POLICE BEATS 4 AND 5

31110

THIS CONTRACT FOR WEED AND SEED SERVICES IN POLICE BEATS

4 AND 5 (this “Contract”) is made and entered, in duplicate, as of February 10, 2009 for
reference purposes only, pursuant to a minute order adopted by the City Council of the
City of Long Beach at its meeting on September 23, 2008, by and between
PEACEPARTNERS, INC., a California corporation (“Organization”), with offices located
at 741 Atlantic Avenue, Long Beach, California 90813, and the CITY OF LONG BEACH,
a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Justice (“DOJ") for a program that aims to prevent, control and reduce violent crime, drug
abuse and gang activity to residents of the City in Police Beats 4 and 5 (the “Weed and
Seed Program”); and

WHEREAS, the Weed and Seed Program is designed for neighborhoods
with persistent high levels of serious violent crime and corresponding social problems
and is a community-based, comprehensive, multi-agency approach to law enforcement,
crime prevention and neighborhood restoration (the “Weed and Seed Services”); and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”) the City is
required to enter into subcontracts with organizations that provide Weed and Seed
Services to residents of the City in Police Beats 4 and 5 and the City has selected
Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides Weed and Seed Services to residents of
the City in Police Beats 4 and 5; and

WHEREAS, the City wishes to support these services by providing Weed
and Seed Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into

a contract with Organization that provides the grant funding within a maximum amount
1
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11:59 p.m. September 30, 2009.
Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and in-kind cash match at a
dollar for dollar rate of funds received from the City under this Contract. Further,
Organization shall maintain cash reserves equivalent to three (3) months of
funding necessary to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Two Thousand Dollars ($2,000.00) over the term of
this Contract. These funds shall be used to provide services within the City of
Long Beach. Upon execution of this Contract, the City shall disburse the funds
payable hereunder in due course of payments following receipt from Organization
of biling statements in a form approved by the City showing expenditures and
costs identified in Attachment “B”.

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment “B”
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) in expenditures shall not cause the
amount of the total budget stated in Attachment “B” to be exceeded.

D. Organization shall prepare quarterly invoices and submit them
to the City within fifteen (15) days after the end of the quarter in which
Organization provided services. Organization shall attach cancelled checks and
other documentation supporting the charges and documentation of any matching
funds to each invoice. Failure to submit an invoice and its accompanying

documentatibn within the 15-day period may result in late payment or no payment
3
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will not be obligated to pay Organization for costs incurred unless DOJ releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization's cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

I All reimbursement by the City is contingent upon the City's
receipt of funds from DOJ. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from DOJ sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization’s records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization’s records shall be current
and complete. The City and DOJ, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or DOJ reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.
5
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assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million

Dollars ($2,000,000) general aggregate. Such coverage shall include but
8
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not be limited to broad form contractual liability, cross liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commissions and their officials, employees and agents.

(2) Workers’ Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4)  Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
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Manager will consider waiving the requirement if Organization can demonstrate to the
satisfaction of the City's Risk Manager that Organization has no exposure, that the
coverage is unavailable or that the coverage is unaffordable. If a request for a waiver is
desired, Organization must submit a signed document on Organization’s letterhead to the
Director of the City’s Department of Health and Human Services, who will forward it to the
City’'s Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commissions, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services hereunder
maintain insurance in compliance with this Section unless otherwise agreed in
writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,

Organization shall, within thirty (30) days prior to expiration of the insurance
10
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required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City’s Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required

herein.

designee.

E. Any modification or waiver of the insurance requirements

herein shall only be made with the approval of the City's Risk Manager or his/her
Not more frequently than once a year, the City’'s Risk Manager or

his/her designee may require that Organization, Organization’s contractors and

_-—t

Sections 70.41 through 70.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards will be imposed by the
Department upon recipients, unless
specifically required by Federal statute
or executive order or approved by OMB.

§70.41 Recipient responsibilities.

The standards contained in this sec-~
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Department, regarding
the settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered
into in support of an award or other
agreemen This . in des disputes

cipients may set standards sfor sifwa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct must provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§70.43 Competition.

All procurement transactions must
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
must be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals must
be excluded from competing for such
procurements. Awards must be made to
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engage in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion or limit
such services or give preference to persons on the basis of religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3) The portion of the facility used for supportive services
only assisted in whole or in part under this Contract or in which services are
provided that are assisted under this Contract shall contain no sectarian
religious symbols or decorations.

C. Organization shall provide Weed and Seed Services to
residents of the City in Police Beats 4 and 5 with assistance in obtaining:

(1) Law Enforcement Services, Community Policing
Services, Prevention/Intervention/Treatment Services and Neighborhood
Restoration Services that will contribute to the prevention, control and
reduction of violent crime, drug abuse and gang activity.

D. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by DOJ.

E. Organization shall execute the Certifications Regarding
Lobbying; Debarment, Suspension and Other Responsibility Matters; and Drug-
Free Workplace Requirements in the form shown on Attachment “G”.

Section 12. Organization certifies that it has established a Drug-Free
12
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Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by DOJ based on information submitted by Organization to the City. The City shall act as
the primary contact for Organization to DOJ for services provided under this Contract.
The City shall facilitate directly to DOJ the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization's application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Manager, Bureau of Human and Social Services, and to Organization at the address first
stated herein. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address shall
be given in the same manner as stated herein for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
designee in connection herewith shall be final.

Section 16. Organization shall have the right to terminate this Contract at
any time for any reason by giving thirty (30) days’ prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days’ prior notice to Organization. If either
13
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party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein. This Contract shall not be
amended, nor any provision or breach hereof waived, except in writing by the parties that
expressly refers to this Contract.

Section 18. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 19. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 20. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINI|STRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)

Sec.
215.0 Abount this part.

Subpart A—General

FPurpose.
Definitions.
Effsct on obther issuances.
Deviations.
Bubawards.

215.1
215.2
215.2
215.4
216.5

Subpari B—pPre~Award Requirements

21510 Purpose,

215.11 Pre-award policies.

216.12 Forms for applying {or Federa) assist-
ance.

215,12 Debarment and suspension.

216.14 Special award.conditions.

215,26 Metric system of measurement.

21516 Resource Conservation and Recovery

Act.
216.17 Certiications and representatbions.

Subpart C—Posi-Award Requirements

PINANCIAL AND PRLOGRAM MANAGEMENT

215.20 Purpose of financial and program

management.
215.2) Standards for financial management
systems.
210,22 Payment.
215.23 Cosl sharing or maiching.
216.24 Program income.

215,95 Tevision of budgel and program
plans.

215.26 Non-Tederal andjus,

210.27  Allowable costs.

215.28  Period of avallabillby of fnnds,

215,29 Conditiona) exemplions,

PROPERTY STANDARDS

215.30  Purpose of property standaras.

210,31 lnsurance coverage.

210.32 Teal property.

915,35 Federally-owned and exempl prop-
erby.

-210:484- Bgwipmend.. -

215,36 Supplies and m;hm"me’)‘:‘];én(iz'bv)‘)rlrn"'Jrli;op:
erty.

Intangible property.

2156.30
Proporty trust relatlonship.

215.37
PROCURLEMBNT STANDARDS

Purpose of procurement standards.
Reciplent responsibilities.

-Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis,
Procursment records,

Contracl administration.

Contract provistans.

215.40
216.41
210.42
216,43
216.44
215.45
215.46
216.47
216.48

REPORTS AND RECORDS
215.60 Purpose of reports and records.
215.61 Monitoring and reporting Dprogram

per{ormance.
216.52 Financia) reporting.
915,63 Retention and access reguirements

for records.
TERMMATION AND EBNFORCEMENT

216,60 Purpose of sermination and enforce-

ment.
215.61 Termination.
215,62 Bniorcement.

Subpart D—Afler-the-Award Reqguirements

215.70. Purpose.
215.71 Closeoput procedures.
216,72 Bubseguent adjustments and con-

tinuing responsibilities.
215.73 Collection of amounts due.
APPENDDY A TO PART 216—CONTRACT PROVI-
SIONS
AUTHORITY: 31 U.5.C. 603; 3 U.5.C. 1111, 41
1.8.C. 405; Reorganization Plan No. 2 of 1970;
£.0. 11641, 35 PR 10737, 3 CFR, 1966-1970, p.
039,
SOURCE: 69 'R 26201, May 11, 2004, unless
obherwise noted.

§215.0 About this part.

(a) Purposc. This part contains OMB
guidance to Federal agencies on bhe agd-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hiospitals, and other non-profit
organizations. The guidance sets forth
sbandards for obtaining consistency
and uniformiby in the agencies' admin-
istration of those prants and agree-
ments.

(h) Applicability. (1) Excepl as pro-
vided herein, the standards sel forth in

CURHIE Part are wpplicahle to-al Federal -

agencies. 1 any stabube specifically

{\A?:;CHMENT
i

C




§215.1

proeseribes policies or specific requtre-
ments thal differ from the standards
provided in this vart, the provisions of
the ntatuie shall govern.

(%) The provisions of suhparts A
through D of this part shall he applied
hy Pederal agencies Lo recipients. Re-
cipients shall apply the provisions of
thone subparts Lo subreciplents per-
forming substantive work ander granta
and agrecments  Lhat  are  passad
through or awarded by the primary re-
cipient,, {f such subrecipients are orga-
nizatlons deserlbed in paragraph (a) of
Lhis asction.

(3 This part doss.not, apply to grants,
conbracts, or ofther agreementa be-
tween the Federal Government and
units of State or local governments
sovered by OMB Circular A-102,
“Grants and Cooperative Agreements
with State and Local Governments'!
and the Federal agencies’ grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements T'sderal agencies impose
on State and local grantees. In addl-
tion, subawards and contracts to State
or local governments are not coversd
hy this part. Howaver, bhis part applies
Lo subawards made by State and local
governments Lo organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
thie part to commercial organizations,
foreign  governments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions.

(¢) OMB responsibilities. OMB is re-
sponsible for:

(1) Issuing and maintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

(3) Reviewing Federal agency regula-
tions implementing the guidance In
this part, as required by HExecutive
Order 12B66.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4, Exceptions
will only be made in particular cases

i3ee 5 CFR 1310.9 for availability of OMB
cireulars,

40

2 CFR Ch. [ (1-1-06 Ediiion)

where adeguate justlfication ls pre-
sented.
(5) Conducting hroad oversight of

governmeni-wide compliance with the
guldance in this parl.
() Federal agency responsibilities. The

heand of each TFedoral agency Ghaf
awards and  administers grants and

agreemonta subject to bhe gutdance In
this part le reaponsibls for:

(1) Impleamaenting bthe guidance in
gpubparts A through D of this part by
adopting Ghe language In those sub-
parts unless different provisions are re-
quired by Tederal statute or arce ap-
provad by OMB.

(2) Ensuring that the agency's com-
ponents and subcomponents comply
with the agency's implementation of
the guidance in subparts A through D
of this part.

(3) Reguesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
gituations where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was Issued as OMB Circular A-110. Sub-
parts A through D of bhis part contain
the guidance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(f) Information Contuct. FPurther infor-
mation concerning this part may be ob-
tained by contacting the Office of IFed-
eral IMnancial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 3956-3993.

(g) Termination Review Dute. This part
will have a policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
istrative requirements for Iederal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and ofher non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

.
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§215.2

without, further ohligation to the Fed-
eral Government. An example of ex-
empl praperty authority is contained
it the Federal Grant and Cooperative
Aproement. Act (31 U.S.C. G6306), for
proparty acquired under an award 6o
conducet basic or applisd research by a
now-profih institutlon of higher edu-
catlon or npan-profit  organizatlon
whose principal purpose (s conducting
sclentific research,

(0} Federal wwarding agency means
the Federal apency bthat provides an
award Lo the reciptent.

() Federal funds authorized means the
total amount of ederal funds obll-
gabed by the Federal Government for
use by the recipient. This amount may
include any aubhorized carryover of un-
obllgated funds from prior funding pe-

2 CFR Ch. 1l (1-1-06 Edition)

bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of In-kind
contributions applied, and the net In-
crease (or decrease) in the amounts
owsd by the recipient for goods and
other property recelved, for services
performed hy employess, contracbors,
subrecipients and other paysos and
other amounts becoming owed under
programs for which no current services
ar performance are required.

(v) Personal property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such ag copyrights, patents,
or securlties.

(w) Prior approval means written ap-
proval by an authorized official evi-

(=) (’Au'ggg;é- ggnc}ng gz%gg genﬁgny.‘
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(bh) Real properiy means land, includ-
ing lana improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

(ce) Recipient means an organization
receiving financial assistance directly
from Tederal awarding agencies bo
carry onl a project or program. The
term inclades public and private insti-
tutions of higher education, public and
private hospitals, and other quasi-pub-
lic and private non-profit organizations
such as, but not limited bo, community
action agencies, research Iinstitntes,
educational associafions, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(dd) Research and development means
all research activities, both basic and
applied, and all development activities
that are sapported at universities, col-
leges, and obther non-profit institu-
tions. ‘‘Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject sbudied. ‘‘Development”’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
matberials, devices, systems, or meth-
ods, including design and development
of probotypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technignes where such activi-
ties utilize the same facilities as obther
research and development acbivities
and where such activities are not in-
cluded in the instruction Tunction.

(ee) Small cwaerds means & grant or
cooperabive agreement notl exceeding
the small purchase threshold fixed at

() Subtwerd means an award of Li-
nancial assistance in the form of

§215.2

money, or properby in lien of money,
made under an awargd by a recipient to
an eligible subrecipient or by a sub-
recipient to a lower Gier subrecipient.
The term inclndes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor doeg 1t
include any form of assistance which is
excluded from the definition of
“award® in §215.2(e).

(gg) Subrecipient means the legal enti-

ty to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy.
(hh) Supplies means all personal prop-
erty excluding eguipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under & funding agreement
(*'subject inventions"), as defined in 37
CFR part 401, “'Rights to Inventions
Made by Nonprofit Organizations ant
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(ii) Suspension means an action by a
FFederal awarding agency that tempo-
rarily withdraws Iederal sponsorship
nnder an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to terminate the award by the
Tederal awarding agency. Suspension
of an award is a separate action from
suspension under IPederal agency regun-
lations implementing B.0. 12549 (51 T'R
6370, 3 CI'R, 1986 Comp., p. 189) and I&.0.
12669 (54 FR 34131, 3 CI'R, 1989 Comp., p.
235), "*Debarment and Suspension."’

(33) Termination means {he cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement al any
time prior to the date of completion.

(kk) Third porly in-kind contributions
means the value of non-cash contribu-
tions provided by non-FPederal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, eguipment, supplies and obher ex-

TTpendablé property;and - -the--value --0f- . .

poods and services directly benefiting
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and  specifically identifiable to the
project or program.

(1) Unliquidated obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligafions in-
curred by the recipient that have not
been pald. Por reports prepared on an
aceruod oxpenditure basis, they rep-
redenl. Ghe amount of obligations In-
curred by the recipient for which an
outlay has not bean recorded.

(mm) Unobligated bulance means the
portion of the funds authorized by the
Tederal awarding agency that has nof
been oblirated by the reciplent and is
determined by deducting the cumu-
lative obllgations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rabe.

(00) Working capital advance means a
procedure whersby funds are advanced
to the recipient to cover lts estimated
dishursement needs for a given initial
neriod.

§$215.3 Effect on other igsuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
rnanunals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§ 2154 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awsarding small awards, except
for those reguirements which are stat-

2 CFR Ch. I (i-1-06 Edition)

case-Dy-case

utory. Ixceptions on a
by Federal

basis may also be made
awarding agencies.

§216.6 Subawards.

Unless sectlions af this part specifi-
cally exclude subreciptents from cov-
erage, the provisions of this part, shall
he applied to subredpients performing
work under awards if such subrecipt-
ents aro Institutions of higher odu-
cation, hospitals or ebher non-profit or-
ganizations. State and local govern-
ment, subrecipients are subject to the
provisions of regulalions implementing
the grants management common rite,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,'’ published at 7 CTR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 16 CTFR part 24, 20 CTR part
431, 29 CT'R part 135,24 CFR parts 44, 85,
111, 511, 570, 571, 57, 590, 850, 882, 905,
941, 968, 970, and 990, 28 CFR part 66, 29
CTR parts 97 and 1410, 32 CFR part 278,
34 CTR. parts 74 and 80, 36 CFR part
1207, 38 CFR part 43,40 CFR parts 30, 31,
and 33, 43 CP'R part 12, 44 CIFR part 13,
45 CFR parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 48CPR part 18.

[6¢ TR 26281, May 11, 204, as amended at 70
'R 51880, Aug. 31, 2005]

Subpatt B—Pre-Award
Requirements

§215.10 Purpose.

Sections 215.11 through 215.17 pre-
gcribe forms and instructions and other
pre-award matters to be nsed in apply-
ing for Federal awards.

§215.11 Pre-award policies,

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the TFederal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or confract). The Federal
Grant and Cooperative Agreement Act
(31 U.8.C. 6301-08) governs the use of
grants, cooperative agresments and
contracts. A gramt or cooperative
agreement shall be wsed only when the
principal purpose ofa transaction is to
accomplish a public purpose of support
or stimulation authorized by Iederal
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statute. The statulory criterion for
choosing between grants and coopera-
Live apreements is that for the latber,
“gubstantial involvement is expected
between the executive agency and the
State, local government, or olher re-
cipient when carrying out bthe activity
contemplated in the agreement.” Con-
tracts shal) be nused when the principal
purpose is acguisition "of “property or
services for the direct benefit or use of

the Federal Government.
(1) Public Notice and Priority Set-

ting. FPederal awarding agencies shall
notify the public of {ts intended fund-
ing priorities for discretionary grant
programs, unless funding priorities are
esbablished by Federal statute.

§215.12 Torms for applying for Fed-

eral assistance.

(a) Fedsral awarding agencies shall

gomply with the applicable report
clearance requirements of 5 CFR part
1220, “Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
agency in place of or as a supplement
to the Standard TForm 424 (S¥F-424) se-
ries.
(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Tederal awarding
agency.

(c) FPor Tederal programs covered by
E.O. 12872, “Intergovernmental Review
of Tederal Programs,”’ (47 FR 30959, 3
CFR, 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOO).
The name and address of the SPOC for
a particular State can he obtained from
the Tederal awarding agency or the
Catalog of Federal Domestic Assisiance.
The SPOC shall advise the applicant
whether the program for which applica-
tion is made has been selected by that
State for review.

(d) Federal awarding agencies that do
not use the S8I—424 form should indi-
cate whether the application is subject
to review by the State under E.0. 12372,

§215.13  Debarment and suspension.
Pederal awarding agencies and Te-
cipients shall comply with TFederal

. Usage in
grams’ (56 FR35801;3 CI'R, 1991 Comp:-

§215.15

agency regulations implementing B.O.g
12549 and 12684, “‘Debarmeni and Sus-
pension.” Under those regulations, cer-
tain parties who are debarred, sus-
pended or otherwise excluded may ot
be participants or principals in Federal
assisbance awards and subawards, and
in certain contracts under those

awards and subawards.
[70 TR 51879, Aug. 31, 2005)

§215.14 Special award conditions,

If an applicant or recipient: has & his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method ior
reqguesting reconsideration of the addi-
tional requirements imposed. Any spe-

‘cial conditions shall be promptly re-

moved once the conditions that

prompted them have been corrected.

§216.15 Metric system of measure-
ment,

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (156 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U..3,
trade and commerce. The Act requires
each FPederal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the melric
system of measurement will be used in
the agency’s procurements, grants, and
other bhusiness-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
Federal awarding agencies shall {ollow
the provisions of E.0. 12770, “'Metric
Jrederal Government Fro-

p. 343).
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210,16 Resource Conservation and

Recovery Act. .

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
oral funds must comply with section
6002, Section 6002 reguires that pref-
erence be given in procurement pro-
prams to the purchade of specific prod-
uelts  containing  recycled materials
ldentifiad in puidelines developed by
the Environmental Protection Agency
(BEPA) (40 CTR parts 247-261). Accord-
Ingly, State and local institutions of
higher sducation, hospitals, and non-
profit orgahizations that receive direct
Ifaderal awards or other FFederal funds
shall give preference in their procure-
ment, programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the KPA guidelines.

§216.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Pederal awarding
agency is authorized and encouraged to
allow recipients to submit certifi-
cations and repressntations reguired
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Past Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and pro-
gram managemerit.

Sections 215.21 through 215.28 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§216.21 Standards for financial man-
agement systems.

(a) Federal awarding agencies shall

require recipients to relate financial
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data to performance data and develop
unit cost informatien whenever prac-
tical.

(b) Recipientss’ financial management,
systems shall provide for the following.

(1) Accurate, current and complste
digclosure of the financial results of
pach federally-spomored project or
program in accordance with the report-
{ng requiremonts set forth In §215.52. If
a Pederal awarding igency requires re-
porting on an accrual basis from a re-
ciptent bthat malintalns 1ts records on
oGher than an accrual basts, the rectpl-
ent shall not be required to eatabligh
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the busis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Iederal awards, authoriza-
tions, oblipations, unobligated bal-
ances, assets, outlays, income and in-
terest,

(3) Effactive control over and ac-
countability for all lands, property and
other assets. Reciplents shall ade-
guately safeguard all such assets and
agsure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(6) Written procedures to minimize
the time elapsing between the transfer
of funds to the reciplent from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. T'o the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMILA
Treasury-State Agreements or the
CMI4 default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Tederal cosl principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records thal are supporied
by source documentation.

(c) Where the JFederal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adeguate to protect the in-
terest of the Pederal Government.

(d) The Federal awarding agency may
require adeguate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

() Where ponds are required in the
sitnations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

$215.22 Payment,

(a) Payment methods shall minimize
the time elapsing between the transier
of funds jrom the United States Treas-
ury and the issnance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205,

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and dishursement by the re-
cipient, and

(2) Pinancial management systems
thal meel the standards for fund con-
trol and accountability as established
in §215.21. Cash advances to a recipient
organization shall be limited fo the
minimum  amounts needed and he
timed to be in accordance with the ac-
tnal, immediate cash requirements of
the recipient organization in carrying
ont the purpose of the approved pro-

gram- -or--preject. -The. timing __and

amount of cash advances shall be as
close as i administratively feasible to
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the actusl disbursements by the recipi-
ent organization for direcl program or
project costs and {(he proportionate
share of any allowable indirect costs.

(¢) Whenever possible, advances shall
be consolidated Lo cover anticipated
cash needs for all awards made by the
Tederal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 206.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(1) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “Reguest for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the reguirements in
§215.12(b) cannot be met. Federal
awarding agencies may also use this
method on any construction agree-
ment, or if the major portion of the
construction project is accomplished
through private market financing or
Tederal loans, and the Federal assisi-
ance constitutes a minor portion of the
project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
hilling is improper.

(2) Recipients shall be anthorized to
submit reqguest for reimbursement at
least monthly when electronic funds
iransiers are not ased.

() If a4 recipient cannot meet the cri-
teria for advance payments and the
Federa) awarding agency has deter-
mined that reimbursement is not {fea-
sible because Lhe recipient lacks suffi-
cient working capital, the ITederal
awarding agency may provide cash on a
working capital advance basis.Under
this procedure, the Federal awarding
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agency shall advance cash fo the re-
ciplent to cover {ts estimated disburse-
ment needs for an initial period gen-
arally geared to the awardee's dis-
bursing cycle. Thereafter, the Federal
awarding agency shall reimburse the
recipient for {ts actual cash dishurse-
ments. The working capital advance
method of payment shall not be used
for reciplents onwilling or unable bto
provide Gimely advances (o their sub-
recipiont to meet the subreciplent's ac-
tual cash disbursements.

() To the extent avallable, recipi-
ants shall disburse funds available from
repaymonts to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
uie, Federal awarding agencies shall
not withhold payments for proper
charges made by reciplents at any time
during the project period unless para-
praphs (h)(1) or (2) of this section
apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States ag defined in OMB Circular A-
129, “Managing TIFederal Oredit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reagonable notice, inform the reciplent

that payments shall not be made for

obligations incurred after a specified
date until the conditions are corrected
or the indebbedness to the Federal Gov-
ernment Is liguida.ted.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows,

(1) Except for situations described in
paragraph (1)(2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided fo a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to & recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.
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(2) Advances of Feteral funds shall be
depostted and maintained in insured
accounts whenever possible.

(j) Consigtent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, reciptonts shall be
encouraged to uge women-owned and
minority-owned banks (a bani which Is
owned at least 50 percent, by women or
minority group menbers).

(l) Recipients shall malntaln ad-
vances of J'ederdal funds In inberest
bearing accounts, unless paragraphs
(X)(1), (2) or (3) of this section apply.

(1) The recipient receives iess than
$120,000 in IPederal awards per year.

{2) The best reasonably availlable in-
terest hearing account would not be ex-
pected to earn interest in excess of §250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not befeasible within the
sxpected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CIFR part 205 do not apply, interest
earned on Iederal advances deposited
in interest bearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockville, MD
20852, Interest amounts up o 3250 per
yvear may be retained by the reciplent
for administrative expense. State wri-
versities and hospitals shall comply
with CMIA, as 1t pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives 1iis right to recover
the interest under CMIA,

(m) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the reciplents in re-
questing advances -and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Reguest for Advance or
Relmbursement. Each Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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are 1ol used. Federal awarding agen-
cies, however, have the option of using
this form for constrnction programs in
lien of the 8F-271, "“Outlay Report and
Reguest for Reimbursement for Con-
struction Programs.”

(2) SI-271, Outlay Report and Re-
grest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SIP-271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

$215.28 Cost sharing or matching.

() All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
gharing or matching when such con-
tributions mest all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or progranm.

(3) Are necessary and reasonable lor
proper and efficient accomplishment of
project or program objectives.

(4) Are aliowable under the applica-
ble cost principles. .

(b) Are not paid by the Iederal Gov-
ernment under another award, except
where authorized by Pederal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budgel when reguired by the Tederal
awarding agency.

(7) Conform to other provisions of
this part, as applicable.

(b)) Unrecovered indirect costs may be
inclnded as part of cost sharing or
matching only with the prior approval
of the FPederal awarding agency.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. 1If a TFederal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
{acilities acguisition projects or long-
term use, the valte of the donated

. property for_cost sharing or matching
shal]l be the lesser of paragraphs (€)(1)
or {2) of this section.

§2156.23

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The currenl fair market value.
However, when there is sufficient jus-
tification, the IPederal awarding agen-
cy may approve the use of the current
{air market value of the donabted prop-
erty, even if it exceeds the certified
value at the time of donation to the
project. .

(d) Volunteer services furnished by
professional and technical personnel,
consulfants, and other skilled and un-
sicilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required slkills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
jocable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may inclnde
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donaled supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(&) The method used for determining
cosb sharing or mabching for domabed
equipment, buildings and land for
which titie passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)1) or (2) of this
section apply.

)y I the purpose of -fhe award 4s o

assist the recipient in the acyuisition
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of equipment, buildings or land, the
total value of the donalted propercy
may be clalmed as cost sharing or
maftching.

(2) If the purpose of the award is to
supnport actlvities that require the use
of equipment, bulldings or land, nor-
mally only depreciatlon or use charges
for equipment and bhuildings may bhe
made. However, the full value of equip-
mant or other capltal assats and fair
rantal charges for land may be allowad,
provided that bthe PFederal awarding
apgency has approved the charges.

(h) The value of donated property
shall be determined In accordance with
the usual accounting policies of the re-
cipient, with the following gualifica-
Llons.

(1) The value of donated land and
buildings shall not exceed its fair mar-
icet, value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
propersy appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donabed equipment
shall not exceed the fair market value
of equipment. of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not execeed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(1) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’'s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(i1) The basis for determining the
valuation for personal service, mate-
rial, equipment, bulldings and land
shall be documented.

§215.24 Program income.

(a) TFederal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. Il (1-1-06 Edition)

related to projects financed in whole or
in part. with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program [ncome
earned during the project period shall
be retained by the recipient and, tn ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tlons of the award, shall be used in one
or more of the ways listed In the fol-
lowing.

(1) Added to fands commitbed to the
project by the Federal awarding agency
and recipient and used Lo further elipgi-
hle project aor program objectives.

(2) Used to finance the non-Tederal
share of the project or program,

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Tederal share of costs is based.

(¢) When an agency authorizes the
disposition of program income as de-
scribed in paragraphs (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (h) 3} of
this section.

(d) In the event that the Jrederal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (h)@) of fhis
section shall apply automatically to
all projects or programs except re-
gearch. For awards that support re-
gearch, paragraph (b)(1) of this section
shall apply automatically uniess the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in §215.14,

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Tederal Government regarding pro-
gram income earned after the end of
the project period.

(f) I authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.
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() Proceeds {rom the sale of property
shall be handled in accordance with the
reguirements of the Property Stand-
ards (see §2156.30 through §215.37).

() Unless Federal awarding agency
regulations or the terms and condition
of the award provide otherwise, recipi-
ents shall have no obligation to bhe
Federal Government with respect to
prograim income earned from license
fees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (36 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research

award.

§215.26 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
unatbion purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section,

(¢} For nonconstruction awards, re-
cipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
bhudget related reasons.

(1) Change in the scope or the ohjec-
tive of the project or program (even if
there is no associated budget revision
reguiring prior written approval).

(2) Change in a key person specified
in the application or award decument.

(3) The absence for more bhan three
months, or a 2h percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigalor,

(1) The need for additional Tederal
funding.

() The transfer of amounts hudgeted
for indirect costs to absorb increases in

- _Mdirect cosbs, or vice versa, if approval

is required by the IFederal awarding

agency.

"to 12 months unleds one or wiore of the

§215.25

(6) The inclusion, unless waived by
the Tederal awarding agency, of cosls
that require prior approval in accord-
ance with any of the following, as ap-
plicable:

() 2 CFR part 220, “Cost Principles
jor Bducational Institutions (OME Cir-
gnlar A-21);"

(ii) 2 CIPR part 230, "'Cosl Principles
for Non-Profit Organizations (OMB Cir-
cular A-122);"

(iil) 45 CIFFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;” and

(iv) 48 CIFFR part 31, “Contract Cost
Principles and Procedures.”

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-

pense,
(B) Unless described in the applica-
tion and funded in the approved

awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval regquire-
ments for specific items may be im-
posed unless a deviabion has been ap-
proved by OMB.

(e) Bxcept for reguirements listed in
paragraphs (c)1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by 2 CFR parts
220 and 230 (OME Circulars A-21 and A~
122). Suech waivers may include author-
izing recipients to do any one or more
of the {ollowing.

(1) Incur pre-award costs 20 calendar
days prior to award or more than 80
calendar days with the prior approval
of bhe Tederal awarding agency. All
pre-award costs are incurred al the re-
cipient’s risk (i.e., the Federal award-
ing apency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate (o cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
one-

following conditions apply. Tor

ATTACHMENT

race 15

ofF .20 prces



§215.26

time extengions, the recipient must no-
tfy the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days beforg the expiration date speci-
fisd In the award. This one-time exten-
sion may nob be exercised merely for
the purpatse of asing unoblipated bal-
ANCas.

{1 The terms and conditions of award
prohUhlt the extenslon,

(11} The extenston requires additional
Mederal funds. .

(111) The oextension involves any
change in the approved objectives or
scope of Ghe project.

(3) Carry forward unobligated bal-
ances to subseguent funding periods.

(4) Tor awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency's regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (e)2) ap-
plies.

(f) The TPederal awarding agency
may, al 1ts option, restrict the transfer
of funds among direct cost categories
or programsg, functions and activities
far awards in which the Pederal share
of the project exceeds $100,000 and the
cumulative amount. of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as iast ap-
proved by the Iederal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
ederal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
t.ent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budpget revisions whenever
paragraphs (h)(1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

2 CFR Ch. Il (1-1-06 tdition)

(3) & revision is desired which in-
volves specific costs for which prior
written approval requirements may he
tmposed consistent with applicable
OMB cost principles listed in §215.27

(1) No other prior approval require-
ments (or specific {tems may be hm-
paded unlegas a devigbion has heen ap-
proved by OMEB.

() When a Foderal awarding agency
makes an award that provides suppors
for hoth construction and nonconstruc-
tion worlt, the Federal awarding agen-
cy may require the recipient to request
prior approval from the Federal award-
ing agency before malking any fund or
budget transfers betwean the two types
of work supported.

(k) For both congtruction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever is greater. This notification
shall not be reguired if an application
for additional funding is submitted for
a continuation award.

(1) When reguesting approval for
budpet revisions, recipients shall use
the budget forms that were used in the
application unless the IFederal award-
ing agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the regtuiest for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

{69 TR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005]

§216.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Aundit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
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Circular A-133, ‘'‘Audits of Stales,
Laoca) Governments, and Non-Profit Or-
ganizalions.™

(b) State and local governments shall
be subject Lo the andit requirements
contained in the Single Andit Act
Amendments of 1986 (31 U.S.C. 7601-
7607) and revised OMB Circular 4-133,
“andits of States, Liocal Governments,
and Non-Profil Organizations."”

(¢) For-profit hospitals not covered
by the audit provisions of revised OME
Circular A-133 shall be subject to the
andit requirements of the FPFederal
awarding agencies.

(d) Commercial organizations shall
be subject to the audit requirements of
the Federal awarding agency or the
prime recipient as incorporated into
the award document.

$216.27 Allowable costs.

For each kind of recipient, there is a
set of Pederal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of 2
CIFR part 225, “Cost Principles for
State, Liocal, and Indian Tribal Govern-
ments (OMB Circular A-87."" The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, ‘‘Cost, Principles for Non-Profit Or-
panizations (OMPB Circular 4-122)." The
allowahility of costs incurred by insti-
tutions of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, "Cost Prin-
ciples for Iducational Institutions
(OMBE Cireular 6-21).” The allowahility
of cosls incurred by hospitals is deter-
mined in accordance with the provi-
sions of Appendix B of 456 CFR parl 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-

el i Atbachment € to Circular A-122-is

determined in accordance with the pro-

§215.29

visiong of the Federal Acguisition Heg-
mlation (FAR) at 46 CIPR part 31.

[70 PR 51800, Aug. 31, 2005)
§215.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
jzed by the Federal awarding agency.

§215.29 Conditional exemptions.

() OME authorizes conditional ex-
emption from OMB administrative re-
guirements and cost principles circu-
lars for certain Federal programs with
statutorily-authorized consolidated
planning and consolidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executive department or
establishment. A Federal agency shall
consult with OMB during its consider-
ation of whether to grant such an ex-
emption.

(by To promote efficiency in State
and local program administration,
when TFederal non-entitlement pro-
grams with common purposes have spe-
cific statutorily-authorized consoli-
dated planning and consolidated ad-
ministrative funding and where most of
the State agency’s resources come
from mnon-Federal sources, I'ederal
agencies may exempt these covered
State-administered, non-entitlement
grant programs from certain OMB
grants management reguirements. The
exempbions would be from:

(1) The reguirements in 2 CFR part
225, “'Cost Principles for State, Local,
and Indian Tribal Governments (OMB
Circular A-B7)" other than the
allocability of costs provisions that are
contained in subsection C.3 of Appendix
A Lo thal part;

(2) The requirements in 2 CFR part
220, “'Cost Principles for INducational
Institutions (OMB Circular A-21)"
other than the allocability of costs pro-
visions that are contained in paragraph
.4 in section C of the Appendix to that
part;

(3) The requirements in 2 CFR parl

230,-Cost Principles.for Non-Profit Or- __

panizations (OMB Circular  A-122)"

|
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okhor than the allocabllity of costs pro-
vistons that are in paragraph A4 In
seation A of Appendix A to that part,

(1) The administrative requirements
provisions of part, 2156 (OMEB Circular A-
HO, “Unllorm Adminiatrative Require-
maenbs for Grante and Agreements with
Insttbutions of Higher Bducation, Hos-
pitals, and Other Non-Profit Organlza-
Lions,"'); and

(6) The apgencies’ grants management
common rule (see §215.6).

(¢) When a Tederal agency provides
Ghis Clexibility, as a prerequisite Lo a
Stabe's oxercising Ghis option, a State
must adopt 1ts own written flscal and
administrative requirements for ox-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, "“Cost Prin-
ciples for State, Local, and Indian
Tribal Governments (OMB Circular A-
87" and extend such policies to all sub-
recipients. These fiscal and administra-
tive requirements must he sufficlently
speclfic to ensure that: funds are used
in compliance with all applicable Fed-

ara) statutory and regulatory provi-
gions, costs are reasonable and nec-

essary for operating Chese programs,
and funds are not be used for general
expenses required to carry out other
respongibilities of a State or its sub-
recipients. :

[60 'R 262681, May 11, 2004, as amended at 70
F'R. 51881, Aug. 31, 2005)

PROPERTY STANDARDS

§2156.30 Purpose of property stand-
ards.

Sections 215.31 through 215.37 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Frederal awarding agencies shall re-
guire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§ 215.31 through §215.37.

54
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§215.31 Insurance coverage.
Recipients shall, at a minimumn, pro-
vide the sguivalent insurance coverage
for real property and eguipment ac-
quired with Pederal funds as provided
to property owned by bhe recipient.
Federally-owned property need not be
insured unless required by the terms
and condisions of the award.

§216.82 Renl property.

tach Federal awirding agency shall
prescribe requirements for recipionts
concerning the use and dlsposition of
real property acquired In whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a2 minimum, shall contain
the following.

(a) Title to real property shall vest in
the recipient subject to the condition

that the recipient shall use the real -

property for the authorized purpcse of
the project as long as it is needed and
shall not encurnber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
¢y for the use of real property in other
federally-sponsored projects when Lhe
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Pederal awarding
agency.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
gtructions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall ohserve one or more of the
following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the TFederal Government after 1t
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.
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(2) The recipient may be direclted Lo
sell the properby under guidelines pro-
vided by the FPederal awarding agency
and pay bthe TFederal Governmenl for
that percentage of the current Iair
market value of the property abirib-
utable to the IFederal participation in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or required

to sell the property, proper sales proce-

dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligibie
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market

value of the property.

§215.33 Tederally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vesied in the Federal Government. Re-
cipients shall submit annunally an in-
ventory listing of federally-owned
property in their custody to the Fed-
era) awarding agency. Upon completion
of the award or when the property is 110
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administrabtion,
unless the Federal awarding agency
has statntory authority to dispose of
Che property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (1D
U.8.C. 310 (1)) Lo donale research
equipment to educational and non-prof-
it organizations in accordance with
.G, 12821, “Improving Mathematics
and Science Bduncation in Support of
the Nabtional TBducation Goals” (57 FR
54285, 3 CTFR, 1992 Comp., p. 323)). Ap-
propriate instroctions shall be issued

Lo bhe Tecipienl by thie Fedsral award-

ing agency.

§215.34

(L) Ezempt property. When statubory
authority exists, the Tederal awarding
agency has the option Lo vesl title Lo
property acguired with Federal funds
in the recipient without further obliga-
tion to the TPederal Government and
under conditions the Iederal awarding
agency considers appropriate. Such
property is “‘exempt property."” Should
a Federal awarding agency not estab-
lish conditions, title to exempt prop-
erty upon acguisition shall vest in the
recipient without further obligation to
the FFedera) Government.

§215.34 KEquipment.

(a) Title to equipment acquired by a
‘recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use sguip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for & fee that is less than
private companies charge for eguiva-
lent services, unless specifically an-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the eguipment.

(¢c) The recipient shall use the eguip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encomber the
property without approval of the Ied-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the eguip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Ted-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Ped-
eral awarding agencies.

() During the time that eguipment
is used on the project or program for
which it was acguired, the recipient
shall make it available for use on other
projects or programs if such other use
wil) not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
Lo other projects or programs

given
sponsored - by --the . Federal. awarding
agency Ghat financed the eguipment;

@]
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§215.34

second  preference shall be given 6o
projects or programs sponsored by
other [ederal awarding agencies. If the
aquipment is owned by the Federal
Government, use on other activities
not sponsored by the Federal Govern-
mant, shall be permisgsible if authorized
by the Federal awarding agency. Usder
charges shall be treatied as program In-
come.

(e)  When acquiring replacement
aquipment, the recipient may use the
equipment to be replaced as trade-in or
sell the egulpmen( and use Ghe pro-
ceeds to offset the costs of the replace-
ment, equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient's property manage-
ment standards for equipment acquired
wlth Federal funds and federally-owned
equipment shall include all of the fol-
lowing:

(1) Bguipment records shall be main-
tained accurately and shall include the
following information.

(1) A description of the eguipment.

(i1) Manufacturer's serial number,
rnadel namber, Federal stock number,
national stock number, or other identi-
fication number.

(1i1) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date {(or date re-
ceived, If the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of IFederal
participation in the cost of the equip-
ment, (not applicable to equipment fuar-
nished by the Federal Government).

(vii) Location and condifion of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipl-
ent compensates the Iederal awarding
agency for its share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate ederal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-

56
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{ferences between quantliies deter
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
cauges of the difference. The recipient
shall, In connection with the Inven-
tory, vorify the existence, currenf uti-
lization, and continued need for the
aquipment.

(1) A control system shall be in effact
to insure adequate safeguards to pre-
vent, logss, damage, or Gtheft of the
equipment. Any loss, damage, or bhafl
of equipment shall be nvoeatigated and
fully documentsd; If the squipment was
owned by the Federal Government, the
recipient shall promntly notify the
Federal awarding agency.

(6) Adequate maintenance procedures
shall be implemented to keep the
egquipment in goad condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the

cxtent practicable and result in the
highest possible return.
(z) When Ghe recipient no longer

needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the original Federal award-
ing agency or itg successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the eguipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency's reguirements. If no
requirement, exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Iederal awarding
agency to determine whether a require-
ment for the egquipment exists in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar

AT TACHMENT .\
pace 3. oF 30 paces




OMB Circulars and Guidance

days after the recipient's reguest and
the following procedures shall govern.

(1) If sv instructed or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
guest, the recipient shall sell the
eguipment and reimburse tire Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Pederal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penses.

(2y If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the eguipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the

Federal awarding agency for such costs

incurred in its disposition.

(4) The Federal awarding agency may
reserve the right bto transfer the fitle
to the Federal Government or to a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The eqguipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(ii) The Tederal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final inventory. The final inven-
tory sball list all equipment acquired
with grant funds and federally-owned
cquipment. If the Pederal awarding
apency fails to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of Ghis section, as appro-
priate,

T (i11) “When” the Tederal ~awarding -

agency exercises ils right to take title,
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the equipment shall be subject to the
provisions for lederally-owned eguip-
ment.

§215.85 Supplies and other expend-

able property.
(a) Tikle Lo supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a

residual inventory of unnsed supplies -

exceeding 35000 in total aggregate
value upon termination or completion
of the project or program and the sub-
plies are not needed for any other fed-
grally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponscred ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to0 non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Tederal awarding agency(ies) reserve a
royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(h) Recipients are subject to applica-
ble regpulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce abt 37 CIFR part 401,
YRights Lo Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Governmeni Grants,

Contracts and Cooperative Apgree-
ments.”

(¢) The Federal Government has the
right tu:

(1) Obbtain, reproduce, publish or oth-

erwise ause. the . data first produced

under an award.
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(23 Authorize others Lo receive, repro-
duce, publish, or otherwise use such
data for Pederal purposes.

((1y (1) In addition, In response 0 a
Ifreadom of Information Act, (FOIA) re-
quest for reyearch data relating to pub-
lishod resoarch findings produced under
an award that was used by the Federal
jovernment in developing an agency
action that hag the foroe and offect of
law, the Federal awarding agency shall
requert, and the reciplent shall pro-
vide, within a reasonable fime, the re-
search data so that they can be madse
avalilable to the public through the pro-
codures estiablished under Lhe FPOIA. If
the J'sderal awarding agency ohtains
the research data solely in response to
a "OLA request, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should rs-
lect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ents, This fee is in addition to any fees
the agency may assegs under the FOIA
(5 U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of paragraph (d) of this
sechion:

(1) Research data is defined as the re-
corded lactngal material commonly ac-
ceptod In the scientific communify as
necessary to validate research findings,
but not any of the following: Prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or comrnunications with col-
leagues. This “‘recorded’ material ex-
cludes physical objects (e.g., laborataory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
matbion, materials necessary o be held
confidential by a researcher until they
are published, or similar information
which is protected under law,; and

(B) Personnel and medical informa-
tion and similar information the dis-
closare of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published s defined as elther
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

2 CFR Ch. Il (1-1~-06 Edition)

(B) A Tederal agency publicly and of-
ficially cites the research findings in
support of an agency action thaf has
the force and effect of law.

(111) Used by the Federal Government.
{n developing an agency action thal
has the foree and effect of law iy de-
fined as when an agency nublicly and
offictally cites the research findings tn
support of an agency action fhat has
the force and effect of law.

(8) Title Lo intangible property and
debt Instruments acquired under an
award or subaward vests upon acquisi-
tion In the recipient. The recipient
shall use Ghat property for the origl-
nally-authorized purpose, and the re-
clpient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of §215.34(g).

[6y FR 26281, May 11, 2004, as amended af 70
FR 51881, Aug. 31, 2005]

§216.37 Property trust relationship.

Real property, equipment, intangible
property and deht instrurnents that are
acquired or improved with Tederal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

PROCUREMENT STANDARDS
procurement

§215.40 Purpose  of
standards.

Sections 215.41 through 21548 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions

ATTACHMENT . (\./
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of applicable Federa) statubes and ex-
ecutive orders. No additional procure-
ment standards or regnirements shall
be imposed by CLhe [Federal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMB.

§215.41 IRecipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evalnation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Pederal, State or local anthor-
ity as may have proper jurisdiction.

§215.42 Codes of conduct,
The recipient shall maintain written
standards of conduct governing the

performance of its employees engaged

in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict wonld arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partuner, or an orga-
nization which employs or is about to
employ any of the parbies indicabed
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agenls of the
recipient shall neither solicit nor ac-
cepl gratuities, favors, or anything of
monetary value {rom contractors, or
parties to subagreements. However, re-
cipients may set standards for sibna-
tions in which {he financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for

cipient.

§215.44

§215.43 Competition.

Al)l procnrement transactions shall
be conducted iy a manner Lo provide,
to the maximum extent practical, open
and 1ree compeblition. The recipient
shall be alert to organizabional con-
flicts of interest as well as noncompebi-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, reguirements,
statements of work, invitations Ifor
hids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
pid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient's

interest to do so.

§215.44 Procuremeni procedures.

(2) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to debtermine which would he
the most economical and practical pro-
curement for the Pederal Government,

(3) Solicitations {or goods and sery-
jces provide for all of the {following.

(i) A clear and accurate description
of the btechnical reguirements for the
material, product or service Lo be pro-
cured. In competitive procurerments,
such a description shall not contain
jeatures which unduly restrict com-
petivion.

(i1) Reguirements which the bidder/
offeror must{ fulfill and all other {ac-
tors to be used in evalunating bhids or
proposals.

(iii) A description, whenever prac-
ticable; of -Lechnical requirements in
terms of functions to be performed or

PAGE .2\ oF .20
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performance  required, including the
runpe of acceptable characteristics or
mininium acceptable standards.

(lvy The specific features of ‘‘brand
nama or equal” descriptions that bid-
dars are required Lo meet when such
fhems are included in the solicitation.

(v) The acceptanoce, to the extent
practicahle and sconomically feasibie,
of products and servioss dimensioned in
the metric gystom of measurement.

(vl) Prefersnce, Lo the exteni, prac-
tleable and economically feasible, for
products and gervices that conserve
nabural resources and protect the snvi-
ronment and are energy efficient.

() Posttive sfforts shall be made by
recipients to utilize small businegses,
minority-owned firms, and women's
bhusiness enterprises, whenever pos-
sible. Recipients of TFederal awards
shall take all of the following steps to
furtiter this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

{23 Make information on forthcoming
opportunities available and arrange
sime frames for purchases and con-
tracts to encourage and facilitate par-
sicipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend Lo subcontract with

2 CFR Ch. 1l (1-1~-06 Edition)

propriaie for the parficular procure-
ment and for promofing the best inter-
est of the program or project involved.
The “woab-plus-a-percentage-of-cost”
or “‘percentage of construction cost’
methods of contracting shall not be
used.

() Conbracts shall be made only with
responsible  contractors who possess
the potential ability to perform suc-
geggfully under the terms and condi-
tions of the propogsed procuremaent.
Consideration shall be given o such
matters as contractor integrity, record
of past performance, financial and
technical resources or accesglbility o
other necessary resources. In certain
circumstances, contracts with certailn
parties are restricted by agencies’ im-
plementation of E.Os 125649 and 12689,
“Debarment and Suspension.”

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient’s procursment proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency's implementation
of this part.

(2) The procurement is expected to
exceed the small purchase {hreshold
fixed at 41 U.S.C. 403 (11) (currently
325,000) and is to be awarded without

'F.mal‘l a:l“llsme‘j;e:r;, ]gmrilority—owgled competition or only one bid or offer is
]rrir;: ¢ wo 5 Duslness enwer-  .,.ejyed in response to a solicitation.
prises. (38) The procurement, which is ex-

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handie individ-
nally.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicttation and utilization of
small buginesses, minority-owned firms
and women's business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-

60

pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a confract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with

ATTACHMENT (.
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gvery procursment action. Price anal-
ysis may he accomplished in various
ways, including the comparison of
price guotations submitbed, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost b0 determine reasonableness,
allocability and allowability.

421546 Procurement records.

Procurement records and files far
purchases in excess of the small pur-
chase threshold shall inciude the fol-
lowing at a minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers

are not obtained; and
(¢) Basis for award cost or price.

§215.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§215.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all cantracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a4 conbractor violabtes or bhreaches the
contracl terms, and provide for such
remedial actions as may he appro-
priate.

(h) ANl contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which btermination shall he efiected
and the hasis for settlement. In addi-
tion, such contracts shall describe con-

be GLerminated for defanlt as well as

“-Aitions under-which-the contract.may. -
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conditions where the contracl may bhe
terminated because of circumstances
beyond the control of bhe contractor.

(¢) Excepl as otherwise required by

statute, an awarg thal reguires the
contracting (or subcontracting) {or
construction or facility improvements
shall provide for the recipient to follow
{ts own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
iz adeguately protected. If such a de-
termination has not been made, the
minimum requirements shall be as fol-
lows.
(1) A bid guarantee from each bidder
equivaient to five percent of the hid
price. The “Dbid gunarantee” shall con-
sist of a firm commitment such as &
hid bond, certified check, or other ne-
gotiable instrument accompanving a
bid as assurance that the bidder shall,
upon acceptance of his bid, exeocute
such contractual documents as may be
required within the time specified.

(2) A& performance bond on the part of
the contractor for 100 percemt of the
contract price. A ‘‘performance hond"
is one executed in connsection with a
contract to secure fulfillment of all the
contractor's obligations under snch
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “‘payment bond" is one
executed in connection with a contract
to assure payment as required by stat-
nte of all persons supplying labor and
matberial in the execution of the work
provided for in the contract.

(1) Where bonds are reguired in the
situations described herein, the bonds
ghall be obtained from companies hold-
ing certificates of authority as accept-
able surebies pursuant to 31 CPR part
223, “Surety Companies Doing Business
with the United States.”

(1) All negotiated contracts (except
those for less than ihe small purchase
Lhreshold) awarded Dy recipients shall

inclade a provision bo the effect that =
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t

the recipient, the TFederal awarding
apency, the Comptroller General of the
United States, or any of their duly au-
Lhorized representatives, shall have ac-
cess o any books, documents, papers
and records of the contractor which are
directly perbinent to a specific pro-
aram for the purpose of malking audits,
examinationg, excerpts and  tran-
seriptions.

(e¢) All contracts, Including small
purchases, awarded by reciplents and
thetr contractors shall contain the pro-
curement, provisions of appendlx A to
Lhis part, as applicable.

REPORTS AND RECORDS
$215.560 Purpose of reports and
records,

Sections 215.81 through 215.53 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
c¢ial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§215.61 Monitoring and reporting pro-
gram performance.

(a) Reclpients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
reciplents have met the audit require-
ments ak delineated in §216.26.

(by The TFederal awarding agency
ghall prescribe the frequency with
which the performance reports shall be
submitted. Hxcept as provided 1in
§218.51(f}, performance reports shall
not be required more frequently than
guarterly or, lsss frequently than an-
nually. Annual reports shall be due 90
calendar days after the grant year;
guarterly or semi-annual reports shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of multiple year awards
in lieu of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

2 CFR Ch.l (1-1-06 Edifion)

(d) When required, performance re-
ports shall generally contain, for each
award, brief{ information on cach of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the Investigator, or both.
Whenever appropriate and the oubput
of programs or projects can be readily
quantified., such gquantitabive data
should be related to cost data for com-
putabtion of unif costs.

(2) Roeasons why established goals
were not mel, {f appropriate.

(3 Other pertinent informabion In-
cluding, when appropriate, analysis
and explanabion of cost overruns or
high unit costs.

(e) Reciplents shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be glven in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
malke site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of

5 CI'R part 1320 when requesting per-

formance data from recipients.

§215.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SI-269A, Financial Sta-
tus Report.

(1) Each Federal awarding agency
shall require recipients to use the SF-
269 or SF-269A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
cy may, however, have the option of
not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information

62 o
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to meel ity needs, excepl that a final
ST-269 or SF-269A shall be reguired al
the completion of the project when the
SF-270 is used only for advances.

(ii) The TFederal awarding agency
shall prescribe whether the report shali
be on a cash or accrual basis. If the
Trederal awarding agency requires ac-
crual information and the recipient’s
accounting records are nolt normally
kept on the accrual basis, the recipient
shall not be reguired to convert its ac-
counting sysiem, but shall develop
such accrual information through best
estimatbes based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the freguency of the
TMinancial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not he required more fre-
guently than quarterly or less fre-
quently than annually. A final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall reguire recipients to submit the
SF-269 or SIF-2694 (an original and no
more than tw¢ copies) no later than 30
days after the end of each specified re-
porting period for guarterly and semi-
annual reports, and 90 calendar days
for annual and final reports. Exten-
sions of reporfing due dates may be ap-
proved by the IFederal awarding agency
upon request of the recipient.

(2) SP-272, Report of Tederal Cash
Transactions.

(i) When funds are advanced to re-
cipients the Federal awarding agency
shall reguire each recipient to submit
the SI-272 and, when necessary, its
continuation sheet, SIF-272a. The Ied-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
{formation for each agreement with the
recipients,

(1i) Federal awarding agencies may
reguire forecasts of Pederal cash re-
guirements in the “"Remarks'' section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may

the
“Remarks” section the amount of cashi”
advances received in excess of fhree

§215.52

days. Recipients shall provide shorl
narrative explanations of actions talken
to reduce the excess balances.

(iv) Recipients shall be required Lo
submil not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
The Federal awarding agencies may re-
guire a monthly report from those re-
cipients receiving advances totaling 31
million or more per year.

(v) Tederal awarding agencies may
waive the requirement for submission
of the SF-272 for any one of the fol-
lowing reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section,

(B) I, in the Federal awarding agen-
cy's opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances; or,

(C) When the electronic payment
mechanisms provide adequate data.

(v} When the Federal awarding agen-
cy needs additional information or
more freguent reports, the following
shall be observed.

(1) When additional information is
needed to comply with legislative re-
guirements, Federal awarding agencies
shall issue instructions to reguire re-
cipients to submit such information
under the “Remarks’ section of the re-
ports.

(2) When a TFederal awarding agency
determines that a recipient's account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to furtber monitor awards may
be obtained upon written notice to the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance reguirements of b CI'R part
1320.

(3) TPederal awarding agencies are en-
couraged to shade oul any line item on
any report if not. necessary.

(4) Trederal awarding agencies may
accept the identical informabion {rom

the recipients in machine readable for-
elec-

mat or computer printouts or
T Eronic outputs in lieu of prescribed for- .. ...
mats.
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(H) IFederal awarding agencies may
provide computer or electronic outputs
Lo recipfents when such expedites or
contrihutes to the accuracy of report-
Ing.

216,58 Retention nnd access require-
monts for records.

(a) This ssction sets forth reqguire-
ments for racord rebention and access
ta records for awards to recipients.
Foderal awarding agencies shall nof
impose any obther record retention or
accens raquiraments upon recipients.

(h) Pinancial records, sapporting doe-
uments, statistical records, and all
other records pertinent to an award
shall be retained [or a perlod of three
yoars from the date of submission of
the final expenditure report or, for
awards fhat are renewed quarterly or
annually, from fthe date of the submis-
ston of the quarterly or annual finan-
cial report, as authorized by the Fed-
aral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 8-
year period, the records shall be re-
tained until all ltigation, claims or
andit findings involving the records
have been resolved and final action
Galken. .

(2) Records for real property and
equipment acquired with FPederal funds
shall be retatned for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment 1s not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, ete. as specified in
§215.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding

agency.
(d) The TFFederal awarding agency
shall request transfer of certain

records to 1ts custody from recipients
when 1t determines that the records
possess long berm retention wvalue.
However, in order to avoid duplicate
recordkeeping, a Federal awarding
agency may rmake arrangements for re-
cipients to retain any records that are
continuously needed for joint use.
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(&) The Federal awarding agency, the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
oipfents that are pertinent to the
awards, in order 6o malke audits, ex-
aminations, excerpis, transcripts and
copies of such documents. This right
also includes timely and reagsonable ac-
ceds Lo a recipient's personnel for bhe
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited o the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant £0 the Freedom of Informa-
tion Act (6 U.S.C. 662) i{ the records
had belonged to the Federal awarding
agency.

(&) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (g)(1)
and (g)2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computbations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to the PFederal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
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other computation for negotiation pur-
poses, then the d-year retention period
{or the proposal, plan, or other com-
putation and 1ts supporting records
starts at the end of the fiscal year (or
other accounbing period) covered by
the proposal, plan, or other compulba-
tion.

TERMINATION AND IENTORCEMENT

§215.60 Purpose of termination and
enforcement.
Sections 215.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedures.

§215.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (2) or () of this section apply.

(1) By the Federal awarding agency,
if a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consen{ of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portnon
to be terminabed.

(3) By the recipient upon sendmg tD
the PFederal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nabion, the portion to be terminated.
However, if the FPederal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (a)(1) or (2) of this section.

(b) 1f costs are allowed under an
award, bhe responsibilities of the re-
cipient referred o in §215.71(a), inciud-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

$210.62 Enforcement.

-~ —(a} Nemedies for noncomplionce. 1{ a re-
cipient materially fails to comply with

§215.62

the terme and conditions of an award,
whebher staled in a Federal statute,
rerulabion, assurance, application, or
notice of award, the Federal awarding
agency may, in addition Lo imposing
any of the special conditions outlined
in §215.14, take ane or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Ilederal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Tale other remedies that may be
legally available.

(b) Hearings und appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding o
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and termi-
naiion. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able nunless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and nolt reasonably
avoidable are allowable if paragraphs
(¢)(1) and (2) of this section apply.

(1) The costs resull from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in Ghe case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(@) Relationshin to deburmeni and sus-
nension.  The enforcement remedies
identified in this section,

incltuding o




§215.70

suspension  and  termination, do not
preciude a recipient from being subject
to  debarment and suspension under
1.0 12549 and 12689 and the Tfederal
awarding agency implementing regula-
tlons (see §215.13).

Subpart D—After-the-Award
Requirements

421670 Purpose,

Sections 2156.71 through 216.73 contain
cinssout procedures and other proce-
dures for subgsequent disallowances and
adjustments.

§215.71  Cloasout proceduroes.

a) Reciplents shall submit, within 90
calendar days after the date of comple-
tlon of the award, all financial, per-
formance, and other reports as required
hy the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
guested by the recipient.

(b} Unless the Federal awarding agen-
¢y authorizes an extension, a recipient
shall liquidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or In agency. implementing Instruc-
tions.

(¢c) The IPederal awarding agency
shall make prompt payments to a re-
cipient  for allowable reimbursable
costs under the award heing closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A-129 governs unreturned amounts that
become delinguent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

() The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §215.31 through §216.37.

(g) In the event a final audit has not
been performed prior to the closeout of
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an award, the Federal awarding agency
ghall retain the right to recover an ap-
prepriate amount after fully consid-
ering fhe recommendations on dis-
allowed costs resulbing from the fina)

audit.

§92156.72 Subsequent adjustments  and
continuing responsibilities.

(a) The clogeout of an award does not
affect any of the following:

(1) The right of the Federal awarding
agency bto dimallow costs and recover
funds on the bagis of a later audit or
other review.

(2) The obligation of the resipient to
retarn any funds due as 2 result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §215.26.

(4) Property management reguire-
ments in §215.31 through §215.37.

(5) Records retention as reguired in
§215.53.

(b) After clogseout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to In paragraph (a) of
this section, including those for prop-
erty manapgement as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

(69 PR 26281, May 11, 2004, as amended at 70
'R 51881, Aug. 31, 2005]

§216.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the ederal awarding agency
may reduce the debt by paragraphs
(a)1), (2) or (3) of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted hy
stabute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
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charge interest on an overdue debi—in
accordance with 4 CFR Chapter 11,
“Trederal  Claims  Collecbion  Stand-
ards.”

APPENDIX A T0 PART 2156—CONTRACT
PROVISIONS

All contracts, awarded by a reclpienl in-
cluding small purchases, shall contain the
{oliowing provisions as applicabie:

1. Equal Employment Owpporiunily—All con-
tracts shall contain a provision requiring
compliance with E.0. 11246, ‘‘Egual Employ-
ment Opportunity’” (30 PR 12315, 12035, 3
CT'R, 1864-1965 Comp., p. 339), as amended by
B.0. 11375, "Amending Ixecutive Order 11246
Relating to Egqual DImployment Oppor-
tunity,” and as supplemented by reguiations
at 41 OFR part 60, “Office of Federal Con-
tract Compliance Programs, Equal Employ-
ment Opportunisy, Department of Labor.”

2. Copeland "'Anti-Kickback' Acl (18 U.S.C.
874 and 40 U.5.C. 276c)—Al) contracts and sub-
grants in excess of 32000 for construction or
repair awarded by recipients ané subrecipi-
ents shall include a provision for compliance
with the Copeland ‘‘Anti-Kickback" Act (1B
U.8.C. 874), as supplemented by Department
of Labor regulations (2¢ CFR part 3, “Con-
tractors and Subcontractors on Public Bulld-
ing or Public Work Financed in Whole or in
Part by Loans or Grants {rom the United
States”). The Act provides that each con-
tractor or subrecipient shall be prohibited
irom inducing, by any means, any person
employed in the eonstruction, completion, or
repair of public work, to give up any part of
the compensabtion to which he is otherwise
entitled. The recipient shal) report all sus-
pected or reported violations to the Federal
awarding agency. ’

3. Duwis-Bucon Act, us umended (40 U.S8.C.
276u to u-7)—When reguired by Federal pro-
gram legislation, all construction contracts
awardeq hy the recipients and subrecipients
of more than $2000 shall include & provision
for compliance with the Davis-Bacon Act (40
U.5.C. 2%a ho a~7) and as supplemented by
Department of Labor regulations (29 CFR
pary §, “Labor Standards Provisions Applica-
ble to Contracts Governing Pederally Ifi-
nanced and Assisted Construction') Under
this Act, contractors shali be required to pay
wages Lo laborers and mechanics al a rate
nol Jess than the minimum wages specified
in a wage determinalion made by the Sec-
revary of Labor. In addition, contractors
shall be reguired Lo pay wages nol less than
opnce a weel, The recipient shall place & copy
of the curremt prevalling wage determination
issued by the Department of Labor in each
solicitabion and the award of & contract shall
e conditioned upon Lhe acceptance of the
wage determination. The recipienl shall re-
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port.-ull -suspected or-reported violations Lo
the Pederi] awarding Lgency.

4. Contract Work Hours pnd Sajety Stondards
Acl (10 U.8.C. 327-133)—Where applicable, wll
conbracts awarded by recipients in excess of
$2000 for construction contracts and In ex-
cess of $2500 lor othier contracts Lhal involve
the employment of mechanics or laborers
shall include a provision {or compliance with
sections 102 and 107 of the Contract Worlk
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Departmeni of
Labor regulations (29 CFR part §). Under sec-
tion 102 of the Act, each contractor shall he
reguired to compute the wages of every me-
chanic and laborer on the basis of a standard
worlt weelk of 40 hours. Work in excess of the
standard work week is permissible providsd
that the worlker is compensated at a rate of
not less than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act s ap-
plicable to construction work and provides
that no laborer or mechanic shall be reguired
to work in surroundings or under working
conditions which are nnsanitary, hazardous
or dangerous. These reguirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
open market, or contracts for transportation
or transmission of intelligence.

5. Rights to inventions Made Under a Con-
tract or Agreemeni~—Contracts or agreements
for the performance of experimentsal, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, "Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 el seq.) und
the Federal Water Pollution Control Act (33
0.5.C. 125) el seq.), us amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issned pursuant Lo the Clean Alr Act
(42 U.8.C. M0 et seqg.) and the Pedera) Water
Pollution Control Act as amended (33 U.5.C.
1251 el seq.). Violations shall be reported to
the Tederal awarding agency and bthe Re-
giona) Office of the Bnvironmental Protec-
tion Agency (EPA).

7. Byrd Anti- Lobbying Amendwent (37 U.S.C.
1352)—Contractors who apply or hid for an
award of $100,000 or more shall {ile the re-
quired certilication. Bach tier certifies to
the tier above that 1L will not and has not
used Federal appropriated funds Lo pay any
person or organization for inflnencing or at-
tempting to infinence an officer or employse
of any agency, & member of Congress, ollicer

or griiployee of Congress,or-an employee of a4 .. ..
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momher of Congress in connectlon with ob-
tatntng any Fedeara) contract, grant or any
other award covered by 31 U.S.C. 1352. Bach
Liar shall alse disclose any lobbying with
non-1faderal funds that Gultes place in con-
nactlon with obtaining any Federal award.
Such disclosures are forwarded from tler to
Gior ap Lo the reciplont.

8 Dobarmont and Suapangion (K.0.s 12549
and  (2009y—A  contract award  with  an
amaount axpscbsd to equal or axceed $25,000
and cortain other contract awards (sae 2 CT'R
180.240) shall nat be made to parties listed on
the povernment-wide Bxeludsd Parties List
Yystam, (n aocordance with the OMEB guide-
lings at 2 QPR part 100 that Implement 5.0.a
L2640 (3 GT'R, 1946 Comp., p. 109) and 12080 (3
CIFR, 10890 Comp., p. 236), "“Debarment and
Suspengfon.'' The BExcluded Parties List Sys-
tem contalns the namey of parties dabarred,
suspended, or otherwise excluded by agen-
cles, as well as parties declared ineligible
under statutory or regulasory authority
ather than B.0O. 12548,

164 PR 26281, May 11, 2004, as amended at 70
R 51879, Aug. 31, 2005}

PARTS 216~219 [RESERVED]

PART 220—COST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec

220.5 Purpose.

220.10 Scope.

220.16 Policy.

220.20 Applicabllity.

220.26 OMB responsibilities.

220.30 Tederal agency responsibilities.

220.35 Bffective date of changes.

220.40 Relationship to previous lssuance,

220.45 Information contact.

APPENDIX A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO (GRANTS,
CONTRACTS, AND OTHER AGREBMENTS WITH
EDUCATIONAL INSTITUTIONS

AurHORITY: 31 U.S.C. 503; 31 U.8.C. 1111; 41

U.8.C. 405; Reorganization Plan No. 2 of 1970;
B.0. 11541, 36 FR 10737, 3 CFR, 1966-1970, p.

938,

Sounce: 70 PR 51881, Aug. 31, 2005, unless
otherwise noted.

§220.5 Purpose.

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.
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§220.16 Scope.

The principles in this part deal with
the subject of cost determination, and
make no attempt to ldentify the cir-
camstances or dictate the extent of
agency and Institutional particlpation
in the financing of a particular project.
Provision for proflt or other increment
ahove cost g outside the scope of Ghisg
part.

§220.16 Poliey.

The principies in this part are de-
signed to provide that the Federal Gov-
ernment, bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law. Agencies are not ex-
pected to place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational institutions and
of the IFederal Government as to their
scope, lmplementation, and Interpreta-
tion.

§220.20 Applicability.

(a) All Federal agencies that sponsor
research and development, training,
and other work at educational Institu-
tions ghall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as 4 guide
in the pricing of fixed price or lump
sum agreaments.

(b) Bach federal agency that awards
defense-related contracts to a IFeder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Cost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
sef forth in 47 CFR part 99.

§220.26 OMB responcibilities.

OMB is responsible for:

(a) Issuing and maintaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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CIRCULAR RO. B-122
Revised May 10, 2004

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMERNTS
SUBJECT: Cast Principles for Non-~Profit Organizations
1. Purpose. This Circular establishes principles for determining costs of
grants, contracts and other agreements with non-profit organizations. It does
not apply to colleges and universities which are covered by Office of Management
and Budget (OMB) Circular B-21, "Cost Frinciples for Educational Institutions™;
State, local, and federally-recognized Indian tribal governments which are
covered by OMB Circular A~B7, '"Cost Principles for State, Local, and Indian

The principles are designed to provide that

Tribal Governments"; or hospitals.
the Federal Government bear its falr share of costs except where restricted or

prohibited by law. The principles do not attempt to prescribe the extent of
cost sharing or matching on grants, contracts, or other agreements. However,
such cost sharing or matching shall not be accomplished through arbitrary
limitations on individual cost elements by Federal agencies. Provision for
profit or other increment above cost is outside the scope of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual
agencies for non-profit organizations.

3. Applicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,

cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. 21l of these
instruments are hereafter referred to as awards. The principles do not apply to
awards under which an organization is not required to account to the Federal

Government for actual costs incurred.
b. All cost reimbursement subawards (subgrants, subcontracts, etc.) are
subject to those Federal cost principles applicable to the particular

organization concerned. Thus, if a subaward is to a non-profit organization,

—this Circylar shall apply; if a subaward is te a commercial organization, the
cost principles applicable to commercial concerns shall appiy—tf—a—subaward is
to a college or university, Circular 2-21 shall apply, if a subaward is to a
State, local, or federally-recognized Indian tribal govermment, Circular A-87

shall apply.
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[ Not-prafil o organirat son means o any cornorallsOn, LTunt, dniotidlron
I ]
IOy A [ Vi, OY othey orgdnista Lion whoaoh

tLy oo operated primarily oy soyent ific, esucational, seaervioo

Charitalbte, or zimilar purposes in Cthe

punlic interest;

12y in onot organized primarstly for profit; and
improve, and/or expand 14

{3} uses its net proceeds to maintain,
ron' axcludes (1)

oparations, For this purpose, the term "non-profit organizi
(1L11) State, iocai, and {ederal:iy-

celiogens and universjties; (ii) hospitals;
recognized Indian tribal governments; and (iv) those
nrm—prof.ii‘ organizations which are excluded from coveraqe of this Circular in

accordante with paragraph 5.

. Prior approval means securing the awarding agency's peruission in
advance o Lncur cost for those items that are designated as requiring prior
approval by the Circular., Generally this permission will be in writing. Where
an ilem of cost requiring prior approval is specified 1 the budget of an award,
approval of the budget constitutes approval of that cost.

. DLxclusion of some non-profit organizations. Some non-profit organizations,
hecause of their size and nature of operations, can be considered to be similar
for purpose of applicability of cost principles. Such
principles applicable
contained in

to commercial concerns
non-profit organizations shall operate under Federal cost
Lo commercial concerns. A listing of these organizations 1s
Attachment . Other organizstions may be added from time to time.

programs Chat

ien responsil

19 /sponsibilities. Agencies b L Ster
invoive awards to non-profit organizations shall implement the provisions of
thlis Circular. Upon request, implementing instruction shall be furnished to

a liaison official to serve as the agency
ing to the implementation of this Circular. The

OME. Agencies shall designate
ati
itative shall be furnished to OME within 30 days

representative on matiers rela
name and title of such represen
of the date of this Circular.

forth in the

The principles and related policy gquides are set

5
achments:
Attcachment A - General Principles

elected Items of Cost

jas)
1
wn

Attachment

Attachment € - Non-Profit Organizations Not Subject To This Circular

8. Reqguests for exceptions. OMB may grant exceptions to the reguirements o
this Circular when permissible under existing law. However, in the interest of
achieving maximum uniformity, exceptions will be permitted only in highly
unusual circumstances.

9. Effective Date. The provisions of this Circular are effective immediately.

Implementation shall be phased in by incorporating the provisions into new
awards made after the start of the organization's next fiscal year. For
existing awards, the new principles may be applied if an organization and the
cognizant Federal agency agree. Earlier implementation, or a delay in

o
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implementation of individual provisions, ie also permitted by mutual agreement
hetween an organization and the cognizant Federal agency.
10. Inguiries. Further information concerning this Circular may be obtained by
contacting the Office of Federal Financial Management, OMB, Washington, DC

20503, telephone (202) 345-3993.
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Negotiation and approval of rates
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ATTACHMENT A

CLrouiar No.o A-

7 el VG e AL o
» - v - . " - e s 5 o e s
[ amposiLion of tatai conis. The fotal ar: award is the sum ol
Che adbowatiie et oand oiiocabie andprect o0s5 any appiicanle crediin,

contn . To he aitowat e undes arn

a-

Cang al

wiah ity of

Pactors allec

v o s oo mant meet the iowing general criter.a

o Wer vegnonable For <he perfosmance O e avasd and e ad o gl
S r ot o ey chese nrinacipies,

L Tonform Uooany bimid Lelronn oy @l e foarvn i e
roaniepian g o the award an Lo Uynen oy amaunt Ve

e e consistent Wit polooaen and nrocodueen et anply EETERESS (IRAY
Ve ot b federad Py Drnanced and otier g cvitaes ol the ardanaiaon

. Be accorded concastoent Draatment.
o Be detarmined in accordance with generally ascepted accounting

Dranciplas [GARP) .

T be wncluded as a coesit or used 6 meed G O
et T g T DT any } icad program ln s2liner Che
cuvvent v g prioy oeriod.
S adeduately documeni =g,
5 o nonanle cosLo. By an o reasonalyde 7, no 0o Dature oY amonni,

it doen not exceed tnat wlhilch would be sy e Drdant perason ander he

D) wWas wede T JNoul Lhe D0Sln.

ircumstances Drevarling ar the time

L

The qguestion of the reasotableness ol speci costs mest be scrutinized with
5 divisions thereoct

particular care in connection with organizations or separate
which receijve the preponderance of tneir support from avards made by Federal

4

pderation

sgencies. In determining the reasonablenens of a given cost,

shall be given to:

a. Whether <he cost is of a type generally recognized as ordinary

and necessary for the operation of the organization or “he performance ol the




The restraints or requirements imposed by such faclors as
arms length bargaining, Federal and

of the avard.

.
generally accepted sound businecgs practices,
State laws and regulationsg, and terms and conditions

¢. Whetlier the individuals concerned acted with prudence in the
circumstances, considering their responsibilities to the organization, its
members, employees, and clients, the public at large, and the Federal
Government .

d. Significant deviations from the established practices oI the
organization which may unjustifiably increase the award costs

4. Aliocable costs.

a. & cost is allocable to a particular cost objective, such as a
grant, contract, project, service, or other activity, in accordance with the
relative benefits received. A cost is allocable to a Federal award if it is
treated consistently with other costs incurred for the same purpose in like

circumstances and if it:

(1) Is incurred specifically for the award.

{2} Benefits both the award and other work and can be
distributed in reasonable proportion to the benefits received, or

(3) Is necessary to the overall operation oi the organization,
although a direct relationship to any particular cost objective cannot be shown.

b. &Any cost allocable to a particular award or other cost objective
under these principles may not be shifted to other Federal awards to overcome
funding deficiencies, or to avoid restrictions imposed by law or by the terms of
the award.

5. Applicable credits.

a. The term applicable credits refers to those receipts, or
reduction of expenditures which operate to offset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such

transactions are: purchase discounts, rebates or allowances, recoveries oOr
indemnities on losses, insurance refunds, and adjustments of overpayments ox
erroneous charges. To the extent that such credits accruing or received by the
organization relate to allowable cost, they shall be credited to the Federal

as appropriate.

—Government either as a cost reduction or cash refund,

b. In some imstances, the amounts received from the Federal
Government to finance organizational activities or service operations should be
treated as applicable credits. Specifically, the concept of netting such credit
items against related expenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards for services
rendered whenever the facilities or other resources used in providing such
services have been financed directly, in whole or ip part, by Federal funds.

c. For rules covering program income (i.e., gross income earned
from federally-supported activities) see Sec. .24 of Office of Management and
Budget (OMB) Circular A-110, "Uniform administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Won-

Profit Organizations."




6. Advance ur:derr;'a:andim;:;, Under any given award, the reasonableness and

allocability of certain items of zosts may be difficult to determine. This is
particularly true in connection with organizations that receive a preponderance
order to avoid subseguent

of thewr support from Federal agencies. In
honal lowance or dispute basaed on unreasonableness or nomallocability, LU is
ofren desirabhle to saeek a written agreement with the cognizant or awarding

agancy in advance of the incurrence of special or unusval costs. The absence of
wne

clement of cost will not, in itself, affect

an advance agraament on oany
cuoansonabloenens oy aliocabricty of that element.

! Tonditional erxemptions.

s OMBE authorizes conditional ezemptaon from OMB administrative

requrements and cost principles circulars for certain Faderal progyrams w.n
F

statntorily-authorized consolidated planning and consolidated adminisiran,ve
funding, that are Jdentified by a F ral agency and approved by the nead of
Lhe Lxecutive department or establishment. A Federal agency shall consulu w:th

OME during i1ts consideration of whether to grant such an exemption.

b, To promote efficiency in State and locea program admim stration,
e

Faderal non-entitlement programs with common purposes have specf
consolidated administrative
~Federal

whean
statutori)y-avnthorized conscvlidated planning and
funding and where most of the State agency's resources come from non
sources, PFaderal agencies may exempt these covered State-administered, non-

5,
antitlement grant programs from certain OMB grants management reguirements. The

ayemptions would be from all but the allocability of cests provisions of OME
Circulars 2-87 (Attachment A, subsection C.3), "Cost Principles for 3tate,
" B-21 (Section C, subpart 4), "Cost

Lbocal, and indian Tribal Governments,
rinciples for Educational Institutions,"” and 2-122 (Attachment &, subsection
A.4), "Cost Principles for Nor\ Profit Organizations,” and from all of the
provisions of OMB Circular A-310, "Uniform
Grants and Agreements with Institutions of
Non-Prof it Organi.zé

administrative reguirement
AdminiLstrative Regul ‘mmont for
Higher Education, Hogpitals, and Otner
agencies' grants managemant commobh rule.

ciong, " and ine

Federal agency provides this flexibility, as a

State must adopt its own
istrative reguirements for expending and accounting for
1sistent with the provisions of OMB Circular A-87, and
extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,

costs are reasonable and necessary for operating these programs, and funds are
not be used for general expenses required to carry out other responsibilities of -

c. When a
prereguisite to a State's exercising this option, a
written fiscal and adm

min
all funds, which are con

tate or its subrecipients.

o

B. Direct Costs

Direct costs are those that can be identified specifically with a

1.
particular final cost objective, i.e., a particular award, project, service, or
However, a tost may not be assigned

other direct activity of an organization.
to an award as a direct cost if any other cost incurred for the same purpose,

like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost

in




objectives of the organization are direct costs of those coslt objectives and are
not to be assigned to other awards directly or indirectly.

as an indirect cost

2. Any direct cost of a minor amount may be treated
for reasons of practicality where the accounting treatment for such cost is

consistently applied to all final cost objectives.

o

O

. The cost of certain activities are not allowable as charges to Federal
awards (see, for erample, fundraising costs in paragraph 17 of Attachment B).
However, even though these costs are unallowable for purposes of computing
charges to Federal awards, they nonetheless must be treated as direct costs for
purposes of determining indirect cost rates and be allocated their share of the
organization's indirect costs if they represent activities which {1) include the
salaries of persomnel, (2) occupy space, and (3) benefit from the organization's

indirect costs.
4. The costs of activities performed primarily as a service to members,

clients, or the general public when significant and necessary to the

organization's mission must be treated as direct costs whether or not allowable
Some examples of these

and be allocated an equitable share of indirect costs.
types of activities include:
a. Maintenance of membership rolls, subscriptions, publications,
and related functions.
b. Providing services and information to members, legislative or
administrative bodies, or the public.
c. Promotion, lobbying, and other forms of public relations.
Meetings and conferences except those held to conduct the

d.
general administration of the organization.
€. Maintenance, protection, and investment of special funds not

used in operation of the organization.

£
1

clients, including life and hospital insurance,
financial aid, etc.

Administration of group benefits on behalf of members or
annuity or retirement plans,

C. Indirect Costs

1. Indirect costs are those that have been incurred for common or joint

objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.2. After direct costs have been
determined and assigned directly to awards or other work as appropriate,
indirect costs are those remaining to be allocated to benefiting cost
objectives. 2 cost may not be allocated to an award as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been

assigned to an award as a direct cost.
Because of the diverse characteristics and accounting practices of

it is not possible to specify the types of cost which
However, typical examples

2.
non-profit organizations,
may e classified as indirect cost in all situastions.
of indirect cost for many non-profit organizations may include deprecietion or

9 [ ATTACHMENT j
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on bulldings and equipment, the conts of oparating and
administration and general expensen, such as

officers, personnel administration, ~and

use allowanc

P

facilitian, and general

et i N e LHLD
thie sataries and axpenses of erzecutave

aceounting.

5. ndirect costs shall be classified within two brouad calegOries:
“Pacilities' and “Adminiavravion. ™ "Facilities" is defined as depreciation and

e aldowances on buildings, aguipment and pital improvement, interest on dabu
1l improvenants, and

waciated with certain buildings, equipment and capital

a0
operavions and maintenance expenses. “Administration" is defined as general

administration and general expenses such as the director's office, accounting,
personnel, library expenses and all other types of expenditures not listed

Jfrcally under one of the subcategories of "Facilities” (including crons
Ses indirect

z
(|!)ucat40ns from other pools, where applicable storate
reporting requlroments in subparagraphs D.2.e and D.G.g.

i, Atiocation of Incirect Costs and beterminacion of indire Cont Roten
1. General .

Where o non-profil organization has only one major function, or
where «)1 its major functions benefit from its indirect costs to approzimately
the same deqgree, the allocation of indirect costs and the computation of an

rate may be accomplished through simplified allozation procedures,

.

ocost
ihed in subparagraph 2.

indirec

e denor

eral major functions which benelit

9] Where an organization has seve
from its indiract costs in varying degrees, alliocation of indirect costs may
requlre the accumul on of such oosts into separate Cost groupings which then

ati

are allocatsd individually to penefiting functions by means of a base which hast
relative degree of benefit. The indirect s allocated to eacr
individual awards and ether activities includad

measures the jere
function are then distributed to

in that function by means of an indirect cost rate(s).

c. The determination of what constizutes an organization's wa}or
purpose in being; the types of services it rende
and its members; and the amount of effort it devotes

ing, public information and membership activities.

functions will dopﬂnd on 1ts
to the public, its clients,
to such activities as fundrais
d. Specific methods for allocating indirect costs and computing
cost rates along with the conditjions under which =zach method should be
T,

described in subparagraphs Z through 5.

p]

costs is the
ocation to work
cide with the
ted as to avoid

¢

period in which such costs are incurred and accumulated for a

performed in that period. The base period normally should coi
organization's fiscal year but, in any event, shall be so sele
inequities in the allocation of the costs.

¢ The base period for the allocation of direct
]

Od}——'

2. Simplified allocation method.

Where an organization's major functions benefit from its

ly the same degree, the allocation of indirect
separating the organization's total cests for
and (4ii) dividing the total

a.
indirect costs to approximate
costs may be accomplished by (1)
the base period as either direct or indirect,
allowable indirect costs (net of applicable credits) by an eguitable

o,

, 10 ArrACHMENT § ...........
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The result of this process is an indirect cost rate which is
The rate should be

disiribution bhase.
Lo individual awvarde.

used Lo distribute indirect costs
expressed as the percentage which the total amount of allowable indirect costs

bears to the base selected. This method should also be used vwhere an
organization has only one major Function encompassing & number of individual
projects or activities, and may be used where the level of Federal awards to an
organization is relatively smaldl,
and the indirect costs shall exclude
However, unallowable costs which
under the conditions

. Both the direct costs
capital expenditures and unallowable costs.
represent activities must be included in the direct costs
described in subparagraph E.3.
c. The distribution base may be total direct costs (excluding

capital expenditures and other distorting items, such as major subcontracts or
subgrants), direct salaries and wages, or other base which results in an
equitable distribution. The distribution base shall generally exclude

participant support costs as defined in paragraph 32 of Attachment B.

d. Except where a special rate(s) is required in accordance with
subparagraph 5, the indirect cost rate developed under the above principles is
applicable to all awards at the organization. If a special rate(s} is required,
appropriate modifications shall be made in order to develop the special rate(s)

e. For an organization that receives more than $10 million in
Federal funding of direct costs in a fiscal year, a breakout of the indirect
cost component into two broad categories, Facilities and Administration as
defined in subparagraph C.3, is reguired. case shall be stated
as the percentage which the amount of the particular indirect cost category
Facilities or Administration) is oi the distribution base identified with

The rate in each

(i.e.,
that category.

3. Multiple allocation base method

Where an organization's indirect costs benefit its
indirect costs shall be accumulated into
Each grouping shall

a. General.

major functions in varying degrees,
separate cost groupings, as described in subparagraph b.

then be allocated individually to benefitting functions by means of a base which
The default allocation bases by cost pool

best measures the relative benefits.
are described in subparagraph c.

b. Identification of indirect costs. Cost groupings shall be
established so0 i 1 i ach grouping on the basis of
benefits provided to the major functions. Each grouping shall constitute a pooli 7 — ————
of expenses that are of like character in terms of functions they benefit and inp
.terms of the allocation base which best measures the relative benefits provided
The groupings are classified within the two broad categories:
as described in subparagraph C.3. The

to each function.
"Facilities" and "Administration,"
indirect cost pools are defined as follows:

{1) Depreciation and use allowances. The expenses under this
heading are the portion of the costs of the organization's buildings, capital
improvements to land and buildings, and egquipment which are computed in
accordance with paragraph 11 of Attachment B (“Depreciation and use

allowances"}.

ATTACHMENT ... V)
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et e i

(et ansoctated with oe

(2) Tnterest. Interaost on
computad in accordance with

Wital Lmprovamnents are

}

o dcdings, equipment and ¢
paradraph 23 of Attachment B ("Interast').
maintenance axpenses.  The expanses undey

v oancurred for the admaniztration,
and protection of the organization's
normally incurred for such items asg.

and ordinary or normal alterations of
of grounds; maintenance and Ooperaiion

(3) Operation and

Chas heading are those that have b

snarvation,

Lion, maintenance, DY

phyoical piant.  They include expenses

janitorial and utility services; repalrs
burldings, furniture and equipment; care
of busldings and other plant facilities; and dizaster
preparednass; environmental safety; hazardous waste disposal; property,

Dealbio ity and other insurance relating and capital leasing;

facilaty plannang and management; and,

maintandnce expenses category shall also include
benel U 2onin, depreciation and use allowances, and interest costs.

i Oy

security; earthquake

Lo property; space
rerving., The operation and

central v

its allocable share of [ringe

ganeral expenses.  The eipensaes

{4) General adminictration and
for the overall general

incurred
Cran and other expenses of a

under this heading are those that have bheean
avecutyve and administrative offices of the organ:
nature which do not relate solely Lo any major function of the

This category shall also include its allocable share of fringe
operation and maintenance expense, depreciation and use
Examples of this category include central
the office of finance, business

genaral
organization.
benefit costs,
allowances, and interest costs.
te5, such as the director's office,

budget and planning, personnel, safety and risk management, general

serviceaes,
counsel, management information systems, and library costs.

in developing this cost pool, special care should be exercised to ensure that
zosts incurred for the same purpose in like circumstances are treated
consistently as either direct or indirect costs. For sxample, salaries of

telephone toll chargas,

be Created an

2t pulblicstion,

technical staff, project suppliss, pr
rvices costs shall

S~ -
costs, and specialis

computer ocosts, cravel
direct cosbs whersver identifiiable
N

of administrative and poolec

ar program. The salaries and

O a
treatad an

should normally he

vageaes ical stalf
indirect costs. Direct charging of <hese costs may be appropriate where a jnaior
project or activity explicitly requires and budgets for administrative or
clerical services and other individuals inveolved can be identified with the
program or activity. Items such as office supplies, postage, local telephone
periodicals and memberships should normally be treated as indlrect costs

ol

costs,
¢. Allocation bases Actual conditions shall be taken into account
in selecting the base to be used in allocating the expenses in each grouping to
benefitting functions. The essential consideration in selecting a method or
base 1is that it is the one best suited for assigning the pool of costs to cos
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither the cause nor the eifect of the
When an allocation can be made by assignment of a
the allocation shall be made

&
t

relationship is determinable.
cost grouping directly to the function benefited,
in that manner. When the expenses in a cost grouping are more general in nature,
the allocation shall be made through the use of a selected base which produces
results that are equitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can be

demonstrated that the use of a different base would result in a
more equitable allocation of the costs,

or that a more readily available base
would not increase the costs charged to sponsored awards. The results of

e AN
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special cost studies (zuch as an engineering utility study) shall not be used to
to sponsored awards.

determine and allozate the indirect costs
(1} Depreciation and use ellowances. Depreciation and use
allowances expenses shall be aliocated in the {ollowing manner:
{a) Depreciation or use allowances on buildings used
xclusively in the conduct of a single function, and on capital improvements and
eguipment used in such buildings, shall be assigned to that function.

(b) Depreciation or use allowances on buildings used fox
more than one function, and on capital improvements and equipment used in such
buildings, shall be allocated to the individual functions performed in each

e

building on the basis of usable square feet of space, excluding common areas,

such as hallways, stairwells, and restrooms.
use allowances on buildings, capital
improvements and equipment related space (e.g., individual rooms, and
laboratories} used jointly by more than one function (as determined by the users
of the space) shall be treated as follows The cost of each jointly used unit
of space shall be allocated to the benefitting functions on the basis of

the employees and other users on a full-time
those individual functions

{c) Depreciation or

(i)
(FTE) basis or salaries and wages of

equivalent
J or

benefitting from the use of that space;
{ii) organization-wide employee FTEs or salaries

and wages applicable to the benefitting funciions of the organization.

(d} Depreciation or use zllowances on certain capital

improvements to land, such as paved parling areas, fences, sidewalks, and the

not included in the cost of buildings, shall be zllocated to user

and distributed to mejor functions in proportion to

211 employees applicable to the functions.

like,
categories on a FTE basis
the salaries and wages of
shall be allocated in the same

(2) Interest. Interest costs
equipment and

manner as the depreciation or use allowances on the buildings,
capital equipments to which the interest relates.

Operation and

(3) Operation and maintenance expenses.
as the depreciation

maintenance expenses shall be allocated in the same manner

and use allowances.

=1

(4) General administration and general expenses. &n
allocated to benefitting functions

administration and general expenses shall be
based on modified total direct costs (MTDC), as described in subparagraph D.3.f.
be grouped first according to major

The erpenses included in this category could
functions of the organization to which they render services or provide benefits
=

The aggregate expenses of each group shall then be allocated to benefitting

functions based on MTDC.

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and
and general administration

uce allowances, interest, operation and naintenance,

2
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5 oahall be aliocated tn Uhdat arder Lo bire f8asDaid
booan to the major functjons of the organization. Other
she ovder determined to be most

15 rmade as

et ({'--)]'l’:!}"rl] aXpeniie

I Tlatiadjer e Al W

coNt Cateaeqgorien could bhe gliocated in
When cross allocation of cost
allocation does not apply.

ApProny fate by chée organdiation.
nrovided Lponubparagraph {(f, this order of

atecgory wiil be considered
iall not

(2) Normaliy, an indire

[ :
ciosed once Lt has heean allocataed to other cost ohijectlives, and costs

of 7o5ts bhetwean

cross allocation
L osuch allocation will

1

i

e subnacuently allocated Lo jt. However, a

Fwo or o more jndirect costs cateqories could be us

3 Croos aliocavion is used,

—i (>

O

sha

result o ounnoa more equitable allocation of cos

Al appropriate modification Lo the composition of the indiraor o Catagoryen

e e

rave or rates. Ercepl where &

o, Application of indireat cost
in accordance with subparagraph DY,

Lhe separate groupings of andirect 4 oallocated to each major function shali
be aggregated and Sreatad as a common pool for that function,

common pool shall then be distributed vo individual awaids includec

function by use of a singile Indirect cost

g e

apecial andirect cost rate{s) Lo redqu

nont
The

Yacae .

> LS

f. Distribution basis. Inclire costs shall be distributed to

applicable sponsored awards and other bene
jorn on the basis of MTDC. MIDC consi

itting activities within each major

s s 0of all saliries and wages, fringe

ts, materials and supplies, services, travel, and subgrants and

up to the first $25,000 of each subgrant or subcontract (re

subcontract). Eguipment, capital
i

func

hane
subcontracts
of the period covered by the subgrant or

expenditures, charges for patient care, rental costs and the portion ip excess
of 525,000 shall be excluded from MTDC. Participant support costs Shall
genevaliy be excluded from MIDC. Other items may only pe excludaed when thz

T
e5 that an exclusion 1s necessary Lo avoid

Fadaral cost cognizant agency determin
ttocostn.

4 Serious inequity in the distribution of indid

cost rate shail De

g. Individual Rate Zomponents. An indirect
The rate in zach

for sasch separate indirect cost pool developad.
zase shall be stated as the percentage which the amount of the particular
indirect cost pool is of the distribution base identified with that pool.
indirect cost rate negotiation or determination agreement shall incluce
development of the rate for each indirect cost pool as well as the overall
cost pools shall be classified within two
IR

determined

indirect cost rate. The indirect

broad categories: "Facilities" and "Administration," as described

7
y]

subparagraph C.3.

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct cosis
except general administration and general expenses. These organizations
basic categories: (i) General

generally separate their costs into three
administration and general expenses, (ii)
functions (including projects performed under Federal awards
such as depreciation, rental costs, operation and maintemance of facilities,

and the like are prorated individually as direct costs to
each award or other activity using a base most appropriate

fundraising, and (iii) other direct
). Joint costs,

telephone expenses,
each category and tc
to the particular cost being prorated.

b. This method is acceptable, provided =zach joint cost is prorated
using a base which accurately measures the benefits provided to each award or

14 e s =
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accordance with reasonable

other activity. The bases must be established in .
criveria, and be supported by current date. This method is compatilble with the

Standards of Accounting aud Financial Reporting for Voluntary Health and Welfare
Organizations issued jointly by the Wational Health Council, Inc., the Wational

Assembly of Voluntary Health and Social Welfare Organizations, and the United

Way of America.
¢c. Under this method, indirect costs consist exclucively of general

administration and general expenses. 1In all other respects, the organization's

indirect cost rates shall be computed in the same manner as that described in

subparagraph 2.

5. Special indirect cost rates. In some instances, a single indirect
cost rate for all activities of an organization or for each major function of
the organization may not be appropriate, since it would not take into account
those different factors which may substantially affect the indirect costs
applicable to a particular segment of work. TFor this purpose, a particular
segment of work may be that performed under single award or it may consist of

These factors

work under a group of awards performed im a common environment.
may include the physical location of the work, the level of administrative
support reguired, the nature of the facilities or other resources employed,
scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a signiriicantly

different level of indireci costs, provisions should be made for a separate
The separate indirect cost pool

indirect cost pool applicable to such work.
should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided it is
that which would have

determined that (i) the rate differs significantly from
been obtained under subparagraphs 2, 3, and 4, and {ii) the volume of work to

which the rate would apply is material.

a

the

E. HNegotiation and Approval of Indirect Cost Rates
1. Definitions. &2s used in this section, the following terms have the

meanings set

forth below:
a. Cognizant agency means the Federal agency responsible for

negotiating and approving indirect cost rates for a non-profit organization on

behalf of all Federal agencies.
applicable to a

————————————p+—Preodetermined rate means an indirect cost rate,
specified current or future period, usually the organization's Iiscal year.
rate 1s based on an estimate of the costs to be incurred during the period.

predetermined rate is not subject to adjustment.

c. Fixed rate means an indirect cost rate which has the same
characteristics as a predetermined rate, except that the difference between the
estimated costs and the actual costs of the period covered by the rate is

carried forward as an adjustment to the rate computation of a subsequent period.

d. TFinal rate means an indirect cost rate applicable to a specified
past period which is based on the actual costs of the period. A fipal rate is

not subject to adjustment,

ATTACHMENT ﬁ.D
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Provisesonal rate or bHriling rate medns a Lamponary
fied period which is used for funding, inter.mw
consts on awards pending the establishment

‘o

rate applicable to a spe
regmbursement, and reporting andairect
of o final rate for the period.

fo dndirect cost proposal means the documentation prepared by an
i the reimbursement of indirec b

Oardany At ion tao o subartantiats ita olaim For

Ttii s proposal provides the basis for the review and negotiation leading to ul

[N S I
itabbishment of an organization's indirect cost ratve.

L

ision,

Lozt objective means a function, organizationsel subdiv
unit for which cost data are desirad and for

maasure the cost of processen,

.
cont yanct ogrant, or other work

:
ity ot prawinion bo made to oaccumulate and
Drogects, johs and capitalized projecis.

s Negotiation and approval of rates.

Unless different arrangements are agreed to by the agencies
dollar value of awards with an

[
conceaerned, the Federal agency with the largest
organization will be designated as the cognizant agency for the negoriation and
rates and, where necessary, other rates such ag
Once an aqency 1s assignead
the assignment will not he
of the

approval of the indirect cost
fringe banefit and computer charge-out rates,
cognizance for a particular non-profit organization,
there is a major long-term shift in the dollar volume

changed unlens
All concerned Federal agencies sh

Faderal awards to the organization.
given the opportunity to participate in the negotiation process but,

a

ate has bheen agreed upon, it will be accepted by all Federal agencies
&~

4

-
Federal agency has reason to believe that special operating factors afiecting
itn avards necassitate special indirect cost rates in accordance with

subparagiraph D5, i the time the rates are negotiated, notify

at
, it will, prior to
Lhe cognizant agency.
not previously established
ite initigl indirec
ar award wi

o A non-profit organization which hag

an undirect cost rate with o Faderal agency shall submit t
cost proposal dmmediasteiy after the organdzation is advized Lhat i
F

e made and, in no evant, later than three months afier the effective date o
the award.

c. Organizations that have previously established indirect cost
rates must submit a new indirect cost proposal to the cognizant agency within
cix months after the close of sach fiscal year

A predetermined rate may be nagotiated for use on awards where

d.
perience and relliable projection

there 1s reasonable assurance, based on past ex
of the organization's costs, that the rate is not likely to exceed a rate hased
on the organization's actual costs.
e. Tired rates may be negotiated where predetermined rates are not
considered appropriate. A fixed rate, however, shall not be negotiated if (i)
expected to expire

all or a substantial portion of the organization's awards are
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an eguitable
carry-forward adjustment; or (iii) the organization's operations fluctuate
significantly from year to year.

f. Provisional and final rates shall be negotiated where neither
predetermined nor fixed rates are appropriate.

o
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written
The

g. ‘The results of each negotiation shall be formalized in &
agreement between the coguizant agency and the non-profit organization
cognizani ageney shell distribute copies of the agreenent to all concerned

Federal agencies.
an indirect cost rate

h. 1f & dispute arises in @& negotiation of
cognizant agency and the non-profit organization, the dispute shall
procedures of the cognizanltl agency

between the
in accordance with the appeals

bhe resolved

i. To the extent that problems are encountered among the Federal
agencies in connection with the negotiation and approval process, OME will lend
sssistance as required to resolve such problems in a timely manner.

17 ATTACHMENT ..l
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Cirouiar Moo bl

BOUIED Trmme OF cany

of Cantents

Advartising and public relations Costs

AV sory counclis

Mlooholic bavaerages

Audit sosts and related services

Bacl dahe s

Pond inag cant

fommur catson conts

Compensat pon or ;;r-;";(,r‘,;) e

Contongnnoy provisinnsg

Defanage and prosecat yon ol ramane b and v, boprateadinan, oo,

alcl patant anfringamend

Daepraciacion and use gl iowanaes

Donal ions and contriboiionn.
Vb, oaned we ! Do

fmplayes morale, hea
LEontertainment costs
Faquipnent and other
fines and perialt

w

]

caprtal axzpendlTure

e

flund rassing dnd invesIment management COSTS
Gains and losses on depreciable assets
Goods or services for personal use

Honsing and personal i3 arpenses

Tdle Tacilities and idle capacity

Tnaurance and indemnil:zation

fnter:s

Labor
Lonnying

Losses on other sponnur=d emanto G CNnLrAas
Maincenance and Iebarlr TOOUA ’
Materialis and supplies cousts

Meetings and co
Memberships, su
Orgamnization
Page charges in profecssionsl journals

scyriptions, and

Participant zsupport ooois
Patent costs

Plant and homeland zecurity 20ont3d
Pre-agreement costs

Professional services co
Publication and prin ting co
Rearrangement and alte 10
Reconversion ccsts
Recruiting costs

Relocation costs

Rental costs of buildings and eguipment

Royalties and other costs for use of patents and copyrights
Selling and marketing

Specialized service facilities

Taxes

Termination sts applicable to sponsored agresments

8 ATT ACHMENT




49, Training Ccosts

5. Transportation costs
51. Travel costs
nz. Trustees
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et Lioms appiy whethey o wont

daldowabi ity of
Lreated as dyrect oy gndren phemoof

el anandach T oompiy Phal

aldowabritoy vn cach Caone should
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[ RS A beeddh Doy nomi ey o i

Pty Bepoand pubsl o

e mearrs e e of arkuer g ng medias and

A The tormoadvertoinag o
el b a HY ACHUG T YAt e coat Acdverct s nag mesed i insiucle: Ma el N,
newspapers, vadio anch television, doract man b, extoa b, e bestrang o Gy coamanten
ransmy bt ala, aned vhe e

bro The term public relations analuden comming Uy relatrons and means Choane

FOTE O

331

arganita

the

actiavitices dedicated Lo maintaining the dmage of the nou-

randing and favorable relations wiln

Fa

segment of tne public

MadnbLatning or promoring unde

community or nublic ot larage or any

. The only allowaple advertising costs are those ly for
{ rocrustment of mersonnel reguired ior tne pariormance by Ui
non-profin ion of ¢hligsetions arising under a fe award {Lee asisu
At tachment B, raph 41, Recruiting costs, and paraqraph 42, Repofatior

ey

{20 The noocnrenent o7 goods and

ederal award;

PG AU

GY  SUTPLUS mate
when pon-profit organizations are

-rd.ped amount; o3

o F
Od

i4) Other speciiic purponses necensary Lo mee che requiraments Gf

the Federal award.

1

d. The only allowable public relations

{1) Costs specifically reguired by T a

(2) Costs of communhicating with the pubklic and press pertaining to
specific activities or asccomplishments which result from performance of Federal
awards (these costs are considered necessary as part of the outrzach effort for

the Federal award); or

(3) Costs of conducting general liaison with news media and
government public relations officers, to the extent that such activities are
limited to communication and liaison necessary keep the public informed on
matters of public concern, such as notices of Federal contract/grant awards,

financial matters, etc.




e. Costs identified in  subparagraphe ¢ and d if incurred for more than
one Tederal award or for both sponsored worl and other work of the non-profit
organization, are aliowable to the extent that the principles in Attachment A,

are observed.

{(“Direct Costs”) and C. (“Indirect Costs”)

paragraphs B.
f. Unallowable advertising and public relations costs include the
following:
{1) ALl advertising and public relations costs other than as
specified in subparagraphs ¢, d, and e;
{2) Costs of meetings, conventions, convocations, or other events
related to other activities of the non-profit organization, including:
{a) Costs of displays, demonstrations, and exhibits;

(b) Costs of meeting rooms, hospitality suites, and other
special facilities used in conjunction with shows and other special events; and
(c) Salaries and wages of employees engaged in setting up and

displaying exhibits, making demonstrations, and providing briefings;
(3) Costs of promotional items and memorabilia, including models,

gifts, and souvenirs;

(4) Costs of advertising and public relations designed solely to

promote the non-profit organization.

2. Advisory Councils

Costs incurred by advisory councils or committees are allowable as a direct cost
where authorized by the Federal awarding agency or as an indirect cost where
allocable to Federal awards.

3. Rlcoholic beverages. Costs of alcoholic beverages are unallowable.

4., Audit costs and related services

a The costs of audits required by , and performed in accordance with, the
——Single Audit Act, as implemented by Circular A-133, "Budits of States, Local

Governments, and Won~Profit Organizatt —a le. 2lso see 31 USC

7505(b) and section 230 (“Audit Costs”) of Circular A-133. T e

b. Other audit costs are allowable if included in an indirect cost rate
proposal, or if specifically approved by the awarding agency as & direct cost to

an award.
c. The cost of agreed-upon procedures engagements to monitor subrecipients who
are exempted from B-133 under section 200(d) are allowalle, subject to the

conditions listed in B-123, section 230 (b){2).




Aactual oy ontimal ok

. Viad dehts . bad debtn,  Cnciuding ponnaes Cwhbetnoy
Aarirng from uncollectable aooounts and obhor cladme, reiatad coliaci;on o5ty
and roelated legal costs, are unaellowabla.
0. Yool vy st
e . Honding costs arcse when the Pederal Goverrmnent requires assurance
adfarnst Tonancial Joss o rtself or ’:"ChDT.“. by reason of the act or delault of
; 25 Where the non-proi:r

The non-profon organdzatson.  They arise also in instances
=

such bhonds as had,

Ordan:nat ion requares simhlar assurance. Included ar
pecr Tarmance . pavient, advance payment, infringement, and fidelivy nonds.
i Contn o of bonding required pursvant to the temms of the award are

At i oviabh e
required by the non-profit organizZovion in the

Canvts of bonding
Lo the axtant Lhat suzh bhond ., ng

1Ls oparations are allowabie
I

aeneral conduct of
practice and the rates and premiams arve

rsoounacoordance with sound businens

3

reanonable uncer the ciroumastancan.

@ lephone servicas, Jocal and long

7. Commuriication costs. Cosats incurred for t
alectronic 0 Compute)

cance telephone calls, telegrams, postage, messenger,

[

I services and the like are allowable.

+

Cranaingt

oL

8. CLompernsation for personal services.

a. irition. Compensation for personal i alj
compenseton paid currently or accrued py the organization Ior services of

(except as otherwise provided

rendered during the period of the award
larres, wages,

not limitad Lo,
tncenive awards, Iringe

employe
1Lno subpareqgraph n). it includez, but Lo
drrector's and executlive committes member's

s 3
bhenelits, pension plan costs, allowances for f-site pey, incentive pay,
t Lving dfferentials.

lozation gllowances, hardship pay, and cos

ficallyv provided in Zhis
o

b. Allowability. Except as otherwise spe Y
to the extent that

ragraph, the costs of such compensation are a

Lal
L_v

(1) Total compensstion to individual employes I3 reasonable for +the
services rendered and conforms to the established poligy of the organization

consistently applied to both Federal and non-Federal aciivities; and

wards whether treated as direct or indirect costs

Charges to
t in this paragmnph.

{2} a
are determined and supported as required

C. Reasonableness

(1) When the organization is predominantly engaged ip activities

other than those sponsored by the Federal Government, compensation for employees
on federally-sponsored work will be considered reasonable to the extent that it
is consistent with that paid for similar work in the organization's other
activities.

(2) When the organization is predominantly engaged in federally-
sponsored activities and in cases where the kind of =mployees required for the

Federal activities are not found in the organization's other activities,

ATTACHMENT .0
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compensation for employees on federally-sponsored work will be considered
reasonable to the extent that it ig comparable to that paid for similar work in
the labor markets in which the organization competes for the ind of employees

involved.

d. Special consideratioms in determining allowability. Certain
conditions require special consideration and possible limitations imn determining
Federal awards where amounts or types ol compensation appedar

costs under
Among such conditions are

unreasonable.
(1) Compensation to members of non-profit organizations, trusteeg,
or the immediate families thereof.

the following:

directors, associates, officers,
Determination should be made that such compensation is reasonable for the actual
ss of

personal services rendered rather than a distribution of earnings in exc

costs.

{2) Any change in an organization's compensation policy resulting in
a substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratio of Federal awards to other
activities of the organization or any change in the treatment of allowability of
specific types of compensation due to changes in Federal policy.

e. Dnallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be allowable under this paragraph sclely on the
basis that they constitute personal compensation.

ior

f. Overtime, extra-pay shift, and multi-shift premiums. Premiums
overtime, extra-pay shifts, and multi-shift work are allowable only with the
prior approval of the awarding agency except:

1) When necessary to cope with emergencies, such as those resulting

natural disasters, breakdowns of eguipment, or occasional
ttlenecks of a sporadic nature.
{2) When employees are performing indirect functions, such as
administration, maintenance, or accounting.

{3) In the performance of tests, laboratory procedures, or other
similar operations which are continuous in nature and cannot reasonably be
interrupted or otherwise completed.

(4) When lower overall cost to the Federal Government will result.

g. Fringe benefits.

form of regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, sick leave, military leave, and the like, are allowable, provided such
costs are absorbed by all organization activities in proportion to the relative

amount of time or effort actually devoted to each.

(1) Fringe benefits in the

) Fringe benefits in the form of employer contributions or
workmen'‘s compensation

expenses for socizl security, employee insurance,
insurance, pension plan costs (see subparagraph b), are allowable,
provided such benefits are granted in accordance with established written
organization policies. Such benefits whether treated as indirvect costs or as
direct costs, shall be distributed to particular awards and other activities in

(2
and the lile,
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g
}
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T
T
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gomanne T consintent with Che pavtern of benelitn o aczruing oo the lndividuals or
aroup of enplavess whose Salaries and wages are charageabla to such awerds and

Suher activatien.

fe) Pravisyons fory o renerve under a

S Lk
Toyounoumn b oymant compensation or workers' Compensaltion e
Amtent that the provisions represant reasonable estimates of the liabili

at
such compensation, and the types of coverage, extent of coversge, and rates anc

premions would have been allowable had insurance been purchased to cover the

vk, However, provisions for self-insured liabilities which do not become
Davdahbe fory more than one year after the provision is made shall not exceed the

presont vatue of Lne liability.

(b} Where an organizetion follows a consistent polycy of
cxparnsing actual payments to, or on hehalf of, amployeess or former employes:s {or

13

ymants are ailiowalle

' compensation, such

UMD ] OVInenT compansaton or Workers :
S othe avarding agency, praovided

e the vear of payment with the prior approval o
Lhiey are allocataed to all activities of the organiiation.

(4) Cosntas of insurance on the lives of frustees, officers, or otheor
employess holding positions of similar responsibility are allowable only to the

insurance represents additional compensation. f

axbent that the The costs of such
unallowable.

insurance when the organization is named as beneficiary are

. Organization-furnished automobi
organization-furnished automobiles that r
tincluding transportation to and Irom work) 1
ndirect costs regardless of whether the cost
the amployaes. . These costs are allowable as

S

when necessary for the performance of the sponsored award and approved by

les. That portion of the cost of
elates to personal use by employees

is unallowable as fringe bhenefit oz
is reporied as taxable income to
to sponsored award

Awarding agencies.
] Vension plan cooto.

(1) Costs of tne organization’s pension plan which are incurred in

acoundance with the zatablished policies ¢f the organlistion are allowable,

provided:

(8} Such policies meet the test of reasonablene

(h}y The methods of cost allocation are not discriminatory;

r is determined in
GAAP), as prescribhed

The cost assigned to each fisca
i )
the Bmerican Institute of

ally accepted accounting princ
in iples Board Opinion No. 8 issued b
Certified Public Accountants; and
funded for

{d} The costs assigned to a given fiscal year are
Bowever,

all plan participants within six months after the end of that year.
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each guarter of the year to which
such costs are assignable are unallowable.

(2) Pension plan termination insurance premiums paid pursuant to the
Employee Retirement Income Security Act (ERISA) of 1974 (Pub. L. 93-406) are
allowable. Late payment charges on such premiums are uwnallowable.

e




(3) Excise taxes on accumulated funding deficiencies and other

pelalties ipoused under DRISA are unallowable,

incentive compensation to employees based on
stion awards, safety awards,

11 compensation is determined to
agreement

hefore the

Incentive compensation.
efficient periormance, sugge
the overa
accrued pursuant to an

J.
cast reduction, or
etc., are allowable to the extent that
be reasonable and such custs are paid or
entered into in good feith between the O7C]dfl,ud1,_l()ll and the employees
services were rendered, ol pursuant Lo an established plan followed by the
organizatlon so consistently as to imply, in effect, an agreenent to malie such

payment.

also commonly referred to as dismissal wages, is

k. Severance pay.
by organizations to workers

(1) Severance pay,
a payment in addition to regular salaries and wages
whose employment is being terminated. Costs of severance pay are allowable only

to the exient that in each case, it is required by

(a) law,
{b) employer-employee agreement,
(¢) established policy that constitutes, in effect, an implied

on the organization's part, or

agreement
circumstances of the particular employment.

{d)

(2) Costs of severance payments are divided into two categories as

follows:

(a) Actual normal turnover severance payments shall be
allocated to all activities; or, where the organization provides for a reserve
for normal severances, such method will be acceptable if the charge to current
perations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged are
allocated to all activities of the organizatiomn.

(b) Abnormel or mass severance pay is of such a conjectura
nature that measurement of costs by means of an accrual will not achieve eguity
Thus, accruals for this purpose are not allowable. However, the
es its obligation to participate, to the extent of

to both parties.
Thus, allowability will be considered

Federal Government recogniz
its fair share, in any specific payment.
on a case-by-case basis in the event or occurrence
{commonly

{c) Costs incurred in certain severance pay packages
which are in an amount in excess of the

known as "a golden parachute" payment)
____normal severance pay paid by the organiz atlon to an employee upon termination oi
n _a change 1in management

to the CORL L upo
the organization's assets are unallowab

employment and are pai
control over, or ownership of,

(d} Severance payments to foreign nationals employed by the
organization outside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization in the United States
are unallowable, unless they are necessary for the performance of Federal
programs and approved by awarding agencies.

(e) Severance payments to foreign nationals employed by the
organization outside the United States due to the termination of the foreign
national as a result of the clusing of, or curtailment of activities by, the
organization in that country, are unallowable, unless they are necessary {or
performance of Federzl programs and approved by awarding agencies

the
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[ Trarning conta,  Deo pavadgraph 49,

. Support of salar e and wagen.
(1) Tharges to awards for salaries and waqes, whether trested as

ne based on documented pavrolls approved by

The distribution of salaries and

Wagen VO avards must be supported by personnel activity reports, as pr rhed

rrosubparagraph (2, axcept when a substitute system has baen approved i

vy ting by Uhe cognizant agency. {See £ Attachment i)

Ay rect costs or indirect costs, wihil
4 responsible official{s) of the organization.

n

subparagraph E.2 ¢

‘7 leporis reflecting the distribution of activivy of cach amnioye:
must o be macntained for sl) staff members (profassionals and nonproafastional o
Sion bs charged, in whole or in part, directly to awards. n
addition, n order to support the allocation of indirect costs, such repovis
must oalso be maintained for other employees whose work involves two or more
funcrions or acioivinge if e distribution of their compensation betwesn such
funcrions or activities ;s neaded in the determinatron of the organization’

cost vatel(s) (e.q., an employes angaged part-time in indireat oo

part-time n oo direct function). Reports maintalned ny non-

must meet the following

whaose compensa

wndirect
i Yren and

profit organizations to satisfy these requirements

standardsn

ts must reflect an after-the-fact determirnation

{a) The repor
of the actual activity of each employee Budget estimites (i.e., estimates
delermined before the servicas are performed) do not qualify as support for

charages ©o awards.
{b) Bach report must account for the total activity for which
ampiovecs are compensated and which is required in fulilliment of their

Db gat i Lo Tne organization.

(¢ The reports must be signed by the individual empioye«,
having first hand knowledge of the
that the distribvtion of activiuy

actual work pe:formed by the employee

by @ responsible supervinory official
aczivities parformed by the smployes,
represents a reasonable estimate of the
during the periods covered by the reports.

izast monthly and must

ot
5
E
e
rn
t
o
2]
T
b}
]
o
;\_\
=
@
Q
&
s

(d) The reports

coincide with one or more pay periods.

salaries and wages of monprofessional employees,
in addition to the supporting documentation described in subparagraphs (1) and

{2, must also be supported by records indicating the total number of hours
orked each day maintained in conformance with Department of Labor regulations
(FLS2) (29 CR Part 516). For this

" shall have the same meaning as

(3) Charges for the

W
implementing the Fair Labor Standards Act

purpose, the term "nonprofessional employee
"nonexempt employee,” under FLSA.

(4) Salaries and wages of employees used in meeting cost sharing or
iesg

matching requirements on awards must be supported in the same manner as salarie
and wages claimed for reimbursement from awarding agencies.

9. Contingency provisions. Contributions to a contingency reserve or any
si foretold

imilar provision made for events the occurrence of which cannot be




with certainty as Lo time, intensity, or with an assurance of theiy happening,
are unallowable.
self-insurance reserves (see bBttachment E,

{see paragraph G.1): and reserves

The term “contingency reserve’ excludes
paragraphs U.g. (3} and 2Z.a(2) (d})}; pension funds
for normal severance pay (see paragraph 6.1.)
10. Defense and prosecution of criminal and civil proceedings, claims, appeals

and patent infringement.

a. Definitions,
(1) Conviction, as unsed herein, means & judgment or a conviction of
a criminal offense by any court of competent jurisdiction, whether entered upon

as a verdict or a plea, including a conviction due to a plea of nolo contendere

but are not limited to, administrative and

whether performed by in-house or
consultants, or
officers

(2) Costs include,
clerical expenses; the cost of legal services,
private counsel; and the costs of the services of accountants,
others retained by the organization to assist it; costs of employees,
and trustees, and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding that bears & direct

relationship to the proceedings.

{3) Fraud, as used herein, means (i) acts of fraud corruption or
Federal Government or to corrupt its agents, (ii} acts
for debarment or suspension (as specified in agency
which violate the False Claims Act, 31 U.S.C.,

ttempts to defraud the
o
41 U.S.C., sections 51 and 54.

att

that constitute a cause
regulations), and (iii) acts
sections 3729-3731, or the Anti-FKickback Act,

{4) Penalty does not include restitution, reimbursement, Or

compensatory damages.

(5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein, costs incurred in
connection with any criminal, civil or administrative proceeding (including
filing of a false certification) commenced by the Federal Government, or a
State, local or foreign government, are not allowable if the proceeding: (1)

State, local or

relates to a violation of, or failure to comply with, a Federal,

foreign statute or regulation by the organization (including its agents and
employees), and {Z) results % %

{a) In a criminal proceeding, a conviction.

{b) In & civil or administrative proceeding involving an
allegation of fraud or similar misconduct, a determination of organizational
liability.
{(c) In the case of any civil or administrative proceeding, the
imposition of & monetary penalty.
{d) B final decision by an appropriate Federal official to
debar or suspend the organization, to rescind or veid an award, or to terminate

[y
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Lhed o oy,

dispositions cdesc
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(2 1f more chan one proceading involwves the sae alleged
shall be unallowable LT any one of

soonduct . the costs of all such proceedings

Do TenudLs onno one of the dispositions showr in subparagraph b.o(b) .

cants

(SR

el
agreement entered anto by the organization and the Federal

e proceading rs aragrapvh b 15 commencaed hy the
CauAant Lo oan

Government and bs rensolved by consent or compromine pu:
Government, then “jie

cved o

;oLncurred by the organization wun connection with such proceedings that are
Lo the axtant

haerwise not allowable undar subparagraph b may be aliowad t

specilically provided in auch agreement.

local or Foreign government, the authorized

11

cle

condation of a federally-sponsored award, or

cln

Sl

!
P

O

Government Or a

a. I{f a proceading referred to in subparagraph b is commenced by o State,

Focderal official may allow the conon
curred by the organization for such proceedings, if such authorized official

termines that the costs were incurred as a result of {1) a specific term or
(2)y speciiic written dirvection of

aduthorized official of the sponsoring agency.

e. Costs incurred in connection with proceedings described in
aph b, but which are not made unallowable by that subparagraph, may bz

Disaradg
only to the axtent thet:

fawed ny the Federal Government, but

(1) The costs are reasonable in relation to the activities raguired
the proceeding and the underlying caus

o of action;

Jead Wi th

{2) Peyment of the costs incurred, as allowble and allocable cosis,

not prohibited by any other provision(s) of the svowored award;

com the Federal
Cae

T J
third party, either directly as a result of the proceeding or

otnerwise; and,

e

complexity of the litigation,

N

-
L

3t
T

e}

per
con

+H
th

5U

Fraud Act of 1988 (Pub.

to
ar

(4) The percentage of costs allowed does not exceed the percentage
termined by an authorized Federal official to be appropriate, considering the
generally accepted principles governing the award

Jegal fees in civil actions involving the United States as a party, and such
exceed 80

as may be appropriate. 3Such percentage shall not
if an agreement reached under subparagraph ¢ has explicitly
then

ner factors

rcent. However,

nsidered this 80 percent limitation and permitted a bigher percentage,
e full amount of costs resulting from that agreement shall be allowable.

f. Costs incurred by the organization in connection with the defense of
employees or ex-employees under section 2 of the Major

L. 100-700), including the cost of all relief necessary

its brought by its
make such employese whole, where the organization was found liable or settled,

e unallowable.

Costs of legal, accounting, and consultant services, and related

g.
sts, incurred in connection with defense against Federal Government claims or

.
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appeals, antitrust suits, or the prosecution of claims or appeals against the
Federal Governmeni, are uniallowable.

accounting, and consultant services, and related
patent infringement litigation, are

. Costs of legal,
for in the sponsored avards.

costs, incurred in connection witlh
unallowable unless otherwise provided
1. Costs which may be unallowalle under this paragraph, including
directly associated costs, shall be segregated and accounted for by the
During the pendency of any proceeding covered by
ally withhold payment

organization separately.
subparagraphs L and f, the Federal Government shall gener
of such costs. However, if in the best interests of the Federal Government, the
Federal Government may provide for conditional payment upon provision of
adeguate security, or other adeguate assurance, and agreements by the
organization to repay all unallowable costs, plus interest, if the costs are
subsequently determined to be unallowable.
11. Depreciation and use allowances.

and

&. Compensation for the use of buildings, other capital improvements,
equipment on hand may be made through use allowance or depreciation However,
except as provided in Attachment B, paragraph f, a combination of the two
methods may not be used ir connection with a single class of fixed assets

computer eqguipment, etc.).

(e.qg.,

buildings, oiiice equipment,
be based on the

b. The computation of use allowances or depreciation shall
acquisition cost of the assets involved. The acguisition cost of an asset
donated to the non-profit organization by a third party shall be its fair market
value at the time of the donation.

depreciation will

¢c. The computation of use allowances or

(1) The cest of landg;

(2) Any portion of the cost of buildings and equipment bormne by oz
donated by the Federal Government irrespective of where title was originally
vested or where it presently resides; and

(3) Apny portion of the cost of buildings and equipment contributed
by or for the non-profit organization in satisfaction of a statutory matching

reguirement .

T T ihrere—deprecia hod is followed,

(useful life) established in each case for usable capita
consideration such factors as type of construction, nature oI the equipment
and the renewal

used, technological developments in the particular program ared,
and replacement policies followed for the individual items or classes of assets
involved. The method of depreciation used to assign the cost of an asset (or

group of assets) to accounting periods shall reflect the pattern of consumption

the pericd of useful Ser\uce

of the asset during its useful life.
In the absence of clear evidence indicating that the expected consumption of the
asset will be significantly greater or lesser in the early portions of its
useful life than in the later portions, the straight-line method shall be

presumed to be the appropriate method.

Depreciation methods once used shall not be changed unl
ant TFederzl agency. When the depreciation methc

approved in advance
od is introduced for

e5s

by the cogniz

)C :
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POvidne  Te TOM il b O

AP TAlan LO annens previausly subiyest oo
ats must not excead the

nae gl bowances and depreciat  on applicable U0

total anaquisition cost o the oo

s ldings, a building's shell

- .
roaang,

@ HWhen the deapreciation method 1o used for
may e soqregated from each burlding componant (e.g., plumbing syntem, he:
item deprecisted over its estimated

stem, etce.) and each
; the shell and all components) may he

anc o aay conditioning £
unefoul Life; or the entire builc

di
vrearvaed oas g gingle asset and depr

clated over a single useful life.

{. When the depreciation method is used for a particular class of assets,

o dapraciation may be allowed on any such et
vion b he viavwed s fully depreciated.  However,
ets If warranted after taking into consic

that, under subparvagraph d,
reasonable use allowance may
aration the

-
3

%]

ails
\'2

Q

Dee negotiated for nsuch assets
amonnt of depreciation previously charged to the Federal Government, the
entomatad useful lafe remaining at time of negotiation, the effect of any

noreased maintanance chardges or decreased efficiency due to age, and any othar

CSopertinent ta the ubilizesion of the dcset for the purpose contemplatad.

. Whare the use allowance matnod is [oblowad, Che use allowance {or
builddings and improvement {including land improvements, such as paved parking

araan, fencen, and sidewalks) will he computed at. an anmal rate not exceading

two percent of acquisition cost.

he use allowance for equinmmnt will be computed at an annual rate not exceaeding

six and two-thirds percent of acqguisition cost. When the use allowance method is
used for busldings, the entire building must be treated as a gingle asset; the
plumbing systam, heating and air conditioning,

shell.

n

bhuitlding's components {e.g.,
ot ) wannot be segregated from the building's
he p ied to eguipment which 1is
not permanentiy Ifixed to 1t andg

The Two percent l;miua ion, however, need not
[N ened To the HDuilding bhut

e iy artacnaed or f
wiiioh 1o used as Ffurnishings:

dentist chasrs and dental

for .::)ec,aLL::e:I purpos=s (e .q.,

or dacorations or
ratment units, counters, lahoratory benches boltad
modular furnisure, carpeting, atc.). Juch equipment
fivxed to the bullding »f it can bha

ol

to the floor, dishwasher
w1ll bhe consideraed as not heing permanently

‘e

removed without the need for costly or extensive alterations or repairs to the
thase criteria will be subject

building or the equipment. Equipment that meets
to the 6 2/3 percent eguipment use allowance limitation.

h. Charges for use allowances or depreciation must be supported by
adeguate property records and physical inventories must be taken at least once
sampling basis is acceptable) to snsure that
When the depreciation method 1

every two years (a statistical
s
of depreciation

assets exist and are usable and needed.
followed, adequate depreciation records indiceting the amount
taken each period must also be maintained.

[=3

12. Donations and contributions.

a. Contributions or donations rendersd. Contributions or donations,
including cash, property, and services, made by the organization, regardless of

the recipient, are unallowable.

b. Donated services received:

30 Y-
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(1) bonated or volunteer services wmay be furnished to an
ional and technical personnel, consultants, and other
skilled and unslkilled labor. The valve of these services is not reimbursable
either as & direct or indirect cost. However, the value of donated services may
be used to meet cost sharing or matching reguirements in accordance with the

Common Rule.

cre e

organization by profesgs

ptilized in the performance of &
amount, be considered in the
's indirect costs or rate(s)

(2} The value of donated services

when material in
and,

direct cost activity shall,
determination of the non-profit organization
accordingly, shall be allocated a proportionate share of applicable indirect
costs when the following exist:

{a) The aggregate value of the services is material;

{(b) The services are supported by a significant amount of the

indirect costs incurred by the non-profit organization; and

{c) The direct cost activity is not pursued primarily for the

benefit of the Federzl Government.

for determining the

In those instances where there is no basis

{3)
the recipient and the cognizant

fair market value of the services rendered,
agency shall negotiate an appropriate allocation of indirect cost to the
services.
{4) Where donated services directly benefit & project supported by
an award, the indirect costs allocated to the services will be considered as a
the project. Such indirect costs may he reimbursed

part of the total costs of
under the award or used to meet cost sharing or matching reguiremenis.

(5) The value of the donated services may be used to meet cost
sharing or matching requirements under conditions described in Sec._ .23 of
indirect

Circular 2~110. Where donated services are treated as indirect costs,
the value of the donations so that reimbursement will

cost rates will separate
not be made.

c. Donated goods or space.

{1) Donated goods; i.e., expendable personal property/supplies, and
donated use of space may be furnished to a mon-profit organization. The value of
the goods and space is not reimbursable either as a direct or indirect cost.

(2) The value of the donations may be used to meet cost sharing or
matching share requirements undexr the conditions described in Circular B-110.
indirect cost rates will separate

Where donations are treated as indirect costs,
the value of the donations so that reimbursement will not be made.

Employee morale, health, and welfare costs.
ATTACHMENT D ............
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a. The costs of employee information publications, nealth or firsi-aid
creationag) activities, employes counseling
accordance with the non-profiit

sianann and/or snformarias, e
ervacens, and any other expansen incurrad in
or custom for the improvement of working

ropana At on's  aestapblished practices
amployae

concdataons, amplovey—emploves reiations, amployes morale, and
P Formmance are allowar]e.

L N I e

b Guch sosts will pe aquitably apportioned to all activiil of the non-
vl U ordgaization. income generated from any of these activitiaes will he

o the cost thereof unless such income has bheen Lvrevocably set ovey to

cmployeo wel Sare grganications

PO P ertainment conts. Tonus of entertainment, ancluding amesement,
cdhiversion, and social activiioes and any constn direatly annociated withonunl
contn {(Sneh o an Yiorens SO showns or o mnmarts events, ineals, lodgang, vernialn,
Cralrsportation, and gratusties) are unallowable.

[ Hoguaipment and other capastal eupenditvoren,

a. For purposens of this subparagraph, the following delinitions anpiy

“ means eypenditures oy the acguisition

{1y "Capital Expenditures
cost of capital assets (equipment, buildings, land), or expenditures to make
improvemenls to capital assets that meterially increase their value or usejiul
Life. Acquisition ceost means the cost of the asset including the cost to put it

in place. Aegquisition cost for eguipment, for example, means the net involrce

price of the equipment, including the cost of any modifications, attachmen
accessurvies, or auriliary apparatus necessary to make it usable for tne purposs

PR

i

Lary charges, such as tazes, duty, p”)"“f‘ PVE I

oY owlipeh .t is acguired.  Anciil
a, freijght, and installation may be included in, or exciuded
t caion'

accordance with the non-profit organyz

Lyansatoinsuranc

from the acguisition cost in
requlary accounting practices.

(7] "Bguipment'" means an article of nonezpendable, tanqgible p
property having a useful life of more than one year and an acquisition cost
which equals or exceeds the lesser of the capitalization level established by

the non-profit organization for financial statement purposes, or 55000,

(3) "Special purpose eguipment" means equipment which i3 used o
for research, medical, scientific, or other technical activities. L)'deJeA \f
special purpose equipment include microscopes, xz-ray machines, surgical

instruments, and spectirometers.

{4) "General purpcse eguipment" means egquipment, which is not
limited to research, medical, scientific or other technical activities. Example
include office equipment and furnishings, modular offices, telephone networks,
information technology equipment and systems, air conditioning eguipment,
reproduction and printing eguipment, and motor vehicles.

b. The following rules of allowability shall apply to equipment and other
capital expenditures:

.
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equipment, buildings,

for general purpose
approved in advance by

(1} Capital expenditures
and land are unallowable as direct charges, excepl where
the awarding agency.
equipment are allowable

special purpose
5000 or more have the

(Z) Capital expenditures for
as direct costs, provided that items with & unil cost o1
prior approval of the awarding agency.
(3) Capital expenditures for improvements to land, buildings, or
equipment which materially increase their value or useful life are unallowalble
the awarding agency.

as & direct cost except with the prior approval of
s direct charge pursuant to paragraph 15.1. (1),

{4} When approved as a
{2), and (3) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise determined appropriate by and
negotiated with the awarding agency.

({5) Equipment and other capital expenditures are unallowable as

indirect costs. However, see Attachment B, paragrapb 11., Depreciation and use

allowance, for rules on the allowability of use allowances or depreciation on
capital improvements, and eguipment. Also, see Attachment B

buildings, it
paragraph 43., Rental costs of buildings and eguipment, for rules on the
allowability of rental costs for land, buildings, and eguipment.

a result

{6) The unamortized portion of any equipment written off as
by continuing to claim the

of a change in capitalization levels may he recovered
otherwise allowable use allowances or depreciation on the eguipment, or by
amortizing the amount to be written off over a period of years negotiated with

the cognizant agency.

16. Fines and penaltl Costs of fines and penalties resulting from
viclations of, or failu of the organization to comply with Federal,
local laws and regulations are unallowable except when incurred as a result of
compliance with specific provisions of an award or instructions in writing from
the awarding agency.

State, and

raising and investment management costs.

17. Fund
2. Costs of organized fund ralqlng, including financial campaigns,
T endowment T suticttatior and bequests, and similar expenses
T g B

incurred solely to raise capital or obtain contributions are Una&
b. Costs of investment counsel and staff and similar expenses incurred
solely to enhance income from investments are unallowable

¢. Tund raising and investment activities shall be allocated an
appropriate sharve of indirect costs under the conditions described in
subparagraph B.3 of Attachment A.

18. Gains and losses on depreciable assets.

or other disposition of

&. {1) Gains and losses on sale, retirement,
depreciable property shall be included in the year in which they occur as
credits or charges to cost grouping(s) in which the depreciation applicable to
33 ATTACHMENT Do
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ar 1osc Lo he o ogncaded anoa

aucis properry was o oancluded, The amount o e (o
ghall he the difraerence

grouping o)

aredivoor charge to the appropriate cont
proparty and the

hetwann the amount. sl cead on Fhe undeprecriated basis of toe

Praperity.

Tf)""?}'”: ruy

or of deprecianle
charge under the following

nenoon Uhe dioposst

(2 Garns and i
Shad il not he ragoquized an oo aeparale credit or
sy o

soed Through o depreciallion

PN

{al The qain 07 1033 1s DIooe
ascnt and s reflected in the depreciation allowable under paregraph 11.

pary of the purchane

(h) The property is glven 1o exchange as

cecad o samadar atem and the gain
delermining the depreciation cost hasis of

or loss is taken Inwo acoount in

the new item.

from the fallure tomaintain permissaible

tey & loss reoults e
S ootherwinse provided n Atcachmaent B, paragraph 22

Pt Yancoe,

Lo far the une of the property was provided

(d) Compensatl
Chrough use allowances in liev of depreciation in accordance with

paragraph ¢

arising from mass or extraordinary sales,

{e) Gains and losses
casae-by-case bhasls.

retiremonts, or other dispositions shall bhe considered on a

r

sale or exchange of

any nature arising from the
shall be excluded in

L. Galns or losses of
perty covered in subparvagraph a

2 O

S
property other than the pro
conputing award coste.

9. Goods or services for personal use. Costs of goods or services for
« of tpe organizat:on's emplovecs are unalliowable regardi

iOnial use
“he oust is J'-’:?}.’)(_J‘.T“L(—,‘TJ' as taxaple _ncome to Lhe Qm!),;fﬂ'

ass of

what ey

20, Housing and personal living expansas.

depreciation, maintenance, utilities,
allowances and personal living expenses for/of
fringe benefit or indirect costs
regardless of whether the cos taxable income to the employee
These costs are allowable as direct costs to sponsored award when necessary
of the sponsored award and approved by awarding agencies.

a. Costs of housing (e.g.,

furnishings, rent, etc.), nousing

the organization's officers ave unallowable as

cost 1s reported as

the performance

officers" includes current and past officers and employees.

21. 1Idle facilities and idle capacity.

a. As used in this section the following terms have the meanings set forth

below:

(1) "Facilities™ means land and buildings or any portion thereof,

equipment individually or collectively, or any other tangible capital asset,

wherever located, and whether owned or leased by the non-proiit organization.

34 ATTACHMENT
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(2) "idle facilities” means completely unused facilities thal are
excess to the nor-profit organization's current needs.
unused capacity ol partially used
the difference between: ({a) that which a facility could
a one-shift basis less operating
setups, unsatisfactory
which the facility was

the

0

{3} "ldle capacibty" means
] 3

facilities. It 1is
achieve under 100 percent operating time on
interruptions resulting from time lost for repairs,
materials, and other normal delays;, and (b) the extent Lo
actuzlly used to meet demands during the accounting period. A multi-shift basis
should be used if it can be shown that Lhis amount of usage would normally bhe
expected for the type of facility involved.
(4} "Cost of idle facilities or idle capacity" means costs such as
maintenance, repair, housing, rent, and other related costs, e.g., insurance,
interest, property tazes and depreciation or use allowarices
Ib. The costs of idle facilities are unallowable except to the extent that:
{1) They are necessary to meet fluctuations in workload; or
{2) Although not necessary to meet fluctuations in workload, they
were necessary when acquired and are now idle because of changes in program
fforts to achieve more econcmical operations, reorganization,
which could not have been reasonably foreseen.
costs of idle facilities are
to exceed one year,

requirements,
termination, or other causes
exception stated in this subparagraph,

Under the

allowable for a reasonable period of time, ordinarily not

depending on the initiative taken to use, lease, or dispese of such facilities.
a

The costs of idle capacity are normal costs of doing business and are
usage or indirect cost rates from period to

C.
factor in the normal fluctuations of
period Such cosis are allowable, Drovided that the capacity is reasonably
riginally reasonable and is not subject to
renting, or

anticiy
ion or e‘lmlnatlon by use on other Federal awards, subletting,
Sdle, in accordance with sound businecss, economic, or security practices.
Widespread idle capacity throughout an entire facility or among a group of
i may be considered idle facilities.

assets having substantially the same functlion

22. Insurance and indemnification.

a. Insurance includes insurance which the organization is reguired to
or which is approved, under the terms of the award and any other

carry,
~—_dinsurance which the organization maintains in connection Wth the general
conduct of its operatioms. This paragrap O€s T 2 which

represents fringe benefits for employees (see subparagraphs 8.g and 8.1(2)).
and maintained,

of insurance required or approved,

(1) Costs
are allowable,

pursuant to the award
2 of other insurance meintained by the organization
-.,' ra

(2} Costs in
connection with the gemeral conduct of its operations are allowable subject to

the following limitations:

{a) Types and extent of coverage shall be in accerdance with
shall be reasonable undexr the

sound husiness practice and the rates and premiums

circuamstances.




by Convs adldowad oy huninono ontarrantoaoon aroathor s day
nnusance shall o he bimibed to exclode coverage of management fees,

provisions for o
allowahle on ,' v oto
domaqge .

() Cants of jusurance or of any
Shiebelel;

caveng e posk oaf o lona or damage So T

Lantootnat nthe OVgan.Ly

ion is lilabie oy such

the e 117

under a self-insurance program

(ddy Provisions for a =
are aliowaple to vthe extent that types of
andd proamiung would have been allowed had insurance
ks However, provision for known or reasonably estimated self-insured
Piabiityien, which do not hecome payable for more than one year after the

Dravicoon s made, shall not aexcead the present

- L L o . - - -
covaerage, exient of coverage, rates,

been purchased to cover the

value of tie lLiabilily.

[o¥s f irustenn

(o} Costs of insurance on the lives of
responsibiliti
compansation (see

5, oflficars, or
are allowable only

vy emp boyeans holding positions of similar
Lant that the insurance repreasents additional

Lo the ayae

subparaqgraph B.ogi4)) . The cost of such insurance when the organization 1o
identified as the heneficrary is unallowable
(f) Insurance against defecis. Costs of ansurance wilh

Lncurracd to correct defeacts in the organization's material::

raspact Lo o any cos

or workmanship are unallowable.

i

(g) Medical liability {malpractice) insurance. Medical

[y insurance is an allowable cost of Federal resscarch programs only to
involve human subjects or training

liability insurance costs shall
to individual projects bhased
risk to the population covered

Liablilit
the extent that the Federal resesarch programs
ol participants in research techniques. Medical

e traated as a direct cost and shall pe assigned

o g

on the manner in which the insurer allocates the
hy the insurance.

sses which could have been covered by permissible
rchase of insurance or a self-insurance program) are
the award, except:

(3) Actual 1
snsurance  (through the p

unatlowahle unless expressly provided for in

{a) Costs incurred because of losses not covered under nominel
deductible insurance coverage provided in keeping with sound business practice
are aﬁiowagle.

{(h) Minor lo=zses not covered by insurance, such as spoilage,
breakage, and disapuvearance of supplies, which occur in the ordinary course of

opaerations, are allowable.

curing the organization against liabilities
compensated by insurance or
indemnify the organization

b. Indemnification includes se
to third persons and any other loss or damage, not
>therwise. The Federal Government is obligated to
only to the extent expressly provided in the award.

Q

23. Interest.

Costs incurred for interest on borrowed capital, temporary use of
the non-profit organization’s own funds, however
interest on debt incurred after

a.
endowment funds, or the use of
represented, are unallowable. Howasver,
September 29, 1995 to acquire or replace capital assets (including

N
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acquired through

rencovations, alterations, equipment, land, and capital assels
capitel leases), acquired after September 29, 1980 and used in support of
Federal awards is allowable, provided that:
(1} TFor facilities acqguisitions (excluding renovations and
over S$10 million where the Federal Govermment's
cercent of an assel's cost, the

alterations) costing
reimbursement is expected to equal or exceed 40
non-profit organization prepares, prior to the acguisition oX
justification that demonstrates the need for the facility in
Upon request, the needs
] cognizance

replacement of the

caplital asset{s), s

the conduct of federally-sponsored activities

Justification must be provided to the Federal agency with cc

gquisite to the continued allowability of interest on debt
The needs justification for the

anthority as a prere
and depreciation related to the facility.
acquisition of a facility should include, at a minimum, the following:
of purpose and justification for facility

~+

{a) A statemen
acquisition or replacement
statement as to why current facilities are not adeguate

(b) A

(c) B statement of planned future use of the facility

(d) 2 description of the financing agreement to be arranged
for the facility

(e) B summary of the building contract with estimated cost

information and statement of source and use of funds

[f) 2 schedule of planned occupancy dates

{2) For facilities costing over $500,000, the non-proiit
organluaLlon prepares, prior to the acguisition or replacement of the facility,
@ lease/purchase analysis in accordance with the provisions of Sec. .30
through .37 of Circular A-110, which shows that a financed purchase or capital
lease is less costly to the organization than other leasing alternatives, on a
net present value basis. Discount rates used should be equal to the non-profit
organization's anticipated interest rates and should be no higher than the fair
market rate available to the non~profit organization from an unrelated ("arm's
The lease/purchase analysis shall include a comparison of

length'") third-party.
the net present value of the projected total cost comparisons of both

alternatives over the period the asset is expected to be used by the mon-profit
The cost compallsonc associated with purchasing the facility shall

T T Tinclude the—estimat anticipated operating and malntenancn
i echtmr — — ——

costs (including property taxes, if applicable) not include
financing, less any estimated asset salvage value at the end of the period
defined above. The cost comparison for a capital lease shall include the

ed total lease payments, any estimated bargein purchase option, operating

estimate
and maintenance costs, and taxes not imcluded in the capital leasing

arrangement, less any estimated credits due undexr the lease at the end of the
period defined above. Projected operating lease costs shall be based on the
anticipated cost of leasing comparable facilities at fair market rates under
-ental agreements that would be renewed or reestablished over Uthie period defined

r T
above, and any expected maintenance costs and allowable property taxes to he
as part of the lease

organization.

borne by the non-profit organization directly or

arrangerent .

—
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(1) The acrbal interast cast ciaamad oo predocated apon interent
saten thal oare no higher chan the Lany market rate available Lo the nor-profit
) thavd party.

crgansiatron from oan uanralated {("arm'n fangt

Ay Invastment carnangs, stcluding anterest oanocome, on bond oy loan

costs, are used Lo

SLion

ncania . panding payment. of Lhe construciion OF acqu
St aliowabie lnterest nost. Arbibrage earriings reporiable to the Internal
kevanue Sarvice are not required to be offset against allowable interest costs.

to the leagst costly alternative haned

o the tatal ocost analysis reguired under subparagraph (b). For example, 1f an
through debt

lease is determined to be less costly than purchasing

5) Reimbursements are limited

Der g
inancane, then reimbursement 1s limited to the amount determined if leasing nad

peen usec. Inoal) cases where a lease/purchase analysis v performed, Federal
recmbursement shall be based upon the least expensive alternative.

(6] Non-profic organizations are also subpect 26 one foilowina
Stk i ans

(4) Intorest on debt incasred to fPinante or refinance ansets

accired hafore ar reacquired after Seprember 29, 9%, L nor aliowdalie.

(Ih) Interest attributahle to fully depreciated ansets io

Uhallowab e,
{c) Por debt arrangements over 51 million, unless the non-
profit organization makes an initial eguity contribution Lo the asset purchase
of Y% percent or more, non-profit organizations shall reduce claims for lnterest
amoun*t equal o imputed interegt earnings on excess cash flow,
non-profit organizations shalil

report of montrnly casn

whrich 35 to be calculeted as follows. Annually,

prepare a4 cumulative ‘from the inception of the project)
regardless of the funding sourc

ayxpenne Oy oan

i tnat soncludes inflows and outflows,
Infli~ns consist of depreciation expanse,
construction interest, and annual interest

£i shall be divided by the number of months ip the year

the annual inflow figures
(Usually 12) that the building is in service for monthly amounts. OutIlows
consist of initial eguity contributions, debt principal payments ess the pro
t payments.
e

amortization of capitalized
axpense. For cash [low calculations,

3L (les
rata share attributable to the unallowable costs of land) and interes
Where cumulative inflows exceed cumulative outflows, interest shall b
calculated on the excess inflows for that period and be treated as a reduction
to allowabile interest expense. The rate of interest to b2 used to compute
earnings on excess cash flows shall be the three month Treasury Bill closing
rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsor ac
from a facility financed by indebtedness, the cost of which was funded
or part through Federal reimbursements, to another facility prior to the
expiration of a period of 20 years requires notice to the Federal cognizant
agency. The extent of the relocation, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may require
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

e} The allowable costs to acquire facilities and equipment

are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length") third party.

(e
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"1l coverage™' under the Coast

sul:ject to
9605.201, the interest

I, For mon-profit organizations
Accounting Standards (CAS) as defined at 48 CFR
allowability provisions of subparagraph a do not apply. lnstead, these

CLS 414 (46 CPR 9903.414),
and ChS 417 (48

organizations' sponsored agreements are supject to CAS
sets under

cost of money as an element of the cost of facilities capital,
CFR 9Y02.417), cost of money as an element of the cost of capital as
construction.

¢. The following definitions are to be used for purposes of this
paragraph:

{1) Re-acquired assets means assets bheld by the non-profit
organization prior to September 29, 1995 that have again come to be held by
the organization, whether through repurchase cor refinancing. It does not include
assets acquired to replace older assets. .

(2) Initial eguity contribution means the amount or value of
contributions made by non-profit organizations for the acguisition of the asset

or prior to occupancy of facilities.
(3} Bsset costs means the capitalizable costs of an asset, including

construction costs, acguisition costs, and other such costs capitalized in

accordance with GBAP.

24, Labor relations costs. Costs incurred in maintaining satisiactory
relations between the organization and its employees, including costs of labor

management committees, employee publications, and other related activities are

allowable.

25. Lobbying.
a. Notwithstanding other provisions of this Circular, costs associated , )

with the following activities are unallowable:

(1) Attempts to influence the outcomes of any Federal, State, or

local election, referendum, initiative, or similar procedure, through in kind or
publicity, or similar activity;

cash contributions, endorsements,

(2} Establishing, administering, contributing to, or paying the
expenses ol a politital party,—campadi political action committee, or other
organization established for the purpose of influencing the outcomes OF

elections;

{3) Any attempt to influence: (i) The introduction of Federal or
State legislation; or (ii) the enactment or modification of any pending Federeal
or State legislation througb communication with any member or employee of the
Ccongress or State legislature (including efforts to influence State or local
officials to engage in similar lobbying activity), or with any Government
official or employee in connection with a decision to sign or vetoe enrolled
legislation;

{4) Bny attempt to influence: {i) The introduction of Federal or
State legislation; or (ii) the enactment or modification of any pending Federal
er Statelegislation by preparing, distributing or using publicity or

N
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propadanda o by Urgaie memiee s ol e generald pidba o6 abvy Geginant Lhierany
contribute to or participate an any mans demonstratoon, march, rally,
e lephone Zampargn, or

fundracsing drave, Jlobbying campasign or Jette)y writing oy

ttandance at

Yy Legislative Liavtson activities, iLocluding att
Seinlative nessions 0r comuittee hearangs, gathering information regerding

are

i.slation, when such activit
for an effort Lo engage in

Pediniation, and analyzing the effecr of je

carryed an odn support of or in knowing praparation

i owabyle jobbyving.

Ivo The [oflowing activitioen are excepted from the coverage of

Sunaratranly g
(L) Providing a technical and factual presentation of information on
o topas directly related to the performance of a grant, contract
agreamant through hearing testimony, statements or Jetters to the Cong
State legiolature, or subdivision, membery, or cognizant staff member i
response Lo s documented reguest (including a Congressional Record notis
requenting testimony or statements for the record at a regularly scheduled
hhdrlnq) made by the recipient member, legislative body or subdivision, or &
cant staff member thersof: provided such information is readily obtainable

ogn L
dHJ can be readily put in deliverable form; and further provided that costs
Ssodincurred

under this section for travel, lodging or meals are unallowable unless
I offer restimony at a regularly scheduled Congressional hearing pursuant Lo
writren requaest for such presentation made by the Chairman or Ranking Minority
Menaber of  Che Committee or Subcommittee conducting such hearing.

or othear

ade unzllowable by subparagraph a(3) to iniluence

{2} Any lobbying made
Ttate Jegisiation in order to directly reduce the cost, or to avold material
cmpairmant of the organization's authority to perform the grant, contract, or
cohey agreeament.

o oHe o undarrabon

authoyizad by

PO OADY activiuy specilia

vith funds from cne granc, conTract, or ovney agreoment
C. (i} When an orqganizacion seels reimbursement for indirect costs
total lobl costs shall be varately identifiszd in the indirect o3t rate

proposal, and thereafte

] 8
r treated as other unallowable activity costs in
accordance with the procedure S

ubparagraph B.32 of Attachment A.
{2) Organizations shall submit, as part of the annual indirect cost
rate proposal, a certification that the requirements and standards of this

ERae)! g

paragraph have been complied with.

(3) Organizations shall maintain adequate records to demonstrat
that the determinstion of costs as being allowable or unallowable pursuant to
paragraph 25 complies with the reqguirements of this Circular.

(4) Time logs, calendars, or similar records shall not be required
to be created for purposes of complying with this paragraph during any
particular calendar month when: (1) the employee engages in lobbying (as defined
in subparagraphs (a) and (b)) 25 percent or less of the employee’'s compensated
hours of employment during that calendar month, and (2) within the preceding
five-year period, the organization has not materially misstated allowable or
unallowable costs of any nature, including legislative lobbying costs. When
conditions (1) and (2) are met, organizations are not rsguired to establish
records to support the allowabliliy of claimed costs in addition to records
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already reguired or maintained. Also, when conditions (1) and {!) are met, 1h
similar records will not serve as a basis

absence of time logs, calendars, or
for disallowing costs by contesting estimates of lobbying time spent by

emplovees during & celendar month.
(5) Agencies shall establish procedures for resolving in advance, in
OME, any significant questions or disagreemenis concerning the

25, Any such advance resolution snall

application of paragraph
settlements, audits or investigations with respect

consultation with

interpretation or
be binding in any

to that grant or contract for purposecs of interpretation of this Circular;
provided, however, that this shall not be construed to prevent & contractor or
grantee from contesting the lawfulness of g determination.

Costs incurred 1in attempting to
an employee oxr cfficer of
consideration or to act
regarding a sponsored agreement or unallowable. Improper
influence means any influence that induces or tends to induce a Federal employee
or officer to give consideration or to act regarding a federally-sponsored
agreement or regulatory matter on any basis other than the merits of the matter.

subsequent
such

d. Executive lobbying costs.
improperly influence either directly or indirectly,

the Executive Branch of the Federal Government to give

a regulatory matter are

Losses on other sponsored agreements or contracts. Any excess of costs
cost of any other award. This

26.
over income on any award is unallowable as &
the organization's contributed portion by

includes, but is not limited to
reements or any under-recoveries through negotiation of

reason Of cost sharing agreemen
lump sums for, or ceilings omn,

!
+
L

indirect costs.

nance and repair costs. Costs incurred for necessary mzintenance,
upleep of puildings and equipment (including Federzl property unles

27. Mainte
T
which neither add to the permanent value oi the property

repair, o
otherwise provided for)
nor appreciably prolong its intended life, but keep it in an efficient operating
condition, are allowable. Costs incurred for improvements which add to the
permanent value of the buildings and eguipment or appreciably prolong theilr
intended life shall be treated as capital expenditures (see paragraph 15). =

28. Materials and supplies costs.
a. Costs incurred for materials, supplies, and fabricated parts necessary

to carry out a Federal award are allowable.

bh. Purchesed materials and supplies 1 z & ir actual
Withdrawals from general stores or

prices, net of applicable credits.
stoclrooms should be charged at their actual net cost under any recognized
method of pricing inventory withdrawals, consistently applied. Incoming
proper part of materials and supplies costs

transportation charges are &

¢. Only materizls and supplies actually used for the performance of a
Federal award may be charged as direct costs.

d. Where federaliy-donated or furnished materials are used in performing
the Federal award, such materials will be used without charge.
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Attaahiment b paragraphs 140,
Tyt
10 Mambe rships, subscriptions, and professional activity costs.

organization’s nwn&e:shjp in business,
wable.

Tanta of the non-prof
cotmiaal, and professional organizations are all
“ant s of the non-profit organization's subscriptions to husinens,
proalestional, and technizal periodicals are allowable.

CIVLIC OY COMMUTLI Uy Organitiatlon are
agency.

oo Tanvs of membership in o any
allowahle with prior approval by Federal cognizant

cluby or

. Comvs of membership in any country club oy social or dining

OraAanLnation are unallowahbl e

inhcorporation fees, brokaers'
consultants, attorneys,
accountants, or investment counselors, whether or not employees of the
organization, in connection with establishment or reorganization oi an

with prior approval of the awarding agency.

o) Oryganization costa. Expenditures, such as
feen, feas to promoters, organizers or management

organization, are unallowabls except

for professional

reszearch costs, where:

zionel journals. Page cha

ges

I Fage charges in proies r
at »HYT 0

ions are aliowable as & necessary

Hho0

Eel
T

youirnal public

o The rescarch papers repore work supportad hy the Federal Government;

andl
. The charges are levied impartially on all research napers published by

Lne journal, whetner or not by federally-sponsorsd authors.

“h
o
e

uoaort costs. Participant sunpor“ costs are direct costis
cence allowances, ravel allowances, and
participants or trainees (but not

Ssymposia, Oor training

33.  Par tlflpa nt
tems such as stipends or sube
[<}

eglstration fees ded to or on behalf of

o

i

emp)oyeo in connection with meetings, conferences,
projects. These costs are allowable with the prior approval of the awarding

agency.

atent costs,

(S8}
Ny
g

a. The following costs relating to patent and copyright matters ar

c .
allowable: {i) cost of preparing disclosures, reports, and other documorts
<

required by the Federal award and of searching the art to the extent neces
to make such disclosures; (ii) cost of preparing documents and any other pa
costs in connection with the filing and prosecution of a United States pate
application where title or royalty-free license is required by the Federal
Government to be conveyed to the Federal Government; and (iii) general
counseling services relating toc patent and copyright matters, such as advice on
patent and copyright laws, regulations, clauses, and employee agreements (but
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paragraphs 37., Frofessional services costs, and 44., Royalties and othex
for use of patents and copyrights)

. The following costs related to patent and copyright matier are
unallowalle:

(1) Cost of preparing disclosures, reparts, aud other documents and
of searching the art to tie extenl necessary to make disclosures not required by
the award

{2) Costs in connection with filing and prosecuting any foreign
patent application, or any United States patent application, where the Federal
award does not reguire conveying title or royalty-free license to the Federal

and other costs for use of patents

&
Government (but see paragraph 45., Royalties
and copyrights).

and reasonable expenses

35. Plant and homeland security costs. ‘Necessary
incurred for routine and homeland security to protect facilities, personnel, and
Such costs include, but are not limited to, wages

work products are allowable.
and uniforms of personnel engaged in security activities; equipment; barriers;
Capital expenditures for

contractual security services; consultants; etc.
homeland and plant security purposes are subject to paragraph 15., Eguipment and

other capital expenditures, of this Circular.

36. Pre-agreement costs. Pre~award costs are those incurred prior to the
effective date of the award directly pursuant to the negotiation and in
such costs are necessary to comply with the

aro
Such costs are allowable

anticipation of the award where
proposed delivery schedule or period of performance.
only to the extent that they would have been allowable if incurred after the
date of the award and only with the written approval of the awarding agency.
37. Professional services costs.

professional and consultant services rendered by persons who

a. Costs of
are members of a particular profession or possess a special skill, and who are
subject

not officers or employees of the non-profit organization, are allowable,
to subparagraphs b and ¢ when reasonable in relation to the services rendered
the costs irom the Federal Government.

and when not contingent upon recovery of

In addition, legal and related services are limited under Attachment E,

~—__Pparagraph 10.

b. In determining the allowability of cecsts in a particular case, no
single factor or any special combination of factors is necessarily
determinative. However, the following factors are relevant:

(1) The nature and scope of the service rendered in relation to the

service reguired.
{2) The necessity of contracting for the service, considering the
non-profit organization's capability in the particular area.

{3) The past pattern of such costs, particularly in the years prior

to Federal awards.
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soomvioe and the customary fees charged, especially on non-Federal awards.

(B) Adequacy of the contraniual agqreament for Une service (e.oq.,

va of compensatiorn,  and

description of the service, estimate of Dime reoanired, o

Lermynanion provisions) .

o, In addition to the factors in subparagraph b, vetainar f[ees to be
allowable munt be supported by avidence of hona fade services available or

soncered

SH Publication and printing costs.

Publication costs include the costs of printing (including the

king, press work, binding, and the end

s), distripbution, prometion, mailing, and

s also include page charges in professionail

d .
processes of compeosition, plate-ma
nroducts produced by such processe
genaral handling. Publication cost
publicatijons,

0]
1]

ok

with a cont objective,

b 1S costs are not 1den

Chiey should be g cated s sndirent Donts Lo st benelitig TLiviciesn

[
ne

o

non-profit organization.

allowable as o

arges for profassional journal publications are

a
asary part of research costs where:

(1) The research papers report work supported by the Federal

Government: and

{2) The charges are levied impartially on all res
published by the journal, whether or not by federally-sponsor

Costs incurred for ordinary or normal
Special arrangement
allowable with

29. Rearrangement and alteration costs.
rearrangement and alteration of facilities are allowable.
and alteration costs incurred specifically for the project are
the prior approval of the awarding agency.

40. PReconversion costs. Costs incurred in the restoration or rehabilitation of
the non-profit organization's facilities to approximately the same condition

existing immediately prior to commencement of Federal awards, less costs related
to normal wear and tear, are allowable.




41 . Recruiting costs.

Subject to subparagraphs b, c, and d, and provided that the size of

T recruited and maintained ping with worllload reqguirements,
employment office

"help wanted" advertising, operating costs of an
£f, costs of operating an

-

a.
the sta
costs o
necessary to secure and mainteain an adeqguate sta

-ravel costs of

i
[

1 igs in kee
B
1
aptitude and educational testing program, employees while
engaged in recruiting personnel, travel costs of applicants for interviews for
rred incident to recruitment of

prospective employment, and relocation coste incu
are allowable to the extent that such costs are incurred pursuant

new employees,
well-managed recroitment program. Where the organization uses employment

to a
agencies, costs that are not in excess of standard commercial rates for such

services are allowable.

b. In publications, costs of help wanted advertising that includes color,
includes advertising material for other than recruitment purposes, or is
excessive in size (taking into consideration recruitment purposes Ior which
intended and normal organizational practices in this respect), .are unallowable.

special emoluments, fringe benefits,

Costs of help wanted advertising,
sional personnel from other

c.
and salary allowances incurred to attract pro

fes
organizations that do not meet the test of reasonableness or do not conform with

L2S

the established practices of the organization, are unallowable.

3

d. Where relocation costs incurred incident to recruitiment of a new
employee have been allowed either as an allocable direct or indirect cost, and
the newly hired employee resigns for reasons within his control within twelve
months after being hired, the organization will be required to refund or credit
relocation costs to the Federal Government.

such

£2. Relocation costs.
a. Relocation costs are costs incident to the permanent change of duty
assignment (for an indefinite period or for a stated period of not less than 12
months) of an existing employee or upon recruitment of a new employee.
Relocation costs are allowable, subject to the limitation described in

subparagraphs b, ¢, and d, provided that:

(1) The move is for the benefit of the employer.

(2) Reimbursement to the employee is in accordance wi
established written policy consistently followed by the employer.
(3) The reimbursement does not exceed the employee's actual (or

reasonably estimated) expenses.

. Allowable relocation costs for current employees are limited to the
following:
{1) The costs of transportation of the employee, members of his
immediate family and his household, and personal effects to the new location.
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tnedent o the disposition of tne employee's former home. These Crfe ey
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¢

dascribed in (41, ars limited to § percent ol the sales

vt the:
amp b oves o Formar home.
{4} The continuing cosss of ownership of the vacant former hone
tlemant or lease date of the employee's new permanent home, such an
&

allay he ne

ma LN Lanarce r;f buildings and grounds (excluzive of
ntalatiaen, tazes, and property insurance.

’

1
firing up axpenses),

{(Y) Orher necessary and reasonable expensas normally incident to
Tetocatiyan, sauch o as the conta of canceling an unaxplred lease, disconnecting and

ing Lnourance against lons of or

Lo

reanslalling household appliances, and purchas
damagen to personal property.  The cost of canceling an unexpired lease
pama tad to thrae times the monthly rental.

¢ Allowable relocation costs for new employeas are limited to those
described in (1) and (?) of subparagraph h.  When relocation costs incurread

incident o the recruiltment of new employees have been allowad either as a
and the emplovyee resigns for reasons within his control
within 12 months after hire, the organization shall refund or credit the Federal
Government for its share of the cost. However, the costs of travel to an

owarseas location shall be considered travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are

not permitted at the location for any reason and the costs do not include

dirvact or indirect cost

of transporting household goods.

moots rejated to relocation are unailowalje:

p

o The folliowing

Ty Feos and other conto annocoated with acqulrt ing @ new nome.

2y A Jloss on the swule o7 4 FoTmer nome.

) Continuing mortgage principal and interest payments on & home

[&e]

neing sold.

(4) Income taxes paid by an employese related to reimbursed

43. PRental costs of buildings and equipment.

a. Subject to the limitations described in subparagraphs b. through d. of
this paragraph 43, rental costs are allowable to the extent that the rates are
reasonable in light of such factors as: rental costs of comparable property, if
any; market conditions in the area; alternatives available; and, the type, life
expectancy, condition, and value of the property leased. Rental a“'”cmgement
should be reviewed periodically to determine if circumstances have changed and
other options are available.

b. Rental costs under “sale and lease back” arrangements are allowable
only up to the amount that would be allowed had the non-profit organization
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Thie amount would include expenses such as
(e85, and insurance.

tares,

continued to own the property.

use allowance, maintenance,

depreciation or
‘s under “"less-than-arms-length” leases are allowable only up
of this paragraph 43.) that would

c. Rental costs
to the amount (as explained in subparagraph b : :
be allowed had title to the property vested in the non-profit organizatiory
this purpose, a less-than-arms-lengtl lease ig one under which one party Lo the
lease agreement is able to contrel or substantially influence the actions ol the
but are not limited to those between (i) divisions
of a non-profit organizat ii) non-profit organizations under common control
through common officers, directors, or members; and {(iii) 4 non-profit
organization and & director, trustee, officer, or key employee of the nmon-profit
organization or his immediate family, either directly or through corporations,
trusts, or similar arrangements in which they hold a controlling interest. For
example, a non-profit organization may establish a separate corporation for the
sole purpose of owning property and leasing it back to the non-profit

For

other. Such leasesg include,
ation;

organization.

d. Rental costs under leases which are required to be treated as capital
leases under GAAP are allowable only up to the amount (as explained in
subparagraph b) that would be allowed had the non-profit organization purchased
the property on the date the lease agreement was executed. The provisions of
Financial Accounting Standards Board Statement 13, Accounting for Leases, sheall
be used to determine whether a lease is a capital lease. Interest costs related
to capital leases are allowable to the extent they meet the criteria in
subparagraph 23. Unallowable costs include amounts paid for profit, management
fees, and taxes that would not have been incurred had the non-profit
organization purchased the facility.

Royalties and other costs for use of patents and copyrights.

e

patent or copyright or amortization of the cost of
or rights thereto, necessary for the

&. Royalties on a

acguiring by purchase a copyright, patent,
proper performance of the award are allowable unless:

(1) The Federal Government has a license or the right to free use of

the patent or copyright.
(2) The patent or copyright has been adjudicated to be invalid, or

hias been administratively determined to be invalid.

e _______(3) The patent or copyright is considered to be unenforceable.
-

(4) The patent or copyright is expired.

h. Special care should be exercised ip determining reasonableness where
the royalties may have arrived at as a result of less-than-arm's-length

bargaining, e.g.:
(1) Royalties paid to persons, including corporations, affiliated
#ith the non-profit organization.
(2) Royalties paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that & Federzl award would be

made .
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However,

17 Sedlang and marketing.  Costs
cervican of the non-profit organi
At achment B, paragraph 1. as allowable public relations cost.

prior approval by awarding agencias,

contn ara allowable as direct cogts, with

wiren heay dare necessary for the performance of Federal programsg
Ao Dpeclalived service facilities,

costs of sarvices provided by hithy complex o7 speciralazed
ws, wind

acd hy the pon-profit organization, such as comput
charges for the servicas meal

The

ity an opargat

Lunnels, and reactors are allowable, p."()vx.dr»:(l “he
addition, take Luto actount dany

Che conditions of archer 16 b or c. and, an
ptems of income or Federal financing that qualify as applicable zredats under
At tachmant A, subparagraph A.S. of this Circular.

must bhe charged directly to

b. The costs of such services, when materxial,
on the basis of a

anplicable awards based on actual usage of the searvices
schedufe of rates or established methodology that (i) does not discriminate
the non-profit organization, including

against federally-supported activities of
(11) 2 esigned

by the non-profit organization for internal purposes, and

usage s
to recovar only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of 211
pncirect costs. Rates shall be adjusted at least bilennially, and shall take
inta aonsidaration over/under applied costs of the previous periodic).

o, Wherse che costs incurred for a serviae are not matarial, thay may he
allocated as indirect costs.

4. Under some sztraordinary circumstances, where it 1s in the bes
P
s

La L

interest of the Federal Gove‘”nment and the institutvion to establish ullerratjve
5 worked out with the cognizant

costing arrangements, such arrangements may be
Pederal agency.

47 Tares

a In general, taxes which the organization is reguired to pay and which
are paid or accrued in accordance with GAAP, and payments made to loceal
governments in lieu of texes which are commansurate with the local government
services received are allowable, except for (i) taxes from which exemptions are

available to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
certificates, (ii) special assessments on land which represent capital
improvements, and (iii} Federal income taxes.

b. BAny refund of taxes, and any payment to the organization of interest
thereon, which were allowed as award costs, will be credited either as a cost
reduction or cash refund, as appropriate, to the Federal Government.
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46, Termination coste applicable to sponsored agreements
Termination of awards generally gives rise to the incurrvence ol costs, or the
need Jor special treatment of costs, which would not have arisen had the Federal
award not peen terminated. Cost principles covering these items are set forth
below. They are to be used in conjunction with the other provisions of this

Cireular in termination

The cust of items reasonably usable on the nou-profit organization's

not be allowable unless the non-profit organization submits
tems at cost without sustaining a loss.

situations.

[ =N
other worl shall
evidence that it would not retain such i
In deciding whether such items are reasonably usable on other worl of the non-
profit organization, the awarding agency should consider thé non-profit
organization’s plans and orders for current and scheduled activity.
Contemporaneous purchases of common items by the non-profit organization shall
be regarded as evidence that such ifems are reasonably usable on the non-profit

Any acceptance of common items as allocable to the
be limited to the extent that the .

organization’s other work.
in excess of the

terminated portion of the Federal award shall
quantities of such items on hand, in transit, and on order are
reasonable gquantitative requirements of other work.

b. If in & particular case, despite all reasonable efforts by the non-
profit organization, certain costs cannot be discontinued immediately after the
effective date of termination, such costs are generally &llowable within the
limitations set forth in this Circnlar, except that any such costs continuing
to the negligent or willful failure of the non-profit

after termination due
organization to discontinue such costs shall be unallowable.

useful value of specizl tooling, machinery, and is generally

h

c. Loss o
allowable if:
{1} Such specizl tooling, special machinery, or equipment is not
reasonably capable of use in the other work of the non-profit organizatiomn,
{(2) The interest of the Federal Government is protected by transfer
of title or by other means deemed appropriate by the awarding agency, and

{3) The loss of useful value for any one terminated Federal award is

limited to that portion of the acguisition cost which bears the same ratio to
the total acquisition cost as the terminated portion of the Federal award bears

to the entire terminated Federal award and other Federal awards for which the
—___v‘___m~_‘———“A~‘—7'#‘*“‘“‘*"‘§qujpmﬁﬁﬂf—was_éxxpLLted.
—

special tooling, special machihéry, or

d. Rental costs under unexpired leases are generally allowable where
clearly shown to have been reasonably necessary for the performance of the
terminated Federal award less the residual value of such leases, if:

{1) the amount of such rental claimed does not exceed the reasonable
use value of the property leazsed for the period of the Federal award and such
further period as may be reasonable, and

(2} the non-profit organization makes all reasonable efforts to

terminate, assign, settle, or otherwise reduce the cost of such lease. There
also may be included the cost of alterations of such leased property, provided

z /‘*.TTACJ**U\/\EI‘JT ..... >> .......
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wer samant claime and supporving data with o raespec

Chie RFederal award, unless the Larmunation is Ior

crctiar A-1100; and

{(h) The termination and settlemn

(MY Reasonable conls for the storage,
and digposction of property provaded by the Feder

for the Faderal award, except when grant
for disposals at a predetermined amoun

7 of Crrcular A=-110.
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3% chrongh 23
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salari
and (2).

related Lo
(1)

Inclirect costs
Ln subparagraphs

(3

: expenses

gecttamant

Sshat b bhe lamiied ta fringe benefits, occupancy co
¢, Claims under sub awards, including the a
vt oy are common to the Federal award,

ordaanization are generally allowable.

ceoni e Nedaral awovd. and of
St daana,

nagoare generally allowabio:
L lar conts reasonably

gdtion Lo the awarding agenay of

-

to the terminated portion of

{see Subpart

S

defaunlt LGl of

ent of subawards:

transportation, protection,
al Government or acquirad or
2as Oy contractors are

¢ an accordance with Subparts

¥
¥

o
N

and wages incurred as
Normally, such indirect costs
st, and immediate zupervision.

1locable portion of claims

and to other work of the non-profit

ndirect expense may be

A appropriate share of the non-profit organization's 1
aliocated Lo the amount of settlements with subcontractors and/or subgrantees,
provided that the amount allogatad is otherwise congistent with the basic
rquadelinas contained in Attachment A. The indirect expense 30 allocated shall

tiament

cyolude the same and similar costs claimed direcily or andurectly as
axpaennan,
4% Training costs.

a. Costs of preparation and maintenance of a program of instruction

including but not limited to on-thes-job,

classroom,

and apprenticeship training,

designed to increase the vocational effectiveness of employees, including

salaries or wages

tralning materials, textbooks,
therefrom), and

compensation which might arise

{1)

(excluding overtime
the director of

of trainees
salaries of

training and staff when the training program is conducted by the organization;

or
the organization,

{ii) tuvition and fees when the training is in
are allowable.

D.

an institution not operated by

Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities,

are

"2llowable only when the course or degree pursued is relative to the field in

which the employee is now working or ma
limited to:
(1} Training materials.

(2} Textbooks.

reasonably be expected to work, and are

.
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(3) Fees charges by the educational institution.
institution or, in lieu of
indirect costs of the

in excess of

Tuition charged by the educational
related share of
sum thereol 1s not

(4]
tuition, instrucrors' salaries and the
educational instiiution to the extent that the
the ruition which would have been paid to the participating educational

institcution.
(£) Salariez and related instructors who are employees of
the organization.
(6) Straight-time compensation of each employee for time spent
attending classes during working hours not in excess of 156 hours per year and
only to the extent that clircumstances do not permit the operation of classes or

attendance at classes after regular worling hours; otherwise, such compensation

ig unallowable.
¢. Costs of tuition, fees, training materials, and textbooks (but not
subsistence, salary, or any other emcluments) in connection with full-time
education, including that provided at the organization's own facilities, at a
post-graduate (but not undergraduate) college level, are allowable only when the
course or degree pursued is related to the field in which the employee is now
working or may reasonably be expscted to work, and only where the costs receive
the prior approval of the awarding agency. Such costs are limited to the costs
attributable to a total period not to exceed one school year for esach employee

so -trained. In unusual cases the period may be extended.

Costs of attendance of up to 16 weelks per employee per year at

d.
specialized programs specifically designed to enhance the effectiveness of
positions are allowable.

executives or managers or to prepare employees for such

Such costs include enrollment fees, training materials, textbooks and related
charges, employees' szlaries, istence, and travel. Costs allowable underx
this paragraph do not include those courses that are part of a degree-
oriented curriculum, which are allowable only to the extent set forth in

subparagraphs b and c.

e. Maintenance expense, and normal depreciation or fair rental, on
facilities owned or leased by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.

f. Contributions or donations to educational or training institutions,
including the donation of facilities or other properties, and scholarships or

----—fellowships, are unallowable.

g. Training and education costs in excess of thouse otherwise allowable
under subparagraphs b and ¢ may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field in which the employee is now working or may reasonably be expected to

worlk.

50. Transportation costs. Transportation costs include freight, express,
cartage, and postage charges relating either to goods purchased, in process, or
delivered. These costs are allowable. When such costs can readily be identified
with the items ipvolved, they may be directly charged as transpertation costs or

> T ATTACHMENT Moo

pace Ol oF OS5 pacEs




Came aragranh O Wheore g o

P P P BRI ) I .
RESISIATE . L LU Sy Lann

Chiee mate v als roaca;ved cannot roads ‘V he made, Uransporiation costs may he
.

acecounts i the organization 7o, 1 own

hen i ogeecd Lhe appropriate indarect cont
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penses for Crawsportelron, lodging,

. Ganayal. Travel Costs are tne ax
subninvence, and related ltems incurred by esmployeoes who are in travel statns on

alfrcial basiness of the non-proflt organi LOT1 .
mileage hasls in lleu of actual costs
cherrrad,  or on oa combinataion of the two, provided the method used L5 applied o
thoantire Crip oand not to selected days of the trip, and results in charges

the non-profi!

Such costs may be charqged on

are asrnal cost basis, on oo pey diam or

e
cmsistent wich those normally allowed in like circumstances in
{

orvaaniataon’s non-federally- sponsored activitiar

1es .
incurred by employees and olf
once, and Jncidental
the axtent such

. Lodging and subsaistence. Lonts
travel, Lncluding costs of lodging, other subsist
shall be considered reasonable and allowable only Lo

not exceed charges normally allowaed ny the non-profit orqanization in its
-profit organization’'s writlten travel

regular operations as the result of the non

policy. In the absence of an acceptable
reqgarding Lravel costs, the rates and amounts established under subchapter I of

Expenses;

57, 7Title 5, United States Code (“Travel and Subsistence Exp 5;

Chaptear b
Mileage Allowances”), or by the Administrator of General Serviaces, or by the

President {(or his or her designee) pursuant to

shall apply to travel under Federal awards (48 CFR 21.205-46(a)) .

¢. Commercial air travel.

(1) Airfare costs in excess of tnhe customary standard commercial
asvfare (coach or equivalent), Federal Government contract airfare (whare
suthorized and available), or the lowest commercial discount alrfare are
except when such accommodations would: {a) reguire circuitous

unallowable
o) aexcessively prolong

outing; (b) require travel during unreasonable hours;

vel; (d} result in additional costs that would offset the transportation
{e) offer accommodations not reasonably adequate fox the traveler’s
organization must justify and document these

a
5avings; or
in order for the use of Tirst-class airfare

5
medical needs. The non-profit
conditions on a case-by-case bacis
to be allowable in such cases.

the Federal

ect

{2) Unless a pattern of avoidance is detected,
Government will generally not question a non-profit organization's
determinations that customary standard airfare or other discount airfare is
unavailable for specific trips if the non-profit organization can demonstrate
either of the following: {a) that such airfare was not available in the
specific case; or (b) that it is the non-profit organization’s overall practice
to make routine use of such airfare.

d. Air travel by otler than commercial carrier. Costs of travel by non-
profit organization-owned, -leased, or -chartered aircraft include the cost of
lease, charter, operation (including personnel costs}, maintenance,

depreciation, insurance, and other related costs. The portion of such costs

that exceeds the cost of allowable commercial air travel, as provided for in
subparagraph} c., is unallowable.

written non-profit organization policy

any provisions of such subchapter
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es for foreign travel costs are allowable
EBach

e. Foreign travel. Direct charges
only when the travel has received prior approval of the awarding agency.
For purposes of this

>
However,

separate foreigy Lrip must receive such approval.
“foreign travel” incluod any travel outside Canada, Mexico, the
the

and any United States territories and possessions

provision,

United States,
term “foreign travel” Tfor a non-profit organization located in a foreign country

means travel outside that country.
of trustees (or directors) are

Travel and subsistence cosSts

52. Trustees.
The costs are subject to restrictions regarding lodging, subsistence

allovable.
st

and air travel costs provided in paragraph 51.

_—

e s . )
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Circular No. &-133
Revised to show changee published in the Federal Register Ju‘ne 4?, 2003
sudits of States, Local Govermments, and Non-Profit Organizations

CXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

T0 THE HEADS OF
SUBJECT Audits of States, Local Governments, and Non-Profit Organizatione
iy Purpose. This Circular is issued pursuant to the Single Audit Act of
1984, P.L. 98-502, and the Single Audit Act Amendmente of 1996, P.L. _LU‘J—:LBG.»
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2. Authority. Circular A-123 is issued under the authority of sections
503, 1111, and 7501 et seg. of title 21, United States Code, and Executive
Orders B248 and 11541.

3. Resciesion and Supersession. This Circular rescinds Circular 2-128,
nazudits of State and Local Governments,' issued April 12, 1985, and supersedes

vAudits of Institutions of Higher Education and
For effective dates,

the prior Circular A-133,
Other Non-Profit Institutions,® issued Zpril 22, 1956.
see paragraph 10.
Except as provided herein, the standards set forth in this

4, Policy.
Circular shall be applied by all Federal agencies. If any statute . »
requirements that differ from the

specifically prescribes policies or specific
standards provided herein, the provisions of the subseguent statute shall
govern.

Federal agencies shall apply the provisions of the sections of this
Circular to non-Pederal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agsncies, 0r are
subrecipients expending Federal awards received from a pass-through entity (a
recipient or another subrecipient).

This Circular does not apply to non-U.S8. based entit;‘les_ex_pending
Federal awards received either directly as a recipient or indirectly as a

subrecipient.
5. Definitions. The definitions of key terms used in this Circular are
contained in § .105 in the Attachment to this Circular.

The specific requirements and responsibilities of

6. Reguired Action.
Federal agencies and non-Federal entities are set forth in the Attachment to
-~ - -this-Circular—Federal—agencies— —
either directly or indirectly, shall

making awards to non-Federal entities, : -
adopt the language in the Circular in codified regulations as provided 1in

Section 10 (below), unless different provisions are reguired by Federal
statute or are approved by the Office of Management and Budget (OMB) .

7. OMB Responsibilities. OMB will review Federal agency regulations gmd
implementation of this Circular, and will provide interpretatiomns of policy

requirements and assistance to ensure uniform, effective and efficient
implementation.
&. Information Contact. Further information concerning Circular 2-133 may
be obtained by contacting the Financial Standards and Reporting Branch,_ Office
Office of Management and Budget, Washington,

of Federal Financial Management,
DC 20502, telephone (202) 395-3993,

. ATTACHMENT .. &
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PART

--AUDITS OF STATES, LOCAL GOVERNMENTS,

ORGANIZATIONS

Subpart A--General
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220
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Subpart A--General

§ .100 Purpose.
This part sels forth standards oy obtaining oonsisiency and uniformity

amony Federal agenciss for tne audit o nop Federval antities expending Fadera)

awards .

§ .105 Definitions,.

Audiit, medlts any non-ifraderal

musth bhe audited under this part.

ant ity thet =xpands Federal awards which

Audiitoy means an auditor, vuat is a public accountant or a Federal,
Srtats oor Jocal government audit organization, which meets the general
standards aepacilied in generally accepted government auditing standards

(GAGAS) . The rerm avditor does not include internal auditors of non-profit

g

organizat ions .

et o

Audit finding means deficiencies which the auditor is required hy
it the achedule of findings and questioned costs.

§__ -510(a) to reporc
2 FRederal program in the

Catalog of Federal) Domestic Agsigctance [CFDAY .

Clustey of programg means a grouping of closely related programs that
The types of clusters of programsg are
{5¥A}, and other

share common compliance requirements.
research and development (R&D), student financial aid

clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as desigrated by a State for
the

Federal awards the State provides to its subrecipients that mee
definition of a cluster of programs. When designating an "other cluster,” a
State shall identify the Federal awards included in the cluster and advise the
subrecipiants of compliance requirements applicable to the cluster, consisteant
with §_ .400(d) (1) and §  .400(d){z), respectively. A cluster of programs
shall be congidersd as one program for determining major programs, as
desgcribed in § 05320, and, with the exception of R&D as describsd in

§ .200(e), whether a program-specific audit may be electe

Cognizant agency for audit means the Federal agency designated to carry

out the regponsibilities described in § .400(a) .

the Circular 2-133 Compliance

Circular 2-~133 or such documents as
it. This document is available from

of Documents, Washington, DC

Compliance supplement refers to
Supplement, included as Appendix B to
OMB or its designee may issue to replace
the Government Printing Office, Superintendent

20402-9325.

Corrective action means action taken by the auditee that:

(1) Corrects identified deficiancies;

{2) Produces recommended improvements; oY

(2) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agengv has the same meaning as the term ggency in Section 551(1)

‘of title &, United States Code.

Federsl award means Federal financial assistance and Federal cost-
reimbursement contracts that non-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does

4
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under grante or contracte, used to buy

such vendors shall be covered
Contractes Lo opsrate Federal
(GOCVs) are excluded from the

include procurement contracts,

not
Any audits of

goode or services from vendors.
by the terms and conditions of the contract.
Government owned, contractor operated facilities
reguirements of this part.

Federal avarding agency means the Federal agency that provides an award

directly to the recipient.
Federal financial assistance means assistance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §__ .205(h) and §___ .205(1)

Federal program means:
All Federal awards to a non-Federal entity assigned a single

(1)
number in the CFDA.

(2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one

program.
(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:
(i) Research and development (R&D);
(SFz); and

Student fimancial zid

(ii)
as described in the definition of cluster

(iii) "Other clusters,t
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally_ accepted accounting principles has the meaning specified in
generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA) .

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Zlaskan Native village or regional or

the Alaskan Native

village corporation (as defined in, or established under,
— -~ —Claims- Settlement-Act} that—is recogrized by the United States as eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the

achievement of objectives in the following categories
Effectiveness and efficiency of operations;
Reliability of financial reporting; and
Compliance with applicable laws and regulations.

Internal control pertaining to the compliance requirements for Federal
{Internal control over Federal programs) means a process--effected Dy

pnrodrams

\
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an entivy's management and other parsonnel --designed to provide reasonable
ASSUTANCE ¥ for Federal

DT OQITANS

arding the achievement of the following objectives
¢ < ¢ J

03 Trangactiong are proparly recorded and accounted for to
(i} Permilt the preparation of reliable Zinancial statements and

frecleral  raports;
{ii) Maintain accountability over agsets; and
(iil) Demonstrate compliance with laws, regulations, and other
comMpfLance requirements;

1) Transactions are executed in compliance with:

and the provigions of contracts or grant

(i) Laws, regulations,
effect on a Pederal nrogram,

agraasmants that could have a direcr and material
arcl
LY ARy ovther lawm and requiations that are identiflied in the

compliance supplement; and

r

s are safequarded against loss

2) Funds, property, and other ass
Jrom unauthorirzed use or disposition.

Loan means a Federal loan or loan guarantee received or administered hy
a non-Federal entity.

Local ggvernment means any unit of local government within a State,
tnaeluding a county, borsugh, municipality, city, town, township, parish, local
public authority, special district, school district, intrastare district,
counail of governments, and any other ingtrumentality of local government.

Maicr program means a Federal program determined by the auditor zo be a
mat)or program in accordance with § .520 or a program identified as a major
program by a Faderal agency or pags-ihrough entity in accordance with

§ .215{c) .

Management decision means the evaluation by the Faderal awarding agency

or pass-through entity of the sudit findings and corrective action plan and
the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or non-profit

organization.

Non-profit organization means:

(1) any corporation, trust, assoclation, cooperative, or other

organization that:

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

{ii} Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions

of higher education and hospitals.
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OME means Lhe BExecutive Office of the Precident, Office of Management
and Budget.

Oversight agencv for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not asgsigned
& cognizant agency for audit. When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
The duties of the oversight agency for audit are described

responcibilities.

in § .400(b) .

the following is added to this definition:
ssign oversight to

1S

bffective July 28, 2003,
4 Federal agency with oversight for an auditee may ree
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 20 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment."
Pass-throuah entity means a non-Federal entity that provides a Federal
to a subrecipient to carry out & Tederal program.

award
Program-specific audit means an audit of one Federal program as provided

-
for in § .200(c) and § .235.,

Questioned cost means a cost that is guestioned by the auditor because

of an audit finding:

(1) Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreemant, oOr
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported by
adequate documentation; or
costs incurred appear unreasonable and do not reflect

(3) Where the
person would take in the circumstances.

the actions a prudent

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program.

Research and develonmeht (R&D) means all research activities, both basic
and all development activities that are performed by a non-

and applied,

Research is defined as a systematic study directed toward
died—-—-The-term

Federal entity.
fuller scientific knowledge or understanding of—thesubjectstudied
research also includes activities involving the training of individuals 1im
research technigques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
Development 15 the systematic use of Xnowledge

in the instruction function.
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and

development of prototypes and processes.

Single audit means an audit which includes both the entity's financial

statements and the Federal awards as described in § .500.

State means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samca, the
Commonvwealth of the Northern Mariana Islands, and the Trust Territory of the




cherao!, any multi-htabte, ragronal, o

Factflre Taiands, any rnotrumentalivy
and any Incdian Lribe as

tntarstate entity which has governmental functions,
defined in this section.
Student FPinancial Adid (5Fa) includes those programs of general student
iatance, such as those authorized by Titie IV of the Higher Rducation Act
5f 1969, as amended, (20 U.5.C. 1070 et seq.) which is administered by the
.0, bepartment of Education, and similar programs provided by other Federal
agaencian. it sdoes not include programs which provide fellowships or similay
Faderal awards to students on a compebtitive basis, or for specified studies or

molh.

a non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program, but does
not inciude an individual that is a beneficiary of such a4 program. A
subrecipient may also be a reciplent of other Federal avards directly fZrom &
Guidance on distinguishing between a subrecipient

sLpient means

Federal awarding agency.
and a vendor L3 provided in § .210.

Tvnes of compliance reguirements refers Lo the types of compliance
requirements listed in the compliance supplement. Examples include:
activities allowed or unallowed; allowable costs/cost principles;, cash
management; eligibility;, matching, level of effort, earmarking; and,

reporting.

Vendor means o deasler, distributor, merchant, or other seller providing
goods or services that are required for the conduct of & Federal program.

These goods or services may be for an organization's own use or for the us
peneficiaries of the Federal program. Additional guidance on distinguishing

petween a subreciplent and a vendor is provided in § .210.

e of

Subpart B--audits

S .200 Audit reguirements.
fa) Audii reguired. Non-Federal entitias that expend 5300, 000
(5500,000 for fiscal years ending after December 31, 2003) or more in a year

ic audit conducted for

(7

in Federal awards shall have a single or program—spe /
that year in accordance with the provisions of this part.
determining Federal awards expended is provided in § .205,

Guidance on

(b) Single audit. Non-Federal entities that expend $300,000 ($500,000
for fiszcal years ending after December 21, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § . 500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (c) of this section.

(c) Program-specific audit electrion. When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § _ .235. B program-specific
audit may not be elected for R&D unless all of T the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass—through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

Federal awards expended are less than 5300,000

(d) Exemption when
ding after December 31, 2003]. Non-Federal

($500,000 for fiscal vears en
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than S300,000 (5500,000 For fiscal years ending
are exempt Irom Federal
.215(a), but records

entities thal expend legs
aiter December 31, 2003) a year in Federal awards
audit requirements for that year, excepl ag noted in §

able for review or audit by appropriate cofficials of the Tederal
and General Accounling Office (GAO).

Cantrrs (FFRDC)H .
elect to treat the

must e avail
agency, pass-through entity,
Devel opment

Funded Res=zarch and
FFRDC may

(e) Federally
Management ol an auditee that owns or operates a
FFRDC as & separate entity for purposes of this part.
§ .205 Basie for determining Federal awards expended.

The determination of when an

{(a) Determinine Federal awards expended.
award is expended should be based on when the activity related to the award
occurs. Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to

subrecipients; the use of loan proceeds under loan and loan guarantee
the receipt of surplus property,; the

the receipt of property:
the distribution or consumption of food

programs;
receipt or use of program income;
commodities; the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the periocd when insurance is in force.

Since the Federal Government is

(b) Loan and loap guarantees (loans}.
at risk for loans until the debt is repaid, the following guidelines shall be

used to calculate the value of Federal awards expended under loan programs,
(c) and (d) of this section:

except as noted in paragraphs

Value of new loans made or received during the Iiscal year:;

(1)
plus
(2) Balance of loans from previous years for which the Federeal
Government imposes continuing compliance reguirements; plus
or administrative cost allowance

(3) any interest subsidy, cash,

received.
(loans]) at institutions of highex

{c) Loan and loan guarantees
education. When loans are made to students of an institution of higher
then only the value of

education but the institution does not make the loans,
———_Jloans_made during the year shall be considered Federal awards expended in that
The balance of loans for previous years 35 not inciuded-as-Jfedersad——m-—

year.
awards expended because the lender accounts for the prior balances.

Prior loan and loan quarantees (loans) Loans, the proceeds of
are not considered Federal
and the provisions

()
vwhich were received and expended in prior-years,
awards expended under this part when the laws, regulations,
of contracts or grant agreements pertaining to such loans impose no continuing
compliance reguirements other than to repay the locans

{e) Endowment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a
However, free rent received as part

Federal award expended under this part.




Of an award vo carry out a federal program shell pe included in determining

Faderal awards expended and subject to avdit wunder this part.

non-cash assiatance, such as

Ly Yaluwing nop-cash aggigstance. Federal
fres rent, food stamps, food commodities, donated property, or donated sUurplus
nroparty, shall be valued at fair market value at the time of receipt or the

asnsensed vaine provided by the Faderal agency.

s Modicare. Medicare payments to a non-Federal entity for providing
nathant care anervices to Medicare eligible individuals are not considered

Faedaral awards expended under this part.

() Medicaid. Medicaid payments to a subreciplent for providing
paltiant care gservices to Medicaid eligible individuals are not consideread
Federal awards ezpended under this part unless a State requires the funds Lo
he treated as Federal awards expended because reimbursement iLs on a cost-

ament hasis.

Tesmbuy

() Certain loans provided by the National Credit Union
Administration. For purposes of this part, loans made from the National

Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal

awards ervpended.

5 .210 . Subrecipient and vendor determinations.
(&) General. An auditee may be a recipient, a subrecipient, and a
vendar. Faderal awards expended as a recipient or a subrecipient would be

subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
and (e) of this section should be considered in determining

paragraphs (b)
whether payments constitute a Federal award or a payment for gaods and

SeYvices.
Characteristics indicabtlive 0f a Federal averd

(1) federal award.
received by a subrecipient are when the organization:

Determines who is eligible to receive what Tederal financial

{1
agsistance;

(2) Has its performance measured against whether the objectivas
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal

program compliance reguirements; and

(5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass-through entity.

(c) Pavment for aoods and services. Characteristics indicative of a
payment for goods and services received by a vendor are when the organization:
(1) Provides the goods and services within normal busirness
operations;
10 ATTACHMENT ... & .
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similar goods or services Lo many different

(2) Frovides
purchasers;

(2) Operates in & competitive énvironment;

(4) Frovides goods or services that are ancillary to the

operation of the Tederal program; and
(5) Is not subject to compliance reguirements of the Federal
program.
There may be unusual
In maling the

(d) Use of judgment in makino determination.
the

circumstances or exceptions to the listed characteristics.
determination of whether & subrecipient or vendor relationship exists,

substance of the relationship is more important than the form of the
It is not expected that all of the characteristics will be present

agreement .
and judgment should bhe used in determining whether an entity is a subrecipient

or vendor.
Since this part does not apply to for-

(e) For-profit subrecipient.
proiit subrecipients, the pass—through entity is responsible for establishing

regquirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the

contract, and post-award audits.

1) Compliance responsibilitv for vendors. In most cases, the

(f
auditee's compliance responsibility for vendors is only to emsure that the

procurement, receipt, and payment for goods and services comply with laws,
and the provisions of contracts or grant agreements. Program

not pass through to vendors. However, the
compliance for vendor transactions which’

is responsible for program compliance or
Also,

regulations,
compliance reguirements normally do

auditee is responsible for ensuring

are structured such that the vendor
the vendor's records must be reviewed to determine program compliance.

when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

& .215 Relation to other audit requirements.

(a) Budit under this part in lieu of other audits. An audit made in

-——aceordance—vith-—this—part-shall be-in-lieu of any financial aundif reguired
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of TFederal agencies, including their
Inspectors General, or GAQO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)

nor authorize any auditee to constrain Federal agencies from carrying out

additional audits. BAny additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

b Federal agency

for additional audits.
consistent with other

(b) Federal agency to pay
that conducts or contracts for additional audits shall,
applicable laws and regulations, arrange for funding the full cost of such

additional audits.

ATTACHMENT .. \(: ..........
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DYogran Lo be owdibed as a maior program. A Federas]

Lo have a particular Pederad program audsted as

FPaderal agency conduciting or arranging for the
sunh yecuasts showid he made st

pe auditaed. The

(1) Requaest for a
agency may yvequest oan andatae
A maor program o an Lieu of the
additronal andits,  To allow oy D

LTI,
B0 days prior to the end of the {iscal year Lo
auditor, schould promptly respond to such
request by informing the Federal adgency whether the program would otherwige bHe
Aanclired as a major program wsing the risk-based avdit approach described Ln

tERant

Auditse, after consuliation with its

& _520 and, if not, the astimated incremental cost. The Federal agenny
shall then promptly confirm to bhe auditee whether it wantsg the program
audited as a major program. Lf the program is to be avdited as a major

Padara) agency reguest, and the Fedaral agency agreos
then the auditee shall have Lhe program
through entity may use the provisiong of

Drogram based upon thils
Lo pay ot full Lnceremental costs,

asuditad as a major program. A pass-
Chas paragraph for a subrecipient.

& .220 Fraquency of audits.

audits provided in pavagraphs {a)
ghall be perforaed

Except for the provisions for biennial
and (b)Y of this section, audits requiraed by this part

annual ly. Any biennial audit shall cover both years within the biaennial

period.

te or local government that is required by constitution ox

! ™y
{er) A5t
to undergo its andits less freguently

ta
statute, in effect on January 1, 1987,
than annually, is permitted to undergo its audits pursuant to this part
pbiennially. This r
under audit.

equirement must ztill be in effect for the biennial period

July 1, 1992, and January 1,
y

hiennial periods ending between
permitted to undergo its audits pursuant te this part biennia

5 .225% Sanctions.

NG audit costs may be charged to Federal awards when audits required by
this part have not been macde or have been made but not in accordance with this

In cases of continued inability or unwillingness to have an audit

part.
Federal agencies and pass-through

conducted in accordance with this part,
entities shall take appropriate action using sanctions such as:

(5]

{a) Withholding a percentage of Federal awards until the audit )

it
conpleted satisfactorily;
() Withholding or disallowing overhead costs;
(c) Suspending Faderal awards until the audit is conducted; or

(d) Terminating the Federal award.

§ .230 Audit costs.

(a) 2llowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

Federal awards.

12
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(1) Unallowable costs. £ non-Federal entity shell not charge the
following to a Federal award:
The cost of any audit under the Single Audit Acl Awendments
in accordance with this part.

(1)
(31 U.S.C. 7501 elt_seq.)

e

of 1996 not conducted
{2) The cosl ol auditing a non-Federal entity which has Federal
awards erpended of less than $300, 000 ($500,000 for fiscal years ending dfter
December 31, 2003) per year and is thereby exempted under § _ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § . 400(d) (3),
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-
through entity and address only one or more of the following types of
compliance requirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reporting.

aundits.

§ .235 Program-spezific
audit guide available. In many casSes, a program-
available to provide specific guidance to the
compliance reqguirements, suggested

The auditor should

fic

b
t

(a) Program-speci
specific audit guide will
auditor with respect te in
audit procedures, and audit reporting requirements.

contact the Office of Inspector General of the Federal agency Lo determine
When a current program-specific audit

[=)
ernal control,

whether such a guide is available,
guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.
(b) Proagram-specific gudit cguide not available. (1) When a program-

specific audit guide is not available, the auditee and auditor shall have
Federal program as they would have

basically the same responsibilities for the

for an audit of a major program in a single audit.

{2) The auditee shall prepare the financial statement({s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings comsistent with the reguirements of §  .315(¢(b), and a
nsistent with the requirements of § .315(c).

corrective action plan co

(3) The auditor shall:

Perform an audit of the financial statement(s) for the

(i)
Federal program in accordance with GAGAS;

{ii) Obtain an understanding of internal control and
perform tests of internal control over the Federal program consistent with the
reguirements of § .500{c) for a major program;

Perform procedures to determine whether the auditee

(1ii)
and the provisions of contracts or grant

has complied with laws, regulations,
agreements that could have a direct and material effect on the Federal program

consistent with the requirements of § .500(d) for a major program; and




(iv)  Follow up on priar audit fandings, perfomm rﬂv:vminvnr:

the reasonableness of the summary schedule of prior audit finding
and report a current year asdit finding, when the

adule of prioery audit findings materially

preparead by the auditee

surty tar concludes chat the suammary

misrepresents the status of any prior audat Zinding on

3

redquirements of § .500 (o) .

+

accordance with Lhe

(1) The auditor's reportis) may be in the form of either
comblinad oy separate reports and may bhe organized di.fferently from the manner
presented in this section. The suditor’'s report{s) shall state that the audit
wasn conducted in accordance with tnis part and anJ.ude the following:

{3) An opinion (or disclaimer of opinionj as Lo whether

financial statement{s) of the Federal program is presented fairly an all

Lve st
stated accounting policies;

matayrial respects in conformity with the

{1i) A report on internal control related to the Federai

thall describe the scope of testing of internal control and the

pragram, which
resullts of the testn;

(Lil) A raport on compliance which includes an opinion (or

sclaimer of opinion) as to whether the ouditee complied with laws,
requlations, and the provicions of contracts or grant aqreements which could
Nave o direct and material effect on the Federal program; and

{iv) 2 schedule of findings and guestioned costs for the
:deral pragram that includes a summary of the auditor's results relative to
“ederal program in a format consistent with §  .505{(d} (1) and findings
tent with the requirements of §  .505(d) (3).

sten

and guestioned costs congiste

fc) Report submission for program-specific audifs.
shall pe completed and the reporting required by p

(1} The audit aragraph
() (2)y or (e)(3) of this section
aceipt of the auditor’s report(s), or nine months after the end of the audit
pﬂ_ riod, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a progran-
cific audit guidh. (Howaver, for fiscal years Pegimning on or before June
1998, the audit all be completed and the required reporting shall be
bmitted within the earlier of 30 days after receipt of the auditor’s
report {s), or 13 months after the end of the audit period, unless a different
eriod is specified in a program-specific audit guide.) Unless restricted by
law or requlation, the auditee shall make report copies available for public

inspection.

oo

Moo
(D oot

'U

(2) When a program-gspecific audit guide is available, the
auvditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b}, as applicable to o
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting

reguired by the program-specific audit guide.

{3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with

submitted within the earlier of 30 days after

14 -
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" of expenditures of Federal awards in accordanceé with §

§  .320(b), as applicable to & program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of

findings and questioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on

behalf of the Federal awarding agency, )
in the case of a subrecipient. Instead of submitting the reporting package Lo
the pass-through entity, when a subrecipient is not required to submit a
reporting package to the passg-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
reqguirements of §  .320(e) (2). A subrecipient may submit & copy of the
reporting package to the pass-througlh entity to comply with this notification

reguirement.
(d) Other sections of this part mav apply. Program-specific audits

are subject to § .100 through § .215(b), & .220 through §& .230,

.315, § .320(f) through & .320(3), & .400

S .300 through § .305, §
through §  .405, § .510 through § 515, and other referenced provisions

of this part unless contrary to the provisions of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C--auditees
s .300 Auditee responsibilities.

The auditee shall:
and

{a) Identify, in its accounts,
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the
pass-through entity.

Maintain internal control over Federal programs that provides

all Federal awards received

(b)
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of

its

contracts or grant agreements that could have a material effect on each of

Federal programs.
or

(c) Comply with laws, regulations, and the provisions of contracts
grant agreements related to each of its Federal programs.
including the schedule

Prepare appropriate financial statements,
T310

(d)

{e) Ensure that the audits reguired by this part are properly
When extensions to the report submission

performed and submitted when due.
due date reguired by § .320(a) are granted by the cognizant or oversight

agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(1) Follow up and take corrective action on audit findings, including
preparation of a swamary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

§ .305 Aunditor selection.

CTTACHMENT .. &
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audit aervices, auvditees shiall

(a) Aucli borr procurement . inoprocuring ¢
foliow the procurement standards prascribed by the Grants Management Common
Rule (hereinafter referred to as the "A-102 Common Rule") published March I1,
1988 and amended April 19, 198% [insert appropriate CFR citation], Circular
=110, "Uniform adminisztrative Recquirements for Grants and Agreements with
Tnetitutions of Higher Educatlion, Hospitals and Other Now-Profit
Organtzations, " or the FAR (48 CFR part 42j, as applicable {OMB C

available from the Office of Administration, Publications Office, room 2200,
New Evecutive Office Building, Washington, DC 20503) . Whenever possible,
auditees ghall make positive efforts to utilize small businesses, minority-
owned firms, and women'‘s business enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), as applicable. In reguesting proposals for audit services, the
ohjectives and scope of the audit should be made clear. TFactors to be
”")“."Jd(,?”"d in r‘vaﬁl.uating each proposal for audit gervices include the
W‘"‘powﬁw"nos., to the request for proposal, relevant experience, availabilirty
of scaff with profeggional gqualificacions and technical ab*ljt"e.,, the resulis
of c:*:':clnu.i guality control reviews, and price.

irculars are

An

(b) Regtriction on auditor preparing indirect cost proposals .
may

auditor who prepares the indirect cost proposal or cost allocation plan
not also be gselected to perform the audit required by this part when the
indirect costs recoversd by the auditee during the prior year exceeded 5]
million. This resgtriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsedquent yesars in
which the resulting indirect cost agreement or cost allecation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

e85,

June 30, 1998.

(c) Use of Federal suditors. Federal auditors may perform all or part
of the work reguired under thiz part if they comply fully with the
e

requirements of this part.

§ .310 Financial statements.

The audites shall prepare financial

(a) Financial gtatements.
results of operations or

statements that reflect its financial posit:ion,
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the reguirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in

accordance with § .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
coverad by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
and pass-through entities to make the schedule sasier to use. For

agencies
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for sach award year separately. t a
minimum, the schedule shall:

For

(1) List individual Federal programs by Federal agency.
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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(2) For Federal awards received as a subrecipient, the name of
the pacs-through entity and identifying number assigned by the pass-through
entity shall be included.
2) Provide total Federal awards expended for each individual

(Z
Federal program and the CFDA number or other identifying number when the CFDA
information is not available.

(4) Include notes that describe the gignificant accounting
policies used in preparing the schedule.

(5) To the extenl practical, pass-through entitiesg should
identify in the schedule the total amount provided to subrecipients from each
Federal program.
(6) Inciude, in either the schedule or & note to the schedule,

the value of the Federal awards expended in the form of non-cash assistance,
and loans or loan

the amount of insurance in effect during the year,
guarantees outstanding at year end. While not required, it is preferable to

present this information in the schedule.

g .315 audit findings follow-up.

{a) General. The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibilitry, the auditee
summary schedule of prior audit findings. The auditee shall
current year audit findings. The

shall prepare &
also prepare a corrective action plan for
summary schedule of prior audit findings and the corrective action plan shall

include the reference numbers the auditor assigns to audit findings under
§  .510(e). Since the summary schedule may include audit findings Ifrom
multiple years, it shall include the fiscal year in which the finding
initially occurred.
(b) Summarv schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questionsd costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph -(b) (1) of this
section, or no longer valid or not warranting further action in accordance

of this section.

with paragraph (b) (4)

(1) When audit findings were fully corrected,

the summary
schedule need only list the audit findings and state that corrective action

was taken.
(2} When audit findings were not corrected oxr were only

partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is significantly different from

corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.
(4) When the auditee believes the audit findings are no longer

valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. B valid reason for considering an audit
finding as mot warranting further action is that all of the following have
occurred:

(1) Two years have passed since the audit report in which

=
~J
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to the Federal olearinghouse,

Che Tinding occurred was submitted
(i.1) The Federal agency or pass-through antity is not
currencly following up with the auditae on the audit finding; and

ieaved,

o

(131) B management decision wag not
At the completion of the audit, the

cach audit finding
lve action plan
crpve

() Zorrective action plarn.
anditea ashall prepare a corrective actlion plan to address
included in the current yvear auditor's reports. The correct:
shall provide the name(s) of the contact person{s) responsible for cor
action, the corrective action planned, and the anticipated completion date.
I'f tne auditee does not agree with the audit findings or believes corrasctive
then the corresctive action plan shall include an

action g not required,
axplanation and specific reasons.

§__ .32 Raport submlsaion.

fa) General . The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (¢) of this section shall be submitted within the
sarlier of 30 days after receipt of the auditor's report{s), or nine manths
afcer the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal
vears beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
carlier of 30 days after receipt of the auditor’s report(s), or 13 months
after the end of the audit period.} Unlegs restricted by law or ragulation,
“he auditee shall make copies available for public inspection.

bl Data Collsction. (1) The auditse shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the audites, its Federal programe, and the
results of the audit. The form shall be approved by OMB, available Ifrom the
Federal clearinghouse designated by OMB, and include data eiements similar to
those presented in this paragraph. A senior level raepresentative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the reguirements of this
part, the form was prepared in accordance with this part {and the instructions
and the information included in the form, in its

accompanying the form),
entiret are accurate and complete.

ety,
(2) The data collection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial s
the auditee (i.e., ungualified opinion, qualified opinion, adver
opinion, or disclaimer of opinion).

Where applicable, a statement that reportable conditions in internal

(idi)
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

(1i1) A statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that reportable conditions in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auditor issued on compliance for major
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programs (i.e., unqualified opinion, qualified opinion, adverse

opinion, or disclaimer of opinion).

E list of the Federal awarding agencies which will receive & copy of
the reporting package pursuant to § 320(d) (2) of OME Circular
A-133.

B yes or no statement as to whether the auditee gualified zas a low-
.530 of OMBE Circular A-132.

{(vi)

{(vii)
risk auditee under §

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .520(b) of OMEB Circular A-133.

{iz) The Catalog of Federal Domestic Assistance (CFDA) number for each
Federal program, as applicable.

{>) The name of each Federal program and identification of each major .
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(1) The amount of expenditures in the schedule of expenditures of Federal
awards assocliated with each Federal program.

(>zii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

Activities allowed or unallowed.

(2)

(B) Allowable costs/cost principles.

{C) Cash management.

(D) Davig-Bacon Act.

(E) Eligibility.

(F) Eguipment and real property management.
(G) Matching, level of effort, earmarking.

(H) Period of availability of Federal funds
{I) Procurement and suspension and debarment.

(J) Program income.
{X) Real property acquisition and relocation assistance.

(L) Reporting.
(M) Subrecipient monitoring.
(1) Special tests and provisions.

auditee Name, Employer Identification Number{s), Name and Title of
and Date.

(xiii)

Certifying Official, Telephone Number, Signature,
- fxdw) __ muditor Name, Name and Title of Contact Person, Auditor Address,

Buditor Telephone Number, Signature, and Date.

(2xv) Whether the auditee has either a cognizant or oversight agency for
audit.

(xvi) The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a) and § .400(b), respectively.

Uging the information included in the reporting package
described in paragraph (c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting

and that the content of

package described in paragraph {c¢) of this section,

{3)
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5 prescribed by OME.

Lhie form is limiced to the data «)aments
() Reparting package .  The raporting package shall include the:
(1 Financial statements and gchedule of expenditures of
Fadaral awarde diacussed in § 310(a}) and § .210 (b)Y, respectively;
o Summary schedule of prior audit findings discussed in
8 215 (b)Y
{3) Auditor's report{s) discussed in § .505; and
{4 Corrective action plan discussed in § L3155 (e) .
(d) Submigsion to clearinghouse. ALl auditees shall submit to the

degsignated by OMB the data collection form described in
gection and one copy of the reporting package descrihed

Fedayral clearinghouss
paragraph (d) of this
1n paregraph (¢} of this gection for:

(1) © The Federal clearinghouse to retain as an archival copy,

and

(2) Fach Federal awarding agency when the schedule of findings
and questioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federa)
awards that the Federal awarding agency provided directly.

(e) Additional submission by subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
aiso subrecipisnts shall asubmit to each

pass-through entity one copy of the
reporting package described in paragraph (¢) of this section for each pass-
throvgh entity when tne

schedule of findings and questioned costs disclosed
Facderal awards chat the pass-through entity

audit findings relating to
provided or the summary schedule of prior audit findings reported the status
SiTy
4

of any audit findings relating co Faderal awards that the pass-through =nii

provided.

(2) Ingt=ad of submitting the reporting package to a pass-
through entity, when a gsubrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
{including the period covered by the audit and the name, amount, and CFLA
number of the Federal award(s) provided by the pasg-through entity); the
schedule of findings and questioned costs discloged no audit findings relating
to the Federal award({s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(s) that the pass-through entity
provided. 2 subrecipient may submit a copy of the reporting package described
in paragraph (c¢) of this section to a pass-through entity to comply with this

notification reguirement.

-
CT
1

ral
s of

e
o
e

(£ Reguests for report copies. In response to requests by a Fed
agency or pass-through entity, auditees shall submit the appropriate copi
the raporting package described in paragraph (¢) of this section and, it
requested, a copy of any management letters issusd by the auditor.

(g) Report retention requirementg. Auditees shall keep one copy of

he data collection form described in paragraph (b) of this section and one
opy of the reporting package described in paragraph (c¢) of this section on
ile for three years from the date of subwission to the Federal clearinghouse

thQ ot
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designated by OME. Pass-through entities shall keep subrecipients’
submiseions on file for three years from date of receipt.
(h) Clearinghouse responsibilities The Federal clearinghouse
designated by OME shzll distribute the reporting packages received in
fd) (2) of this section and §  .225(c) (3} to
maintain a dats base of completed

accordance with paragraph
applicable Federal awarding agencies,
audits, provide appropriate information to Federal agencies, and follow up
vith Jnown auditees which have not submitted the reguired data collection

forme and reporting packages.
(i) Clearinghouse address. The address of the Federal clearinghouse
currently designated by OME is Federal Audit Clearinghouse, Bureau of the

Census, 1201 E. 10th Street, Jeffersonville, IN 47132.
{3} Electronic filing. Nothing in this part shall preclude electronic

submissions to the Federal clearinghouse in such manner as may be approved by
With OMB approval, the Federal clearinghouse may pilot test methods of

OMB .
electronic submissions.

Subpart D--Federal Agencies and Pass-Through Entities

5§ .400 Responsibilities.
{a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million (5§50 million for fiscal years ending after December 31,
2002) a year in Federal awards shall have a cognizant agency for audit. The
designated cogmizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to. a recipient unless

OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1987 through
2000 will be determined based on Federal awards expended in 1995. (However,
for states and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning--

after June 230, 2000.)

Following is effective for fiscal years ending after December 31, 2003

The determination of the predominant amount of direct funding shall be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit :
cognizance for periods ending in 2006 through 2010 will be determined based on

- —-—Federal awards—expended-in-2004. (However, for 2001 through 2005,the
cognizant agency for audit is determined based on the predomifiant amonmt ol

direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. Within 20 days aftexr any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the auditor of the reassignment. The cognizant
agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and

auditors.
Consider auditee requests for extensions to the report
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aubmizsion duse date required by §_ . 320(a) . The cogninant agency {for audit

miy grant ogensions for good cause.
{(z)  Obtain or conduct quality control revisws of selected
audivs made py non-Federal auditors, and provide the reaults, whern

anpropriate, Lo other interested organizations

Promptly inform other affscted Federal agencies and
law enforcement officiale of any direct rnporting by the
of irreqularities or illegal acts, as required by GAGAS

{49
approny i ate Federal
auditcas oy its audizor
aY daws and regulations.

(%) Advise the auditor and, where appropriate, the auditee of
found in the audits when the deficiencies reguire correactive

When advigsed of deficiencies, the auditee shall work

1f corrective action is not

the auditee,

any <defjicjiancies
action by the auditor.
with the audivor to take corrective action.
vaken, the cognizant agency for audit shall notify the auditor,
and applicable FPederal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up actlon. Major lnadeguacies or
repeticive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodiess for disciplinary
act Lon
{6) Coordinate, to the extent practical, audits or reviaws

made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that

atfect the Federal programs of more than one agency.

and reporting responsibilities

(8) Coordinate the audit work
tive audit.

among auditors to achieve the most cost-effec

(9) For biennial audits permitted under § .220, consider
auditee reguests to qualify as a low-risk auditee under § .530(a) .
(b) Oversight agency for audit regpongibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
§ .105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requested.

(2) May agsume all or some of the responsibilities normally
performed by a cognizant agency for audit.
The Federal awarding

(c) Federal awarding adency responsibilities.
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each cipient
of the CFDa title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal

i deral

award.

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the reguirements of chis part.

(4) Provide technical advice and counsel to auditees and
auditors ac requested.

(5) lssue a management decision on audit findings within six
monthe after receipt of the audit report and ensure Lhat the recipient talkes
appropriate and timely corrective action.

(6) Aseign a person responsible for providing annual updates
of the compliance supplement Lo OMB.

(d) Pass-throuqgh entity responsibilities. & pags-through entity shall
perform the following for the TFederal awards it mal

Les

Identify Federal awards made by informing each
award name and number, award year, 1if
this information

{1}

subrecipient of CFDA title and number,
the award is R&D, and name of Federal agency. When some of
is not available, the pass-through entity shall provide the best information.. ..

available to describe the Federal award.

Advise subrecipients of reguirements imposed on them by

(2)
and the provisions of contracts or grant agreements

Federal laws, regulations, ;
as well as any supplemental reguirements imposed by the pass-through entity.

Monitor the activities of subrecipients as necessary to
are used for authorized purposes in compliance with

(2)
ensure that Federal awards
laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective action.

() Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{(7) Reqguire each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ . 405 Management decisgion.

(a) General. The management decision shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may reguest
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decisicon should describe any appeal process
available to the auditee.

(b) Federal agency. As provided in § .400(a) (7), the cognizant
agency for audit shall be responsible for coordinating a management decision

for audit findings that affect the programs of more than one Federal agency.




As provided in § L4002y (5), o PFederal awarding agency 15 responsible for
e

o)
LOTULNG A management decision for findings that relate Lo
Al ternate arrangesments may be made on a case-by-caas
agencias concerned.

.

‘aderal awards gt

makes Lo raciplents.

Bagis by agresment among the Rederal

ic) Fagg-shrough ent.ty . As provided in §__ .400(d) (5), the pass-
through entity shall be respongible for making the managenent decision fox
findings that relate to Federal awards it makes to subrecipients.

.

ZRVEE R

The entity responsible for making the

{dl) Time requirements.
manadgement decision shall do so within six months of receipt of the audit
ranort Corrveckhive action should he initiated within six months after receipt
ol rhe audit reporet and proceed as rapidly as possible.

Management decigions shall include the

(e) Reference nunberg.
to each audit finding in accordance

referaence numbers the anditor assigned

3

with § . 5L0(¢).

Subpart E--auditors

& 500 Scope of audit.
{a) General . The audit shall be conducted in accordance with GAGAS .
of the auditee; or, at the option

The audit shall cover the entire operationsg
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
ocherwise adminig Lﬂrcd rederal awards during such fiscal year, provided that
Laob “uch audlL shall cmcompasc' the flnanc1dl qtabements and schedule of

and other

@7qaﬂt atlonal unit, which shall be conkldered to He a non- Fedelal entity.
The financial statements and scheadule of expenditures of Federal awards shall

e fFor the same fiscal yeaar.
The auditor shall determine whether the

-y P
material

j Financial statements.
[inanc‘ 1 statements of the auditee are presented fairly in all

renpects in contormity with generally accepted accounting principles. The
auditor shall also determine whether the schedule of sxpenditures of Federal
awards is presented fairly in all material respects in relation to the
auditceae's financial statewents taken as a whole.

-
‘un

1

N
Y
.

‘.
VL
2

() internal control. {1) In addition to the reguirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs sufficient to plan the audit to support a low

assegssed lz2vel of control risk for major programs.

{2) Except as provided in paragraph (c)(2) of this section,

the auditor shall:

(i) Plan the teszsting of internal control over major
programs to support a low assessed lsvel of control risk for the assertions
relevant to the compliance rsquirements for each major program; and

(1) perform testing of internal control as planned in
paragraph (2)(2) (1) of this section.

(2} When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventinc or
detectlng noncompliance, the planning and parLormlng of testing described in
paragraph (c) (2} of this section are not required for those compliance
reguirements. However, the auditor shall report a reportable condition

(including whether any such condition ig a material weakness) in accordance
with § .510, assess the related control risk at the maximum, and consider

whether additional compliance tests are reguired because of ineffective
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T Bty 7—XI]_D'p'.'EITi'OII for—disclaimer—of

internal control.
In addition Lo the reguirements ol GAGAS, the

, (d) Compliance. (1)
auditor shall determine whether the auditee has complied with laws,

regulations, and the provigions of contracts or grant agreements that may have
a direct and material effect on esach of its major programs.
(2) The principal compliance reguiremente applicable to most
Federal programs and the compliance reguirements of the largest Federal
programs are included in the compliance supplement.
For the compliance reguirements related to Federal
an audit of these compliance

{3)
Where there have been

programs contained in the compliance supplement,

reguirements will meet the reguirements of this part.

changes to the compliance requirements and the changes are not reflected in
the auvditor shall determine the current compliance

the compliance supplement,
requirements and modify the audit procedures accordingly. For those Federal
the auditor should use the

programs not covered in the compliance supplement,
types of compliance requirements contained in the compliance supplement as
and

guidance for identifying the types of compliance reguirements to test,
determine the reqguirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations

referred to in such contracts and grant agreements.

7 (4) The compliance testing shall include tests of transactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance. :

‘ (e) Audit follow-up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
8 .315(b), and report, as a current year audit finding, when the auditor

concludes that the summary schedule of prior audit findings materially
The auditor shall

misrepresents the status of any prior audit .finding.
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year.

3), the auditor

(f) Data Collection Form. As reguired in § .220(b) (3
shall complete and sign specified sections of the data collection form.

§ .505 Audit reporting.

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and imclude the following:

as—to whether the financial

epinion)

statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial

statements talken as & whole.

& report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
refer to

internal control and the results of the tests, and, where applicable,
the separate schedule of findings and guestioned costs described in paragraph

(b)

(d) of this section.
(c} B report on compliance with laws, regulations, and the provisions
of contraclte or grant agreements, noncompliance with which could have a

-
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matorial effect on the financial sratements This yaport shall also inclade
an opinion (or disclaimer of apinion) as Lo whethey the auditze complied with
Llaws, regqulations, and the provigions of contracts oy grant agresments whi oh
could have a direst and material affact on =sach major Program, and, where
appllcable, refer to the separace seheduls of findings and guestioned costs

described in paregraph (d) of chig section.

ik A achedule of findings and gquestioned costs which shall include

rhe 0l lowing three components:

resulos which shall include

S A summary of the avditor's I
(1) The type of report the auditor issued on the
financial stacewments of the auditee (i.e., unqualified opinion, qualified

apinion, adverse opinion, or disclaimer of opinion);

(i1) Where applicable, a statement that reportable
conditions in internal caonktrol were disclogsed by the audit of the financial
nratements and whether any such condirions were material weaknesses;

to whether the audit disclosed any

(3.14) A grabtement ag
atatements of the auditee;

noncomplaance which is material to the f inancial

{iv) Where applicable, & statement that reportable
comditions in internal control over major programs were disclosed by the audit

and whether any such conditions were material weaknesses;

+he auditor issued on compliance

(v) The. type of report
1ified opinion, adverse

for major programs (1.e. uncqualified opinion, gua

’

opinion, or disclaimer of opinion);

(vi) 2 statement as to whether che audit disclogad any
the auditor is reguired to report under § .310 (a) ;

audit fi

(vii) An identification of ma’)or programs;

{(viii)The dollar ~hreshold used to distinguish betwesn
Type B and Type B programs, 48 described in § 520 (b) and
{ix} L sratement as two whether rhe auditee qualified as
a low-risk auditee under § .530.
(2} Findings relating to the fipancial scatements which are
required to be reported in accordance with GAGAS.

nd questionead costs for Federal awards which

(3) Findings a
¢hall include audit findings as defined in § .510(a)
(1) sudit findings (e.g.. internal control findings,

ts, or fraud) which relate to the same
Whers practical, audit
hrough entity.

compliance findings, guestioned cos
issue should be presented as a single audit finding.
findings should be organized by Federal agency or pass-t

(1i) rudit findings which relate to both the financial
sCatements and Federal awards, 2as reported under paragraphs (d) (2) and (d) (3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the schedule.

§ .50 Audit f£indings.
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(a) Audit findinge reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned costs:

{1} Reportable conditions in internal control over major
programs. The auditor's determination of whether a deficlency in internal
control is a reportable condition for Lhe purpose of reporting an audit
finding is in relation to a type of compliance reguirement for a2 major plrogram
or an audit objective identified in the compliance supplement. The auditor
shall identify reportable conditions which are individually or cumulatively
material weaknesses.
(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the

compliance supplement .

{3) Known guestioned costs which are greater than £10,000 for
Known guestioned costs

a type of compliance reguirement for a major program.
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs guestioned (likely guestioned costs), not just the
qguestioned costs specifically identified (known gquestioned costs). The
auditor shall also report known guestioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance requirement for a major

In reporting gquestioned costs, the auditor shall include information

program.
to provide proper perspective for judging the prevalence and conseguences oI

the guestioned costs.
(4) Known guestioned costs which are greater than $10,000 for

2 Federal program which is not audited as a major program. Except for audit

follow-up, the auditor is not reguired under this part to perform audit

procedures for such a Federal program; therefore, the auditor will normally

not find guestioned costs for a program which is not audited as a major

if the anditor doess become aware of guestioned costs for a

program. However,
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known gquestioned costs are

greater than $10,000, then the auditor shall report this as an audit finding.

(5) The circumstances concerning why the auditor's report on

compliance for major programs is other than an ungualified opinion, unless
such circumstances are otherwise reported as audit findings in the schedule of

findings and guestioned costs for Federal awards.
{6) Known fraud affecting a Federal award, unless such fraud

15 otherwise reported as an audit fimding inthe schedule—of-findings——and
guestioned costs for Federal awards. This paragraph does not reguire the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

reguirements of GAGAS.
(7) Instances where the results of audit follow-up procedures

dis;losed that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

’ fb) Audit finding detail. Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
The following specific information shall be

al a management decision.
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included, as applicable, in audit findings.
Rederal program and specific Federal award identification
Federal award number and year, name of
-through sntity. When

(1}
inaluding the CFDA title and number,
Fadaral agency, and name of the applicable pass

information, guch as the CFDA titls and number or Federal award number, 1¢ nov
available, the auditor shall provide the best information available to

dancribe the Faderal award.

reqguirement upon which the audit

(2} The criteria or gpecific
or other citation.

s hagsed, including gtatutory, ragulatory,

Lriding
(3) The condition found, including facts that support the
deficiency identified in the audit finding.

(4) Tdentification of questioned costs and how they were
computed.

Information to provide proper pasrspective for judging the
prevalence and consequences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances identified shall bé related to the universe and the
number of casges examined and be quantified in terms of dollar value.

(5)

(6) The possible asaerted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
cagse of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7} Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

Views of responsible officials of the auditee when there

(8]
fto the extent practical.

Lo disagreswment with the audit findings,

() Reference numbers. Bach audit finding in the schedule of ‘1ndings
and gquestioned costs shall include a reference number to allow for
referencing of the audit findings during follow-up.

§ .515 Audit working papers.
(a) Retention of working papers. The auditor shall retain working
pape and reports for a minimum of three yesars after the date of issuance of
the udltor s report(s) to the auditee, unless the auditor is notified in
oversight agency for audit, or

wrltlng by the cognizant agency for audit,
jo] -through entity to extend the retention period.
that the Federal awarding agency, pass-through entity,
contesting an audit finding, the auditor shall contact
the audit finding for guidance prior to destruction of

reports.

When the auditor is aware
or auditee is

the parties contesting
the working papers and

(b) hccess to working papers. Audit working papers shall be made
available upon reguest to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a guality review, to resolve audit

findings, or to carry out oversight responsibilities consistent with the
Access to working papers includes the right of Federal
as 1ig reasonable and necessary.

purposes of this part.
agencies to obtain copies of working paper
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¢ 520 Major program debermination.
risl-based approach to determine

(&) General . The auditor shall use a
Thig ris)-based approach shall

whicli Federal programs are major programs.
include consideration of: Current and prior audit experience, oversight by
Federal agencies and pass-through entities, and the inherent risk of the
rederal program. The process in paragraphs (b) through (i) of thiec section
shall be followed.

identify the larger Federal

The auditor shall
Type A programs are defined

(b)  Step 1. (1)
programe, which shall be labeled Type A& programs.
as Federal programs with Federal awards expended during the audit period

exceeding the larger of:
. {1} £300, 000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards

expended equal or exceed $300,000 but are less than or egual to $100 million.
{i1) $2 million or three-tenthe of one percent (.003) of

total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to £10

billion.
(.0015}

(11i) $30 million or 15 hundredths of one percent
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.
(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

{3) The inclusion of large loan and loan guarantees
should not result in the exclusion of other programs as Type A programs.
a Federal program providing loans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its valuess in determining other Type A programs.

.220, the

{loans)
When

{¢) For biennial audits permitted under §__
determination of Type A and Type B programs shall be based upon the Federal
awards expended during the two-year period. ,

(c) Step 2. {1) The auditor shall identify Type A programs which are
low-risk. For a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §__ .510(a). However, the auditor may use judgment and consider that
audit_ findings from guestioned costs under § .510(a) (3) and §___ .510(a) (4),
fraud under §__ .510(a) (6), and audit follow-up—for-the summary-schedule of =~ =
prior audit findings under 5__ .510(a) (7) do not preclude the Type A program o
from being low-risk. The auditor shall consider: the criteria in §__ .525({(c),
§__.525(d) (1), §_ .525(d)(2), and §__ .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in

determining whether a Type A program is low-risk.
{c) (1) of this section,

(2) Notwithstanding paragraph OMB may
approve a Federal awarding agency's reguest that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type & program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 {31 U.S.C. 2515). The Federal agency shall
notify the recipient and, if Jnown, the auditor at least 180 days prior to the
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and of the fiscal vear to bhe andivted of OMR's approval
() Sten 4. (17 The auditzor shall identify Type B programs which are
high- risk using professional judgment and :whe criteria in §__ .525. However,
should thne auditor select OUption 2 under 3tep 4 (paragraph (e) (2} (1) (B) of
cthis section), the auditor is not required to identify wore high-risk Type B
programg than the number of low-risk Type A programs. Except for known
raportable conditions in internal control or compliance problems as discussed
525(a) (1), a singie criteria in

h

v & U525 (b) (1), § 525 (b)) (2}, and §  .525
§ _.525 would seldom cause a Type B program o he congidered high-risk.
(2) The auditor is not expected to perform risk assesswments on
lat ivaly amal) Federal programs. Therefore, the auditor is only reguired to
sweeed the larger of.

forw risk assessmence on Type B programs thal exd

(i) 4100, 000 or three-tenths of one percent (.003}) of
total Federal awards expended when the auditee has less than or equal to 5100

million in total Pederal awards expended.

5300, 000 or chree-hundraedths of one pevcent (.0003)

(1i)
of total Pederal awards expended when the auditee has more than 5100 million
in wotal Faderal awards expended.

le]) Step 4. At a minimum, the auditor shall audit all of rhe
following as major programs:
except the auditor may exclude any
2 (paragraph (c) (1) of this

“

(1) ALl Type R programs,
Type A programs identified as low-risk under 5Step
aaction) .

(2) (1) High-risk Type B programs as identified under
aither of the following two optians:

(a) Option 1. At least one halfi of the Typs B
programs identified as high-risk under Step 3 (paragraph (d) of this
except this paragraph (e) (2) (1) (A) does not require the auditor to audi
nigh-risk Type B programs than the number of low-risk Type A programs

identified as low-risk under Step 2.

{B) Option 2. One high-risk Type B program for
sach Type P program identified as low-risk under Step 2.

(i1) When identifying which high-risk Type B programs to
avdit as major under either Option 1 or 2 in paragraph (e} (2) (i) (A) or (B),
the auditor is encouraged to ugse an approach which provides an opportunity for
different high-risk Type B programs to be audited as mejor over a period of
time.

(3) Such additional programs as wmay be necassary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section. This paragraph (e)(3) may require the auditor to audit more programs

a8 major than the number of Type A programs.

(£) Percentage of coverage rule. The auditor shall audit as major
programs Fsderal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the

auditee meets the criteria in § .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total

Federal awards expended.

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs

(1) Auditor's judgment. When the major program determination was
perforned and documented in accordance with this par the auditor's judgment
in applying the risk-based approach to determine major programs shall be
presuned correct. Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditore guidance about
the risk of a particular Federal program and the auditor shall consider this

i its not yet completed.

guidance in determining major programs in aundils

For first-year audits, the

(i) Deviation from use of risk criteria.
auditor may elect to determine major programs as all Type & programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this section. Under this option, the auditor would not be

1eqhirﬂd to perform the procedures discussed in paragraphs (c), (d), and (e)

of this section.
& first-year audit is the first year the entity is audited

o {1)
under this part or the first year of a change of auditors.

{2) To ensure that a freguent change of auditors would not
preclude audit of high-risk Type B programs, this election for rfirst-year
audits may not be used by an auditee more than once in every three years.

Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b}, (¢}, and (d) of this
section, to identify risk in Federal programs. Zlso, as part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-throughb entity.

§ .525

{b) Current and prior audit experience (1) Wealmesses in internal
contrel over Federal programs would indicate higher risk Conecideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracte and grant agreements and the
competence and experience of personnel who administer the Federal programs

(1) B Federal program administered under multiple
When assessing risk in a

internal control structures may have higher risk
;arge single audit, the auditor shall consider whether weaknesses are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout
the entity.

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.
The extent to which computer processing is used to

(ii1)
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk New and recently

modified computer systems may also indicate risk

(2)
particularly when the situations identified in the audit

o
significant impact on a Federal program or have not been corrected.

{2) Federsl programs not recently audited as wajor programs

Prior audit findings would indicate higher risk,
it findings could have a
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highey viak than Federal programg recantly audited as wajor programs
¢ pPIog ¥ . ]

may he of
without audit findings.
aa and pagg-through entities .

tc) Oversight exercised by Federal agencies
{1 Oversight exercised by Federal agencies or pasg-through entities could
recent monitoring or other reviews performed by

significant problems would indicate

indicate risk. For example,
an oversigiht entity which disclosed no s
ad significant problems would

iowey riagk. However, monitoring which disclos
indicare higher rigk.
the concurrence of OMB, may

(2) Federal agencies, with
OMB plans to provide this

rdentify Pederal programs which are higher risk.
rrlent i ficarion in the compliance supplemernt.

{c} Inherent risgk of the Federa) program. (1) The nature of a
Frederal program may indicate rigk. Consideration should be given to the
complaxity of the program and the extent to which the Federal program
contrac for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibilicy criteria may be of
Federal programs primarily involving staff payroll costs way

higher riak.
have a high-risk for time and effort reporting, but otherwise be at Jow-risk.
(2) The phage of a Federal program in its Life cycle at the

Federal agency may indicate risk. For esxample, a new Federal program with new
or interim regulations may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
reqgulations, or the provisions of contracts or grant agresments may increase
vk

its life cycle at the
irst and last years that
k may be higher due to

(3) The phase of a Federal program in
aurdireae may indicate risk. For example, during the £
an aucditee participates in a Federal program, the ris
srart-up o closeout of program activities and staff

(4} Type B programs with larger Federal awards
ha of higher risk chan programs with substantially smallesr Fede

avpended.
§ .520 Criteria for a low~rigk auditee.

an auditee which meets all of the following conditions for each of the
in the case of biennial audits, preceding two audit

preceding two years {or,
periods) shall gqualify as a low-risk auditee and be eligible for reduced audit
caverage in accordance with § .520:

Single audits were performed on an annual basis in accordance with
A non-Federal entity that has biennial audits
unless agreed to in advance by the

(a)
the provisions of this part.
does not qualify as a low-risk auditee,
cognizant or oversight agency for aundit.

(b} The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, th
cognizant or oversight agency for audit may judge that an opinion

(1]

qualification does not affect the management of Federal awards and provide a
waiver.
(c) There were no deficiencies in internal control which were
However,

identified as material weaknesses under the requirements of GAGAS.
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide

a waiver.
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(d) Norie of the Federal programs had audit findings from any of Lhe
following in either of the preceding two years (or, ip the case of biennial
audits, preceding two audit periods) in which they were clagsilied as Type A

programe:

(1) Internal control deficiencies which were identified as
material wealknesses;

{2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material efiect on the Type A
program; or

{3) Known or lilkely questioned costs that exceed five percent
of the total Federal awards expended for Type & program during the year.

d

Appendix A to Part __ - Data Collection Form (Form SF-5AC)
[insert SF-SAC after finalized]
Appendix B to Part __- - Circular A-133 .Compliance Supplement
Note: Provisional OMB Circular A-123 Compliance Supplement is available

from the Office of Administration, Publications Office, room 2200, New
Exscutive Office Building, Washington, DC 20503. '

(WS)
w
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e LONG BEACH, CALIFORNIA 90815 e (562)570-4000 e FAX: (562) 570-4049

Health Information In Compliance With The Health Insurance Portability
And Accountability Act of 1996 (HIPAA)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (*Agreement”) is made and

entered as of January 16 , 2009 by and between
PeacePartners, Inc. , a California
[corporation, xxxxRAE&KSIIxxx ey, whose business address is

741 Atlantic Avenue, Long Beach, CA 90813
(hereinafter referred to as “Business Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).

WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and

WHEREAS, in the course of providing health care and related services the City

obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,

some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and

provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA") and regulations
promulgated thereunder by the U.S. Department of Health and Human Services and
other applicable laws, including, but not limited to Title 45, Section 164.504(e) of the
Code of Federal Regulations.

NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the Privacy Rule codified
in Title 45, Sections 160-164 of the Code of Federal Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information.

C. Mitigation. Business Associate agrees to mitigate, to the extent

practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.




Business Associate Agreement
Page 2

d. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

e. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

f. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity’s request in order to
meet the requirements under 45 CFR § 164.524.

g. Amendment of Protected Health information. Business Associate
agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

h. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the privacy rule.

i. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45
CFR § 164.528.

J- Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(i) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with 45 CFR § 164.528.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
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Privacy Rule if done by Covered Entity or the minimum necessary policies
and procedures of the Covered Entity. The specific use and disclosure
provisions are as follows:

a. Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

C. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a. Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.

C. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity’s knowledge of a
material breach by Business Associate, Covered Entity shall either:
1. Provide an opportunity for Business Associate to cure the

breach or end the violation and terminate this Agreement if
Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure are feasible, Covered Entity
shall report the violation to the Secretary.

C. Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected heaith information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
destruction infeasible, for so long as Business Associate
maintains such protected health information.
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10.

11.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations or other
laws relating to security or privacy, except where Business Associate or its
subcontractors, employees or agents are named as an adverse party.
MISCELLANEQUS

a. References. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended.
b. Amendment. The parties agree to take such action as is necessary

to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule
and the Health Insurance Portability and Accountability Act of 1996.
Amendments must be in writing and signed by the parties to the
Agreement.

c. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,

omission or misrepresentation by Business Associate, Business

Associate's employees or agents, which act, omission or

misrepresentation is connected in any way with performance of the duties

under this Agreement. If it is necessary for purposes of resisting,

adjusting, compromising, settling, or defending any claim, demand, cause
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12.

13.

14.

15.

16.

17.

18.

of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations and California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs. ‘
WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

PeacePartners, Inc.
(Name of Business Associate)

a California Corporation
(corporation, partnership, individual)

Af’/@ 2007 WZ‘?’K——
Title: /M/MZ//( A. /(’/0//714 /Z&!//Zﬂf-

ﬁ’/(,\ ,zof(} By- étL/k/\/lcklt/Ct

Title: T{E()(— ~ TR [1_;( o gg 0_\*@*4(1 k,\(/
4

CITY OF LONG BEACH, a municipal
corporation

‘APM 'Z7 2009 @/‘ Assistant City Manager
' ' Clty (7nager or desigriee - :

.o

] L ‘ w Lx
Yo Liciiol sul 155 4

"City" THE sirx c&iﬁ‘w.

p¥line
MQomg Agreement is hereby approved as to form this d 77U day of
20 M

ROBERT E. SHANNON,
City Attorney or designee

By

Deputy Vv

CLC:lvs
#02-05187
HIPAA Business Associate Agreement.doc
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U.S. DEPARTMENT OF JUSTICE
QFFICE OF JUSTICE PROGRAMS
OFFICE OF THE COMPTROLLER

CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND
OTHER RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS

covered transaction, grant, or cooperalive agreement.

Applicants should refer to the regulations cited below to determine the certification to which they are required to
aitest. Applicants should also review the instructions for certification included in the regulations before completing this
form. Signature of this form provides for compliance with certification requirements under 28 CFR Part 69, “New
Restriclions on Lobbying” and 28 CFR Part 67, “Government-wide Debarment and Suspension (Nonpro-curement) and
Government-wide Requirements for Drug-Free Workplace (Grants).” The cerlifications shall be treated as a material
representation of fact upon which reliance will be placed when the Department of Justice delermines to award the

1. LOBBYING

As required by Section 1352, Title 31 of the U.S. Code, and
implemented at 28 CFR Part 69, for persons entering into a
grant or cooperative agreement over $100,000, as defined at
28 CFR Part 69, the applicant certifies that:

(a) No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for in-
fluencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in con-
nection with the making of any Federal grant, the entering into
of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal grant or
cooperative agreement;

(b} If any funds other than Federal appropriaied funds have
been paid or will be paid to any person for influencing or at-
tempting to influence an officer or empioyee of any agency, a
Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with this
Federal grant or cooperative agreement, the undersigned shall
compiete and submit Standard Form - LLL, "Disclosure of
Lobbying Activities," in accordance with its instructions;

(c) The undersigned shall require that the language of this cer-
tification be included in the award documents for all subawards
at all tiers (including subgrants, contracts under grants and
cooperative agreements, and subcontracts) and that all sub-
recipients shall certify and disclose accordingly.

2. DEBARMENT, SUSPENSION, AND OTHER
RESPONSIBILITY MATTERS
(DIRECT RECIPIENT)

As required by Executive Order 12549, Debarment and
Suspension, and implemented at 28 CFR Part 67, for prospec-
tive participants in primary covered transactions, as defined at
28 CFR Part 67, Section 67.510—

A. The applicant cerlifies that it and its principals:

(a) Are not presently debarred, suspended, proposed for debar-
ment, declared ineligible, sentenced to a denial of Federal
benefits by a State or Federal court, or voluntarily exciuded
from covered transactions by any Federal department

or agency;

{b) Have not within a three-year period preceding this applica-
tion been convicted of or had a civil judgment rendered against
them for commission of fraud or a criminal offense in connec-
tion with obtaining, attempting to obtain, or performing a

public (Federal, State, or local) transaction or contract under a
public transaction; violation of Federal or State antitrust statutes
or commission of embezzlement, theft, forgery,

bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State, or
local) with commission of any of the offenses enumerated in
paragraph (1)(b) of this certification; and

(d) Have not within a three-year period preceding this applica-
tion had one or more public transactions (Federal, State, or
focal) terminated for cause or default; and

B. Where the applicant is unable to certify to any of the
statements in this certification, he or she shall attach an
explanation to this application.

3. DRUG-FREE WORKPLACE
(GRANTEES OTHER THAN INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Part 67 Sections 67.615 and 67.620—

A. The applicant certifies that it will or will continue to provide
a drug-free workplace by:

(a) Publishing a statement notifying employees that the
unlawful manufacture, distribution, dispensing, possession, or
use of a controlled substance is prohibited in the grantee’s
workplace and specifying the actions that will be taken against
employees for violation of such prohibition;

(b) Establishing an on-going drug-free awareness program to
inform employees about—

(1) The dangers of drug abuse in the workplace;
(2) The grantee’s policy of maintaining a drug-free workplace;

(3) Any available drug counseling, rehabilitation, and employee
assistance programs; and

(4) The penalties that may be imposed upon employees for
drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged
in the performance of the grant be given a copy of the state-
ment required by paragraph (a);

(d) Notifying the employee in the statement required by para-
graph (a) that, as a condition of employment under the grant,
the employee will—

 FTACHMENT Creeeee
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(1) Abide by the terms of the stalement; and

(2) Notify the employer in writing of his or her conviction for a
violation of a criminal drug statute occurring in the workplace
no later than five calendar days after such conviction;

(e) Notifying the agency, in writing, within 10 calendar days
after receiving notice under subparagraph (d)(2) from an

employee or otherwise receiving actual notice of such convic-tion.
Employers of convicted employees must provide notice, including

position title, to: Department of Justice, Gffice of

Justice Programs, ATTN: Control Desk, 633 indiana Avenue,
N.W., Washington, D.C. 20531. Notice shall include the iden-
tification number(s) of each affected grant;

(f) Taking one of the following actions, within 30 calendar
days of receiving notice under subparagraph (d)(2), with
respect to any employee who is so convicted—

{1) Taking appropriate personnel action against such an
employee, up to and including termination, consistent with the
requirements of the Rehabilitation Act of 1973, as amended; or

(2) Requiring such employee to participate satisfaclorily in a
drug abuse assistance or rehabilitalion program approved for
such purposes by a Federal, State, or local health, law enforce-
ment, or other appropriate agency;

(g) Making a good faith effort to continue to maintain a drug-
free workplace through implementation of paragraphs (a), (b),
(c). (d). (e}, and (f).

B. The grantee may insert in the space provided below the
site(s) for the performance of work done in connection with
the specific grant:

Place of Performance (Street address, city, county, state, zip
code)

JSee workplan

Check [] if there are workplaces on file that are not indentified
here.

Section 67, 630 of the regulations provides that a grantee that
is a State may elect to make one certification in each Federal
fiscal year. A copy of which should be included with each ap-
plication for Department of Justice funding. States and State
agencies may elect to use OJP Form 4061/7.

Check [Jif the State has elected to complete OJP Form
4061/7.

DRUG-FREE WORKPLACE
(GRANTEES WHO ARE INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Parl 67; Sections 67.615 and 67.620—

A. As a condition of the grant, | certify that | will not engage
in the unlawful manufacture, distribution, dispensing, posses-
sion, or use of a controlled substance in conducting any
activity with the grant; and

B. If convicted of a criminal drug offense resulting from a
violation occurring during the conduct of any grant activity, |
will report the conviction, in writing, within 10 calendar days
of the conviction, to: Department of Justice, Office of Justice
Programs, ATTN: Control Desk, 633 Indiana Avenue, N.W.,
Washington, D.C. 20531.

As the duly authorized representative of the applicant, | hereby certify that the applicant will comply with the above certifications.

1. Grantee Name and Address:

PeacePartners, Inc.
741 Atlantic Avenue
Long Beach, CA 90813

2. Application Number and/or Project Name

Long Beach Weed and Seed Strategy

3. Grantee IRS/Vendor Number

4, Typed Name and Title of Authorized Representative

Michelle Molina

5. Signature
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Department of Justice

PART 70—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR- GRANTS
AND AGREEMENTS (INCLUDING
SUBAWARDS) WITH [NSTITUTIONS
OF HIGHER EDUCATION, HOS-
PITALS AND OTHER NON-PROFIT
ORGANIZATIONS

Subpart A—General

Sec.

70.1 Purpose and applicability.
70.2 Definitions.

70.3 Effect on other issuances.
70.4 Deviations.

70.5 Subawards.

Subpart B—Pre-Award Requirements

70.10 Purpose.

70.11 Pre-award policies.

70.12 Forms for applying for Federal assist-
ance.

70.13 Debarment and suspension.

70.14 Special award conditions.

70.15 Metric system of measurement.

70.16 Resource Conservation and Recovery
Act (RCRA) (Pub. L. 94-580 codified at 42
U.S.C. 6962).

70.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

70.20 Purpose of financial and program man-
agement.

70.21 Standards for financial management
systems.

70.22 Payment.

70.23 Cost sharing or matching.

70.24 Program income.

70.25 Revision of budget and program plans.

70.26 Non-Federal audits.

70.27 Allowable costs.

70.28 Period of availability of funds.

PROPERTY STANDARDS

70.30 Purpose of property standards.

70.31 Insurance coverage.

70.32 Real property.

70.33 Federally-owned and exempt property.

70.34 Equipment.

70.35 Supplies and other expendable prop-
erty.

70.36 Intangible property.

70,37 Property trust relationship.

PROCUREMENT STANDARDS

70.40 Purpose of procurement standards.
70.41 Recipient responsibilities.

70.42 Codes of conduct.

70.43 Competition.

70.44 Procurement procedures.

70.45 Cost and price analysis.
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70.46 Procurement records.
70.47 Contract administration.
70.48 Contract provisions.

REPORTS AND RECORDS

70.50 Purpose of reports and records.

70,51 Monitoring and reporting program
performance.

70.52 Financial reporting.

70.53 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

70.60 Purpose of termination and enforce-
ment.

70.61 Termination.

70.62 Enforcement.

Subpart D—After-the-Award Requirements

70.70 Purpose.

70.71 Closeout procedures.

70.72 Subsequent adjustments and con-
tinuing responsibilities.

70.73 Collection of amounts due.

APPENDIX A TO PART 70—CONTRACT PROVI-
SIONS

AUTHORITY: 5 U.S.C. 301; the Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.S.C. 3711, et seq. (as amended); Juvenile
Justice and Delinguency Prevention Act of
1974, 42 U.S.C. 5601, et seq. (as amended); Vic-
tims of Crime Act of 1984, 42 U.S.C. 10601, et
seq. (as amended); 18 U.S.C. 4042, 4351-4353;
OMB Circular A-110 (64 FR 54926, October 8,
1999).

SOURCE: Order No. 1980-95, 60 FR 38242, July
26, 1995, unless otherwise noted.

Subpart A—General

§70.1 Purpose and applicability.

This part establishes uniform admin-
istrative requirements for the Depart-
ment grants and agreements awarded
to institutions of higher education,
hospitals, and other non-profit organi-
zations. It also establishes rules gov-
erning how State, local and Indian
tribal governments shall administer
subawards to nongovernmental enti-
ties.

§70.2 Definitions.

(a) Accrued ezxpenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;
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(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Barnings during a given period
from

(1) Services performed by the recipi-
ent, and

(ii) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate

“payment mechanism to - a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Department to an eli-
gible recipient. The term does not in-
clude: Technical assistance, which pro-
vides services instead of money; other
assistance in the form of loans, loan
gunarantees, interest subsidies, or insur-
ance; direct payments of any kind to
individuals; and, contracts which are
required to be entered into and admin-
istered under procurement laws and
regulations.

(f) Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which the Department determines that

28 CFR Ch. | (7-1-07 Edition)

all applicable administrative actions
and all required work of the award
have been completed by the recipient
and the Department.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means the
portion of project or program costs not
borne by the Federal Government.

(§) The Department refers to the
United States Department of Justice
awarding agencies, which include the
Office of Justice Programs (OJP), Com-
munity Relation Service (CRS), United
States Marshals Service (USMS), Na-
tional Institute of Corrections (NIC),
Office of Special Counsel (OSC), and
the Civil Rights Division (CRD).

(k) Date of completion means the date
oh which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which the De-
partment sponsorship ends.

(1) Disallowed costs means those
charges to an award that the Depart-
ment determines to be unallowable, in
accordance with the applicable Federal
cost principles or other terms and con-

. ditions contained in the award.

(m) Equipment means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

(n) Ezcess property means property
under the control of the Department
that, as determined by the head there-
of, is no longer required for its needs or
the discharge of its responsibilities.

(0) Erempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Department has statutory authority to
vest title in the recipient without fur-
ther obligation to the Federal Govern-
ment. An example of exempt property
authority is contained in the Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6306), for property acquired
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit
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organization whose principal purpose is
conducting scientific research.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

(s} Independent Research and Develop-
ment costs means research and develop-
ment conducted by an organization
which is not sponsored by Federal or
non-Federal awards, contracts, or
other agreements.

(t) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(u) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(v) Outlays or expenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on z cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
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other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(w) Personal property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(x) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(y) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §70.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
Federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, interest on
loans made with award funds, and in-
come from asset forfeitures accounted
for from the time of seizure. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in the Department regu-
lations or the terms and conditions of
the award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc.,
or interest earned on any of them.

(z) Project costs means all allowable
costs, as set forth in the applicable
Federal costs principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(aa) Project period means the period
established in the award document dur-
ing which Federal sponsorship begins
and ends.

(bb) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

(cc) Real property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

oF.2% .
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(dd) Recipient means an organization
recelving financial assistance directly
from the Department to carry out a
project or program. The term includes
public and private institutions of high-
er education, public and private hos-
pitals, and other quasi-public and pri-
vate non-profit organizations such as,
but not limited to, community action
agencies, research institutes, edu-
cational associations, and health cen-
ters. The term may include commer-
cial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Department. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are de-
signed as Federally-funded research
and development centers.

(ee) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. Research is defined as a system-

“-atic study- directed toward fuller sci-
entific knowledge or understanding of
the subject studied. ‘“‘Development’ is
the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

(ff) Small awards means a grant or co-
operative agreement not exceeding the
simplified acquisition threshold fixed
at 41 U.S.C. 403(11) (currently $100,000).

(gg) Subaward means an award of fi-
nancial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance

‘the Department regulations

28 CFR Ch. | (7-1-07 Edition)

when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it
include any form of assistance which is
excluded from the definition of
“award” in §70.2(e).

(hh) Subrecipient means the legal en-
tity to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Department.

(ii) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(**subject inventions’"), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(i}) Suspension means an action by
the Department that temporarily with-
draws the Department sponsorship
under an award, pending corrective ac-

- tion by the recipient or pending a deci-

sion to terminate the award by the De-
partment. Suspension of an award is a
separate action from suspension under
imple-
menting Exec. Order No. 12549 and
12689, ‘‘Debarment and Suspension.”

(kk) Termination means the cancella-
tion of the Department sponsorship, in
whole or in part, under an agreement
at any time prior to the date of com-
pletion.

(1) Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(mm) Unliquidated obligations, for fi-
nancial reports prepared on a cash
basis, means the amount of obligations
incurred by the recipient that have not
been paid. For reports prepared on an
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accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(nn) Unobligated balance means the
portion of the funds authorized by the
Department that has not been obli-
gated by the recipient and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds
authorized.

(00) Unrecovered indirect cosi means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(pp) Working capital advance means a
procedure where by funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

{Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995]

§70.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §70.4.

§70.4 Deviations.

OMB, after consultation with the De-
partment’s Division of Financial Man-
agement and Grants Administration
may grant exceptions for classes of
grants or recipients subject to the re-
quirements of this part when excep-
tions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the re-
quirements of this part shall be per-
mitted only in unusual circumstances.
The Department shall apply more re-
strictive requirements to a class of re-
cipients when approved by OMB. The
Department may apply less restrictive
requirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
Department. ’
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§70.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, all of the Department’s recipi-
ents, including State and local govern-
ments, shall apply the provisions of
this part to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments,”’ published at 28 CFR part 66
(March 11, 1988).

Subpart B—Pre-Award
Requirements

§70.10 Purpose.

Sections 70.11 through 70.17 prescribe
forms and instructions and other pre-
award matters to be used in applying
for the Department’s awards.

§70.11 Pre-award policies.

(a) Use of grants and cooperative agree-
ments, and contracts. In each instance,
the Department shall decide on the ap-
propriate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct benefit or use of the Federal
Government.

(b) Public notice and priority setting.
The Department shall notify the public
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of its intended funding priorities for
discretionary grant programs, unless
funding priorities are established by
Federal statute.

§70.12 Forms for applying for Federal
assistance.

(a) The Department shall comply
with the applicable report clearance re-
quirements of 5 CFR part 1320, “Con-
trolling Paperwork Burdens on the
Public,” with regard to all forms used
by the Department as a supplement to
the Standard Form 424 (SF-—424) series.

(b) Applicants shall use the SF-42¢4
series and instructions prescribed by
the Department.

(c) For the Department’s programs
covered by Exec. Order No. 12372,
‘‘Intergovernmental Review of Federal
Programs,’”” the applicant shall com-
plete the appropriate sections of the
SF-424 (Application for Federal Assist-
ance) indicating whether the applica-
tion was subject to review by the State
Single Point of Contact (SPOC). The
name and address of the SPOC for a
particular State can be obtained from
the ‘“Catalog of Federal Domestic As-
sistance.” The SPOC shall advise the
applicant whether the program for
which application is made has been se-
- Jected by that State for review.

§70.13 Debarment and suspension.

Recipients shall comply with the
nonprocurement debarment and sus-
pension common rule implementing
Exec. Order No. 12549 and 12689, “‘De-
barment and Suspension.” This com-
mon rule restricts subawards and con-
tracts with certain parties that are
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.

§70.14 Special award conditions.

If an applicant or recipient: Has a
history of poor performance, Is not fi-
nancially stable, Has a management
system that does not meet the stand-
ards prescribed in this part, Has not
conformed to the terms and conditions
of a previous award, or Is not otherwise
responsible, the Department will im-
pose additional requirements as need-
ed, provided that such applicant or re-
cipient is notified in writing as to: The
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nature of the additional requirements,
the reason why the additional require-
ments are being imposed, the nature of
the corrective action needed, the time
allowed for completing the corrective
actions, and the method for requesting
reconsideration of the additional re-
quirements imposed. Any special con-
ditions will be promptly removed once
the conditions that prompted them

have been corrected.

§70.16 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency's procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of Federally-funded activities.
The Department will follow the provi-
sions of Exec. Order No. 12770, “Metric
Usage in Federal Government Pro-
grams.”’

§70.16 Resource Conservation and Re-
covery Act (RCRA) (Pub. L. 94-580
codified at 42 U.S.C. 6962).

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.
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§70.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, the Department will
allow recipients to submit certifi-
cations and representations reguired
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations must be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§70.20 Purpose of financial and pro-
gram management.

Sections 70.21 through 70.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: Satisfying cost
sharing and matching reqguirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§70.21 Standards
agement systems.

(a) Recipients must relate financial
data to performance data and develop-
ment unit cost information whenever
practical.

(b) Recipients’ financial management
systems must provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each Federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §70.52.
When the Department requires report-
ing on an accrual basis from a recipient
that maintains its records on other
than an accrual basis, the recipient
will not be required to establish an ac-
crual accounting system. These recipi-
ents may develop such accrual data for
its reports on the basis of an analysis
of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
Federally-sponsored activities. These
records must contain information per-
taining to Federal awards, authoriza-
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tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients must ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

{(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents must be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, “Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) “Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(¢) The Department, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(d) The Department will require ade-
quate fidelity bond coverage when the
recipient lacks sufficient coverage to
protect the Federal Government’s in-
terest.

(e) Where bonds are required in the
situations described above, the bonds
must be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR

part 223, ‘“Surety Companies Doing
Business with the United States.”
ATTACHMENT ...t ..
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§70.22 Payment.

(a) Payment methods must minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities must be consistent with

Treasury-State-- CMIA  agreements -or--

default procedures codified at 31 CFR
part 205. )

(b) Recipients may be pald in ad-
vance, provided they maintain or dem-
onstrate the willingness t0 maintain
written procedures that minimize the
time elapsing between the transfer of
funds and disbursement by the recipi-
ent, and financial management sys-
tems that meet the standards for fund
control and accountability as estab-
lished in §70.21. Cash advances to a re-
cipient organization will be limited to
the minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances must be as
close as is administratively feasibie to
the actual disburgsements by the recipi-

ent organization for direct program or

project costs and the proportionate
share of any allowable indirect costs.

(¢) Whenever possible, advances will
be consolidated to cover anticipated
cash needs for all awards made by the
Department to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients may be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment must be submitted on
SF-270, “‘Request for Advance or Reim-
bursement.”

(e) Reimbursement is the method
that will be used when the require-
ments in paragraph (b) of this section
cannot be met. The Department may
also use this method on any construc-
tion agreement, or if the major portion
of the construction project is accom-
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plished through private market financ-
ing or Federal loans, and the Federal
assistance constitutes a minor portion
of the project.

(1) When the reimbursement method
is used, the Department will make pay-
ment within 30 days after receipt of the
billing, unless the billing is improper.

(2) Recipients will be authorized to
submit requests for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the De-
partment has determined that reim-
bursement is not feasible because the
recipient lacks sufficient working cap-
ital, the Department may provide cash
on a working capital advance basis.
Under this procedure, the Department
will advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee’s disbursing cycle.
Thereafter, the Department will reim-
burse the recipient for its actual cash
disbursements. The working capital ad-
vance method of payment will not be
used for recipients unwilling or unable
to provide timely advances to their
subrecipient to meet the subrecipient’s
actual cash disbursements.

- -{g) To the extent available, recipi-

ents must disburse funds available
from repayments to and interest
earned on a revolving fund, program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(h) Unless otherwise required by stat-
ute, the Department will not withhold
payments for proper charges made by
recipients at any time during the
project period unless paragraph (h) (1)
or (2) of this section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or the De-
partment’s reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, the De-
partment may, upon reasonable notice,
inform the recipient that payments
must not be made for obligations in-
curred after a specified date until the
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conditions are corrected or the indebt-
edness to the Federal Government is
liquidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Bxcept for situations described in
paragraph (i)(2) of this section, the De-
partment will not require separate de-
pository accounts for funds provided to
a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However, re-
cipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of the Department funds
must be deposited and maintained in
insured accounts whenever possible.

(i) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients are en-
couraged to use women-owned and mi-
nority-owned banks (a2 bank which is
owned at least fifty percent by women
or minority group members).

(k) Recipients must maintain ad-
vances of the Department’s funds in in-
terest bearing accounts, unless para-
graphs (k) (1), (2) or (3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts must be remitted annually to
Department of Health and Human
Services, (HHS), Payment Management
System, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
yvear may be retained by the recipient
for administrative expense. State uni-
versities and hospitals must comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
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tionary awards without prior written
approval from the Department, it
waives its right to recover the interest
under CMIA. In keeping with Elec-
tronic Funds Transfer rules, (31 CFR
part 206), interest should be remitted
to the HHS Payment Management Sys-
tem through an electronic medium
such as the FEDWIRE Deposit System.
Recipients which do not have this ca-
pability should use a check.

(m) Recipients must use the SF-270,
Request for Advance or Reimburse-
ment or other standard form for all
nonconstruction programs when elec-
tronic funds transfer is not used.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995)

§70.23 Cost sharing or matching.

(a) A1l contributions, including cash
and third party in-kind, will be accept-
ed as part of the recipient’s cost shar-
ing or matching when such contribu-
tions meet all of the following criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other Federally-assisted
project or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica- ~

ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Department.

(c) Values for recipient contributions
of services and property must be estab-
lished in accordance with the applica-
ble cost principles. If the Department
authorizes recipients to donate build-
ings or land for construction/facilities
acquisition projects or long-term use,
the value of the donated property for
cost sharing or matching must be the
lesser of paragraph (c¢) (1) or (2) of this
section.

ATTACHMENT ... Y

of .. 2lo_paces




§70.24

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is gufficient jus-
tification, the Department may ap-
prove the use of the current fair mar-
ket value of the donated property, even

if it exceeds the certified value at the
time of donation to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates must be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
- employee, -these services must be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skills for which the employee
would normally be paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share must be reasonable and must not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g) (1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the

28 CFR Ch. | (7-1-07 Edition)

total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Department has ap-
proved the charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the re-
cipient, with the following gualifica-
tions.

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
must not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed its fair rental value.

(6) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services must be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
must be documented.

§70.24 Program income.

(a) The standards set forth in this
section requiring recipient organiza-
tions to account for program income
related to projects financed in whole or
in part with Department funds.
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(b) Except as provided in paragraph
(h) of this: section, program income
earned during the project period must
be retained by the recipient and, in ac-
cordance with the Department regula-
tions or the terms and conditions of
the award, must be used in one or more
of the ways listed in the following:

(1) Added to funds committed to the
project by the Department and recipi-
ent and used to further eligible project
or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(8) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the Department authorizes
the disposition of program income as
described in paragraphs (b)(1) or (b)(2),
of this section, program income in ex-
cess of any limits stipulated must be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Department
does not specify in its regulations or
the terms and conditions of the award
how program income is to be used,
paragraph (b)(3), of this section applies
automatically to all projects or pro-
grams.

(e) Unless the Department’s regula-
tions or the terms and conditions of
the award provide otherwise, recipients
will have no obligation to the Federal
Government regarding program income
earned after the end of the project pe-
riod.

(f) If authorized by the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

(g) Proceeds from the sale of property
must be handled in accordance with
the requirements of the Property
Standards (See §§70.30 through 70.37).

(h) Unless the terms and conditions
of the award provide otherwise, recipi-
ents will have no obligation to the Fed-
eral Government with respect to pro-
gram income earned from license fees
and royalties for copyrighted material,
patents, patent applications, trade-
marks, and inventions produced under
an award. However, Patent and Trade-

267

§70.25

mark Amendments (35 U.S.C. 18) apply
to inventions made under an experi-
mental, developmental, or research
award.

(i) Recipients must account for seized
assets from the date of seizure until
forfeiture and 1liquidation of funds
occur.

§70.26 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon the Depart-
ment’s requirements. It must be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢) For nonconstruction awards, re-
cipients must request in writing prior
approval from the Department for one
or more of the following program or
budget related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, approval is
required by the Department.

(6) The inclusion, unless waived by
the Department, of costs that require
prior approval in accordance with OMB
Circular A-21, “*Cost Principles for In-
stitutions of Higher Education,” OMB
Circular A-122, ‘“Cost Principles for
Non-Profit Organizations,” or 45 CFR
part 74 appendix E, “‘Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,”” or 48 CFR
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part 31, “Contract Cost Principles and
Procedures,” as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not, apply to
the purchase of supplies, material,
equipment or general support services.

(d) The Department restricts the
transfer of funds among direct cost cat-
egories or programs, functions and ac-
tivities, without prior written approval
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed ten
percent of the total budget as last ap-
proved by the Department. The Depart-
ment will not permit a transfer that
would cause any Federal appropriation
or part thereof to be used for purposes
other than those consistent with the
original intent of the appropriation.

(e) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (g) of this section,
do not require prior approval.

(f) For construction awards,. -recipi-
ents must request prior written ap-
proval promptly from the Department
for budget revisions whenever para-
graph (f) (1), (2) or (3) of this section
apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional De-
partment funds to complete the
project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §70.27.

(g) When the Department makes an
award that provides support for both
construction and  nonconstruction
work, the Department will require the
recipient to request prior approval
from the Department before making
any fund or budget transfers between
the two types of work supported.

(h) For both construction and non-
construction awards, the Department
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will require recipients to notify the De-
partment in writing promptly when-
ever the amount of Federal authorized
funds is expected to exceed the needs of
the recipient for the project period by
more than $5000 or five percent of the
award, whichever is greater. This noti-
fication will not be required if an appli-
cation for additional funding is sub-
mitted for a continuation award.

(i) When requesting approval for
budget revisions, recipients must use
the budget forms that were used in the
application unless the Department in-
dicates a letter of request suffices.

(j) Within thirty calendar days from
the date of receipt of the request for
budget revisions, the Department will
review the request and notify the re-
cipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
thirty calendar days, the Department
will inform the recipient in writing of
the date when the recipient may expect
the decision.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57931, Nov. 24, 1995}

§70.26 Non-Federal audits.

...(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(381 U.S8.C. 7501-7507) and revised OMB
Circular A-133, ‘“‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations must
follow the audit threshold in revised
OMB Circular A-133 in determining
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whether to conduct an audit in accord-
ance with Government Auditing Stand-
ards. )

[62 FR 45939, 45942, Aug. 29, 1997]

§70.27 Allowable costs.

(a) For each kind of recipient, there
is a set of Federal principles for deter-
mining allowable costs. Aliowability of
costs must be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or Federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for
State and Local Governments.” The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-~122, *“Cost Principles for
Non-Profit Organizations.” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, “Cost Principles for
Educational Institutions.’”” The allow-
ability of costs incurred by commercial
organizations and those non-profit or-
ganizations listed in Attachment C to

Circular A-122 is determined in accord- ...

ance with the provisions of the Federal
Acquisition Regulation (FAR) at 48
CFR part 31.

(b) OMB Circular A-122 does not
cover the treatment of bid and proposal
costs or independent research and de-
velopment costs, The following rules
apply to these costs for non-profit or-
ganizations subject to the Circular.

(1) Bid and proposal costs. Bid and pro-
posal costs are the immediate costs of
preparing bids, proposals, and applica-
tions for Federal and non-Federal
awards, contracts, and agreements, in-
cluding the development of scientific,
costs, and other data needed to support
the bids, proposals, and applications.
Bid and proposal costs of the current
accounting period are all allowable as
indirect costs. Bid and proposal costs
of past accounting periods are unallow-
able in the current period. However, if
the recipient’s established practice is
t0 treat these costs by some other
method, they may be accepted if they
are found to be reasonable and equi-
table. Bid and proposal costs do not in-
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clude independent research and devel-
opment costs covered by paragraph
(b)}(2) of this section, or preaward costs
covered by Attachment B, Paragraph
33 of OMB Circular A-122.

(2) Independent Research and Develop-
ment costs. Independent research and
development shall must be allocated
its proportionate share of indirect
costs on the same basgsis as the alloca-
tion of indirect costs to sponsored re-
search and development. The costs of
independent research and development,
including its proportionate share of in-
direct costs, are unallowable.

§70.28 Period of availability of funds.

Where a funding period is specified, a
recipient must charge to the grant
only allowable costs resulting from ob-
ligations incurred during the funding
period and any pre-award costs author-
ized by the Department.

PROPERTY STANDARDS

§70.30 Purpose of property standards.

Sections 70.31 through 70.37 sets forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
‘supported by a Federal award. The De-
partment will require recipients to ob-
serve these standards under awards and
will not impose additional require-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§70.31 through
70.317.

§70.31 Insurance coverage.

Recipients must, at a minimum, pro-
vide the equivalent insurance coverage
for real property and eqguipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§70.32 Real property.

(a) Title to real property will vest in
the recipient subject to the condition
that the recipient use the real property
for the authorized purpose of the
project as long as it is needed and will
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not encumber the property without ap-
proval of the Department.

(b) The recipient must obtain written
approval by the Department for the use
of real property in other Federally-
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
will he limited to those under Feder-
ally-sponsored projects (i.e., awards) or
programs that have purposes con-
sistent with those authorized for sup-
port by the Department.

(c) When the real property is ho
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient must request disposition in-
structions from the Department. The
Department will observe one or more of
the following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Department and pay the
- Federal-Government- for that percent-
age of the current fair market value of
the property attributable to the Fed-
eral participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the prop-
erty, proper sales procedures must be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§70.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to Federally-owned property remains
vested in the Federal Government. Re-
cipients may be required by the terms
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and conditions of the award, to submit
annually an inventory listing of Feder-
ally-owned property in their custody to
the Department. Upon completion of
the award or when the property is no
longer needed, the recipient must re-
port the property to the Department
for further Federal agency utilization.

(2) If the Department has no further
need for the property, it will be de-
clared excess and reported to the Gen-
eral Services Administration, unless
the Department has statutory author-
ity to dispose of the property by alter-
native methods (e.g., the authority
provided by the Federal Technology
Transfer Act (15 U.S.C. 3710 (1)) to do-
nate research equipment to edu-
cational and non-profit organizations
in accordance with Exec. Order No.
12821, “Improving Mathematics and
Science Education in Support of the
National Education Goals.”) Appro-
priate instructions shall be issued to
the recipient by the Department.

(b) Exempt property. When statutory
authority exists, the Department may
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment when such property is ‘“ex-
empt property.”’

{Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds will vest
in the recipient, subject to conditions
of this section.

(b) The recipient must not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(¢) The recipient must use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and must not encumber the
property without approval of the De-
partment. When no longer needed for
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the original project or program, the re-
cipient must use the equipment in con-
nection with its other Federally-spon-
sored activities, in the following order
of priority:

(1) Activities sponsored by the De-
partment which funded the original
project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
must make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use must be
given to other projects or programs
sponsored by the Department. Second
preference must be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by
the Federal Government may be per-
missible if authorized in writing by the
Department. User charges must be
treated as program income.

(¢) When acquiring replacement

. equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the written
approval of the Department.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and Federally-
owned equipment must include all of
the following:

(1) Equipment records must be main-
tained accurately and must include the
following information:

(i) A description of the equipment.

(ii) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
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participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent .compensates the Department for
its share.

(2) Bquipment owned by the Federal
Government must be identified to indi-
cate Federal ownership.

{3) A physical inventory of equipment
must be taken and the results rec-
onciled with the equipment records an-
nually. Any differences between quan-
tities determined by the physical in-
spection and those shown in the ac-
counting records must be investigated
to determine the causes of the dif-
ference. The recipient must, in connec-
tion with the inventory, verify the ex-
istence, current utilization, and con-
tinued need for the equipment.

(4) A control system must be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment must be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient must promptly notify the De-
partment.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures must be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no Ilonger
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5,000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the Department or its suc-
cessor. The amount of compensation
must be computed by applying the per-
centage of Federal participation in the
cost of the original project or program
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to the current fair market value of the
equipment. If the recipient has no need
for the equipment, the recipient must
request disposition instructions from
the Department. The Department will
determine whether the equipment can
be used to meet the agency’s require-
ments. If no requirement exists within
that agency, the availability of the
equipment must be reported. to the
General Services Administration by
the Department to determine whether
a requirement for the equipment exists
in other Federal agencies. The Depart-
ment will issue instructions to the re-
cipient no later than 120 calendar days
after the recipient's request and the
following procedures will govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient may sell the equip-
ment and reimburse the Department an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient may be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is 1nstmcted to
ship the equipment elsewhere, the re-
cipient may be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or mterlm storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient may be reimbursed by the De-
partment for such costs incurred in its
disposition.

(4) The Department reserves the
right to transfer the title to the Fed-
eral Government or to a third party
named by the Federal Government
when such third party is otherwise eli-
gible under existing statutes. Such
transfer will be subject to the following
standards.

(i) The equipment must be appro-
priately identified in the award or oth-
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erwise made known to the recipient in
writing.

(ii) The Department will issue dis-
position instructions within 120 cal-
endar days after receipt of a final in-
ventory. The final inventory must list
all equipment acquired with grant
funds and Federally-owned equipment.
If the Department fails to issue disposi-

tion instructions within the 120 cal-

endar day period, the recipient may
apply the standards of this section, as
appropriate.

(ii1) When the Department exercises
its right to take title, the equipment is
subject to the provisions for Federally-
owned equipment.

§70.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property vests in the recipi-
ent upon acquisition. If there is a resid-
ual inventory of unused supplies ex-
ceeding $5000 in total aggregate value
upon termination or completion of the
project or program and the supplies are
not needed for any other Federally-
sponsored project or program, the re-
cipient may retain the supplies for use
on non-Federal sponsored activities or
sell them, but must, in either case,
compensate the Federal Government
for its share. The amount of compensa-
tion must be computer in the same
manner as for equipment.

(b) The recipient must not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§70.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Department reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
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regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(¢) The Department has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an gward that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Departmental awarding agen-
oy shall request, and the recipient shall
provide, within a reasonable time, the
research data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Departmental awarding agency ob-
tains the research data solely in re-
sponse to a FOIA request, the agency
may charge the requester a reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should reflect costs incurred by the
agency, the recipient, and applicable
subrecipients. This fee is in addition to
any fees the agency may assess under
the FFOIA (b U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This “recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
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closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(iii) Used by the Federal Government in
developing an agency action that has the
force and effect of law is defined as when
an agency publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
must use that property for the origi-
nally-authorized purpose, and the re-
cipient must not encumber the prop-
erty without approval of the Depart-
ment. When no longer needed for the
originally authorized purpose, disposi-
tion of the intangible property must
occur in accordance with the provi-
sions of §70.34(g).

[Order No. 1980-95, 60 FR 38242, July 26, 1995;

Order No. 1998-95, 60 FR 57932, Nov. 24, 1895;
Order Na. 2289-2000, 65 FR 14407, 14410, Mar.
16, 2000]

§70.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds must be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Recipients are required to record liens
or other appropriate notices of record
to indicate that personal or real prop-
erty has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.
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PROCUREMENT STANDARDS

§70.40 Purpose of procurement stand-
ards.

Sections 70.41 through 70.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards will be imposed by the
Department upon recipients, unless
specifically required by Federal statute
or executive order or approved by OMB.

§70.41 Recipient responsibilities.

The standards contained in this sec-~
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Department, regarding
the settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered
into in support of an award or other
agreement. -This - includes disputes,
claims, protests of award, source eval-
uation or other matters of a contrac-
tual nature. Matters concerning viola-
tion of statute are to be referred to
such Federal, State or local authority
as may have proper jurisdiction.

§70.42 Codes of conduct.

The recipient must maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
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recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct must provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§70.43 Competition.

All procurement transactions must
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
must be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals must
be excluded from competing for such
procurements. Awards must be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations must clearly set
forth all requirements that the bidder
or offeror must fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§70.44 Procurement procedures.

(a) All recipients must establish writ-
ten procurement procedures. These
procedures must provide for, at a min-
imum, that paragraphs (a) (1), (2), and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following:
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(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description must not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever -prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “brand
name or equal” descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts must be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
must take all of the following steps to
further this goal.

(1) Bnsure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women'’s business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
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for one of these firms to handle individ-
ually.

(8) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) may be
determined by the recipient and must
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost+plus-a-percentage-of-
cost” or ‘“percentage of construction
cost” methods of contracting must not
be used.

(d) Contracts must be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration must be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of Exec. Order No. 12549
and 12689, ‘“Debarment and Suspen-
sion.”’

(e) Recipients must, on request,
make available for the Department,
pre-award review and procurement doc-
uments, such as request for proposals
or invitations for bids, independent
cost estimates, etc., when any of the
following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in the De-
partment’s regulation.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403(11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“brand name”
product.
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(4) The proposed award over the.

small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(6) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.45 Cost and price analysis.

Some form of cost or price analysis
must be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§70.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold must include the fol-
lowing at a minimum: . I

(a) Basis for contractor selection,

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§70.47 Contract administration.

A system for contract administration
must be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adeguate and
timely follow up of all purchases. Re-
cipients must evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§70.48 Contract provisions.

The recipient must include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions must also be applied to sub-
contracts. :
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(a) Contracts in excess of the small
purchase threshold must contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) ANl contracts in excess. of the
small purchase threshold must contain
suitable provisions for termination by
the recipient, including the manner by
which termination must be effected
and the basis for settlement. In addi-
tion, such contracts must describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be’
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-

contracts exceeding $100,000, the De- -

partment may accept the bonding pol-
icy and requirements of the recipient,
provided the Department has made a
determination that the Federal Gov-
ernment’s interest is adequately pro-
tected. If such a determination has not
been made, the minimum requirements
are to be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bhid
price. The ‘‘bid guarantee’” must con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder must,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond”
is one executed in connection with a
contract to secure fulfiliment of all the
contractor’'s obligations under such
contract.
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(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘‘payment bond” is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
must be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients must
include a provision to the effect that
the recipient, the Department, the
Comptroller General of the United
States, or any of their duly authorized
representatives, must have access to
any books, documents, papers and
records of the contractor which are di-
rectly pertinent to a specific program
for the purpose of making audits, ex-
aminations, excerpts and tran-
scriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors must contain the pro-
curement provisions of appendix A to
this part as applicable.

REPORTS AND RECORDS

§70.50 Purpose of reports and records.

Sections 70.51 through 70.53 set forth
the procedures for monitoring and re-
porting on the recipient’s financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments.

§70.61 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
must monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §70.26.

(b) Performance reports must be sub-
mitted based on each calendar quarter.
Reports are due thirty days after the
reporting period, unless stated dif-
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§70.52

ferently in the terms and conditions of
the award. The final performance re-
ports are due ninety calendar days
after the expiration or termination of
the award.

(c) Performance reports must con-
tain, for each award, brief information
on each of the following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not.met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(d) Recipients are required to submit
the original and two copies of perform-
ance reports.

(e) Recipients must immediately no-
tify the department, in writing, of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, written notification must be
given in the case of problems, delays,
or adverse conditions which materially
impair the ability to meet the objec-
tives of the award. This notification
must include a statement of the action
taken or contemplated, and any assist-
ance needed to resolve the situation.

(f) The Department will make site
visits, as needed.

(g) The Department will comply with
clearance requirements of 5§ CFR part
1320 when requesting performance data
from recipients.

[Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-26%9A, Financial Sta-
tus Report.

(i) Recipients are required to use the
SF-269 or SF-269A to report the status
of funds for all nonconstruction
projects or programs.

ATTACHMENT ...t

DAGE

of .. 202 PAGES




§70.53

(i1) Reports must be on an accrual
basis. Recipients are not required to
convert their accounting system, but
must develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) The Department requires the
SF-269, SF-269A, or turnaround docu-
ment to be submitted no later than
forty five days after the calendar quar-
ter. The final report is due ninety days
from the end date of the award.

(b) When the Department needs addi-
tional information or more frequent re-
ports, the following will be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, the Department will issue
instructions to require recipients to
submit such information under the
“Remarks” section of the reports.

(2) When the Department determines
that a recipient’s accounting system
does not meet the standards in §70.21,
additional pertinent information to
further monitor awards will be ob-
tained upon written notice to the re-
cipient until such time as the system is
brought up to standard. The Depart-
ment, in obtaining this information,
will comply with report clearance re-
quirements of 5 CFR part 1320.

(3) The. Departirient.. will .accept . the
identical information from the recipi-
ents in machine readable format or
computer printouts or electronic out-
puts in lieu of prescribed formats.

(4) The Department will provide com-
puter or electronic outputs to recipi-
ents when such expedites or contrib-
utes to the accuracy of reporting.

{Order No. 1980-95, 60 FR. 38242, July 26, 1995;
Order No. 1998-95, 60 FR 57932, Nov. 24, 1995]

§70.58 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients. The
Department will not impose any other
record retention or access require-
ments upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent toc an award
must be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
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annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by the De-
partment. The only exceptions are the
following:

(1) If any litigation, claim, or audit is
started before the expiration of the
three year period, the records must be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
must be retained for three years after
final disposition.

(3) When records are transferred to or
maintained by the Department, the
three year retention requirement is not
applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§70.53(g).

(¢) Copies of original records may be
substituted for the original records if
authorized by the Department.

-(d) The Department will request
transfer of certain records to its cus-
tody from recipients when it deter-
mines that the records possess long
term retention value. However, in
order to avoid duplicate recordkeeping,
the Department will make arrange-
ments for recipients to retain any
records that are continuously needed
for joint use.

(¢) The Department, its Inspector
General, Comptroller General of the
United States, or any of their duly aun-
thorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are per-
tinent to the awards, in order to make
audits, examinations, excerpts, tran-
scripts and copies of such documents.
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and
discussion related to such documents.
The rights of access in this paragraph
are not limited to the required reten-
tion period, but must last as long as
records are retained.

(f) Unless required by statute, the
Department will not place restrictions
on recipients that limit public access
to the records of recipients that are
pertinent to an award, except when the
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Department can demonstrate that such
records must be kept confidential and
would have been exempted from disclo-
sure pursuant to the Freedom of Infor-
mation Act (5 U.8.C. 552) if the records
had belonged to the Department.

(g) Indirect cost rate proposals, cost
allocation plans, etc. Paragraphs (g)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: Indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to the Department or
the subrecipient submits to the recipi-
ent the proposal, plan, or other com-
putation to form the basis for negotia-
tion of the rate, then the three year re-
tention period for its supporting
records starts on the date of such sub-
mission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Department or the subrecipient
is not required to submit to the recipi-
ent the proposal, plan, or other com-

putation for negotiation purposes, then

the three year retention period for the
proposal, plan, or other computation
and its supporting records starts at the
end of the fiscal year (or other ac-
counting period) covered by the pro-
posal, plan, or other computation.

{Order No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1898-85, 60 FR 57932, Nov. 24, 1995}

TERMINATION AND ENFORCEMENT

§70.60 Purpose of termination and en-
forcement.
Sections 70.61 and 70.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§70.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraph (a)
(1), (2) or (3) of this section apply.

(1) By the Department, if a recipient
materially fails to comply with the
terms and conditions of an award.

{2) By the Department with the con-
sent of the recipient, in which case the
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§70.62

two parties must -agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the Department written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case .of partial termination, the
portion to be terminated. However, if
the Department determines in the case
of partial termination that the reduced
or modified portion of the grant will
not accomplish the purposes for which
the grant was made, it may terminate
the grant in its entirety under either
paragraph (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §70.71(a), includ-
ing those for property management as
applicable, must be considered in the
termination of the award, and provi-
sion must be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§70.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Department will,
in addition to imposing any of the spe-
cial conditions outlined in §70.14, take
one or more of the following actions, as
appropriate in the circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Department.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the Department
will provide the recipient an oppor-
tunity for hearing, appeal, or other ad-
ministrative proceeding to which the
recipient is entitled under any statute
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or regulation applicable to the action
involved.

(¢c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the Department expressly
authorizes them in the notice of sus-
pension or_ _termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c) (1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncanceliable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under

--Hxec. Order No. 12549 and 12689 and the

Department implementing regulations
(see §70.13). )

[Order No, 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1998-85, 60 FR 57932, Nov. 24, 1995]

Subpart D-—-Atfter-the-Award
Requirements

§70.70 Purpose.

Sections 70.71 through 70.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§70.71 Closeout procedures.

(a) Recipients must submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Department may approve
extensions when requested in writing
by the recipient.

(b) Unless the Department authorizes
an extension, a recipient must lig-

28 CFR Ch. | (7-1-07 Edition)

uidate all obligations incurred under
the award not later than ninety cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Department will make
prompt payments to a recipient for al-
lowable reimbursable costs under the
award being closed out.

(dQ) The recipient must promptly re-
fund any balances of unobligated cash
that the Department has advanced or
paid and that is not authorized to be
retained by the recipient for use in
other projects. OMB Circular A-129
governs unreturned amounts that be-
come delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Depart-
ment will make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(f) The recipient must account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§70.31 through 70.37.

(g) In the event a final audit has not
been performed prior to the closeout of

‘an award, the Department retains the

right to recover an appropriate amount
after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final andit.

§70.72 Subsequent adjustments and

continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the Department to
disallow costs and recover funds on the
basis of a later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §70.26.

(4) Property management require-
ments in §§70.31 through 70.37.

(5) Records retention as required in
§70.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Depart-
ment and the recipient, provided the
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responsibilities of the recipient re-
ferred to in §70.73(a), including those
for property management as applica-
ble, are considered and provisions made
for continuing responsibilities of the
recipient, as appropriate.

§70.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Department may reduce
the debt by paragraph (a) (1), (2) or (3)
of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Department may charge inter-
est on an overdue debt in accordance
with 4 CFR chapter II, “Federal Claims
Collection Standards.”

APPENDIX A TO PART T0—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, must contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts must contain a provision requiring
compliance with Exec. Order No. 11246,
“Equal ~Employment Opportunity,” as
amended by Exec. Order No. 11375, “Amend-
ing Bxecutive Order 11246 Relating to Egqual
Employment Opportunity,” and as supple-
mented by regulations at 41 CFR part 60,
“‘Office of Federal Contract Compliance Pro-
grams, Equal Employment Opportunity, De.
partment of Labor.” -

2. Copeland ‘‘Anti-Kickback” Act (18 U.S.C.
874 and 40 U.5.C. 276c)—All contracts and sub-
awards in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents must include a provision for compliance
with the Copeland “‘Anti-Kickback’ Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States”). The Act provides that each con-
tractor or subrecipient must be prohibited
from inducing, by any meabs, any person
employed in the construction, completion, or

Pt. 70, App. A

repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient must report all sus-
pected or reported violations to the Depart-
ment.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 must include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a~7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, “Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors must be required to
pay wages to laborers and mechanics at a
rate not less than the minimum wages speci-
fied in a wage determination made by the
Secretary of Labor. In addition, contractors
are required to pay wages not less than once
a week., The recipient must place a copy of
the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract
must be conditioned upon the acceptance of
the wage determination. The recipient must
report all suspected or reported violations to
the Department.

4. Contract Work Hours and Safety Standards
Act (40 U.8.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
must include a provision for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor is re-
quired to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of forty hours. Work in excess of
the standard work week is permissible pro-
vided that the worker is compensated at a
rate of not less than one and one-half times
the basic rate of pay for all hours worked in
excess of forty hours in the work week. Sec-
tion 107 of the Act is applicable to construc-
tion work and provides that no laborer or
mechani¢ shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work must provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to

281
ATTACHMENT ... Eb

pack 25 of .. 2l paGes




Pt. 71

Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Contrgl Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 must contain & provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations must be reported to
the Department and the Regional Office of
the Environmental Protection Agency
(EPA).

. 1. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more must file the re-
quired certification. Bach tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a Member of Congress, officer
or employee of Congress, or an employee of a
Member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Bach
tier must also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (Ezec. Order
No. 12549 and 12689)—No contract shall be
made to parties listed on the General Serv-
ices Administration’s List of Parties Ex-
cluded from Federal Procurement or Non-
procurement Programs in accordance with
Exec. Order No. 12548 and 12689, ‘“‘Debarment
and Suspension.” This list contains the
names of parties debarred, suspended, or oth-
erwise excluded by agencies, and contractors
declared ineligible under statutory or regu-
latory authority other than Exec. Order No.
12549. Contractors with awards that exceed
the small purchase threshold must provide
the required certification regarding its ex-
clusion status and that of its principal em-
ployees.

fOrder No. 1980-95, 60 FR 38242, July 26, 1995;
Order No. 1898-85, 60 FR 57932, Nov. 24, 1995]
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PART 71—IMPLEMENTATION OF THE
PROVISIONS OF THE PROGRAM
Fl;IB\gD CIVIL REMEDIES ACT OF
1

Subpart A—implementation for Actions
Inifiated by the Department of Justice

Sec.
71.1 Purposs.
71.2 Definitions.
71.3 Basis for civil penalties and assess-
ments.
Investigation.
Review by the reviewing official.
Prerequisites for issuing a complaint.
Complaint.
71.8 Service of complaint.
71.9 Answer.
71.10 Default upon failure to file an answer.
71.11 Referral of complaint and answer to
the ALJ.
71.12 Notice of hearing.
71.13 Parties to the hearing.
71.14 Separation of functions.
T1.15 Ex parte contacts.
71.16 Disqualification of reviewing official
or ALJ.
71.17 Rights of parties.
71.18 Authority of the ALJ.
71.19 Prehearing conferences.
71.20 Disclosure of documents.
71.21 Discovery.
71.22 Exchange of witness lists, statements,
and exhibits.
Subpoenas for attendance at hearing.
Protective order.
Fees.
Form, filing and service of papers.
Computation of time.
Motions.
Sanctions.
71,836 The hearing and burden of proof.
71.31 Determining the amount of penalties
and assessments.
71.32 Location of hearing.
71.33 Witnesses.
71.34 Evidence.
71.35 The record.
71.36 Post-hearing briefs.
71.37 Initial decision.
71.38 Reconsideration of initial decision.
71.39 Appeal to authority head.
71.40 Stays ordered by the Department of
Justice.
71.41 Stay pending appeal.
71.42 Judicial review.
71.48 Collection of-civil penalties and as-
sessments.
71.44 Right to administrative offset.
7145 Deposit in Treasury of the United
States.
71.46 Compromise or settlement.
71.47 Limitations.
71.48-71.50 [Reserved}

7.4
71.5
7.6
T

71.24
71.25
71.26
71.27
71.28
71.29
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