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CONTRACT FOR CONTINUUM OF CARE

33531

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between UNITED STATES VETERANS
INITIATIVE, INC., a California nonprofit corporation ("Organization"), whose address is
2001 River Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH, a
municipal corporation (the "City"). |
WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and
WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and
WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive sérvices to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and
WHEREAS, the City Council has authorized the City Manager to entér into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;
NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:
Section 1.The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully
with the Grant Agreement.
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulaﬁons”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be

~amended from time to time, Attachment “F” entitled “OMB Circular A-133" as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I' entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been providéd to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all pdlicies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3.The term of this Contract shall commence at midnight on April
2
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1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated
as provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months

after the end of the operational period].
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Section 4. |

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding.and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total rental assistance and supportive services to be provided
under this Contract shall not exceed Three Hundred Twenty Thousand One
Hundred Sixty Dollars ($320,160) in grant funds over the term of this Contract.
The City’s obligation herein is contingent upon the City’s receipt of grant funds
from HUD, as specified in Attachment “B”.

C. No later than thirty (30) days after the completion of the
Operational Year during the term of this Contract, Organization shall submit to the
City backup documentation supporting the required Organization matching funds,
and APR certified by one of Organization’s officers or by its Executive Director.

Section 5.

A. Organization's records relating to the performance 6f this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization's normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds
3
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for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative. |

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the‘City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture required data
elements that comply With HMIS data and HUD reporting requirementé.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s

auditor or no later than nine (9) months after the end of the Operational Year,
4
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whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VIl of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VII of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing busineés with the Federal Government.

F. Organization will provide information, such as data and
reports, as required by HUD.

Section 7.
A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or
5
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subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that
applicants are employed or served, and that employees and applicants are treated
during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary
6
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rights, benefits or privileges of City employees.
Section 9.This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its
duties or assign its rights hereunder, or any interest therein or any portion thereof,
without the prior written consent of the City. Any attempted assignment or delegation
shall be void, and any assignee or delegate shall acquire no right or interest by
reason of such attempted assignment or delegation.
Section 10. Organization shall indemnify and hold harmless the
City, its Boards, Commissions, and their officials, employees and agents (collectively
in this Section “City") against any and all liability, claims, demands, damage, causes
of action, proceedings, penalties, loss, costs, and expenses (including attorney’s fees,
court costs, and expert and witness fees) (collectively “Claims” or individually “Claim”)
arising, directly or indirectly, out of any negligent act or omission of Organization, its
officers, employees, agents, subcontractors or anyone under Organization's control
(collectively “Indemnitor”)', breach of this Contract by Organization, misrepresentation
or willful misconduct by Indemnitor, and Claims by any employee of Indemnitor
relating in any way to workers’ compensation. Independent of the duty to indemnify
and as a free-standing duty on the part of Organization, Organization shall defend the
City and shall continue such defense until the Claim is resolved, whether by
settlement, judgment or otherwise. Organization shall notify the City of any 'Claim
within ten (10) days. Likewise, the City shall notify Organization of any Claim, shall
tender the defense of the Claim to Organization, and shall assist Organization, as
may be reasonably requested, in such defense.
Section 11.
A. Organization shall procure and maintain at Organization's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the

duration of this Contract the following insurance and bond against claims for
| 7
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injuries to persons or damage to property that may arise from or in connection with

the performance of this Contract by Organization, its agents, representatives,

employees, volunteers or subcontractors.

ARW:bg A14-01632

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insura‘nce in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(8) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization

hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
8
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safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage
for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City's Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City's Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City's Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained reténtion
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the 'City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

| C. Organization shall require that all contractors ~and

subcontractors that Organization uses in the performance of services under this
9
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Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind _covefage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcbntractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Orgahization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequéte.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

| Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used,

then the building must be maintained as a shelter for or provide supportive
10
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services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

| B. Organization certifies that the building for which the grant
funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and excépt as
described in Section 11.G below, Organization shall not:

(1)  Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

(2)  In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
11
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for employment on the basis of religion;

(b) discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(¢) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or
in which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith-based organization.

ARW:bg A14-01632

(1)  Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may

continue to carry out its mission, including the definition, practice, and

12
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expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a strucfure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in éccordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or

any change in use of the property during the term of the grant, is subject to
13
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government-wide regulations governing real property dispositions.
H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permainent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for
achieving independent living; and

(2) Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.

I Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".
Section 13. Organization certifies that it has established a Drug-
Free Awareness Program in compliance with Government Code Section 8355, that it
has given a copy of said Program to each employee who performs sérvices
hereunder, that compliance with the Program is a condition of employment, and that it
has published a statement notifying employees that unlawful manufacture,
distribution, dispensation, possession or use of a controlled substance is prohibited
and action will be taken for violation.
Section 14. The City shall facilitate the submission of all reports
required by HUD based on information submitted by Organization to the City. The
City shall act as the primary contact for Organization to HUD for services provided

under this Contract. The City shall facilitate directly to HUD the submission of any
14
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information related to all financial and programmatic matters in this Contract, including
but not limited to reimbursements of grant funds, .requests for changes to
Organization’s budget, requests for changes to Organization’s application for grant
funds and requests for changes to Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in
writing and personally delivered or deposited in the U.S. Postal Service, certified mail,
return receipt requested, to the City at 2525 Grand Avenue, Long Beach, California
90815 Attn: Homeless Services Officer, and to Organization at the address first stated
above. Notice shall be deemed given on the date personal delivery is made or the
date shown on the return receipt, whichever is earlier. Notice of change of address
shall be given in the same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager
or his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this
Contract at any time for any reason by giving ninety (90) days prior notice of
termination to the City, and the City shall have the right to terminate all or any part of
this Contract at any time for any reason or no reason by giving five (5) days prior
notice to Organization. [f either party terminates this Contract, all funds held by
Organization under this Contract which have not been spent on the déte of
termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments
hereto, constitutes the entire understanding of the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision
or breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any
15
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CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Fioor

Long Beach, CA 90802-4664
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money by the City shall not operate as a waiver of any provision of this Contract, or of
any right to damages or indemnity stated herein. The waiver of any breach of this
Contract shall not constitute a waiver of any other or subsequent breach of this
Contract.

Section 21. - This Contract shall be governed by and construed
pursuant to the laws of the State of California, without regard to conflicts of law
principles.

. Section 22. In the event of any conflict or ambiguity between this
Contract and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

UNITED STATES VETERANS
INITIATIVE, INC., a California nonprofit
corporation
560 o , 2014 By ,(am/nﬂft // /ét/nf
! Name__ 2oy i cLlinf]
Tite_ 7 Ak b/m s
, 2014 By
Name
Title

“Organization”

CITY OF LONG BEACH, a municipal ,
corporation

St actendbid 16 By YL ngm clyMapage
= 7 , 2014 g/l ~ Citvy M EXECUTED PURSUANT
ity Manager " searion a0t |oF
THE CITY CHARTER.
“City"

This Contract is approved as to form on 3 /Q(\Z]j . 8/ , 2014.

CHARLES PARKIN, City Attorney

16
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: United States Veterans Initiative  Project Name: SPC 96/99

HUD Grant: CA0647U9D061306 CLB Contract: PENDING

Program Objective: SPC 96/99 is an enriched permanent housing project for 32 disabled
veterans, located within the Villages at Cabrillo. The participants served are homeless
veterans who suffer multiple and chronic disabilities that stand as significant barriers to self-
sufficiency. This project provides a stable living environment in which the population can
address these issues and achieve a level of stability that will allow them to reach their highest
level of functioning. The Villages at Cabrillo provides for a therapeutic residential community
atmosphere with all stages of recovery represented on site so that veterans feel a strong
sense of camaraderie and social support.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements

The agency will participate in community outreach and engagement activities and link
participants to the broader base of CoC programs and services. The agency will participate in
the Long Beach CoC Centralized and Coordinated Assessment System through the Multi-
Service Center, which coordinates intake, assessment, and provision of referral services. The
agency will conduct an annual evaluation of all program participants and determine the need
for ongoing housing subsidies and/or supportive services to help participants achieve greater
levels of independence and to re-integrate into their community.

Outcomes/Performance NMeasures

Universe # Target # Target %

Persons remaining in permanent housing .
as of the end of the operating year or 32 26 " 81%

1 exiting to permanent housing (subsidized
or unsubsidized) during the operating year.
Persons age 18 and older who maintained
2 or increased their total income (from all 39 21 66%

sources) as of the end of the operating
year or program exit.

The % of persons (Adults and Children)
who remained in the permanent housing
3 |program (subsidized or unsubsidized) for 32 25 78%

181 days (6-months) or longer as of the |
end of the operating year.

Note: Universe number reflects project participant chart PIT

..................
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CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program
Project Budget for United States Veterans Initiative, Inc. Project Name: SPC 96/99
HUD Contract # CA0647U9D061306 City Contract # PENDING

Operational Period from 04/01/2014 to 06/30/2015 (15 months)

|Los Angeles County, California |

[0 Bedroom ||‘ 32 x| $667 | x| 15 =] $320,160]
[1 Bedroom . [ [ x| [ x| 1= $0]
B Besrooms I 1] 1] 1= 5]
[3 Bedrooms I | x| | x| =] $0]
[4 Bedrooms ] | [ | x| [=1 $0|
|5 Bedrooms 1L [x[____ By [=] $0]
[6+ Bedrooms || [ x| | x| |=
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No, FR-5476~{-01]

RIN 2508-AC20

Homeless Emergency Assistance and

Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2008 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates thres of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program, The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Cere planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Gare program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD cen more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avold any disruption in gurrent
Continuum of Care activities,
DATES: Effective Date: August 30, 2012,
Comment Due Date, October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regerding
this rule to the Regulations Division,
Office of General Counse], 451 7th
Street SW., Room 102786, Department of
Housing and Urban Development,
Washington, DC 20410-0500,
Communications must refer to the above

docket number and title, There are two
mesthods for submitting public
comments, All submissions must refer
to the above docket number and title.

1, Submission of Comments by Mail.
Comments may bea submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 102786, '
Washington, DC 20410-0500,

2. Blectronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site io
submit comments elsctronically,

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket mumnber and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments, All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduied by calling
the Regulations Division at 202708~
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339, Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Direclor, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Streset SW,,
Washington, DC 20410-7000; telephone
number 202—-708-4300 (this is not a toll-
free number), Hearing- and speech-
impaired persons may access this
number through TTY by calling the

T
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Federal Relay Service at 800-877-8339
(this is & toll-free number),
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Gare program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program,
(See 42 U.8.C, 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room -
Occupancy grant programs into one
grant program; The Continuum of Gere
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Swmmary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,

supportive services, and Homeless

Management Information Systems

(HMIS). To implement the program,

HUD had to define several key terms, In

particular, HUD distinguishes between

“Continuum of Care,” “applicant,” and

“collaborative applicant.” A

“Continuum of Care” is a geographically
. based group of representatives that

carries out the planning responsibilities

of the Continuum of Care program, as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless, A Gontinuum of

Care then designates certain

“applicants” as the entities responsible

for carrying out the projects that the

Continuum has identified through its

planning responsibilities, A

“Continuum of Care” also designates

one particular applicant to be a

“collaborative applicant,” The
- .collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

-2, Establishing and Operating a
Continuwn of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care,
The three major duties of a Continuum
of Care are to; (1) Operate the
Continuum of Care, {2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
" within its geographic area. Continuums
are also respongible for preparing and
oversesing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3, Application and Grant Award -
Process (Subpart G): The Gontinuum of
Care grant award process hegins with a
determination of a Gontinuum’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum'’s Preliminary Pro Rata Nead
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program,
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annual
performance report, For those
applicents not awarded funding, the
process also provides an appeals
process. .

4, Program Gomponents and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homslessness
prevention, The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs.

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC), An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program

- regulations and the requirements of the
Notice of Funding Availability that HUD

. will issue each year, Notably, the
HEARTH Aot requires that all eligible
funding costs, except leasing, must he
matched with no less than 26 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupéncy,

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Gare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review 1o the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010, HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act-as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single -
Room Ocecupancy). The changes
initiated by this interim rule wijl
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performancs targets for
homeless populations. HUD is confident
that this systematic review by
Gontinuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
{Pub. L, 112-55) appropriated
$1,593,000,000 for the Gontinuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.

I, Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 11122, This law
implements a variety of measures
directed toward keeping individuals
and familjes from losing their homes,
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.8.C, 11371 ¢t 56q.)
{McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated responss to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless peopls, 'I‘Ee HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of *“homeless.” HUD .
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 6, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolideted Plan
regulations. On December 9, 2011, HUD
continued the process {o implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements’ (76 FR 76917), which
provides for uniform technical

* requirements for Homeless Management

Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD’s
implementation of the HEARTH Act,

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awadrded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Gontinuum of Care, a system
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homsless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Oceupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Gare planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of heusing
and services to address the needs of the
homeless, The regulations established

by this rule are directed to carrying out, -

this congressional intent,
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1. Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpose of the program s to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and lacal
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to meet the
purpose of the HEARTH Adt,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not”
new to many HUD grantees. Until
regulations for HMIS are promulgsted in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance,

The following provides an overview
of the proposed rule,

General Provisions Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of “developmental
disability,” “homeless,” *‘homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule, The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of “at risk of homelessness’
ostablished by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought throngh
this rule,

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Cars
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase ‘‘where sach
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “‘chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
Includes this phrass, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of “chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, : .

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as sligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant,” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant’)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“collaborative applicant”), Please ses
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, .

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool, This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, Ag discussed above, the
“applicant” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum, In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care, The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule, However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds, The clarification is necessary in
this rule because Gontinuums of Gare
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Care and Continuim
are defined to mean the group that is
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organized to carry out the :
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofii

‘homeless providers, victim service

providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons, These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continnum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Gars did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant, HUD established the
Continuum of Care in 1995, Local
granteeg and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

* across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care, -
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term “Continuum of
Care” for “collaborative applicant,” the
definition of “high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming a high-performing community
can be found in §578.85 of this interim
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" rule and will be discussed later in this

preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: ““The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’”’ In HUD’s
regulatory definition of “private )
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of &
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language, HUD's regulatory
definition of *permanent housing”
states; ““The term 'permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,”
Additionally, in the regulatory -
definition of “‘permanent housing,”
HUD clarifies that to be permanent
housing, ““the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing,

Project is consistent with the statutory
definition of ‘“project” in section 401 of
the McKinney-Vento Act, but doss not
track the statutory language, Section 401
dofines *“project”’ as, with respect to
activities carried out under subtitle C,
eligible activities described in section =
423(a), underteken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource, In HUD’s definition
of “project” in this interim rule, the
aligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds, :

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language,
Section 424 of the McKinney-Vento Act
defines “recipient” as ‘‘an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations,
The term “safe haven” is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have besex unwilling or unabls to
participate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project, The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship betwoeen the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation,

Transitional housing is based on the
definition of “transitional housing’ in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing -
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary,”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Gare program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lsase or
occupancy agreement that is for a term
of at 1east one month and that ends in
24 months and cennot be extended,

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties

. delegated to a UFA in this rule, which

is approved by HUD and to which HUD
awards a grant, HUD’s regulatory
definition of UFA departs slightly from
the statutory definition, The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Gare for
collahorative applicant,

Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process. -
Gonsequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

_Subpart B of the interim rule
identifies how Continuums of Gare are
established, as well as the required
duties and functions of the Cortinuum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals, Where these organizations
are located within the geographic area

.served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Gontinuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a hoard that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG recipients and/or Continunms do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels,

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Gontinuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties,

Operating the Continuum of Care, The
interim rule provides that the
Continuum of Gare must abide by
certain operational requiremsnts, These
requirements will ensure the effective
management of the Continuum of Gare
process and engure that the process is
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inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a’
Continuum of Cere for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuuin of Care’s
performancs in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enaciment of the HEARTH Act, This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
approprigte funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
systern that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homelsss
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family’'s particular needs,

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area, Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systems than
urban ones. While the common thread .
between typical models is the use of a



45428

Federal Register/Vol. 77, No, 147 /Tuesday, July 31, 2012/Rules and Regulations

common assessment tool, the form,
detail, and use of that tool will vary
from one community 1o the next, Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a ,
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
‘no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that

" provides assessment gervices to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created witgin smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking, In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
flesing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or staltking, but who are sceking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violencs,
dating violence, sexual agsault, or
stalking; a separate “track” within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim_ service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
farnilies and individuals who need
assistance, Questiong that HUD asks
commenters to specifically address are:
‘What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
thaose barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic viclence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
gentralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violencs,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whaether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Gare and thelr recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
moethodically, The written standards can
be found in § 578.7(a)(0) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act, In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuum of Care planning, The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§678.7(c)(1), such ag emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Cere
System,

HUD has determined. that since the
Continuum of Care will be the larger
planning organization, the Continuum
of Gare must develop and follow a
Continuum of Gare plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA),

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Gare will have to fulfill,

Other planning dutles for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
aren, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
ares, providing information negessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application, This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD, :

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geopraphic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agresments with
its subrecipients as set forth in

§ 578.23(c), and is required to monitor
and sanction subrecipients in
compliance with § 578,107,

Wgether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum, The interim rule establishe
the criteria HUD will use when ‘
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capaoity to manage the grant and carry
out the duties in 678.11(b), and are
described below,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act,
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Care retains
all of its duties. :

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Procéss (Subpart G)

Eligible applicants. Under this interim
ruls, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continnum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant, A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants, As noted earlier in this
preamble, a Gontinuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continnum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts as & consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increasss in
amounts for leasing, rental assistancs,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for each metropoliten city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area, -
excluding any counties applying for, ox
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579, The
PPRN for each of these areas is based
upon the “need formula” under
§ 579.17{a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formila
used to establish grant amounts. The
need formula under § 579.17(a)(2) and
(8) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site,

To establish the amount on which the
nesd formula is run, HUD will deduct .
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s PPRN., First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004: Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and utban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
sligible for renewal in that yeer for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wids,
and Continuums will have the authority
to determine how to administer the cuts
to projects acrdss the Continuum,

Specific request for comment. HUD
specifically requests comment on the
method established in § 578.17(a)(4) to
reduce the total amount required to
rensw all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Gare when funding
is not sufficient to ronew all projects
netionwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand.” The Continuum’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items besed on changes to the FMRs in
the eocfraphic area,

Tﬁir , HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of;

{1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of

Care,

Fourth, HUD will determine the
maximum award amount. The
meximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuim; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Application process, Bach fiscal year,
HUD will issue 8 NOFA. All
applications, including applications for
grant funds, and requests for .
designation as a UFA or HPG, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s)., Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The.
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
gertification must be submitted by the
funding application submission
deadline announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Dsvelopment
Reform Act of 1989 (42 U.S.C, 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities,

Awarding funds, HUD will review
applications in accordance with the
guidslines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards,

rant agresments. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient .
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined tgat the time 1o establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds, HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
svidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50, All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD, The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements,

xecuting grant agreements. If a
Continuum designates more than one |
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any, These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agres to ensure that
the operation of the projact will be in
accordance with the McKinney-Veto Act
and the requirements under this part, In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD,
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements.
HUD has provided this optional
exception becauss it understands the
unique role that victim service
providers have within the Continuum of
Care, ‘

Renewals, The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
MecKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
prcgects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that

ersons do not become homeless

ecauss funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 80 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unaceeptable or shows noncompliance
with the requirements of the grant and
this part, Section 578,103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipisnt’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agresments that have expired as a
condition of receiving approval for a
new prant agreement for the renewal
pr?ect.

ppeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD’s use of the term

ATTACHMENT oG
pace L oF AT pacEs

abbansnnnnas

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preambls, the interim rule stipulates
that if more than one Gontinuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(sfhas the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded {and that any projects submitted
with both applications will not be
funded). To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the |
date of HUD’s announcement of award,

1f an epplicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will meke a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOIFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable

articipation, as reviewed in the context
of the local Continuum’s process. An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remegdial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to'the
Continuum’s applicant(s).

Section 422(}3)(1) of the McKinney-
Vento Act requires that ““HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§6578.85(c). Applicants that are denied
funds by HUD, or that requested more -
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appoal.

Program Components und Eligible Costs
(Subpart D)

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components, Where possible, the
components get forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§678.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disebilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e,, rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
garticipants (except where prohibited

y the Violence Against Women Act
(VAWA) and the Family Violence
Preavention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families,

With respect to rapid rehousing, the

interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
framses set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program partcipants
receiving rapid rehousing under this

. part may receive any of the supportive

services set forth in §678.53 during
their participation in the program, The

‘Continuum of Care, however, does have

the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination lo
require case management for soms.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, -

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As sst forth in Seclion 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD,
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care undsr
§678.,39(b) and (c). HUD will allow no
more than 8 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs,
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the tot:ﬁ funds
made available’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the corract balance, as
it is the higher of PPRN or renswel
demand. This will help Continuums of
Care {CoC) balance: (1) Having sufficient
planning dolars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand), The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in § 578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
lass, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program, The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing, Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
bousing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistancs,
so long as the rental assistance meets
the requirements in §578.51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of & partnership where the °
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income, Income must be calculated in
accordance with HUD's regulations in
24 CFR 5,609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medinm-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and 1he
Continunum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons,

. As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to rotain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum’s geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of "“tenant-based"’ in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the pregram and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violencs, sexual assault, or
stalking, which would include threats

~ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating viclence,

. sexual assault, or stalking, and any

evidence of the current imminent threat
of harm, Examples  of appropriate

" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim servige
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Docuimentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal nssistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violenae, the interim rule
provides that acceptable evidence for
both the original violence and ths.
reasonable belief include an oral
staternent, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household,
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
recelving tenant-based rental assistance
in permaneént housing, This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and mekes it difficult to monitor that
program participants have access fo, and

are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove,

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit,
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person, A person
staying in an institution for less than 60
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to éxceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit,

Supportive services. Grant funds may
be used to pay eligible costs of '
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/ .
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this inter{m rule is not an eligible cost
of providing supportive services,
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health servicaes, outpatient health
servieces, outreach services, substance
abuse treatment services, transportation,
and utility deposits,

'The detinition of “supportive
services’ in section 401{27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services,
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

_ services funding category. Rather than

create & new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established,

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budgset
(OMB) Circulars A-87 and A-122, as
applicable, OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments.” OMB
Circular A~122 and the regulations
codified at 24 CFR part 230 pertain to
“Gost Principles for Non-Profit
Organizations,”

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs,

High-Performing Communities (Subpart
)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs, Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and conlain such information as
HUD determines necessary under
§6578,17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
apg]ications.

equirements, The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs,

Standards, In order to qualify as an
HPCG, a Continuum of Care must
demonstrate through reliable data that it
maeets all of the required standards, The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuams must use the HMIS to
demonstrate the following measures; (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic ares, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that Jeave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelsssness was decreased by at least
20 percent from the preceding year; and
(38) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD’s position that HPCs
should be addressing the needs of those
homsless individuals within their
communities prior to receiving )
designation of a HPC and being allowed
to spend funds in accordance with
§678.71, .

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d){4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homelsess agsistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting. o
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Continuums,
Continnums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renswing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action.” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homelsess individual or family who
sought homeless assistance services in
the data systom used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic atea” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area,
HUD has further defined ““actively
encourage’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
porsons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§ 578,71 must demonstrate that these
activities were effective at reducing the
number of persons whao became
homeless in that community, to be
renewed as a HPG,

Selaction, HUD will selsct up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPG designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year,

Eligible activities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
wiritten standards established by the
Continuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule.

Program Requirements (Subpart F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match, The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
orgenizations, The requirements of 24
CFR part 85 epply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 applies to administration
funds, as welFas Continuum of Gare
planning costs and UFA'’s financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

i
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in HPCs may use match on eligible
activities described under § 578,71,

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must -
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinnsey-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that

rogram participants are placed in
Eousing that is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this isa
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients end subrecipients
may require program participants to

_take part in supportive services so long

as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examplos of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to & person with a disability to
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services es a condition of
continued participation in the program,
For exampls, if a Continuum of Care
recipient operates a transitional housing
program with subslance abuse {reatment
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services, the recipient may require
program participants to participate in
those services, By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a '
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

I'inally, the interim rule clarifies that
in units where the qualifying member of
the housshold has died, or has been
incarcerated or institutionalized for
more than 80 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition, All recipients must ensurs
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds,

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annual HUD -
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds, Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned, It
is HUD's position that faith-basod
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; thai no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely becauss of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, {Ses, for example, 24 CFR
574,300(c), 24 CFR 582,115(c), and 24
CFR 583,150(b).)

HUD'’s equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141), Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuxing the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13278 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-baged.
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistence, and in their
outreach activities related to such

ATTACHMENT.......C........
PAGE ..o oF ... PAGES

services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participatein a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious in
lieu of “inherently religious.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
foderal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the ohjection, refer the
beneficiary to an alternative provider.

Executive Order 13659 providas for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to igsue gnidance to agencies on -
uniform implementation following
receipt of the Working Group’s report.
On April 27, 2012, the Working Group
issued its report, recommending a
model get of regulations and guidance
for agencies to adopt.?

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD’s existing faith-baged .
regulations, to ensure consistency with
faith-based regulations of other federal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopl terminology,
such as “explicitly religious” and “overt

1The report is available at: hitp://
wiww,whilehouse.gov/sites/defauli/filesfuploads/
finalfaithbasedworkinggroupreport, pdf.



Federal Register/Vol. 77, No. 147/Tuesday, July 81, 2012/Rules and Regulations 45437

religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13659 that directs the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
undoer the program, that organization
shall, within a reasonable time frame
after the date of the objsction, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issus,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider, For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkesping provisions of § 578,013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Care
substantially increases the types of
assistanco that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide racipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit, i

Termination of assistance, The
interim rule provides that a recipient
may terminate assistancetoa -
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
progcess of law. Recipisnts may resume
assistance to a participant whose
agsistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim rule,
HUD has determined that a participant’s
agsistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 678,93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.106{a) apply. This includes, but
is not limited to, the Falr Honsing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act,

Section 578,93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in trensitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for fanding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

Therse are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578,93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admissjon is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with familiss must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membexship in a protected class. -

Section 578.93(b)(3) states that
housing may be limited to families with

" children.
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Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a singls
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the honsing to be limited
to one sex,

Further, §§578.93(b}(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when pro}ects providing
sober housing may sxclude persons,

HUD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Ssction
578,93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 578.93(b];(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to meet the needs of hard-to-
reach homeless persons. However,

§ 578.93(b}(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
smphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or subcategory of
disability. While these general .
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis,

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
. medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual, :

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS end their families, An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
recelves Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from thess services cannot be
denied, '

Section 578.93(e) incorporates the
“preventing involuntary family
seperation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites ’
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement,
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§578.99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint -
regulations, end audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)
Technical assistance. The purpose of

_technical assistance under the

Continuum of Care program is to
increase the effectiveness with which
Continuums of Cars, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process,
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Gontinuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim ruls,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs,

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interirn rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule,
Because these recordkeeping ’
requirements elready went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkesping requirements with
similar levels of specificity apply to
documentation of “‘at risk of
homelessness” and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011; Because the documentation
requirements pertaining to *‘at rigk of
homelessnoss” wers already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
{24 CFR 92.508) and other HUD
regulations,

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Gontinuum of Care rule broadens
the program’s confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance,

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides

.contingencies that must be met before

HUD will approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, These
revisions draw from the requirements at
24 CFR 86,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term, Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housjng program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being, When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clauss, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations,

1V, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
prograr, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Gare
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part b, subpart F, specifically,
§5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
68, specifically §68,1 (Purpose and
Applicability), paragraph (b)(3) of this
soction; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 GFR part
91, specifically, § 91.2 (Applicability),
paragraph (b} of this section,

V. Justification for Interim Rulem,aldng

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.? Notice and public

2The Adminislrative Procedure Act (5 U.S.C.
Subchapter 11} (APA), which governs federal
rulemaking, provides In section 653(a) thal matlers
involving a milltary or foreign affairs function of the
United States or @ matler relating to federal agency
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procedures may be omitted, however, if
HUD determines that, in a particular

. case or class of cases, notice and public

comment procedure are “impracticable,
unnecessary, or contrary to the public
interest,”” (See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program,? Congress has provided
tunding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L, 112~
55, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, CGongress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferess direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal ysar and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf, Rpt, at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an_
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issnance, fir?st, of a proposed rule, As

management or personnel or to public property,
loans, granis, benefis, or contracts are exempt from
the advance notice end public cornment
requiremen of sections 653(b) and (c) of the APA,
In its regulations in 24 CFR 10,1, HUD has waived
the exemption for advance notice and public
comment for matters that relate to public proparty,
loans, grants, benefils, or contracts, and has
commilted lo undertake notice end comment
rulemaking for these matters,

3 Although HUD's regulation in 24 CFR 10,1
provide thal HUD will involve public participation
in its rulemaking, this regulation also provides that
notice and public procedure will be omitted if HUD
detormines in e particular case or class of cases that
notice and public procedure are impracticable,
unnecessary, or contrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.

V1, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
-accordance with the requirements of the
order. Executive Order 13563 :
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, foasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a “significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an econormically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order),

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD’s long-
standing Continuum of Care planning
process, The HEARTH Act not only
codified in Jaw the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs {Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD’s 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continium of Care
prograim, this interim rule would also
have no discernible impact upon the
8conomy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 4561 7th Street SW., Washington,
DC 20410-0600. Due to sscurity
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or

" hearing impairments may access this

number via TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.8.C,
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 6 p.m, weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500,
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339,

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1996 (2 U,S.C, 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Ragulatory Flexibility Act

The Regulatory Flexibility Act (5
U.8.C. 601 of seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
numiber of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatori\g provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familjar
with these requirements, and in
response to HUD's solicitations to them

- on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome, Therafore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entiti os,

Notwithstanding HUD's
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
spscifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 {entitled _
“Faderalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

REPORTING AND RECORDKEEFING BURDEN

substantial direct compliance costs on
State and local governments and is not
required by statute; or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 8 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order,

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1996 (44 U.S.C. 83501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number,

The burden of the information
collections in this interim rule is
estimated as follows:

Response o
Number of Total annual | Burden hours | Total annual
Information collection respondents f('ae\?e”rggg responses | per response hours
§578.5(a) Eslabllshlng 1he COC rerurrsemmrssssssssssninns 450 1 450 8 3,600
§578,5(b) Establishing the BOAIA ......useresesemmessssssssssesssanee 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings ...... v 450 2 900 4.0 3,600
§5678.7(a)(2) Invitation for New Members ..... 450 o 450 1.0 450
§678.7(a)(4) Appoint commitees ....ursmeniion 450 2 900 05 . 450
§578.7(a)(5) Governance Chaner ... . 450 1 450 7.0 3,150
§578.7(a)(6) and (7) Monitor perlormance and evaluatlon 450 4 450 9.0 4,050
§578.7(8)(8) Centralized or coordlnated assessment sys- . .
tem .. [T [ et 450 1 450 8.0 3,600
§578. 7(a)(9) Wnllan standards 450 1 450 5.0 2,250
§578.7(b) Designate HMIS ..., 450 1 450 10.0 4,500
§578.9 Application for funds .. 450 1 450 180.0 81,000
§578,11(c) Develop CoC plan ... 450 1 450 9.0 4,050
§678.21(c) Sallstying conditions ....... 8,000 1 8,000 4.0 32,000
§578.23 Executing grant agreements 8,000 1 8,000 | - 1.0 8,000
§578.35(b) Appeal—solo ... estirarea 10 1 10 4.0 40
§578.35(c) Appeal—denled or decreased tundlng 15 1 16 1.0 15
§678.35(d) Appeal—compeling CoC ....uvns worsresieens " 10 1 10 5.0 50
§578.36(e) Appeal—Consolidated Plan certification 5 1 5 2.0 10
§578,49(a)—Leasing exceptions ... TR 5 1 5 1.5 7.6
§578.65 HPC Standards ... T 20 1 201 - 10.0 200
§578.75(a)(1) State and local requlrements—appropnate
SBIVICO PrOVISION wiicicvnsmimmsinminonisssssniies 7,000 1 7,000 0.5 3,500
§578.75(a)(1) State and local requlremenls—houslng
© 60UEB Luiiennrns e , 20 1 20 3.0 60
§578,76(b) Housing quality standards .. 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwelling size ...... 72,800 2 146,600 . 0.08 11,648
§578.75(C) MealS .vuiiinnioinmreroinee PN 70,720 1 70,720 0.5 36,360
§578.75(e) Ongoing assessment of supporﬂve servlces 8,000 i 8,000 1.6 12,000
§578.75(f) Residential SUPSIVISION w.cvaremmsmimmeemmim 6,600 3 19,800 0.76 14,850
§578.76(g) Participation of. homeless lndlvlduals " 11,600 -1 11,600 1.0 11,500
§578,75(h) Supportive service agreements ............ 3,000 100 30,000 0.5 16,000
§578.77(a) Slgned leases/ocoupancy agreements ... 104,000 2 208,000 1.0 208,000
§578.77(b) Calculating occupancy charges ... 1,840 200 388,000 0.76 276,000
§578.77(c) Caiculating rent ..... . 2,000 200 400,000 0.75 300,000
§578.81(a) Use restriclion ....c.euevaeerseeisns 20 1 20 0.5 10
§578.91(a) Termination of asslstance 400 1 400 4.00 1,600
§578.91(b) Due process for termination of asslslance ... 4,500 1 4,500 3.0 13,500
§ 578.95(d)—Confilct-of-Interest eXceplions ... 10 1 10 3.0 30
§678.103(a)(3) Documenting homelessness ... 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Documenting at risk of homelessness . 10,000 1 10,000 0.26 2,500
§578.103(a)(5) Dacumenting Imminent threat of harm ....... 200 1 200 0.6 100
§578.103(a)(7) Documenting program parlicipant records 350,000 6 2,100,000 0.26 525,000
§578.103(a)(7) Documenting case managemen ...... e 8,000 12 98,000 1.0 96,000
§578.103(a)(13) Documenting faith-based aclivities . 8,000 1 8,000 1.0 8,000
§678.103(b) Confldentlality procedures .u..oussoemine 11,600 1 11,500 1.0 11,500
§578.105(a) Grant/project changes—UFAS ...cciminiiiin 20 2 40 2,0 80
§578,105(b) Grant/project changes—mulliple project appli-
(<1 1111 SN eresennes reareressseeer s ee e 800 1 . 800 2.0 1,800
Total v Ve [SRTNORPTORPIR e pons | veersbenerensnssenien | g e | e sesrssrsessenn | s 1,921,710.5
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In accordance with 5§ CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affscted agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary

for the proper performancs of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

{3) Enhance the quality, utility, and
clarity of the information to be
collected; and

{4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of dppropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the
proposal by name and docket number
(FR—-5476-1-01) and be sent to; HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DG'20503, Fax: (202) 395~
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW,,
Room 7233, Washington, DG 20410-
7000.

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at hitp//www.regulations,gov, HUD
strongly encourages commenters to
submit comments electronically,
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and comimnunity
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs~— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

" PART 578—CONTINUUM OF CARE

PROGRAM

Subpart A~—General Provisions

Sec,

5781 Purpose and scope.

578,3 Definitions.

Subpart B—~Establishing and Operating a
Continuum of Care

578,56 Establishing the Continuum of Care,

578.7 Responsibilities of the Continuum of

Care.
578,9 Preparing an application for funds,
578,11 Unified Funding Agency.
678,13 Remedial action,

Subpart C—Application and Grant Award
Process

578,156 Eligible applicants,

§78.17 Overview of application and grant
award process.

578,19 Application process,

578.21 Awarding funds.

578.23 Executing grant agreements,

578,25 Site control,

578.27 Consolidated plan,

578.29 Subsidy layering,

578.31 Environmental review.

578,33 Renswals,

578,35 Appeal

Subpart D—Program Components and
Eligible Costs

578,37 Program components and uses of
assistence,

578,39 Continuum of Care planning
activities.

678,41

578.43

578.45

578.47

578.49

578,51

578,63

Unified Funding Agency costs.

Acquisition,

Rehabilitation.

Noew construction.

Leasing,

Rental assistance,

Supportive services,

578,66 Operaling costs, .

678,67 Homeless Management Information
System,

578,68 Project administrative costs,

678.61 Relocation costs,

578.63 Indirect costs,

Subpart E—HIgh-Performing Communities

578,65 Standards.

578,67 Publication of application.
578.68 Cooperation among entities,
578,71 HPC-eligiblo activities,

Subpart F~Program Requirements

578,73 Matching requirements,

578,76 General operations,

578,77 Calculating occupancy charges and
rent.

578,79 Limitation on transitional housing,

578,81 Term of commitment, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
.acquisition,

578,85 Timeliness standards,
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578,87 . Limitation on use of funds,

578,80 Limitation on use of grant funds to
serve persons defined as homeless under
other federal laws,

578,91 Termination of assistance Lo
program participants, ,

578,93 Fair Housing and Equal
Opportunity.

578,95 Conflicts of interest,

578.97 Program income,

578.99 Applicability of other federal
requirements,

Subpart G—Grant Administration

578.101 Technical assistancs,

578,103 Recordkesping requirements.

578,106 Grant and project changes.

578,107 Sanctions,

578.108 Clossout.

Authority: 42 U.S.C, 11371 of seq., 42

U.S.C. 3535(d).

Subpart A—General Provislons

§578.1 Purpose and scope,

(a) The Continuum of Care program is
authorized by subtitle G of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.8.C. 11381-11389),

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislacation caused to homeless
individuals, families, and communities
by homelessness; :

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness. '

§6578.3 Definitions.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annnal basis when renswed, It
includes funds only for those seligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities),

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of -
that Continuum,
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At risk of homelessness. (1) An
individual or family who: :

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

(if) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other sccial -
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph {1) of the
“Homeless’ definition in this section;
and :

(iii) Meets one of the following
conditions;

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelsssness prevention

assistance;

* (B}Isliving in the home of another
because of economic hardship;

(C) Has been notified in writing that .
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not. paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

{E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S, Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S,C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C, 9832(11)), section
41403(6} of the Violence Against
Women Act of 1994 (42 U,8.C, 140436~
2(8)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b{h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U,S.C,
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless’ under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Ghronically homeless. (1) An
individual who:

{i) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(i1) Has been homeless and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(1i1) Can be diagnosed with one or

_more of the following conditions:
substance use disorder, serfous mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

.the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been :
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance

with 24 CFR 91,
Continuum of Gare and Continuum

means the group organized to carry ount
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participats,

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.8.C.
15002):

(1) A severe, chronic disability of an
individual that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i) Is manifested before the individual
attains age 22;

(iii) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic serviges,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive, who has a substantisl
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(i) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government,

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continunum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means: ,

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

{i) An individual or family with a
primary nighttime residence thatisa -
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that;

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(i) No subsequent residence has been
identified; and

iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(i) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S.C, 5732a),
section 637 of the Head Start Act (42
U.8.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.8.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254h(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U,8.C. 2012},
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S8.C. 1786(b)), or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11434a);

(1) Have not had a lease, ownership
interest, or occupancy agreement in
permenent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(ii1) Have experienced persistent

instability as measured by two moves or.

more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

iv) Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth witha.
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(i) Is fleeing, or is attempting to flee,
domestic violencs, dating violence,
sexual assaull, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has sither taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

Eii) Has no other residence; and

iii) Lacks the resources or support
networks, e.g., family, friends, and faith-
based ‘or other social networks, to obtain
other permanent housing,

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

MIS Lead means the entity
degignated by the Continnum of Care in
accordence with this part o operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services ave provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of

. sheltered and unsheltered homeless
- persons carried out on one night in the

last 10 calendar days of January or at

such other time as required by HUD.

Private nonprofit organization means
an organization:

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; .

(2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance,

A private nonprofit organization does
not include governmental organizations,
such as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Project moans a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HUD,

Safe Eaven means, for the purpose of
defining chronicelly homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents,

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project,

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Gontinuum, which has the
capacity to carry out the duties in
§578,11(b), which is approved by HUD
and to which HUD awards a grant,

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care.

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part, Relavant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
'§6578.85(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homsless subpopulations; and

(2) Include at least one homeless or
formerly homeless individual,

(¢) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b} of this section,

§578.7 Responsibiiities of the Continuum
of Care,

(a) Operate the Continuum of Care,
The Continuum of Care must:

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Gare, The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; ’

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

{6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

{7) Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
established by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance, At a
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

i1) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is -
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 676.400(e)(3)(vi),
(e)(3)(vil), {e)(3)(viii), and (e)(3)(ix).

{b) Designating and operating an
HMIS, The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
{HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS, ‘

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

(6) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

(c) Continoum ((){ Care planning, The
Continuum must develop a plan that
includes: ‘ )

(1) Coordinating the implementation
of a housing and service system within
its geographic area that mests the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such systern encompasses
the following:

(i) Outreach, engagement, and
assessment;

{{i) Shelter, housing, and supportive
services;

(ii1) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements:

1) Homsless persons who are living in
a place not designed or ordinarily used.
as a regular sleeping accommodation for
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humans must be counted as unsheltered
homeless persons.

(ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(8) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§578.9 Preparing an application for funds.

(a) The Continunm must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578,19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) f more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself;

(i) If only one application will be
submitted, thal applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Gontinuum of Care planning activities;

(b} The Gontinuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. -

§576.11 Unified Funding Agency,

(a) Becoming a Unified Funding
Agency, To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum,

(b) Criteria for designating a UFA,
HUD will consider these criteria when
deciding whether to designatea
collaborative applicant a UFA:

(1) The Continuum of Care it
represents mests the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
86.20 (for States);

(8) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

{4) Such other criteria a¢ HUD may
establish by NOFA, '

(c) Requirements. HUD-designated
UFAs shall;

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

{2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, ,

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper digbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars,

{4) Obtain approval of any proposed
grant agreement amendments by the
Continunm of Care before submitting a
request for an amendment to HUD,

§5678.13 Remedial action,

(a) If HUD finds that the Continuum
of Care for a geographic area doss not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area.

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond,

Subpart C—Application and Grant
Award Process

§578.15 Eiligible applicants,

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

{b) Dssignation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

c¢) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578,17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties,

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a}(3) of this section, to the
amount of funds being made available
under the NOFA, That amount is
calculated by:

(1) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

gi) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
got in the NOFA; and

(iif) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs, ,

(3) PPRN is calculated on the amount
determined under paragraph {a)(2) of
this section by using the following
formula:
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{i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

i) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

(ii) The amount remaining after the
allocation under paragraphs (a){1) and
(2) of this section will be allocated,
using the CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico,

(4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Calculating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for-each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand,
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Gontinuum
eligible to apply for renewal in that
fiscal year’s competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes,

(8) Bstablishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

{4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustmants to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578.19 Application process.

(a) Notice of Funding Availability,
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All epplications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPG, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
projecl; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistancs. .

' §678.21 Awarding funds.

(a) Selection, HUD will review
applications In accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act,

(b) Announcement of awards. HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards, Conditions must be
satisfied before HUD will exscute a
grant agreement with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it,
Correcting all issues and condjtions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by -HUD for up to 12
additional months upon a showing of
compelling reasons for delay due io
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.

(a) Deadline, No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement,

(b) Grant agreements. (1) Multiple
applicants for one Continuum, If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated epplicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Ceare planning, and UFA costs, if any,
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under

" the other,

(8) Unified Funding Agencies. If a

. Gontinmuum is'a UFA that HUD has

approved, then HUD will enter inito one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grarits will cover the entire -
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other.

(c) Required agreements. Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s} in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578; .
(2) To monitor end report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwiss, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) 'To require certification from all
subrecipients that:

s,
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i1} The address or location ofany
family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

. (itl) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homslessness; .

ﬁv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or

suspended from doing business with the

Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is a UFA;

{6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually;

{9) To use the ceniralized or
coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

{12) To comply with such other terms
and conditions as HUD may establish by
NOFA,

§578,25 Site control.

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
exacute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient,

(b) BEvidence. Acceptable evidence of
site conirol is a deed or lease, If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.S,C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site,

(1) To bhave control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(i) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR parit 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located, Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35,

(¢) Timing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA., '

§578.29 Subsldy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.8.C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD’s

‘revisw of this information is intended to

prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmental review.

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b} The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.93 Renewals, -

(a} In general, Awards made under
this part and title IV of the Act, as in
effect before Angust 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewsd to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by

HUD, must meet the requirements of
-this part, and must submit the request

within the time frame established by
HUD,

(b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
hased and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of projsct-
based rental assistance may be for up to
16 years of rental assistange, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(if) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance; up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
egreement by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the -
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agresment
signed before August 30, 2012, Grants
will be renewed if HUD recelves a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA,

(e) Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the compstition and was parl
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Caro program, The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediatsly prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal.

(a) In general, Failure to follow the
procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in e reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, _

3) Deadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care, The Continnum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision. HUD will notify the solo
applicant and the Continuum of its )
decision within 60 days of receipt of the
Continuum’s responss,

(6) Funding. If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the -
Continuum of Cars to take remedial
steps to ensure reasonable participation
in the futurs, HUD may also reduce the
award to the Continuum’s applicant(s).

(c) Denied or decreassd funding, (1)
Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial
or decrease,
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(8) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds,

(d) Gompeting Continuums of Care,
(1) In general. 1f more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score, No projects will be funded from
the lower scoring Continuum, No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

2) Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appsal HUD’s decision
to fund the application(s) from the
compsting Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 46 days of the date of HUD’s
announcement of the award,

(3) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse 4 decision only upon a showing
by the applicant that HUD error caused
the denial. C

(e) Gonsolidated plan certification, (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

{2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must includs, at a
minimum;

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan.

(8) Jurisdiction response, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the

appeal,

81) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD’s receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: . :

{A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate,

(ii) ¥ the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction,

Subpart D—Program Components and
Eligible Costs - '

§578.37 Program components and uses of
asslstance.

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §678,39 through § 678,63 when used
to establish and operate projects under
five program components; permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are

(1) Permanent housing (PH),
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants,

(i1) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 578,563, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing, When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§678.51(a)(1)(i) and (ii); (a){2); (c) and
(f) through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

(B) May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
recelve rental assistance, The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowange for utilities
{excluding telephons) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months efter rental
assistance staps. ‘

(E) Muist re-svaluate, not less than
ongce annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
household composition) that affect the
program participant’s need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt

s
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from this requirement if the Violence
Against Women Act of 1894 (42 U.S.C.
13925 et seq.) or the Family Violence
Provention and Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services.

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of’
entering TH. Grant funds may be used

. for acquisition, rehabilitation, new

construction, leasing, rental assistance,
operating costs, and supportive services.

(8) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, 88O includes street
outreach.

(4) HMIS, Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate & structure in
which the HMIS is operated, and for
other costs eligible in §578.57,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 576,106, that are
necessary to prevent an individual or
family from becoming homeless,

{b) Uses of assistance, Funds are
available to pay for the eligible costs
listed in § 578.30 through § 578.63 when
used to: -

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served,;

(8) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in §578.87;

(4) Preserve existing permanent,
housing and facilities that provide
supportive services;

85% Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

&g Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care,

(¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
activitles,

- (a) In general, Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (8) Participating in the consolidated
plan(s) for the geographic area(s).

(b) Continuum of Care planning
activities. Eligible planning costs
include the costs of;:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing dsvelopers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awerded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are sligible, '

§578.41 Unified Funding Agency costs,
(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper dishursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs. UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, andit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care

program,

(c) Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§578.43 Acquisition.

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.

§678.45 Rehabllitation.

(8) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eh’gig]e costs, Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards,

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased
property.

§578.47 New construction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing.

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

?b) Ineligible costs. Grant funds may
not be used for new construction on
leased property.

§578.49 Leasing,

{8) Use, (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" forup to 8 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are membezs of a partnership,
where the parlnership owns the
structure, unless HUD authorized an
exception for good cause,

(2) Any request for an exception must
include the following: '

{i) A description o%how leasing these
structures is in the best interest of the
program;

(i1) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(i1i) A copy of the written poliey for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and steff who work for
both the landlord and tenant.

(b) Requirements, (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
excesd rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents,

(3) Utilities. 1f electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy ugreementis and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Calculation of occupancy charges
and rent, Occupancy charges and rent
from program participants must be
caloulated as provided in § 678.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authorfty of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed sither as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner,

§576.51 Rental assistance.

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources,

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578,7(a)(9) and this section.

{ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permansnt housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may bs required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition,

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(8) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violencs,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domaestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and moveto
a different Continuum of Care .
geographic area if they move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, .

() Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition, :

(£) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reagonable in
relation to rents being charged for
comparable unassisted units, taking into
account the logation, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental agsistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants,

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental

" assistance awarded may be spent in any

year of a 5-year grant term; or

{ii) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
6-year period.

(3] A recipient must serve at least as
many program participants as shown in
its application for assistance,

(4) If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed 1o pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRe
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies, If & unit assisted under
this section is vacated before the
expiration of the leass, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible.
person, Brief periods of stays in
institutions, not to exceed 90 days for
each oceurrence, are not considered
vacancies, |

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

{k) Hesident rent, Rent must be
calculated as provided in §578,77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97. - ,

(1) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party.

(2) Initial lease for transitional
housing, Program participants in -
transitional housing must enter into a

" lease agreement for a term of at least one

month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;

'§578.63 Supponive services.

(a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenancs, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing. '

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. :

{b) Duration, (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

{2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once

er month as set forth in
§ 578.37(a)(1)(i1)(F), to assist the
program participant in maintaining
long-term housing stability.

(c) Special populations, Al eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestia violence, dating
violence, sexual assault, or stalking.

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services nsing
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certificdtions
needed to provide supportive services
are not eligible costs,

{e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment

" required by § 578.53(a)(2) are eligible

costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company,
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(3) Case munagement. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
sligible costs. Component services and
activities consist of:

(1) Counseling;

(ii) Developing, securing, and
coordinating services;

(iii) Using the centralized or
coordinated assessment system as
required under §578.23(c)(9).

?iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. ‘

(4) Child care, The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible,

(i) The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18.

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible, :

8) Education services. The costs of
fmproving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED). :

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counssling;
and referral to community resources,

(6) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(i) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates,

(11) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources.

(7} Food, The cost of providing meals
or groveries to program participants is
eligible,

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
maving arrangements,

(1) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(1) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding '
criminal warrants,

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counsseling,

(i1} Fees based on the actual service
performed {i.e,, fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
faes and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employsees’ saleries and
other costs necessary to perform the
services.

{iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

" (11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counssling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

{i) Providing an analysis or
assessment of an individual’s health -
problems and the development of a
treatment plan;

(i) Assisting individuals to
understand their health nesds;

(i11) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

{v) Provision of appropriate
medication; :

{vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care.

(13) Outreach services. The costs of
activities o engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

g) Eligible costs include the outreach
worker’s transportation costs and a cell
phone to be used by the individual
performing the outreach,

(i1) Component activities and services
consist of: Initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Cars, :

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are insligible. .

(16) Transportation, Eligible costs are:

(i) The costs of program participant’s
travel on public transportation or in a
vehiclé provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section,

(ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicls;

(v} The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi)pr public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participanis to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance,

{16) Utility deposits, This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

{ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.55 Operating costs.

(a) Use, Grent funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structurs or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2; roperty taxes and insurance;

(3 Schedu{’ed payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

or area is paid for with grant funds;

(5; Electricity, gag, and water;
(8) Furniture; and .

(7) Equipment,

(c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program fungs may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the leass,

§578.57 Homeless Management
Information System.

(a) Bligible costs, (1) The recipient or
subrecipient may use Continnum of
Care program funds to pay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:

(1) Purchasing or leasing computer
hardware;

(1i) Purchasing software or software
licenses;

(iif) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

(v) Leasing office space; '

{vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for. operating
HMIS, including: i

(A) Completing data entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training steff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized hy Title IV of the
McKinney-Vento Homeless Assistance
Act; .
{ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. '

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: '

(i) Hosting and maintaining HMIS
software or data;

(i1) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training,

(3) I the recipient or subrecipient is
a victim services provider, or & legal

services provider, it may use Continuum_

of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements,

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requiremnents,

§578.59 Project administrative costs,

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities sligible under
§578.43 through §6578.57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation, Thess costs
include, but are not limited to,
necessary sxpenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other steff engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following;

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such -
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section.

(ii) Travel costs incurred for
monitoring of subrecipients;

(iii) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurancs, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
reguirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuumn of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578.31.

) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients. -

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§678.61 Relocation costs,

(8) In general, Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs, Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83, :

§570.63 Indlrect costs,

{a) In general. Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A—122, as applicable,

{b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable,

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
expenditure limit under §§ 578.38,
578.41, and 578,59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits,

Subpart E—High-Performing
Communities

§6578.65 Standards.

(a) In general. The collaborative
applicant for a Continunm may apply to
HUD {o have the Continuum be
designated & high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

) Applying for HPC designation. The
application must be submitted at such
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time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

"(1) A report showing how the
Continuum of Gare program funds
received in the preceding year were
expended;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs,

{c) Standards for qualifying as an
HPC, To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

{i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year,

(i1) Beduced recidivism, Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become -
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year,

(iii) HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requirements,

%iv) Serving families and youth, With
respect to Continuums that served -
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:

{A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(1) Community action, All the
metropolitan cities and counties within
the Conlinuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

{i1) Henewing HPC status, If the
Continuum was designated an HPC in
.the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578,71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community.

§578.67 Publication of application.

HUD will publish the application to
be designated an HPC through the HUD
Wb site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one.

§678,68 Cooperation among entities.

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§5678.71 HPC-eliglble activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also usge grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR 576,104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply,

Subpart F—Program Requlrements

§578.73 Malching requirements.

(a) In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide maich on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71, _

{b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71, .

(2) The requirements of 24 CFR 84,23
end 86.24 apply. '

(3) Before grant execution, services o
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services,
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employees

. performing similar work, the rates must

be consistent with those ordinarily paid
by other employers for similar work in
the same labor market,

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§678.76 General operations,

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982,401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program émrticipants
receiving tenant-based rental assistance,
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply, For
housing that recelves project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 36, subparts A, B,K, and R

ap{)ly. .

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size, The
dwelling unit must have at least one
bedroom or living/sleeping room for -
each two persons.

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room,

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services.

(d) Meals, Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(e) Ongoing assessment of supportive .
services, To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availabilily of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.
(f}) Hesidential supervision. Kac

recipient and subrecipient of assistance .

under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

() Participation of homeless
individuals, (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
direators or other equivalent

- policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if & recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decigions,

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.,
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a-
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treastment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program,

(i% Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member, For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the gqualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's

_death, long-term incarceration, or long-

term institutionalization,

§578.77 Caloulating occupancy charges
and rent,

(a) Occupancy agreements and lgases,
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing, .

(b) Calculation of occupancy charges,
Recipients and subrecipients are not
required to impose ocenpancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income {adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(3} If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
mest the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4) Income, Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a}, Recipients
and subrecipients must examine a
program perticipant’s income initially,

+ and if there is a change in family

composition {e.g., birth of a child) ora
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly, oo

(c) Resident rent, (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.,8.C. 1437a(a)(1)).

{ii) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(g).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(3) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment,

§578.79 Limitation on transitional
housing, ‘
A homeless individual or family may

. remain in transitional housing for a

period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer then 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits,
(a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this fpart, for at least 15
years from the date of initial ococupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
‘before receiving payment of grant funds.
(b) Gonversion, Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must bé in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area,

((5 Repayment of grant funds. If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under

- paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
oceurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition, '

(e} Exception, A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (¢) and (d)
of this section if}

(1) The sele or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the procseds are used to
provide transitional or permanent
housing that meet the requirements of

_ this part;

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.

§578.83 Displacement, relocation, and
acqulsition,

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. ‘‘Project,” as.used in this section,
means any activity or series of activities
assisted with Continuum of Gare funds
recelved or anticipated in any phase of

‘an undertaking,

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate ternporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C. 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c} of this section,

(2) Bxisting Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions, The length of
occupancy requirements in § 578,79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c){2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance written
notice of: :

(A) The date and approximate
duration of the temporary relogation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2){) of this section, '

(c) Relocation assistance {or displaced
persons. (1) In general. A displaced
person {defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate o
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24,206{c)(2){1)(D).

(2) Displaced person. (i} For the
purposes of paragraph (c) of this section,
the ferm “displaced person” means any
person (family, individual, business,
nonprofit organization, or farm) that -
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move fora
project, including any permanent move
from the real property that.is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in .
accordance with §578.25(b); or
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{(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move ocecurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after exscution of the agresment
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or

{ii) For the purposes of paragraph (c)
of this section, the term *‘displaced
person” means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
perticipani occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agresment
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suftable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Gontinuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
ocecurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connsction with the temporary
relocation;

(2) The program participant is not
sligible to return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations ocours:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(SFOther conditions of the move are
not reasonable,

(1ii) Notwithstanding the provisions of
paragraph (c)(2)() or (ii) of this section,
a person does not qualify as a
"*displaced person” if: '

{A) The person has been evicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agresment; the eviction
complied with applicable federal, State,
or local requirements (see §578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purposs of avading the obligation to
provide relocation assistance;

(B) Thse person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agresment and commencing
occupancy, was provided written notice
of the project’s possibls impact on the
person {e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
““displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

{C) The person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipient may request, at any
time, HUD’s determination of whether a
displacement is or would be covered
under this section.,

(3) Initiation of negotiations. For
purposes of detsrmining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to procesd -
with the purchase, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Gontinuum of Care funds in any part of
the project costs,

(e) Appeals, A person who disagrees
with the recipient’s {(or subrecipient’s, if
applicable} determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24,10). A low-
incoms person who is dissatisfied with
the recipient’s determination on his or
her dppeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards,

(a) In general, Recipients must initiate
approved activities and projects
promptly,

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction activities must begin
within 8 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement -
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

() Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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{2) Distribute the appropriate portion
of the funds to a subrecipient no Jater
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence.

§678.87 Limitation on use of funds,

(a) Maintenance of effort, No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons,

(b} Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same.basis as any other
organization, o participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program '
participant or prospective program
participant on the basis of religion or
religious belief,

(ti) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice, ]

(2) Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religions instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(3) Religious identity, A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impeairing its
independencs, antonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, incinding the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explioitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religlous art, icons, soriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents.

(4) iltemutive provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
ths religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
perticipant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578,103(a)(13), Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements, '

{5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
siructures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the

. Continuum of Care progran,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Gontinuum of Care
program-funded improvements,
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and

85),

(6) Supplemental funds, If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them, However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds, In
a single structure or housing unit, the
following types of assistance may niot be
combined:’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medium-term rental
agsistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

{5) Rental assistance and operating,

(d) Program fees, Recipients and
subrecipients may not charge program
participants program fees.

§578,89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and familiss with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in § 576,2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homeless under
paragraphs (1), {2), and (4) of the
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definition of homeless in §576.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it i3
equally or more cost effective in meeting
the overall goals and objectives of the
plan submiited under section
427(b)(2)(B) of the Act, especially with
respect to children and unaccompanied
youth, '

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care’s geographic
area may be used to serve such persons.

(c} Exception. The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-terith of one percent of the total
population,

§678.91 Termination of assistance to
program participants.

(a) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violates prograni requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.

{(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of;

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

{2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination .
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless porsons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Fair Houslng and Equal
Opportunity. ’

{a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,105(a) are applicable.

{b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
particular homelsss subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and mesets one of the
following: .

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to
families with children, -

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a eriminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agresment or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcoho! on the premises.

{6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 674 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

{c) Affirmatively furthering fair
housing, A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special onfreach, and maintain records
of those Inarketing activities; '

(2) Whers a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospsctive program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(8) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. .

(d) Accassibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles Il and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilitiss,

(e) Prohibition against involuntary
family separation, The age and gender
of a child under age 18 must not be used
as a basis for denying any family’s
admission to a prdject that receives
funds under this part.

§578.95 Conflicts of interest,

(a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 {for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

b) Continuum of Gare board
members., No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

{c) Organizational conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
or%anizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena -
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial bensfits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b){2) and §578.61(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns.

(d) Other conflicts, For all other
transactions and activities, the following
restrictions app‘liy:

(1) No covered person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or hag
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or slie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions, Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(i1) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

{B} An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies,

1i) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,
taking into account the curnulative
effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in
paragraph (c)(1) of this section;

E W%ether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
againsi the public interest served by
avoiding the prohibited conflict;

r) W%nether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(G) Any other relevant considerations,

§678.97 Program Income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity.

(b) Use, Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income mg be
deducted from gross income to calculate
program income, provided that the costs
have not besn charged to grant funds,

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income, In addition, rents and
occupangy charges collected from
residents of transitional housing may be
reserved, in whole or in parl, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.89 Applicabllity of other federal
requlrements.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in §578.31,

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, end any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 8003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceods
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(3) Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines,

(¢) Transparency Act Reporting,
Section 872 of the Duncdn Hunter
Defense Appropriations Act of 2008,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1882 (16 U.S.C. 3501 et s6q.) may
apply to proposals under this part,
depending on the assistance requested.

Ea) Applicability of OMB Circulars.
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A~87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C, 4821—4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.8.C. 4851—48586), and
implementing regulations at 24 CFR part
35, subparts A, B, H, J, K, M,and R
apply to activities under this program.

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A-
133, ‘‘Audits of States, Local .
Governments, and Non-profit
Or&anizations.”

} Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G~-Grant Administration

§578.101 Technical assistance.

(a) Purpose, The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement end administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness.

(b) Defined, Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based currioulums,
training and Webinars, and their costs,

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, ,

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUD may elso enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeping requirements,
(a) In general, The recipient and its
subrecipients must establish and
maintain standerd operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
.(1) Continuum of Care records, Each
collaborative applicant must keep the
following documentation related lo
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establishing and operating a Continunm
of Gare:

(i) Evidence that the Board selscted by
the Continuum of Care meets the
requirements of §578.5(h);

?ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and mesting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(i) Evidencs that the Continuum has
prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records,
UFAs that requested grant amendments
from HUD, as set forth in §678,105,
must keep evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved,

3) Homeless status, Acceptable
evidence of the homsless as status is set
forth in 24 GFR 576.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish ‘‘at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c). .

(5) Records of reasonable belief of
imminent threat of harm, For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic -
violence, dating violence, sexual
agsault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violencs, dating
violence, sexual assault, or stalking,
only if the originsl violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or Jaw enforcement :
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household,

(1i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant io whom the
violence occurred or the head of
housshold.

(8) Annual income, For sach program
participant who receives housing
assistance where rent or an occupanay
charge is paid by the program
participant, the recipient or subrscipient
must keep the following documentation
of annual income;

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

{ii) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program particlpant and
income recelved before the date of the
gvaluation;

- (iil) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
{e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
recelved over the most recent period; or

{iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation,

(7) Program participant records. In
addition to evidence of “homeless”
status or “at-risk-of-homelessness” -
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
partficipants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(if) Where applicable, compliance
with the termination of assistance
requirement in §578.91.

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578,75(b),
including inspection reports,

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, .

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578.73, The records
must indicate the grant and fiscal year
for which each matching contribution is
counted, The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest. The
recipient and its subrecipients must
kesp records to show compliance with
the organizational conflict-of-interest
requirements in § 578,95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 678,95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 578,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions,

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g).

(13) Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §578.87(b),

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to decument compliance with the
requirements in § 578.93(c).

15) Other federal requirernents. The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors, (1)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.

(ii) TEe recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

(ifi) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17) Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD.

(b) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedurss to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and:
confidential; .

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subracipient and consistent
with State and local laws regarding
privagy and obligations of
confidentiality;

(¢) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 years or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records,

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and )

(2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records, (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to meke audits,
examinations, excerpts, and transcripts,
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights, The recipient must
provide citizens, public agencies, and
other Interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 6 years,
consistent with State and local laws
regarding privaay and obligations of
confidentiality and confidentiality
requirements in this part,

?e] Reports, In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR}, as well as in any
additional reports as and when required
by HUD; Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 578.81(e).

§578.105 Qrant and project changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant,

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criterla in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from ona approved eligible
activity to another, a reduction in'the
number of units, and a change in the
subpopulation served. )

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds betwesen
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrscipient’s records.

§578.107 Sanctlons,

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from
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cther sources, including citizen
comments, complaint determinations,
and litigation,

(2) If?iUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has comgh'ed with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation |
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(Bg) If the recipient fails to demonstrate
{o HUD’s satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section,

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possilgle, its,
adverse effects or consequences; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:

1) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and"
milestones necessary to implement the
affected activities and projects;

(i1} Establishing and following &
management plan that assigns
responsibilities for carrying out the
remedial actions;

(i#1) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects 1o other
eligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are made from the
recipient’s grant,

(2’5‘ HUD may change the method of
payment to a reimbursement basis,

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD's
choosing,

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

{7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available, :

(c) Hecipient sanctions. If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this ssction.

(d) Deobligation. HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; :

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and ‘

{6) The grant agreement may set forth
in detail other circumstances under
which funds may he decbligated and
other sanctions may be imposed,

§578.108 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term,

(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement, The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following: :
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(1) Identification of any closeout costs
or contingent liebilities subject to
payment with Continuum of Gare
program funds after the clossout
agroement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(8) Identification of any program
income on deposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsihility after closeout for:

(i) Gompliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(iii) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of orin
addition to the obligations in paragraphs
(c)(1) through (4) of this section.

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Gommunity Planning
and Development (Acting). .

{FR Dac, 2012-17546 Filed 7-30~12; 8:45 am)]
BILLING CODE 4210-67-P
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OPQ,

Office of the Secrefary, HUD

respect to date, informabion or re-

port(s) required under pubpart B of this

part (but that are not required by seo-
tions 80B(m) or (n) of the Fannis Mae
Charter Aot or by sections 307(e) or (f)
of the Freddie Mac Aoct), the Secretary
may pursue any oivil or administrative
remedies or penalties against the GSH

. that may be available to the Seoretary,

Tha Seorstary sghall pursue such rem-
edies under applicable law.

(3) Procedures, The Becretary shall’

comply with the procedures set forth in
subpart & of this part in connection
with any enforocement action that he or
she mey initiate against o GSB under
paragraph (8) of this seotion,

{69 FB. 68842, Nov: 2, 2004

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-

TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Sec,

84,1 Purpose,

84,2 Definittons.

84,8 Bifeot on other issuanoes.

- 84,4 Deviations,

84,6 Bubawayds,
Subpan B~—Pre-Award Requlrements

04,10 - Purpnae.
84,11 Pre-award pouoies.
84.12 Toris for applying for Federal assist-

anos.

84,13 Debarment and suspension; Drag-Free
Workplacs, .

84,14 ‘Bpeoinl award conditions,

B4.156 Metyic system of measurement.

84,16 Resourcs Oonseryation and Recovery

Aot.
84,17 OCerbifioations and yepresenbations.

Subpan C—Post-Award Requluemen}s

FINANOIAL AND PROGRAM MANAGEMENT

84,20 Purpose of financie} and program man-
agement,

B4,21 Btandmrds for finanofal management:
systems,

84.22 Payment,

84,23 QCost sharing ox matohing,

84.24 Program income,

84,26 Revision of budget and program plans.

84.28 Non-Federal andits,

84,27 Allowable costs,

Pl 84

84,38 Porlod of evailebility of funds,.
" PROPERTY STANDARDS

84,80 Purpoge of property standards.

84.81 Insurants ooverage,

84,32 Real property.

84.83 TFederally-owned and exempt proparby.

84,84 Bguipment,

84,86 Bupplies and other nxpenduble prop-
erty.

84,36 Inbanglble property,

B4,87 Property trust relationship,

PROCURRMENT BTANDARDS

84,40 Purposs of prosurement standards.
84.41 Reolpient responsibilities,

84,42 Codes of conduot,

84,48 Oompetition,

84,44 Prooursment procedures,

84,46 Oost and price anelysis,

84,46 Prooursment records,

84,47 Oontraot administration,

84,48 Contract provisions,

REPORTS AND REGORDB
84,60 Purpose of reports a.nd reocords.
B4,61 Monitoring' and reporting progmm
performanos,
84.62 TFinanoial reporting.
84,68 Retention and access requirements for
reoords,

TERMINATION AND INFOROEMENT

84,60 Purpose of terminstion and enforos-
ment, !

84,61 Termination,

84.62 Enforcement,

Subpan D—Afler-the-Award Reguirements

"84.70 Purpose,

84,71 Oloseout procedures,

8472 Bubseguent adjusbments and oon-
binuing responsibilities.

8493 Oolleotion of amounts due,

Subpast E—Use of Lump Sum Granls

84.80 Conditions for wse of Lumy Sum (fixed
priocs ox fixed rmount) prants.

04,81 Definition,

84,82 Provisions applioable only to lump
RN grants,

84.83 Properby sbandards,

. 84,84 Proowroment siandards,

64,66 Reports and records,

' 84,86 Termination and enforoement.

84,87 Closeout proosdures, subsequent ad-
justments and ocontinuing responsibﬂ-
ities.

APPINDIY A T0 PARY 04—CONTRAGY PROVI-
HIONS

AUTRORITY: 42 11,8.0. 3695(4).

SOUROE; 60 FR. 47011, Sept. 13, 1984, unless
otherwise noted.
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§64.1

Subpart A~—~Generadl

§84,1 Purpose,

This part establishes uniform admin-
istrative requirements for IFederal
grents and agreements awarded to in-
gtitutions of higher eduoation, hos-
pitals, and other non-profit organise-
tions, Additional or inconsistent re-
quirements shall not bs imposed, ex-
oept as provided in §§B84.4, and 84,14 or
unless speoifioally required by Federal
statute or exeoutive order, Non-profit
organizations that implement Federal
programs for the States are also sub-
Jeot to Btate regnirements,

§84.2 Definitions,

Acorued  erpendiiures meane the
charges inourred by the recipient dur-
ing & glven period requiring thé provi-
sion of funde for:

(1) Goods and other tangible property
reoceived;

(2) Services performed by employees,
contraotors, subrecipients, and other
payees; end )

(8) Other amounts becoming owed
under programe for which no ourrent
services or performance is required,

Acorued income means the sum of;

(1) Barnings during & given period
from:

(1) Bervices performed by the reoipi-
ent; and

(1) Goods and other tangible prop-
erty delivered to purchasers; and

(2), Amounts becoming owed to the
recipient for which no ourrent services
or performance 1s required by the re-
cipient,

Acquisiiion cost of eguipment menns
the net invoioce prics of the eguipment,
including the cost of modifications, at-
tachments, acoessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acguired, Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
suranoe, shall be included or exoluded
from the unit acquisition cost in ac-
cordance with the recipient's réguler
agoounting practices,

Advance means & payment made by
Treasury oheok or other appropriate
payment meochanism to0 & reoipient
wpon its request either before outlays
are made by the recipient or through

24 CFR Sublilie A (4=1~11 Edlfion)

the wuse of predetermined payment
sohedules,

Award mesns finanoclal assistance
that provides pupport or stimulation to
accomplish s public purpose, Awards
include grants and other agresments in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
ent, The term does not include: tech-
niocp) aspistance, which provides serv-
ices Instead of monay; other assistancs
in the form of loans, loan guarantees,
oapital advanoes under the Seotions 202
and B11 programs, interest subsidies, or
insurance; direot payments of any kind
t0 individuals; and, oontraots which
are reguired to be entered into and ad-
ministered wunder proourement laws
and regulations,

Cash ocontrtbutions means the reoipi-
ent's oash outlay, including the outlay
of money contributed to the recipient
by third parties,

Closeout means the process by which
HUD determines that a1l applicable ad-
ministrative actions and all required
work of the award have heen completed
by the recipient and HUD,

Contraot mesns s progurement ocon-

tract under an award or subaward, and .

a proourement subsontract under a re-
oipient's or subreoipient’s contraot,

Cost sharing or matohing means that
portion of project or program costs not
borne by HUD.

Date of completion means the date on
whioch all worlk under an award is ¢om-
pleted or the dats on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD. sponsor-
ship ends,

Disallowed costs means those ohaxges
to an award that HEUD determines to be
unallowable, in accordance with the
applicable Federal cost principles or
other terms and conditions ocontained
in the award.

Equipment mesus tangible nonexpend-
able personal property including ex-
empt property oharged direetly %o the
award having a useful life of more than
one year and an aocquisition cost of
$6000 or more per unit. However, oon-
pistent with reoipient policy, lower
lmits may be established,

Ezoess property means property under
the oontrol of HUD that, as determined
by the Seoretary, is no longer required
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Office of the Secretary, HUD

for its needs or the discharge of its re-
sponsibilities.

Exempt property means hengible per—
sonal property acguired in whole or in
pexrt with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Goverament, An ex-
ampls of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (81 U.B.C.
6308), for property acguirsd under an
award to conduct basic or applied re-
search by a non-profit institution of
higher education or mon-profit organi-
zation whose prinoipal purposs is con-
ducting solentific research, .

Federal awatrding agency means the
Tederal agency that provides an award
to the reoipient,

Federal juhds authorized means the
total amowit of Federal funds obli-
gated by HUD for uge by the recipient,
This amount may inolude any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD reguletions or imple-
mending instroctions.

Federal share of Teal properﬁy, equip-
ment, or pupplies means that peroent-
age of the property's acquisition costs
and any Improvement expenditures
paid with Federal funds.

Funding perfod means the period of
time when Federal funding is available
for obligation by the reocipient.

Intangible property and debt instru-
ments means, but is not limited fo,
trademarks, copyrights, patents and
patent applioations and such property
a8 loans, notes and other debt instru-
ments, lease agieements, stook and
other instruments of property owner~
ship, whether considered tangible or in-
tangible,

Obligations means the amounts of or-
ders placed, ocontracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the reoipient dur-
ing the same or a future period.

Qutlays or expenditures means oharges
made to the project or program, They
may be reported on a oagh or acorual
basis, For reports prepared on a oash
basis, outlays are the surn of cash dis-
bursements for direct charges for goods
and sarvioes, the amount of indireo) ex-
pense charged, the value of third party

§84,2

in-lkind contributions applisd and the
armaount of cash advances and payments
made to subrscipients, For reports pre-
pared on an agcorual basis, outlays arve
the sum of cagh disbursements for di-
reot oharges for goods and services, the

amount of indirect expense ingurred,-

the value of in-kind contributions ap-
plied, and the net inorsass (or de-
crease) in the amounts owed by the re-
oipient for goods and other property re-

celved, for services performed by em- -

ployees, contractors, subrecipients and
other payees and other amounts be-
corming owed under programs for which
no ourrent serviaes or performance are
rogqudred.

Personal property means property of
any kind exoept real property., It may
be tangible, having physioal existence,
or intangible, having no physical exist-
enoe, such as oopyrights, patents, or
seourities,

“Prior approval means written ap-
proval by an aubhorized official evi-
denocing prior consent.

Program income means gross inoome
earned by the recipient that is directly
generated by a .supported sotivity or
earned ag & result of the awaxd (see ox-
olusions in §§84.24 (o) and (h)), Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of renl or pexr-
sonal property acguired under feder-
alty-funded projeots, the sale of comn-
modities or items fabrioated under an
award, license fess and royalties on
patents nd copyrights, and interest on
loans made with award funds, Interest
earned on advanoes of Federal funds is
not program income. Bxoept ag other-
wise provided in HUD regulations or
the terms and conditions of the awaxd,
program income does not include the
reooipt ‘'of principal on lomns, rebstes,
oredits, discounts, eto.,, or interest
earned on eny of them.

Projeot costs means all sllowable
costs, as set forth in the applicable
Pederal cost principles, inourred by =
recipient and the value of the contribu-
tions made by third parties in acocom-
plishing the objectives of the award
during the projeot period,

Project period means the perlod estab-
lished in the award document during
whésh HUD spousorship begins and
ends,
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§84.2

Properly meens, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

Real property means land, inoluding
lend improvements, atruotures and ap-
purtenances thereto, but exsludes mov-
able machinery and equipment.

Reciplent means an organigstion reo-
colving financiel assistance directly
from HUD to anrry oub a projeot or
program, The torm inoludes public and
private Institutions of higher edu-
oation, public and private hospitals,
and other quasi-public and private non-
yrofit organizations such as, but not
limited to, community aobtion agenoles,
research institutes, eduoational asso-
olations, and health centera, The term
includes ocommercial organizations,
international organizations when oper-
ating domestioally (suoh as agenocies of
the United Nations) which are reoipi-
ents, subreciplents, or conbractors or
subcontractors of recipients or sub-
rocipionts, The term does not include
goverament~owned contractor-opsrated
facilities or research cenbers providing
continued support for mission-oriented,
large-gonle programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development ocenters, The term
does not inolude mortgagors that re-
osive mortgages insured or held by
HUD or mortgagors or project owners
that receive oapital advances from
HUD under the Section 202 and 811 pro-
gramas, '

Research and development means all
research aotivities, both basic and ap-
plied, and all development aotivities
that ave supported at universities, col-
leges, and other non-profit institu-
tions. “Research" 1s defined &s a Bys-
tematio study directsd toward fuller
goientific knowledge or understanding
of the subject studied. ‘‘Development”
is the systematic use of ltnowledge and
understanding gained from resesxoh di-
reoted toward the produoction of useful
materialg, devices, systems, or meth~
ods, including design and development
of prototypes and prooesses, The term
research also includes aotivities in-
volving the training of individuals in
regearch technigues where such activi-
ties utilize the same faoilities as other
research and development activities

24 CFR Sublltle A (4=1~11 Edilfion)

and where such aotivities are not in-
cluded in the instruction funotion.

Small awards mesns a grant or coop-
erative agreement not exceeding
100,000 or the small purchase thresholid
fixed at 41 U.8,0. 403(11), whichever is
greater,

Subaward means; .

(1) An award of finanoial assistence
in the form of money, or property in
Heu of money, made under an awerd by
a recipient to an eligible subrsoipient
or by & subreciplent to a lower tier sub-

- recipient, The berm includes finanoial

assistance when provided by any legal
ngreement, even if the agreement is
celled a contraot, but does not includs
proourement of goods and services nor
does it include any form of assistance
which is excluded from the definition
of “award”. .

(2) For Oommunity Development
Block Grants, the term “subaward"
does not include the arrengement
whereby the prime recipient transfors
funds to another entity and that entity
is the project, A distinction is meade be-
tween such s transfer for the further-
ance of the prime reciplent'’s goals and
the transfer of funds 4o a subreciplent
who oarries out aotivities and s ac-
ocountable to the prime repipient. For
example, in a ODBG award where a
prime recipient has as its program goal
the revitalization of a downtown ares,
the funde transferred to a business in
the downtown ares to remodel its store
would not be oconsidered & subaward
subjeot to this part 84.

Subrecipient means the legal entity to
which & subaward is made and which is

* aooountable to the recipient for the use

of the funds provided, The term in-
oludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations);, -

Supplies means all personal property
exoluding equipment, intangible prop-
erty, and debt instruments as defined
in this seotion, and inventions of a con-
tractor conoceived or first actually re-
duoed to practice in the performance of
work under a funding agreement

" (“'subjeot inventions''), as defined in 37

OFR part 401, "Rights to Inventions
Made by Nonprofit Organizations and
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Otﬂce of the Secretary, HUD

Sma.ll Buginess Firms Under Govern~
ment Grants, Oontrapts, and Coopeva-
tive Agreements,”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending ocor-
rective action’ by the reoipient or pend-
ing a deofsion to terminate the award:
by HUD, Suspension of an award is a
separate action from suspensions under
HUD regulations implementing .0,
12649 and B,0, 12688, ‘‘Debarment and
Buspension,” it 2 OFR part 2424, -

Termination means the osnocellation
of HUD sponsorship, in whole or in
part, under:an agresment at any time
prior to the date of completioi,

Third party in-kind contributions
means the value of non-oash contribu-
tions provided by non-Federal third
parties, Third party in-Xind contribu-
tions may be in the form of real prop-
erty, egnipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and speoificelly identifigble to the
projeot oy program,

Unliguidated obligations, for financial
reports prepered on g oash basis, means
the -amount of obligations incurred by
the reoipient thet have not been paid,
For reports prepared on an acorued ex-
penditure basis, they represent the
amount of obligations inourred by the
recipient for which an outlay has not
besu reonrded,

Unobligated balance means the por-
tion of the funds suthorized by HUD
that has not been obligated by the re-
oipient and is determined by deduoting
the cumulstive obligations from the
ocumulative funds authorized,

Unrecovered indiveot oost means the
difference between the amount awarded

. and the amount which could have been
awarded under the reoipient's epproved
negotiated indirect cost rate,

Worlking capital advance means a pro-
osdure whereby funds are advanced to
the reciplent to ocover its estimated
dishursement needs for a given initiel
period,

{68 PR 47011, Sept. 18, 1004, as amended at 72
FR. 73462, Doo, 7, 2007)
§84.3 Iffect on other issuamces,

For awards subjest to this part, all
administrative reguirements of ocodi~
fied program regulations, program

§84.10

manuels, handboolks and other non-
regulatory materials which are incon-
sistent with the requirements of this
paxt shall be superseded, exoept to the
extent they are required by statute, or
authorized in accordance with the devi-
ablons provision in §84.4,

§84.4 Deviations,

The Office of Management and Budg-
et (OMB) may grant exceptioms for
olasses of grants or reoiplents subjeot
o the requirements of this rule when
exneptions are not prohibited by stat-
ute, However, in the interest of max~
imum uwniformity, exoeptions from the’
requirements of this rule shall be per-
mitted only in vnusuaal ciroumstanoces.
HUD may apply more restriotive re-
guivements to & olass of reciplents
when approved by OMB, HUD may
apply less restriotivé requirements
when swerding small awards and when
approved by OMB, except for those ve-
gulrements whioh are statutory. Bx-

oceptions on a cass-by-oase basis may

2150 be made by HUD,

#84,6 Subawards,

Unless sections of this pert specifi-
oally exoluds pubrecipients from oov-
erage, the provisions of this part shall
be applied to subreoipients performing
work under awayds if such subrecipi-
ents are institutions of higher edu-
oation, hospitals, commeroial organize-
tions and international orgawizations
operating domestionlly, or other non-
profit organizations, State, local and
PFederally revognized Indian tribal gov~
exnment subreciplents are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Require-
ments for Grants and Coopexatiive
Agreements to State, Looal and Fedey-
ally Recognized Indien Tribal Govern-
ments,"” (24 OFR part 85),

Subpart B—Pre-Awetrd
Regquirements

§ed. 10 Purpose,

SBeotions 84,11 throngh 84,17 preseribe
forms and instruotions and other pre-
award matters to he used in applying
for HUD awards.
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§84.1

84,11 Pre-award polioies.

(8) Use¢ of Grants ond Conperativa
Agreements, and Contracts, In each in-
gtanos, HUD shall deoide on the appro-
priate award instrument (i.e.,, grant,
oooperative agréement, or oontract),
The Iederal Grant and Cooperative
Agreement Aot (31 U.8,0, 6301-08) gov-
erns the use of grants, cooperative
agresments and oontraots, A grant or
cooperative agreement shall be used
only when the prinecipal purpose of &
transaotion Is to eccomplish a public
purpose of support or stimulation au-
thorized by Federal statute, The statn-
tory oriterion for ohoosing bstween
grents and cooperative agreements is
that for the latter, “‘substantial in-
volvement is expeoted between the ex-
eoutive agenoy and the Btate, locel
government, or other recipient when
carrying out the aotivity contemplated
in the agreement.” Contractg shall be
used when the principal purpose is ac-
quisition of property or services for the
direot’ benefit or use of the Federal
Government,

(b) Public Notice and Priority Seiting,
HUD ghall notify the public of its in-
tended funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84.12 Forms for applying for Federal
assistance.

(a) HUD shall comply with the appli-
cable report olearance requlrements of
5 OPR part 1820, "“Controlling Paper-
work Burdens on the Publie," with re-
gard to all forms used by HUD in place
of or a8 a supplement to the Standard
Form 424 (SF-424) serles,

(b) Applicants shall use the BF—424 g6~
ries or those forms and Instruotions
preseribed by HUD.

() For Federal programs coversd by
B.O, 12872, “Intergovernmental Review
of PFederal Programs,” the applicant
shall complete the appropriate sections
of the SF-42¢ (Application for Federal
Assistance) indiceting whether the ap-

plication was subject to review by the.

State Single Point of Contact (SPOC),
The name and address of the SPOC for
a partioular State oan be obtained from
the Cuainlog of Federal Domestic Assist-
ance, The S8POC ghall advise the appli-
cant whether the program for which

24 CFR Sublitie A (4-1-11 Editlon)

applicetion is made has been seleoted
by thet State for review,

§84.18 Debarment and
Drug-Free Workplace,

(8) Reoclpients and subrecipients shell
comply with the governmentwide non-
proourement debarment and suspension
requirsments in 2 OFR part 2424, These
governmentwide regnirements restirict
sabawards and oontracts: with certain
parties that are debarred, suspended, or
otherwise excluded from or ineligible
for participetion in federal assistenceo
programs or activitles, -

(b) Recipients and subrecipients shall
oomply with the requirements of .the
Drug-Free Workplace Aot of 1988 (42
;J.S'.O. 701), as set forth at 24 OFR part

1,

[72 FR 78491, Deo, 27, 8007]

§84.14 Speocial award conditions,

If an applicant or reciplent:

(a) Has & history of poor perform~
ance;

(b) Is not financially stable;

(c) Has & manegoment system that
does not meet the standards prescribed
in this part;

(d) Hes not oonformed to the terms
and conditions of a previous award; or

(e) Is not otherwise responsible, HUD
may impose additionel requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional reguire-
ments, the reason why the additional
requirements are belng imposed, the
nature of the correstive action needed,
the time allowed for completing the
corraotive aotions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
olal conditions shall be promptly re-
moved once the oconditions that
prompted them have been corrected,

suspension;

§84.15 Metric system of measurement,

The Metric Oonversion Act, as
amendedl by the Omnibus Trade and
Competitiveness Aot (16 T.8.C. 206) de-
olares that the metric system is the
preferred mesagurement system for V.S,
trade and commerce, The Aot regquires
enoh Federal agenoy to establish a date
or dates In oconpultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used-in
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the agenoy’s procurements, grants, and
other business-related activities. Met-
ric implementation mey take longer
where the use of the system is initially
irnpractioal or lilkely to oause signifi-
cent inefficiencies in the accomplish-
ment of federally-funded aotlvities,
HUD shall follow the provigions of H.O.
127170, “Metric Usage in Federal Gov-
ernment Programs.*

$84.16 Resoﬁrce Conservation and Re-
covery Act,

Under the Resource Oonservm;ion and

" Recovery Aot (RORA) (Pub. L, 94-580,.

42 U.B.0, 6962), any State agency or
agency of a politionl subdivision of a
Btate which is using appropriated Ped-
eral funds must comply with Beotion
6002, Seotion 6002 requires that pref-
erence be given in proourement pro-
grams to the purchase of speeific prod-
uots containing recycled meterials
identified in gunidelines developed by
the Eumvironmental Protsotion Agenocy
(BPA) (40 OFR parts 247 through 254),
Acoordingly, State and looal instlifu-
tlons of higher eduoation, hospitsls,
commeroial organizetions and inter-
netional organizations when operating
domestically, and non-profit organiza-
tlons that receive direct Federal
awards or other XFederal funds shall
glve preference in their procurement
programs funded with Federal funds to
the purchase of recycled produots pur-
suant to the EPA guidelines,

§84,17 Oertiﬂoatxons and representa-

tions,

Unless prohibited by statute or oodl-
fled regilation, HUD ls authorized and
enocouraged to allow recipients to sub-
mit certifications and representations
required by statute, executive order, or
reguletion o an annual basis, if the re-
ciplents have ongoing and continuning
relationships with the agenoy, Annuel
corbificetions and reprepentations shall
be signed by responsible officials with
the authority to ensure reciplents’
compliance with the pertinent require-
ments,

§684.21

Subpart C—Post-Award
Reauirements

PINANCIAL AND PROGRAM MANAGEMBENT

§84,20 Purpose of financial and pro-
gram management,

" Beotions 84,21 through 84.28 plascrme
standards for financial management
systems, methods for making pay-
ments and roles for: satisfying oost
sharing and meatohing reguiremsnts,
gooounting for program income, budget
revision .approvels, meking aundits, de-
termining allowability of ocost, and es-
tablishing fund availability.

§84.21 Standards for financial man-
agement systems,

(2) HUD shall require recipients to
relate financial dabta to psrformance
data and develop unit cost information
whenever practioal, -

() Reoipients' financial management
systems shall provide for the following:

(1) Acourate, curremt and complete
disclosure of the financial results of
each  federally-sponsored project or
program in acoordence with the report-
ing requirements set forth in §84,62, If
a’ reoipient maintaing its records om
other then an acorunl basis, the recipi-
ent ghall not be required to establish
an aoorual accounting system. These

- reoipients may develop suoh acorual

data for thelr reports on the basis of an
analysis of the dooumentation on hand.

(2) Reoords thet ldentify adequately
the source and spplidation of funds for
foderally-sponsored aoctivities, These
racords shall contain information per-
taining to Federa) awards, authorizn-

tions, oblgations, unobligated bal- -

ances, assets, outlays, Inoome a:nd n-
terest.

(8) Bffeotlve control over and ac-
countability for all funds, property and
other assets, Reclplents shall - ade-
guaetely safeguard all such assets and
agsure they are used solely for author-
ized purposes,

(4) Oomparison of outlays with budg-
st amounts for each awsard. Whenever
appropriate, financial informatiob.
should be relasted to performance and
unit oost date.,

* (b) Written procedures to minimize
the time elapsing hetween the transfer
of funde to the recipient from the U.S.
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§84.22

Treasury and the issuance or redempy-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient. To the extent thet the
provisions of the Oash Management Im-
provement Aot (OMIA) (Pub, L, 101-483)
govern, payment methods of State
agenocies, instrumentalities, and fiscal
agents shall be oonsistent with OMIA

Traasury-State Agreements or ths

OMIA default procedures oodified at 81

OFR pert 205, “Withdrawal of Cash -

from the Tressury for Advanoss under
Federal Grant and Other Programs,”

(6) Written proosdures for deter-
mining the reasonableness, allocability
and allowabllity of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award, ‘

(1) Accounting records inoluding cost
acoounting records that are supported
by source dooumentation,

(¢) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may reguire adequate
bonding and insurance if the bonding
and insurance reguirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernments, )

(d) HUD may require adequate fidel-
ity ‘bond coverage where the reoipient
lacks sufficlent ooverage to protect the
Federal Government's interest,

(6) Where bonds are required in the
situations desoribed above, the bonds
shall be obtained from compenies hold-
ing certificates of anthority as acoept-
able sureties, as presoribed in 81 OFR
part 223, “Burety COompanies Doing
Buginess with the United States.”

§84,22 Payment,

(a) Payment methods shall minimize
the time slapsing between the transfer
of funds from the United States Treas-
ury and the issuanoce or redemption of
ohecks, warrants, or payment by other
meeng by the recipients, Payment
methods of State agencies or instru-
mentalities shall be oongistent with
Tressury-State CMIA agreements or
default prooedures codified at 81 OFR
part 206,

(b) Recipients are to be pald in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

24 CFR Sublitie A (4-1~11 Edilion)

(1) Written prooedurss that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
oiplent; and

(2) Financial management systems
that meet the stendards for fund oon-
trol and aocountability as established
in §84,21, Oash advances $0 a reoipient
organization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ao-
tusl, immediate oash reguirements of
the reciplent organization in carrying
out the purpose of the approved pro-
gram or projsot, The timing and
amount of oash advances shall be as
olose s is adminigtratively feasible to
the actual disbursements by the recipi-
ent organization for direot program or
project oosts and the proportionate
share of any allowsble indirect costs,

(0) Whenever possible, advances shall
be oconsolideted to cover anticipated
cash needs for all awards made by HUD
to the resipient.

(1) Advance payment mechanisms in-
olude, bub are not limited to, Treasury
oheok and eleotronio funds transfer,

(2) Advanoce payment mechanisms are

'subjeot to 81 OFR, part 206,

(8) Reoiplents shall be anthorized to
submit requests for advances and reim-
bursements at least monthly when
electronio fund transfers are not used,
~ (d) Requesty for Treasury cheok ad-
vance payments shell be submitted
through electronic means determined
by the anthorizing HUD program, or on
forms as may be authorized by OMSB.
This form 18 not to be used when Treas-
ury check advancs payments are made
0 the reoipient sutomatically through
the nse of a predetermined payment
gohedule or if precludsd by special HUD
instructions for electronio funds trans-
for,

(8} Reimburgement is the preferred
method when the requirements in para-
graph (b) of this seotion cannot he met.
HUD may also use this method on any
construotion agresment, or if +the
meajor portion of the oonstruction
projeot .18 aocomplished through pri-
vete mearket finencing or Mederal
loans, and the Federal assistance con-
stitutes & minor portion of the project.
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(1) When the reimbursement method
18 used, XUD shall make payment with-
in 80 days afber receipt of the billing,
unless the billing is improper,

(2) Reoipients shall be authorized to

submit request for reimbursement at .

least monthly when electronic funds
transfers ayve not used,

(f) If 3 recipient cannot meet the ori-
teria for advance payments and HUD
has determined that reimbursement is
not fensible beoause the recipient laoks

sufficient working ocapital, HUD may"

provide onsh on a working oapitel ad-
vanose basis, Under this procedurs, HUD
shall advanoce cash to the reoipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee’s disbursing oycle,
Thereafter, HUD ghell reimburse the
recipient for ite actudl cash disburse-
ments, The working oapital advance
method of payment shall not be used
for réoipients unwilling or unable to
provide timely advanges to their sub-
reoipient to meet the subreviplent's ac-
tual cash disbursements, _

(g) To the extent availabls, recipi-
ents shall disburse funds avalleble from
repayments to and interest earned on a
ravolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments, )

(h) Unless otherwise required by stat-
ute, HOD ghell not withhold payments

for proper oharges made by recipients

at any time during the project perlod
unless pavagraphs (h)(1) or (h)(2) of this
seoction apply.

(1) A reoipient has failed to comply
with the project ohjectives, the terms
and conditions of the award, or Federal
repoxting requirements,

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined ln OMB Ciroular A-
129, “‘Managing Pederal Oredit Pro-
grams." Under such oconditions, HUD

_may, upon reasonable notioce, inform
the reoiplent that payments shall not

s made for obligations inourred after
a specified date untll the oonditions
are oorrected or the indebtedness to
the Federal Government is liguldated,
() Btandards governing the use of

Joanlks and other institutions as deposi-

§84.22

torles of funds advanced under awards
are as follows,

(1) Bxoept for situationg desoribed in
paragraph (1)(2). of this section, HUD
shall not reguire separate depository
acoounts for funds provided to a reoclpi-
ent or establigh any eligibility require-
ments for depositories for funds pro-
vided to a recipient, However, recipi-
ents must be'able 1o acoount for the re-
ceipt, obligation and expenditure of
funds, o ,

(2) Advanoes of Federal funds shall'be
deposited and msaintained in insured
accounts whenever possible,

(3) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-ovmed
business entérprises, recipients shall be
encoureged to uss women- owned and
minority-owned banks (a bank whioh is
owned at least 50 percent by women or
minority group membexs).

(k) Reoipients shall maintain ad-
vances of PFederal funde in interest
bearing acoounts, unless paragraphs
(), (k)(2), 'or (k)(8) of this section
apply, o

(1) The recipient receives less then
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing aocount would not be ex-
peoted to earn interest in exoess of $260
per year on Federal oash balances,

(8) The depository would reguire en
average or mindmum helence go high
that it would not ‘be feasible within the
expooted Federal and non-Federal cash
TesSourees. }

. (1) For those entitles where OMIA
and its implementing regulations Ao
not apply, interest esarned on Federal
advanoes deposited in interest besring
acoounts shell be remitted annnally to
Departnient of Health and Human
Services, Payment Management Sys-
tem, R,0. Box 6021, Rookvills, MD
20862, In keeping with Bleotronic Funds
Transfer riles (81 CFR paxt 206), intex-
est ghould be remitted to the HHS Pay-
ment Management System through an
eleotronioc medium such as the
FEDWIRE Deposit system. Reocipients
which do not have this ocapability
shonld use a cheok, Interest amounts
up to $260 per year may be retained by
the recipient for administrative ex-
pense, State universities and hospitals

shall comply with OMIA, as it pertains |
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§84.23

to interest, If an entity subject to
OMIA uses its own funds to pay pre-
award costs for disoretionery awards
without prior written approval from
the Federal awarding agenoy, it waives
gam}xghb to recovey the interest nnder

{68 PR 47011, Sept, 18, 1084, as amended at 76
TR 41089, July 16, 2010)

#84.28 Cost sharing or matohing,

(a) All-contributions, inoluding cash
and third party in-lind, shell be ac-
oepted a8 part of the reciplent’s cost
sharing or matohing when such oon-
tril;u'oions meet all of the following eri-
teria.,

(1) Are verifiable from the reoipient's
rsoords,

(2) Are not included as contributions
for any other federally-assisted projeot
or program,

(8) Are necessary and reasonable for
proper and effiolent accomplishment of
project or program objsctives.

(4) Are allowable under the applica~
bls cost principles,

(6) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matohing,

(8) Are provided for in the approved
budget when reguired by HUD.

(7) Conform to other provisions of
this part, as applioabls.

(b) Unrecovered indirect costs may be
included &5 part of oost sharing or
matching only with the prior approval
of HUD, :

(0) Values for recipient contributions
of servioces and property shall be estab-
ligshed in accordance with the applioa-
ble cost principles, If HUD authorizes
recipients to donate huildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of pars-
graphs (6)(1) or (6)(3) of this section.

(1) The certified value of the remain~
ing life of the property recorded in the
recipient’s acoounting repords et the
time of donation,

(2) The current falr market value, How-
ever, when there is sufficient justifioa-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exoceeds the

24 CFR Subtifle A (4-1-11 Editlon)

certified value ab the time of donation
to the projeot, .

{d) Volunteer services furnished by
professional and technical personnel,
oonsultants, and other slrilled and un-
skilled labor may be counted as ocost
sharing or matohing if the servioe Is an
integral and neosssary part of an ap-
proved projeot or program., Rates for
volunteer servioes shall be oonsistent
with thoss paid for similar work in the
reoipient's organization. In those in-
stances in which the reguired skills are
not found in the rooipient organization,
rates shall be coneistent with those
paid for similar work in the labor mar-
kot in whioh the reciplent competes fox
the kind of services involved, In elther
onps, paid fringe benefits that are rea-
sonable, allowable, and allooable may
be included in the valuation,

(e) When an employer other than the
reoipient furnishes the sexvices of an
employee, these servioss shall be val-
ued at the employes's regulay rate of
pey (plus an amount of frings benefits
that are reasonable, sllowable, end al-
loosble, but exclusive of overheed
oosts), provided these services are in
the same siill for which the employee
is normally paid,

(f) Donated supplies may inolude
suoh iteme as expendable equipment,
offics supplies, laboratory supplies or
workshop and oclassroom supplies.
Value assessed to donated supplies in-
oluded In the oost sharing or matohing
share shall be reasonable and shall not
excoead the fair merket velue of the
property at the time of the donation.

() The method used for determining
oost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ aocording to the purpose of the
award, if paragraphs (g)(1) or (g)(2) of
this section apply.

(1) If the purpose of the award i8 to
aspist the reocipient in the aoguisition
of equipment, budldings or land, the
total velue of the donated property
maey be olaimed as oost sharing or
matohing,

(2) If the purpose of the award ig to
support aotivities thet require the use
of eguipment, buildings or land, nor-
mally only deprecistion or use charges
for equipment and buildings may bse
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mads, However, the full value of equip-
ment or other capital aspets and fair
rental charges for land may be allowed,
provided thet HUD has approved th
charges, '

(h) The value of donated property
shall be detiermined in accordance with
the usual acoounting policies of the re-
oipient, with the following qualifioa-
tions, | .

(1) The value of donated land and

-budldings shall not exceed its fair mar-

kot value at the time of donmtion to
the recipient as established by an inde-
pondent appraiser (e.g,, ocertified real
property appraiser or Genersl Services
Adwministration representative) and
oertified by a responsible official of the
reoipient,

(2) The value of donated eguipment
shall not exoceed the fair market value
of eguipment of the same age and con-
dition at the time of donation,

(3) The value of donated space shall
not exoeed the fair rentel value of com-
pareble spaoe as established by an inde-
pendent appraisal of comparable spane
and faoilities in & privately-owned
building in the same locality,

(4) The value of loaned eguipment
shall not exoeed its fair rental value,

(6) The following requirements pex-
tain to the reoiplent's supporting
records for in-kind contributions from
third parties, .

(1) Volunteer serviees shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reoipient for its own employees,

(i1) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be dooumentsd.

§84.24 Program income,

(a) HUD shall apply the standprds set
forth in this gection in requiring reoipt-
ent organizations to acoount for pro-
gram income related to projects fi-

naneced in whole or in part with Federal '

(b) HExoept as provided in parvagraph
(b) of this section, program inocome
earned during the project psriod shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and oconditions of the award,
shell be ussd in ons or mors of the
ways listed in the following.

§84.24

(1) Added to funds committed to the
projest by HUD and reoipient and used
to furthier eligible project or program
objectives. . -

(2) Used to finance the non-Federal
share of the projeot or program.

(8) Deducted from the total project or
program ellowable cost in determining
the net allowsble oosts on which the
Federal share of 0osts i8 based,

(c) When HUD authorizes the disposi-

tion of program inoome as desoribed in -

paragraphs (b)(1) or (b)(2) of this seo-
tion, program income in excess of any
limits stipulated shall be used in ac-
cordsuoe with paragraph (b)(8) of this
seotion.

~ (@) In the event thet HUD does not
speoify in its regulations or the terms
and oonditions of the award how pro-
gram income is to be used, varagraph
(b)(3) of this section shall apply auto-
matically to all projects or programs
except research, For awards that sup-
port research, paragraph (b)(1) of this
section shall apply antomatically un-
less HUD indloates in the terms and
conditions snother alternative on'the
award oy the yeoipient is subject to spe-
oizl :.Wﬂrd oonditions, as indicated in
§04,14,

(e) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
‘the end of the projeot period,

(f) I authorized by HUD regulations
or the terms snd oconditions of the
award, costs inoident to the generation
of program income may be deducted
Irom gross income to determine pro-
gram inoome, provided these costs have
not been charged to the award.

(g) Prooseds from the sale of property

* shall be handled in accordance with the

requivements of the Property Stand-
ards (See §§84,30 through 84.87).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income esrned
from lcense fees and royalties for
ocopyrighted material, patents, patent
applioations, trademarks, and inven-
tions produoed under an awerd. How-
ever, Patent and Trademark Amend-
ments (35 U,8,0. 18) apply to inventions
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§84.26

made under an experimental, develop-
mential, or research award,

§84.26 Revision of budget and pro-
gram plans,

(8) The budget plan is the financial
expression of the projeat or program as
approved during the awaxd procsss, It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon HUD require-
ments, It shall be related to psrform-
anoe for program evaluablon purposes
whenever appropriate. - :

(b) Reolplents are required to report
deviations from budget and program
plans, and reguest prior approvalg for
budget and program plan revisions, in
aooordance with this seotion.

(o) For nonoconstruction awards, re-
oipients shall request prior approvals
from HUD for one or more of the fol-
lowing program or budget related rea-
HONS,

(1) Change in the scope or the objec-
tive of the project or program (even if
there i1s no assoociated budget revision
requiring prior written gpproval),

(2) Chenge in a key person specified
in the applicstion or award dooument.

(8) The absence for more than three
months, or a 26 percent reduction in
time devoted to the project, by the ap-
proved project director or prinoipal in-
vestigator,

(4) The need for additional Federal
funding, - ‘

(6) 'The transfer of amounts budgeted
for Indirect costs to abrorb inoreases in
direct costs, or vice versa, if approval
is reguired by HUD,

(8) The inclusion, unless waived by
HUD, of costs that reguire prior ap-
prova,l in accordeance with OMB Oir-
oular A-21, “*Cost Principles for Insti-
tutions of Higher Bduoation,” OMB
Circular A-122, “Cost Principles for
Non-~-Profit Orge.nizations," or 46 OFR
part 74 Appendix E, “Prinoiples for Deo-
termining Costs Appliosble to Research
and Development under Grants and
Contraots with Hospitals," or 48 OFR
part 81, ‘“‘Contraot Cost Principles and
Procedurss,’ as applicable,

(7) The transfer of funds allotted for
training ellowances (direot payment to
trainees) to other oategories of ex-
pense,

24 CFR Sublitle A (4-1~11 Edition)

(8) Unless desoribed in the applioa~
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase of supplies, materisal,
equipment or general support servioes,

(@) No other prior approval reguire-
ments for speocific items may be im-
posed unleps & devintion has been ap-
proved by OMB,

(e) Bxcopt for reguirements listed in
paragraphs (0)(1) and (6)(4) of this seo-
tion, HUD is authorized, at its option,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB OCiroulars
A-21 and A-12%, Buoh walvers may in-
clude antborizing recipients to do any
one or more of the following,

(1) Inocur pre-award costs 90 oalendar
days prior to award or more than 90
onlendar days with the prior approval
of HUD, All pre-award ocosts are in-
ourred at the recipient's risk (i.e., HUD
is under no obligation to reimburse
snoch ¢osts if for any reason the recipi-
ent does not receive an award or if the
award is leps than anticipated and in-
adeguate to cover such oosts),

(2) Initiate o one-time extension of
the expiration date of the award of up
10 12 months unlegs one or rore of the
following oonditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porsing reasons and revised expiration
dete at least 10 days befors the expira-
tion date specified in the award, This
one-time extension mey not be exer-
oised merely for the purpose of using
unobligated balences,

(1) The terms and conditions of awa.rd
prohibit the extension,

(11) The extension requires a,dditdonal
Pederal funds,

(iif) The extension involves any
change in the approved objectives or
soope of the project,

(8) Carry forwayd unobligated bal-
ances to snbsequent funding periods,

(4) For awards that support research,
uniess HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(8) of this section are auntomatiocnlly
waived (.e., recipients need not obtiain
suoh prior approvala) unless one of the
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_ oonditions ineluded in paragraph (e)(2)

of this section applies,

) HUD may, at its option, restrich
the transfer of funds among direct oosb
ontegories or programs, functions and
aotivities for awards in which the Fed-
eral share of the project exoceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expeoted to
exocoed 10 percent of the total budget as

- last approved by HUD. HUD shall not

permit a tratisfer that wounld canss any
Pederal appropriation or parb thereof
t0 be used for purposes other than
those consistent with the opiginal in-
tent of the appropristion,

(g) A1l other changes to nonsconstruc-
tion budgets, except for the changes de-
soribed in paragraph (J) of this section,
do not require prior approval,

(h) For construction awards, reoipi-
ents shall reguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h(1),
(h)(2) or (h)(8) of this section apply.

(1) The revision results from changes
in the scope or the objeotlve of the
project or prograrm,

+ (2) The need arises for additionsal

. FPederal funds to oomplete the projeot.

(8) A -revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed oonsistent with applicable
OMB oost prinoiples listed in §84.27,

(1) No other prior approval require-
ments for spocific itenis may be im-
posed unless a deviation has besn ap-
proved by OMB,

(3) When HUD makes an award that
provides support for both construction

" and nonconstruction work, HUD may

require the recipient to reguest prior
approvel from HUD before making any
fund or budget transfers between the
two types of work supported,

(k) For hoth oonstruotion and non-
sonstruotion awards, BUD shall requive
recipients to notify HUD in wrlting
promptly whenever the amount of Fed-

.eral authorized funds is expeoted to ex-

oeed the needs of the reoipient for the
project period by more than $6000 or
five percent of the Federal award,
whichever is greater. This notifioation
shell not be requived if an applioption
for additional funding is submitted fox
a continuation award,

§84.26

(1) When requesting approval for
budget revidions, reciplents shall use
the budget forms that were used in the
applioation unless HUD indiontes a let-

-ter of request suffices,

(m) Within 80 oalendar days from the
date of receipt of the request for budg-
ot revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved, If the revision is still under

. opuisideration at the end of 50 oalendar

days, HUD shall inform the recipient in
writing of the date when the reoipient
may expeot the deocision,

§84.26 Non-Federal audits.

(a) Reocipients and subreocipients that
are institutions of higher education or
other non-profit organization (includ-
ing bospitals) shall be subject to the
andit requirements contained in the
Single Audit Aot Amendments of 1086
(81 U.8,C. 7601-71607) and revised OMB
Oiroular A-188, “Audits of States,
Looal Governments, and Non-Profit Or-
ganizations,” :

(1) Non-profit organizations supject
to regulations in the part 200 and part
B00 series of this title which receive
awards subject to part B84 shall comply
with the andit requirements of revised
OMB Olrounlar A-188, 'Audits of States,
Local Governments, and Non-Profit Or-
ganizafions,” For HUD programs, &
non-profit organigation is the mort-
gagor or owner (as these texms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or sntity.

(9) [Reserved]

‘(b) 8tate and looal governments shall
be subject to the aundit requirvements
contained in the Bingle Audit Act
Amendments of 18868 (81 U.B.C, 'b601~-
607 and revised OMB Circuler .A-183,
“Audits of States, Lioonl Governments,
and Non-Profit Orgaiizations."

(o) For-profit hospitals not covered
by the audit provisions of revised OMB
Ciroular A~183 shall e subject to the
eudit requirements of the Federal
awarding agenoies,

(@) Oommercial organizations shell
be subjeot to the andit regquirements of
HUD or the prime recipient as incoxr-
porated into the award dooument,

{60 FR 47011, Sept, 13, 1094, as amended atb 62
'R 61617, Nov. 18, 1887}

466

ATTACHMENT .10
PAGE...[2. . oF .37 . pAGES

-t

A e —— e s e

e e e v e v e - ae = gpetnes o o




§64.,27

§84.27 Allowable costs,

For enoh kind of recipient, thers is a
sot of Federal prineciples for deter-
mining sllowable oosts, Allowability of
costs shall be determined in aocoord-
anoe with the cost prinociples applicable
to the entity inourring the costs, Thus,
allowability of costs inourred by Btate,
Joosl or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Olroular - A-87, ‘''Oost Principles for
State and Looca) Governments.” The al-
lowability of costs incurred by non-
profit organizations is determined In
aocordance with the provisions of OMB
Ciroular A-122, *'Cost FPrinoiples for
Non-Profit Organizations.' The allow-
ability of dosts inourred by institutions
of higher eduostion iz determined in
acoordance with the provisions of OMB
Ciroular A-21, *“Cost Principles for
Eduoational Institutions,” The allow-
ebility of costs inourred by hospitals ig
determined in accordance with the pro-
visions of Appendix H of 46 OFR. part 74,
“Principles for Determining Costs Ap-
plioakble to Research and Development
Under Grants and Contracte with Hos-
pitals,” The allowability of ocosts in-
currsd by oommercial oxganizations
end those non-profit organizations list-
ed in Attachment O to Ciroular A~122 is
determined in agsordanocs with the pro-
visions of the Pederal Acquisition Reg-
unlation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds,

Where s funding period is speoified, &
recipient tnay cherge to the grant only
allowable oosts resulting from obliga-
tlons incurred during the funding pe-
rlod and any pre-award ocosts author-
ized by HUD. '

PROPERTY STANDARDS

$84,30 Puxpose of property standards.

Beotions 84,31 through 84.87 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Tederal Government
whose cost was charged t0 a project
supported by a Pederal award, HUD
shall require reoipients to observe
these standards under awards and ghall
not lmpose additional requirsments,
unless specifioally reguired by Federal
statute, The recipient may use its own

24 CFR Subfille A (4-1-11 Edifion)

property meanagement stendards and
procedures provided it observes the
provisions of §§84.81 through 84,37,

§64,81 Insurance coverage.

Reoipients shall, at a minimum, pro-
vide the equivalent insurance ooverage
for real property and eguipment ac-
quired with Federal funds as provided
o property owned by the recipient,
Federally-owned property need not bhe
insured unless required by the terms
and conditions of the award,

§84.32 . Real property,

HUD presoribes the following require-
ments for reciplents conoerning the use
and disposition of real property ac- -
dquired in whole or in part under
awards:

(a) Title to real property shall vest in
the reoiplent subjéct to the ocondition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it 18 needed and
shall not encumber the property with-
out approval of HUD,

(b) The reoipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the reoipient determines
that the property is no longer needed
for the purpose of the original projsot,
Use in other projects shall be limited
to those under federally-sponsored

.projeots (i.e., awards) or programs that

have purposes consistent with those
authorized for support by HUD.

(6) When the real property is no
longer needed ag provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
stroetions from HUD or its successor
Federal awarding agenocy. HUD shall
ohserve ons or more of the following

. disposition instructions,

(1) The recipient may be permitbed to
retein title without further obligation
to the Federal Govermment after it
compensates the Federal Government
for that peroentage of the ourrent fair
mearket value of the property abtrib-
utable to the Federal participation in
the project.

(2) The reciplent may bs dirscted to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that peroentage of the our-
rent fair market value of the property
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attributable to the Fsderal participa-
tion in the project (after deducting ec-
tual and reasonable selling and fix-up
expensss, if any, from the sales pro-
cesds), When the recipient is author-
ized or vequired to mell the property,
proper sales prooedures ghall be estab-
lished that provide for competition to
the extent practioable and result in the
highest possible return.

(3) The recipient mey be directed to
transfer ‘title to the property to the

Pederal Government or to an eligible,

third party provifed that, in such
cases, the recipient shall be entitled to
compengation for its attributable per-
oentage ' of the ocwmwent fair ma.rket
value of the property,

§84.38 Tederally-owned 'and exempt
property.

(a) Federally-cuned property. (1) Title
to federsliy-owned property remains
vegted in the Federal Government, Re-
oipients shall submit annually an in-
ventory “listing of federally-owned
property in their oustdédy to HUD,
Upon completion of the award or when
the property is no longer needed, the

recipient shall report the property 1o -
* HUD for further HUD utilization.

(2) ¥ HUD hes no further nesd for the
property, it shall be dsclardéd exocess
and reported to the General Services
Administration, unless HUD has statu-~
tory authority to dispose of the prop-
erty hy alternative methods (e.g., the
suthority provided by the Federal
Teohnology Transfer Aot (16 U.B.C, 8710
(1)) to donate research eguipment to
sduontional and noun-profit organiza~
tions in accordsnce with 1,0, 12821,
“Improving Mathematics and Scienoe
Bducation in Support of the National
Hducation Goals.!) Appropriate in-
structions shell be issued to the reoipi-
ent by HUD,

() L‘:cempt oroperty, When statutory
authority exists, HUD has the option
t0 vest title to property acquired with
Pederal funds in the recipient without

- further obligation to the Federal Gov-

ernment and under oconditions HUD
consifiers appropriate. Such property is
Yexempt property." Showld HUD not
establish conditions, title to exempt
property wpon acquisition shall vest in
the reoipient without further obliga-
tion to the Pederal Government,

§84.34

§84,84 Eguipment,

(a) Title to equipment acquired bar a
recipient with Federal funds shall vest
in the recipient, subjsot to conditions
of this seotion,

(b) The recipient ghall not use equip-
ment acquired with Federal funds fo
provide services to non-Federal outside
organizetions for a fee that is less than
private companies charge for equiva-
lent services, unless speocifically hn~
thorized by FPederal statute, for as long
a8 the Federal Government ratams an
interest in the equipment.

() The recipient shall use the equip-
ment jn the project or program for
whioch it was acquired as long as need-
od, whether or not the project or pro-
gram continues to be supported.by Fed-
eral funds and shall not encumber the
equipment without approval of HUD,
When the sguipment is no longer neef-
ed for the original project or program,
the reoipient shall use the equipment
in connection with {ts other federally-
sponsored aotivities, m the following
orfler of prioxity:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activitises sponsored by other Fed-
eral awarding agencies.

(d) During the time that eauivment
is used on the projeot or program for
which it was aoquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally aocquired, First
preference for such other wse shall be
given to other projeocts or programs
gponsored by HUD thet financed the
squipment; second preferencs shall be
given o projects or programs spon-
sored by other Federal awarding sgen-
cies, If the eguipment is owned by the
Federal Government, use on other ao-
tivities not sponsorsd by the Federal
Government shall be permissible if au-
thorized by HUD, User charges shall be
treated a5 prograin income,

(e) When aoquiring replacement
eguipment, the recipient may uss the
aquipment to be replaced as trade-in oxr
sell the equipment and uge the pro-
oeeds to ofiset the oosts of the replace-
ment eguipment subject to the ap-
proval of HUD,
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§84.34

(f) The reviplent’s property manage-
ment standards for equipment aoqired
with Federal funds and federally-owned
sguipment shall inolude all of ths fol-
lowing.

(1) Byuipment records shall be main-
tained accurately and shall inolude the
following information.

(1) A desoription of the equipment.

(11) Manufeoturer's serial number,
model numbey, Federal stook number,
netional stock number, or other identi-
floation number, .

(111) Source of the equipment, inclnd-
ing the award number,

(iv) Whether title vests in the reoipi-
ont or the Federal Government.

(v) Acquisition date (or date re-
ooived, If the equipment was furnished

" by the Federal Government) and cost.

(vi) Information from which one oan
caloulate the percentage of Federal
participation in the cost of the eguip-
ment (not apploable to equipment fur-
nished by the Federal Government),

(vii) Location and condition of the
eguipment and the date the informa-
tion was reported.

(viil) Unit aoquisition cost,

(Ix) Ultimats disposition data, in-
oluding date of disposal and sales prics
or the method used to determine our-
ront fadr market value where s recipi-
ent compensates HUD fox 1ts share.

(2) Bguipment owned by the Federal
Government shall be identified to indi-
oate Federal ownership,

(3) A physical inventory of equipment
shall be taken and the results . .rec-
onoiled with the eguipment records ab
Jeast omoe every two years, Any aif-
ferences between quanbtities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
cauges of the difference. The recipient
shall, in oonnsotion with the inven-
tory, verify the existence, owrrent uti-
lization, and continued need for the
squipment,

(4) A control system shall be in effect
to insure adeguete safeguards to pre-
vent loss, damsage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

24 CFR Subtitle A (4-1-11 Edition)

(6) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition,

(6) Where the recipient ig authorized
oy required 1o sell the eguipment, prop-
er sales procedures shall be established
which provide for competition to the
oxtent practicable and result in the
highest possible return,

(¢) When the recipient no longer
neets the equipment, the eguipment
mey be uped for other aotivities in ac-
cordance with the following standards,
For equipment with & ourrent per unit
fair market value of $5000 or more, the
reoipient may retain the equipment for
other uses provided thet compensation
is made to HUD or its suocoessor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal partioipation in the cost of the
original projeot or program to the our-
rent feir market value of the equip-
ment, If the reciplent heg no need for
the equipment, the reoipient shall re-
guest digposibtion instruotions from
HUD. HUD shall datermine whether the
equipment oan be used to meet HUD's
requirements, If no reguirement sxigts
within HUD, the avallability. of the
equipment shall be reported to the
General BServices Administration by
HUD to determine whether & require-
ment for the eguipment exlets in other
Federal agenoies. HUD shall issue in-
gtructions .to the recipient no later
than 120 calendar days after the reocipi-
ent's request and the following proce-
dures shall govern.

(1) If so instrupted or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
quest, the recipient shall sell the
equipment and relmburse HUD an
amount computed by applying to the
sples prooeeds the peroentage of Fed-
aral participation in the cost of the
orlginal project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federsl share
$600 or ten percent of the prooseds,
whichever 18 less, for the reoipient's
selling and handling expenses,

(2) If the recipient is instruoted to
ship the eguipment elsewhere, the re-
oiplent shall be reimbursed by the Fed-
oral Government by an amount which
is computed by applying the percent-
age of the recipient’s partioipation in
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the cost of the original projeoct or pro-
gram to the ourrent fair market value
of the squipment, plus any reasonable
shipping or interim storage ocosts in-
ourrad,

(8) If the yrecipient is instruocted to
otherwise dispose of the equipment, the
raoipient shall be reimbursed hy HUD
:&)r such oosts incurred in its disposi-

on,

(4) HUD may veserve ths right to
transfer the title to the Pederal Gov-
ernment or to a .third party named by
the Feferal Government when such
third party is otherwise eligible under
oxisting statutes. Such transfer shall
be subject $o the following standards,

(i) The equipment shall be appro-
pristely identified in the award or oth-
erwise made known to the recipient in
writing, )

(if) BUD sgheall issue disposition in-
gtruotions within 120 oalendar days
after receipt of & final inventory, The
finel inventory shall list all equipment
acguired with grant funds and feder-
ally-owned eguipment, If HUD fajls to
issue disposition instruoctions within
the 120 oslendar day period, the reoipi-
ent shall apply the stanfards of this
section, a8 appropriate,

(1i1) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for fedemlly—
owned equipment

§84,85 Su phes and other expendnble
prope!

(a) Title to supplies and other ex-
pendable property shall vest in the re-
oipient upon scquisition. If there 15 a
residual inventory of mmuged supplies
exceeding $5000 in total agpregate
valus upon termination or completion
of the project o» program and the sup-
plies nre not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther opse, compensate the Federal Gov-
ernment for its share, The amount of
ocompensation shall be computed in the
spane manner as for equipment,

(b) The recipient shall not use sup-
plies aoguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-

§84,36

lent services, umless speoifically au-
thorized by Federal statute, as long as
the Federal Government retains an in-
torest in the supplies.

§84,86 Intangible property.

(a) The reciplent may oopyright any
work that is subjeot to ocopyright and
was developsd, or for which ownership
was purchaged, under an sward, HUD
reserves & royalty-free, monexclusive
and irrevooabls right to reproduce,
publish, or otherwise use the work for
Pederal purposes, and to authorize oth-
ors to do so,

(b) Reociplents are subjeot to applion-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of’ Commevoe st 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi~
ness Firms Under Government Grants,

Oontracts and OCooperative * Agree-
ments,” ) o
(¢) HUD has the right to;

(1) Obtalin, reproduce, publish or oth~
erwise nse the data flrst produced
under an award; and

(2) Authorize others to receive, repro-
duoe, publish, or otherwiss use such
date for HUD purposes,

(d)(1) In eddition, in response bHo &
Fresdom of Information Aot (FOIA) re-
qnest for research data relating to pub-
lished research findings produced under
an award thet were used by HUD in de-
veloping an agenoy action thet has the
foree and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a resgonable tiime, the research
finta 80 that they can he made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtains the repearch daba solely
in response to a FOIA request, HUD
may oharge the reguester s reasonabie
fee equaling the inll incremental cost
of obtaining the research data. This fes
shonld reflect costs inourred by HUD,
the recipient, and appliceble subrecipi-
ents, This fee is in addition to any fees
HUD may assess under the FOIA (b
U.8.0. 562(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (4

(1) Research daia i defined as the re-
oorded faotual material commonly ac-
oepted in the solentific community as
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§84.37

necessary to validate ressarch findings,
but not any of the following: prelimi-
nary analyses, dvafts of soiéntific pa-
pers, plans for future research, peey re-
views, or communications with col-
leagues, This ''‘recorded’” material ex-
cludes physioal objeots (e.g., labhoratory
samples), Research data also do not In- -
clude:

(A) Trade seorets, commeroial infor-
mation, materials neoeseary to be held
confidential by a researcher untll they
are published, or similay information
whioh is protected under law; and

(B) Personnel and medical informs-
tlon end similar information the dis-
olosure of whioh would constitute o
clearly unwarranted invasion of per~
sonal privacy, such as information that
could be used to identify a particular
person in o research study.

(1) Published is defined as elther
when!

(A) Repenrch findings are published
in & peer-reviewed solentifio or teoh»
nical journsl; or

(B) HUD publicly and offioially oltes
the research findings in support of an
agency aotion that has the foroe and
offect of law,

(i) Used by HUD in developing an
agency action that has the force and ef-
Jeet of law s defined as when HUD pub-
lioly and offioially oites the research
findings in support of an agenoy action
that has the foroe and effect of law.

(e) Title to intenglble property and
debt instruments acquired under an
award or subaward vests upon aocguisi-
tlon in the reoipient. Theé recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
oiplent shall not encumber the prop-
erty without approval of HUD, When no
longer nesded for the originally au-
thordzed purpose, disposition of the in-
tangible property shall coour in accord-
anoe with the provisions of §84.34(g).

{60 FR 47011, Bept. 13, 1004, as amended nt 66
FR 80408, May 11, 2000)

§84.87 Property trust relationship,
Real property, equipment, intangible
property and debt instraments that are
aonguired or improved with Mederal
funds shall be held in trust by the re-
oipient as trustee for the beneficlaries
of the projeot or program under which
the property was acguired or improved.

24 CER Sublille A (4-1~11 Edition)

HUD may require recipients to record
liens or other appropriate notlces of
record to indicats that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply to the
property.

PROOUREMEN’I‘ STANDARDS

1584.40d Purpose of procursment stand-
ar

Seotions 84.41 through 84.48 set forth '
standards for use by reoipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with PFederal funds,
These stendards are furnished to en-
sure that such materials and services
are obtalned in an effective manner
oend in compliance with the provisions
of applicable Federal statutes and ex-

- eoutive orders. No additionsl procure-

ment standards or reguirements shell
be imposed by HUD upon recipients,
unless gpeoifioally required by Federal
statute or exeontive order or approved
by OMB.

§84.41 Recipient responsibilitios.

The standards contained in this seo-
tion do not relieve the recipient of the
contraotual responsibilities arising
under its contraot(s). The rsoipient is
the responsible authority, without re-
oourse to HUD, regarding the settle-
ment and satisfaction of all econtrac-
tunl and administrative lssues arising
out of proourements entered into in
support of an award or other agree-
ment, This inoludes disputes, olaims,
protests of award, source evaluastion or
other matters of a contractual nature,
Matters conoerning violation of statute
are to be referred to such Federal,
Btate or local awthority as may have
proper jurisdiotion,

§8442 Codes of conduct,

The recipient shall maintain written
standards of oonduct governming the
performance of iis employees engaged
in the award and administration of
ocontraots, No employes, officer, or
agent shall participate in the selection,
saward, or administration of s contract
supported by Federal funds if a real or
apparent conflict of interest would be
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involyed, Buch e confliot would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has & finanoial or other interest
in the firm seleotied for an award, The
officers, employsss, and agents of the
reoipient shall nelither solicit nor ac-
cept gratuities, favors, or anything of
monetary velne from oconfracbors, or
parties to subagresments, However, re-
oipients may set standards for situa-
tions in whioh the financial interest is
not pubstantial or the gift is an nnso-
lelted item of nominal value, The

standards of conduct shall provide for.

disoiplinary actions to be applied for
violations of such standards by offi-
068, employees. or agents of the re-
clplent,

§84.48 Competlﬂon.

All proourement transsotions shall
be conducted in a manner to provids,
to the meximum extent practioal, open
and fres oompetition, The recipient
ghell be alert to organizational con-
fiiots of interest as well as nonoompeti-
tive practioes among contractors that
meay restriot or eliminate competition
or otherwise restrain trade, In order to
ensure objeotive contrastor perform-
anoe and sliminate unfair competitive
advantage, sontractors that develop or
dratt specifications, requirements,
statements of work, invitations for
bids and/or requésts for proposals shall
be exoluded from ocompebing for such

proourements, Awards shall be made to . !

" the bidder or offeror whose bid or offer
15 responsive to the solicltation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered, The other faotors shall include
the bidder's or offeror's compliance
with Seotion 8 of the Housing' and
Urban Development Act of 1068 (12
U.8.0. 1701n), hereaftiey referred to ag
“Seotion 3. Seotion 8 provides that, to
the greatest extent feasible, and con-
sistent with existing Federal, Btate,
and looal laws, and regulations, eoo-
nomic opportunities generatsd by ocer-
tain HUD finaneial assistanos shall be
directed to low- and very low-income
persons, Solicltations shall cleaxly set
forth all requirements that the bidder

. §84.44

or offeror shall fulfill in order for the
bid or offer to be svaluated by the re-
ciplent, Any and all bids or offers may
be vejected when it is in the recipient’s
interest to do so,

§84.44 Proourement procedures,

(a) All recipients shall establish writ-
ten proourement procedwres. Thesse
procedures shill provide for, at a min-
imum, that paragraphs (a)(1), (8)(2) and
{8)(8) of this section epply. -

(1) Reocipients e.void purghasing un-
necessary items,

(2) Where approprigte, an analysis is
made of lease and purchese alter-
natives to determine whioh would be
the most economical and practical pro-
ourement for the Federal Governiment.

(8) Solloitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate desoription
of the technionl requirements for the
meterial, product or service to be pro-
onred. In ocompetitive proocurements,
such a desoription shall not conbain
features which unduly resgtrict ocom-
potition,

(i1) Reguirements Wl‘doh the biddell
offeror must fulfill and all other fac-
tors t0 be used in evalusting bids or
proposals,

(1Y) A description, whenever prac-
tioabls, of technical reguirememts in
terms of functions to be performed or
performance required, including the
range of acceptable oharvacteristics or
minimum acoeptable standards.

(1v) The speocific features of '‘brand
neme or gqual’ descriptions that bid-
ters are regquired to meet when suoch
items avre included in the solioitation.

(v) The sacosptance, to the extent
practicable and sconomiocally feasible,
of products and pervices dimensioned in

" the metric system of measarement,

(vl) Preference, to the extent prac-
tioable and eoonomically fensible, for
products and pervices that conserve
natural resources and proteot the envi-
ronment and are ensygy effiolent,

(b) Positive effoxrts shall be 1made by
recipients to utilize small businesses,
minority-owned flrms, ahd women's
business enterprises, whenever pos-
sible, Recipients of Federal awards
shall talke all of the following steps to
further thiis goal,
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§84.45

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi~
ness enterprises are used to the fullest
extent praoticable,

(2) Make information on forthcoming
opportunities’ available and arrange
time frames for purchases and oon-
tracts to encourage and faollitate par-
tioipation by small businesses, minoy-
ity-owned firms, and women's business
enterprises,

(3) Congider in the contract prooess
whether fixms competing for larger
contraots intend to subcontraot with
smell  businesses, minority-owned
firms, and women's business enber-
prises, .

(4) Bnoourage ocontracting with ocon-
portlums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
nelly.

(6) Use the servioes and assistance, as
appropriste, of such organizatbions ag
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Developmeéent Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(c) 'The type of prosuring instruments
used (e.g, fixed prics oontracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the reocipient but shall
be appropriate for the partioular pro-
ourement and for promoting the best
interest of the.program ox project in.
volved, The ‘‘cost-plus-a-percentage-of-
oost” or ‘‘percentage of construotion
oost” methods of contracting shall not
be used, :

(d) Contraots shall be made only with
responsible ocontraotors WhO POBSEBss
the potentisl ability to perform suo-
oessfully under the terme and oondi-
tions of the proposed proourement.
Consideration shall be given to such
matters as contraotor integrity; com-
pliance with public polioy, including,
where applionble, Seotlon 8 of the
Housing and Urban Development Act of
1068 (12 U.B.0. 1701uw); record of past
performance; and financial and tech-
nionl resources or accessibility to other
neoessary resources. In oertain oir-

24 CFR Subtitle A (4-1-11 Edition)

tion of Hxeoutive Orders 12648 and
12689, “'Debarment and Suspension," at’
2 OFR part 2424,

(o) Reoiplents shall, on request, make
available for the Federal awarding
agency, pre-award review and prooure-
ment doouments, puch as requests for
proposals ox invitations for bids, inde-
pendent cost estimates, eto,, when any
of the following conditions apply,

(1) A racipient’s procurement proce-
duren or operation fails to comply with
the proourement standards in HUD's
implementation of Cirouler A-110,

(2) The procurement is expeoted to
exoeed 3100,000 or the small purchase
threshold fixed at 41 V.8.0. 408 (1),
whichever is grester, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The proocurement, which is ex-
pected to exceed the small purchase
threshold, speoifies a “‘brand name"
produot,

(4) The proposed award over the
smell purchase threshold is to be
aworded to other than the apparent
Jow bidder under a sesled bid prooure-
mehit,

(8) A proposed contract modifioation
changes the soope of a contract or in-
oreases the contract amount by more
than the amount of the small purchase
threshold.

[69 PR 47011, Sept. 18, 1884, a8 amended at 72
'R 78482, Deo. 27, 2007)

§84.46 Cost and price analysie,

Some form of cost or price analysils
shall be mede and dooumented in the
procurement files in conneotion with
every proourement action, Price anal-
ysis may be accomplished in various
ways, inoluding the oomparison of
price quotations submitted, markeb
prices and similar indioia, together
with discounts. Oost anslysis is the re-
view and evaluation of each element of
copt  to determine reasonableness,
allooability and allowability.

§84.46 Proocurement records,

Proourement records and files for
purchases in excess of the small pur-
chase threshold shaell include the fol-

oumstances, oontracts with ocertain lowing at s minimum:
parties are restrioted by implementa- (a) Basis for contractor selection;
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(b) Justification for lack of competi-
tion when competitive blds or offers
are not obtained; and

(o) Basis for award cost or price,

§84.47 Conirvact adminisiration,

A systiem for contract administration
shall be meaintained to ensure . con-
trastor conformance with the terms,
conditions and specifications of the
gontract and to ensure adequate and

timely follow wp of all purghases. Re~

cipients shall evaluatie contractor per-
formance and dooument, a8 appPro-
priate, whether contractors have met
the terns, conditions and speoiﬁoa.—
tions of the contract.

§84.48 Contract provisions.

The reoipient shall inolude, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
ocontracts,

(8) Contracts in exosss of the small
purchase threshold shall contaln con-
tractual provisions oy oonditions that
allow for administrative, contraotral,
or legal remedies in instances in which
e contraotor violates or breaches the
contyaot teyms, and provide for such
remedial aotions a§ may bde appro-
priate.

(h) AN contraots in excess-of the
smaell purchase threshold shell contain
suitable provisions for termination by
the recipient, including the maxmer by
which termination shell be effected
and the basis for settlement, In addi-
tion, such.contracts shall desoribe con-
ditions under which the contract. may
be terminated for default as well as

conditions where the oontract may be |

termingted becauss of circumstances
beyond the control of the contrastor,
(o) Bzeept as otherwise reguired by
statnte, an award that vequires the
oontragting (or subcontracting) for
construction or facility improvements
shall provide for the rsoipient to follow
its own requivements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or suboontract exoceeds
$100,000. For thope contracts oy sub-
contracts exceeding $100,000, HUD may
aooept the bonding policy and require-
mentis of the recipient, provided HUD

§84.48

has made a determination that the
Foderal Government's interest is ade-
quately protected, If such s determina~
tion hes not been made, the minimum
requirements shall be as follows:

(1) A bid guarantes from each bidder
equivalent to five percenmt of the bld
price. The "bid guarantee’ shall con-
sisb of & firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder sghall,
upon acceptance of his bid, execute
puoh contraotual doowments as may be
required within the time gpedified,

(2) A performancs bond on the part of
the contractor for 100 percent of the
contract price, A “performanoe hond’
18" one executed in gonnection with a

contraoct to securs fulfillment of all the,
oontractor's obliga:bions under such

oontraoct,

(8) A payment bond on the part of the
contractor for 100 percent of the con-
tract price, A “payment bond" is one
exeouted in connection with a contract
to agsure payment as required by stat-
nte of all persons supovlying labor and

material in the exeoution of the worl .

provided for in the contract.

(4) Where bonds are required in the
situntions deseribed herein, the bonds
shall be obtained from companies hold-
ing certificates of authoxity as accept-
able sureties pursuant to 81 OFR part
223, “Surety Companies Doing Business
with thée United States,” !

(d) All negotiated contracts (except
thoss for less then the small purchase
threshold) awarded by reoiplents shall
inolude & provision to the effect that
the reoipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have aocoess to any hooks, doou-
ments, papers and records of the oon-
tractor which are directly pertinent to
& specific program for the purpose of
making endits, examinations, excerpts
and transoriptions, .

(8) All ocontraots, including small

purchases, awarded by recipients and

their contraotors shall contain the pro-
ourement provisions of Appendix A to
this ruls, ap applioable.

473

ATTACHMENT v Do
OF o2 L. PAGES

PAGE .. 2]




§84.50
REFORTS AND RECORDS

§84.60 Purpose of xeports and records,

Sections 84,51 through 84.563 set forth
the prooedures for monitoring and re-
porting on the reocipient’s finanocial and
program performence and the nec-
espary stendard reporting forms, They
also set forth record retention require-
ments, .

§84,61 Monitoring and reporting pro-
gram perfoxmance, :

(a) Recipients are responsible for
managing and monitoring éach project,
program, subaward, function or aotiv-
ity supported by the award., Reoipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §84.26.

(b) BUD shall presoribe the frequency
with which the performeanoe reports
shall be pubmitted. Hxoept as provided
in §84.61(f), performence reports shall
not be required more freguently than
quarterly or less frequently than annu-
ally. Anmial reports shall be due 80 cal-
enday days after the grant year; quar-
terly or semi-annual reports shall be
due 80 days after the reporting period,
HUD mey require annuel reports befors
the anniversary dates of multiple year
awards in leu of thepe requirerments.
The final performanoce repoits are due
90 calendar deys after the sxpiration or
termination of the award, .

(c) If inappropriats, a final technioal
or performanoce report shall not be re-
guired after completion of the project.

(d) When requived, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:!

(1) A comparipon of actual acoom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects oan be readily
auentified, such guantitetive data
should be related to cost dats for com-

putation of unit costs.

" (3) Reasons why established goals
wers not met, if appropriate,

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of oost overruns or
high unit costs,

24 CFR Sublifle A (4-1-11 Edition)

(e) Recipients shall not be reguired to
submit mors then the original and two
gopies of performancs reports,

(f) Reolpients shall immediately no-
tify HUD of developments that have a
significant impaoct on the award-sup-
ported aobivities, Also, notifioation
shall be given in the oase of problems,
delays, or adverse ocomnditions which
materially impalr the ability to meet
the objectives of the award, This notifl-
cation shall inolude a statement of the
sotion taken or contemplated, and any
aissista.noa needed to resolve the situna-
tion, :

(g). HUD may make site visits, as
needed,

(h) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
reguesting performance dets from re-
oipients.

§84,52 Finanoial reporting,

(a) The Pederal finanoial report
(FFR), or such other form as may be
approved by OMB, is anthorized for ob-
taining finsnoial information from re-
oipients, The applicability of the FFR
form shall be determined by the gppro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
ooipt of the award, A HUD program
may, where appropriate, weive the use
of the FFR for its grantees and reguire
an alternative reporting system.

(b) HUD shall presoribe whether the
FFR shall be on a oash or acorual
basis, If HUD requires accrual informae-
tion and the recipient's acoounting
records are not normally kept on the
aocrual besis, the recipient shall not be
reguired to convert its acoounting sys-
tom, but shall develop such acorual in-
formstion through best estimates
basged on an apalysis of the dooumenta-
tion on hand, ‘

(c) HUD &hall determine the fre-
quenoy of the FFR for eaoh project or
program, considering the size and com-
plexity of the particular project or pro-
gram, However, the report shall not be
required more fregquently than quar-
terly or less freguently then annually.
The reporting period end dates shall be
Merch 81, June 80, September 80 or De-
oember 81, A final FFR shall he re-
quired at the completion of the award
agreement and shall use the end date of
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the droject or ramt period es the re-
‘porting end date,

(8) HUD reguires recipients to submit
thée FPR xio later than 80 days after the
end of each speoified reporting period
for guarterly and semi-annual reports,
and .90 celendar days for annuel re-
ports, Finel reports shall be submitted
no later than 90 deys after the projeot
or grant period end date. Extensions of
reporting due dates may be approved
by HUD wpon reguest of the recipient.

JHUD may require awerdees to submit

the FPFR electronically. Bleotronio sub-
mission may be walved for cause in ao-

oordance with HUD's waiver policy 1n
- §5 110 of-this title. - :

(e)(1) When funds are advanoced to re-
clpierits HUD shall use the FIFR 'to
monitor oash advanced tv recipients
and to obtain dishursement informa-
tion for sech agresment with the re-
oiplents, HUD may require foreoasts of
Federal cash requirements in the “Re-
raprks” section of the FFR and meay re-

- gquire recipients to report in the '‘Re-
mearks’ ssotion the amount of oash ad-

vances reseived and retained in exoess
of three days and any inferest earned
on such oash advenoces, Recipients shall

. provide short narrative explanetions of

actlons taken - to reduce early

- drawdowns and exosss balances.

(2) Reolplents shall be raguired to

submit not more than the original and
two copies of the FFR or submit the re-

yoit-¢lebtronically, HUD may require a
guerterly report -from recipients ra-

oelving advances totaling $1 million or-

more per yeaxr,
(f) When HUD nesds additional infor-
mation or more frequent reports, the
following shall e observed.
(1) When additionsl information is
nesdsed to comply with legislative re-
guirements or goverimentwide re-
quirements, HUD shall issue instruo-
tione to vequire redipients to submit
such information under the ‘‘Remarks”
secbion of the reports or other mesns.
(2) When HUD determines that a re-
olplent's accounting system does not
mest the standards in §84.21, additional
pertinent information to i‘mbher mon-
{tor awards may be obtained by written

-notice to the recipient until such time
‘a8 the system is brought up to stand-,
- atd, HUD, in obtaining this informea-

§84.653

tion, shell comply with report clear-
ance yequirements of b OFR part 1320,

(8) HUD may eleot to accept the iden- .

tioal information- from the reoipients
through a system to system date inter-
face as determined by HUD, *°

{76 TR 41080, July 18, 2010)

$84.568 Retention and access’ require-

) ments for recor

(a) This section sets forth require-
ments for record retention and acoess
to records for awards to reoipients,
HUD ghall not impose any other resord
votention or mocess requirements npon
reoipients,

(b) Financial records, supporting doa-
uments, stabistionl records, and 'all
other records ‘pertinent to an award
shall be retained for a period of thres
vears from the date of submission of
the final expenditure report ox, for
awards that are remewed quarterly or
annuelly, from the date of the submis-
sion of the quarterly or annusl finan-
oial report, s authorized by HUD, The
only exoeptions are the following.

(1) If any litigation, olaim, or audit is
sbarted before the expiration of the 8-
yeaxy period, the records shall be re-
tained. until all tigation, claims or
audit findings involving the records
have been resolved and final a,otion
taken,

(2) Recoxds for yeal property and
squipment acquired with Federal funds
shall bé retained for 8 years after ﬁna.l
disposition.

(8) When reoords are tra.nsierred to or
meaintained by HUD, the 8-yehr- roten-
tlon reguirernent is not applicabls to
the recipient.

(4) Indirect cost rate moposa,ls. oost

allooation plans, etc, as speoified in )

§84.68(g).
(o) Coples of original records may be

'substituted for the original records 1

anthorized by HUD,

(d) HUD shall request transfer of oer-
tain reoords to its custody from recipi-
ents when it determines that the
racords . possess long term rebention
value, However, in order to avold dupli-
oate yecorfkeeping, HUD may make ar-

“rangements for reciplents to retain any

rooords’ that ave conbtinunously needed
for joint use,

() HUD; the Inspector Gensral,
Oompmoller Geneml oI the United
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States, or any of thelr duly authorized
representetives, have the rlg‘hb of time-
ly and unrestrioted access to any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to malke audits,
examinations, excerpts, transcripts and
ocoples of snch documents. This right
also inoludes timely and reasonable ao-
cess t0 @& reoipient's personuel for the
purpose of interview and discussion re-
lated to-such documents, The rights of
acocess in this paragraph (e) are not
Umited to the required retention pe-
riod, but shall laat as long as reoords
arg retained,

(f) -Unless requived by statute, HUD
shall not plaoe restrictions on recipi-
ents that limit public aocess to the
reoords of reoipients that are pertinent
to an awerd, except when HUD ocan
demonstrate that such records shall be
kepb confidential and would bave been

- exempted from disoclosure pursusnt to
the Presdom "of Information Aot (b
U.8.0. 562) if the records had belonged
to HUD,

(8) Indirect cost rate proposals, cost al-
location plans, ete. Paragraphs (g)(1) and
(g)(2) of this ssotion apply to the fol-
lowing types of doouments, and thelr
supporting records—indireot cost rate
computations or proposals, cost alloos-
tion plang, and any similar accounting
ocomputations of the rate at which a
paitioular group of costs is chargeable
(such as oomputer usage ohargebaok

-rates or ‘oomposite fringe benefit
rates).

(1) If submitted for negolintion. If the
reciplent submits to HUD or the sub-

. reoipient submits to the reciplent the
proposed, plan, or other computation to
form the basis for negotiation of the
rate, then the 8-year retention period
for i1ts supporting records starts on the
date of such submissgion,

- (2) If not submitted for negotiation, If

the recipient is not required to submit

to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other acoounting period)
covered by the propusal. p]an, or other
computation.

24 CFR Sublitle A (4=1-11 Edition) -

TORMINATION AND ENFOROCDMENT

#8480 Purpose of termination and en-
forcement,
Beotions 84.61 and 84.62 set forth uni-
form suspension, termination and en-
forcement prooedures,

§84,61 Termination,

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)1), (a)2) or (a)3) of this section
apply.

(1) By HUD, 1f g recipient materially
fails t0 comply with the terms and con-
ditions of an award,

(2) By HUD with the consent of the
reoiplent, in which oase the two parties
shall agree upon the termination ocon-
ditions, including the effootive date
and, in the oase of partial texmination,
the portion to be terminated.

(8) By the rscipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
offeotive ‘date, and, in the cass of par-
tial termination, the portion to be ter-
minsted. However, if HUD determines
in the oase of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for whioh the grant was made, 1t may
terminate the grant in its entirety
under either paragraphs (a)(1) or (a)2)
of this geotion.

(b) If costs are allowed under an
award, the responsibilities of the re-
oipient referred to in §84.71(a), includ-
ing those for property mansgement as
applioable, shall be considered in the
términation of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mitation, as appropriate, )

§84.62 Enforoement,

(a) Remedies for noncompliance, If o re-
oiplent materially fails to comply with
the torms and conditions of an award,
whether stated in a Federal statute,
regulation, assurancs, applloation, or
notice of award, HUD may, in addition
to imposing any of the spscial condi-
tions outlined in §04.14, take one or
more of the following aotions, as appro-
priate in the ciroumstances. :
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(1) Temporarily withhold oash pay-
ments pending oorrveotion of the defl-
oiency by the reoipient or move ssvere
enforosment action by HUD,

(2) Disallow (that is, deny both nss-of
funds and any applicabls matching
oredit for) a}l or part of the cost of the
activity or action not i1 compliance,

{8) Wholly or partly suspend or ter-’

minate the current awerd,

(4) Withhold further awerds for the

project or program.

(56) Tale othey remedies thet may be
legally avallable,

(b) Hearings and appedls. In talking an
snforoement action, HUD shall provide
the recipient an opporbunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicabls to the aotion involved.

(o) Effects of suspension and termi-
nation, Costs of a reoipient resulting
from obligations inowrred by the re-
oipient during & suspension or after
termination of an awaxrd are not allow-
sble unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subgequently. Other reoipi-
ent ocosts during suspension or after
terminetion which are necessary and
not reasonably avoidable are allowable
if paragraphs (o)1) and (o)(2) of this
section apply.

-(1) The costs result from obligations

- whioh were properly incurred by the re-
oipient before the effeotive date of pus-

pensgion or terminetion, ave not in an-
tioipation of it, and in the oase of a ter-
mination, are noncanocellable,

(%) The ocosts would be allowable if

- the award were not suspended or ex-

pired norimally at the end of the fund-
ing period in which the termination
talces effeot.

(4) Relationship to debcu ment and sus-
pension. The enforcement remedies
identified in this section, inoluding
suspension and termination, do nob
precluds s reoiplent from being subject
to debarment and suspension ,under
HUD’s regulations at 2 COFR pa.rt 2424
(see §84,13),

{60 FR 47011, Sept, 13, 1094, as amended at 72
TR 73482, Dao. 27, 2007) '

. §84.72

5ubpurt D—Atier-the-Award
"Requirements

§84.70 Purposs,

Seotions 84,71 through 84 73 contain
clossout procedures and other prooe-
dures for subsequent d:sallowzmoes and
adijustments, .

§84.71 Oloseout proaedures,

() Reolpients shall gubmit, within 80
oalendar days after the date of comple-

tion of .the award, all financial, per-.

formance, and other reports as required
by the terms gnd opnditions of the
awexd. HUD may approve extensions
when requested by the racipient,

(b) Unless HUD authorizes an exten-
sion, & recipient shall Hquidate all ob-
ligations inourred under the award not
later than 80 calendar days after the
funding period ox the date of oomple-
tion as speoified in the terms and oon-
giitions of the award or in HUD instruc-

ons,

(¢) HUD shall make prompt payments

to a reciplent for allowable reimburs-
able costs wzder the award ba:lng; olosed
out.

(d) The reoipient shall promptly ro-

fund any balances of unobligated cash -

that HUD has advanced ox pald and
that 16 not authorizged to be retained by
the reciplent for use in other projects.
OMB Ciroular A-129 governs unreturned
amounts that become delingnent debts,

(8) When authorized by the terms and
conditions of the awdrd, HUD shall
malke & settloment for any upward or
downward adjustments to-the Federal
share of costs after oloseout reports are
reoeived,

() The reoipient shall socoount for

any real and personml property ac-
quired with Federal funds or receivell
from the Federal Government in ac-
cordance with §§84.81 thrrough 84,97,

(g) In the event a final audit'has not -

been performed prior to the closeout of

an award, HUD shall yetain the right to-
-racover an appropriate amouni after

fully considering the recommendations
on disallowsd costs resulting ﬁ'om the
final audit

§84.72 Su'bsequent adjustzments and
continuing responsibilities,

(a) The oloseout of an award does not
affeot any of the following,

an
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§84.73

(1) The right of HUD to disallow costs

and recover.funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, correotions, or otheor
transactions,

(3) Audit requirements in §84.26,

(4) Property menagement require-
ments in §§84.31 through 84,37,

(5 Records retention as required in
§84,53,

(b). After closeout of an award, a rela-
tionship oreated uunder an award may
be modified or ended in whole or in
. part with the coxisent of HUD and the
recipient, provided the responsibilities
of the reciplent referred to in §84.78(a),
including thoss for property manage-
ment as gpplicable, are considered and
‘provisions made for continuing respon-
sibilities of the reoipient a8 appro-
priate,

$84.78 Collection of amounts due,

(a) Any funds paid to a reoipient in
oxcess of the amount to which the re-
oipient is finally determined to be enti-
tled under the terms and conditions of
the award oconstitute & debt to the Fed-
eral Government. If not paid within a

. réasonable period after the demand for

payment, HUD may reduce the debi by
paragraphs (a)(1), (a)(2) or (a)3) of this
seobion,

(1) Making an afministrative offset
against other requests for reimburse-
.ments,

(2) Withholding advance paymenbs
otherwise due 10 the recipient,

(3) Taking other uoti.on permitted by
statute,

(b) Except as otherwise provided by
law, HUD shall charge interest on an
overdue debt in acoordance with 4 OFR
Chapter II, “Federal Olaims Collection
Smnda,rds ”

Subpurt E—Use of Lump sum
Granis

§84,80 Conditions for wuse of Lum
Bum (fixed price or fixed amouw
grants.

(a) Hends of awarding aotivities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grems ha,vlng a publishef program reg-
dlatlon or Notice of Funding Avail-

s

_peling umit),
- prioes, agreed to in advance of perform-

24 CFR Subtille A (4-1-11 Edition)

abllity, For other awards, discrebtion
may be provided. to Grant Officers to
detormine the funding arrangement on
a transaction basle, In suoh oases,
Grant Offioers shall dooument the basis
for selection of thé funding arrange-

" ment in the negotiation record, Appro-

priate consideration to fixed amount
(lump sum) awards shall be made if one
or more of the fo]lowing oconditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total aotual cost of
the project.

(2) The HUD funding amount does not

_exoeed $100,000 or the small purchass

threshold fixed at 41 U.8,C. 403 (11),
whichever is greater,

(3) The projeoct soope is very spscific
and adegquate cost, historical, or unit
pricing dete is avallable to establish a
fixed amount award with assuranoe
that the recipient will realize no inore-
ment above actial costb,

(b) [Reserved]

£84,81 Definition,

(a) A Jump sum award is an award for
8 predetermined amount, as set forth
in'the grant agreement, whioh amount
does not vary with the amount of the
recipient's actual inourred costs, Under
this type of awerd, HUD -does not pay
the recipient for its inourred costs bub
rather for completing oertain defined
events in the work or achievement of
some other well-defined milestone,
Some of the ways in which the grant
amount may be paid ‘are, but are not
Hmited to:

(1) In several partial payments, the
emount of eamch agreed upon in ad-

"vance, and the “milestone’ or event

triggering the payment also agreed
upon in advance, and set forth in the
grant; .

(2) On & unit price basis, for a deﬁned
unit or units (such as a housing coun-
abt & defined price or

ance of the grant and set forth in the
grant; or,

(8) In one pe.yment at grant comple-
tion,

(b) The key distinction between a
lump swn end & ocost reimbursement
grant is the lack of g direot relation-
ship between the costs inourred by the
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reoipient and the amount peid by HUD
in the Ju.mp sum arrangement,

§84.82 Provisions applicable only 1o
lump sum grants,

* In addition to the provisions of this

pubpart B, pubparts A and B of this

part apply to lump sum grants,

(a) Financlal and program- manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standerds for finan-
oial menagement systems, methods for
-meXing payments, budget vevision ap-
provals, and making andits,

(b) Standards for finanoial monagement
systems, (1) Réoords thet identify ade-~
quately the source and application of
funds for federally-sponsored activities
ave required, These records shall con-
tain information partaining to Federal
awards, authorizations, obligations,
wnobligated belances, ngsets, outlays,
income and interest. ,

(%) Bfiective control over and ac-
countability for all funds, property and
other assets dre regquired. Reoipients
shall adeguately safeguard all such ag-
sets and assure they are used solely for
aubthorized purpogses,

(8) Comparison of outleys with budg-
ot amounts for each award is required,
Whenever appropriate, financisl infor-
mation showld be related to psrform-
ence and unit cost data,

(4) Where HUD guarantees or insurss
the repayment of monsy borrowed by
the reoiplent, HUD, at its disoretion,
may require sdsquate honding and in-
surance i the bonding and insuranoce
requivements of the reoiplent are not
deemed adeguate to protect the inter-
est of the Federal Govermnent,

«(6) HUD may require adequa.te fidel-
ity bond coverage where the recipient
. lacks puffivient coverage to proteot the
PFederal Government's interest.

(6) Where honds ave required in the
situations desoribed above, the bonds
shall be obtained from companies hold-
ing certifiogtes of authority as acoept-
able surabies, as prescribed in 81 OFR
part 228, “Suvety Oompanies Doing
Business with the Unjted States.”

(¢) Payment. (1) The standard gov-

erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards ig, HUD shall not
require separate depository’ accounts
for funds provided 1o a reoipient or es-

584.62

tablish any eligibility reguirements for
depositories for funds provided to a re-
cipient, However, reoipients nust be
able to nocount for the receipt, obliga-
tion and expenditure of funds.

-(2) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owmed
business enterprises, recipients shall be
encouraged to use women-owhed and
minority-owned banks (& bank which is
owned at least 50 percent by women or
minority group members),

(&) Revision of budget and program
plans. (1) The budget plan is the finan-
cial expression of the projest or pro-
gram as approved during the award
prooess, It may inolude either the Ped-

- eral and non-Federal share, or only the

Federal share, depending upon HUD re-
quiremsnts. It shall he related to per-
formance for program evaluation pur-

" poses whenever appropriate,

(2) Reclpients are required to reporb
deviations from program plans, and re~

quest prior approvals for budget and

program pian revisions, in accordance
with this seotion,,

-+ (8) For nonoonabruotion awards, re-
cipients shall request prior approvals
from HUD for ome or more of the fol-

“lowing program or budget related rea-
- sons,

(i) Change in the soopse or the, ob;]eo-
tive of the project or program (even if-
there is no assooiated budget revision

‘requiring prior written approval).

(i1) The need for additionsl Federal
funding, -

(i) Unless desoribed in the applica-
tion and funded in the approved
swards, the subawerd, transfer or con~
traoting out of any work under an
award, This provision does not apply to
the purchage of supplies, material,
equipment or general support services.

(4) No other prior approval require-
ments for spscific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(56) Bxcept for requivements listed in
paragraphs (d)(8)(1) and (A)(8)(11) of this
section, HUD {8 authorized, at its op-
tion, to waive ocost-related and admin-
istrative prior written a.pprova,ls re-
quired by Cirecular A-110 and OMB Oir-
onlars A~21 and A-122. Such walvers
may include authorizing recipients to
do any one or more of the following,

4’79
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d) Initlate 8 one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the reoipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days befors the expira-
tion date speoified in the awsard., This
action may he talten unless:

(A) The terms and oonditions of
award prohibit the extension,

(B) The extension requires-additional
Pederal funds. ‘

(0) 'The extension involves any
change in the approved objectives or
goope of the project.

(6) For construction awards, recipi~
ents shell request prior written ap-
proyal promptly from HUD for budget
rovipions whenever paragraphs (4)(6)(1)
or (d)(6)(i1) of this section apply.

(1) The revision results from changes

.in the soope or the objective of the
project or program.
(i1) The need arises -for additional
Federal funds to completé the projeot,
(7 No other prior approval requirs-
- ments for specific items may be im-
posed unless a deviation hes been ap-
proved by OMB.. :

(8)-When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD meay

require the reciplent to request prior

approval from HUD before making any
fund or budget transfors between the
two types of work sapported,

(8) Non-Federal audits, (1) Reocipients
and subreocipients that are institutions
of higher eduoation or other non-profit
organizations (including hospitals)
shall be subject to the audit require-
ments contained in the Bingle Audit
Aot Amendments of 1986 (31 U.8.C, 7601-
7507) and revised OMB Ciroular A~188,
vAundits of States, Loonl Governments,
and Non-Profit Organizations,” . -

@) Non-proflt organizations subject
to regulations in the part 200 and part
800 mories of this title whioh reosive

awards subjest to part 84 shall comply

with the audit requirements of revised
OMB Oirowler A-133, “Audits of States,
Liocal Governrnents, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organizetion is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200

24 CER Sublfitie A ~1-11 Edition)

and part 800 series) and not & related or
affilinted organization or entity,

(11) [Reserved)

(2) State and loca] governments shall

be subject to the andlt requirements
contained in the Bingle Audit Aot
Amendments of 1898 (81 U.B.C, 7601-
7507) end revised OMB Ciroular A-188,
sAndite of States, Local Governments,
and Non-Profit Organizations,"
. (8) Por-profit hospitals not covered
by the audit provisions of revised OMB
Olroular A~183 shall be subject to the
andlt requirements of the Federal
awarding agencies. '

(4) Jommeroial organizations shall be
subject to the audlt requirements of
HUD or the prime veoiplent as incor-
porated into the award document,

[50 TR 47011, Sept. 13, 1954, ns amended at 63
g'oflcoiamrl. Nov. 18, 1007; 76 FR 41000, July 16,

§8488 Property standards,

(a) Purpose of property standards.
Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to 8
project supported by a Federal award.
HUD shall require recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifionlly required by Federal
statute. The reolpient may use its own
property menagement stendards and
progedures provided it observes the

" provisions of paragraphs (b) through (g)

of this Bection, . ) .

(b) Insurance coverage., Reoipients
shall, at a minimum, provide the eguiv-
alent insuramoce coverage for real prop-
erty and equipment acquired with Fed-
ers]l funds as provided to property

“owned by the recipient, Federally-

owned property need not be insured un-
less required by the terms and condi-

-tions of the.award,

(c) Real property. HUD prescribes the
following regquirements for recipients
conocerning the use and disposition of

resl property aoquired in whole or in -

part under awards;
(1) Title to real property shall vest in

. the recipient subject to the condition

that the.recipient shall use the real
property for the authorized purpose of
the projeot as ]ong o8 it ie neerded and
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ghall not emcuniber the property with-

" out dpproval of HUD,

(2) The racipient shaell obtain wutten
approval by HUD for the use &f real
property in other federally-sponsored
projects when the reoipient determines
that the property is no longer needed
for the purpose of the original project.
Uss in other projects shall be limited
to those under federally-sponsored
projects (1.e., awards) or programs that
have purposes oconsistent with those
suthorized for support by HUD,

(d) Federally-owned and exempt prop-
erty—(1) " Federally-owned property——i)

Title to- federally-owned properiy remains

vested in the Federal Government. Reoipi-
ents shall subinit annnelly sn inven-
tory -listing of federally-owned prop-
erty in their oustody -to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
ciplent shall report thé property to
HUD for further HUD utilization,

(i) I¥f HUD has no further need for
the properby, it shall be declared sxcess
ahd reported to the General Services
Adminigtration, unless HUD has statun-
tory anthority to dispose of the prop-
erty by alternative mebthods (s.g., the
authority provided by the Federal
Teohnology Transfer Act (16 U,8,C, 8710
(I to donate research eguipraent to
educational and mnon-profit organiza-
tions in acoordance with H.0., 12821,
“Improving Mathematios and Science
Bduocation in Bupport of the National
Bducation Goals.’) Appropriate .in-
struotions shall be jssued to the reoipi-
ent by HUD, ‘

(2) Exempl property. When statutory
authority exists, HUD lhas the opbion
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Goy-
ernment and under oconditions HUD

.considers appropriate, Such propérty is

Hexempt property.'' SBhould HUD not
establish oconditions, title to exempt
property upon acquisition shall vest in
the recipient without farther obliga-
tion to the Federal Government, :

(o) Eguipment. (1) Title to eguwipment
aoquived by a reoipient with Federal
funds shall vest in the recipient, sub-
jeot to conditions of this seotion.

(2) The reoipient shall use the equip-

" ment in the  project or progrem for

‘which 1t was acquired as long as nesd-

§84.83

ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not enoumber the
sguipment without approvel of HUD, ,
When the equipment is no longer need-
ed for the original project or program,
the reciplent shall' use the eguipment

- in connection with its other federally-
sponsored aotivities, in the following
order of priority:

(1) Activities sponsored by HUD

_which funded the original project; then

(il) Aotivities sponsored by obther
Federal awarding agenoles.

(8) During the time that eguipment is
used on ths vrojeét or program for
~which it was acguired, the reoipient
phall make it available for ugse on other
projects or programs if suoh other use
will not interfere with the work on the
project or program for which the equip-
ment weas, originally aoquired, Fivst
preference for such other use shall be
given to other projects or programs
sponsored by HUD that finanoed the
equipment; second preference shall be -
given to projects or programs spon-
sored by other Federal awarding agen--
oles, I the squipment is owned by the
Pederal Government, vse on other ac-
tivities mot sponsored by the Federal '
Government shall be permissible if au-
thoriged by HUD,

(4) The recipient's property manage-
ment standards for eguipment acguired
with Federal funds and federslly-owned
equipmeént shall ;lnolude all of the fol-
lowing

) Equipment reo(uds she,ll be main-
tained acourately and shall include the
following information,

(A) A desoription of the equipment.

(B) Manufagturer's serial number,
mofel number, Federal stock number,

national stoolk number, or other identi-
fication number,

(0) Bouras of the eqmpment includ-
ing the awaxrd number. '

(D) Whether title vests in thé recipi-
ent or the Federal Government,

(B) Aoquisition date (or dabe re-
celved, if the equipment was frnished
by the Federal Government) and cost.

(F) Locoption and condition of the
equipment end the date the informa-
tion was reported.

(i) Bouipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership
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(iii) A physionl Inventory of equip-
ment: shall be taken and the results
reconciled with the squipment records
ab lenst onoe every two years, Any dif-
ferences between duantities deter-
mined by the physical inspection and
those shown in the acoounting records
shall be investigated o determine the
canses of the difference, The reoipient
shall, in oonneotion with the inven-
tory, verify the existence, current ubi-
Hzation, and oonbinued need for the
squipment,

(v) A control system- shall be in ef-
feot to insure adedquate safeguerds to
provent; loss, damage, or theft of .the
squipment. Any loss, damage, or theft
of equipment shall be investigatéd and
fully doocumented; if the equipment was
ownedl by the ederal Government, the
recipient shall promptly notify HUD.

(v) Adequatie maintenanoe prooedures
shall be implemented to keep the
squipmerit in good oondition.

(5) BUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party nemed by
the Federal Government when such
third party is otherwise eligible under
oxisting statutes. Such transfor shall

“be subject to the following standards,
() The eguipment shall be appro-
priately identified in the award or oth-
srwise made known to the reciplent in
writing.
(i) HUD shall issue disposition in-
struotions within 120 calendar days
after recelpt of a final inventory, The
final inventory shall list all equipment
aoquired with grant funds and feder-
ally-owned equipment, If HUD fajls to
issue disposition instruoctions within
the 120 calendar day périod, the recipi-
ent shall spply the standards of this
seotion, as appropriate,
(111) When HUD exerolses its right to
take title, the equipment shall be sub-
jsot to the provisions for federally-
owned equipment, -
{f) Intangible property. (1) The recipi-
© enb may oopyright any work that is

- subjeot to ocopyright and was devel-
oped, or for which ownerghip was pur-
chased, under an award, HUD reserves
a royalty-free, nonexoclusive and irrev-
oocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

24 CFR Sublllle A (4-1-11 Edltion)

(2) Recipients are subject to applica-
ble regulations’ governing patents and
inventions, including government-wide
regulations issued by the Department
of Uommerce at 87 OFR part 401,
YRights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments,"’

(8) Unless walved by HUD, the Fed-
eral Government has the right to para-
graphs (f)(3)(1) and (£)(3)(11) of this sec-
tion,

" (1) Obtain, reproduce, publish or obth-
erwise unse the date first produced
under an award, .

-(11) Authorize others to receive, re-
produoe, publish, or otherwise use such
data for Pederal purposes,

(4) Title to intanglble property and
debt instruments aoguired under an
award or subaward vests upon aoguisi-
tion in the recipient, The recipient
shall uss that property for the origi-
nally-authorized purpose,

(g) Praperty trust relationship, Real
property, eguipment, intengible prop-
orty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the reoivient

"as trustee for the benefiolaries of the

project or program under which the
property was aoguired or Improved,
HUD may require recipients to record
Hens or other appropriate notices of
record to indicate that personal or real
property has been ascquired or improved
with Federal funds and that use and
disposition oconditions apply to .the
property,

§84,84 Procurement standards,

(a) Purpose of procurement standards,
Paragraphs. (b) through (i) of this sec-
tion set forth gtandards for use by re-
cipients in egtablishing proocedures for
the proourement of supplies and other
expendable property, equipment, real
property and other pervices with Fed-
eral. funds. These standards are fur-
nished to ensure tha,t. such meterials
and services ard obtained in an effec-
tive manner and in complianve with
the provisions of applicable Federal
statutes and exeoutive orders, No addi-
tional prooursment steandards or -re-
quirements shell be imposed by HUD
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wpon, recipients, wiless specifioally re-
guired by Federal statute or exeontive
order or approved by OMB,

(b) Recipient responsibilities, The
sbanderds contained in this section do
not, relieve the reocipient of the oon-
tractual responsibilities arising under
its contraoct(s). The reoipient is the re-
sponsible authority, without rscourse
to HUD, regarding the settlement and
satisfaction of all contraotual and ad-
ministrative issues arising out of pro-
ourements entered into in support of
an award or other agreement, This in-
oludes disputes, olalms, protests of
award, sonros evaluabion or other mat-
ters of a contractual nature, Matters
concerning violation of statube ars o
be referred to suoh Federal, State or
looal suthority as may have proper ju-
risdiction,

(o) Codes of conduct, The reolpient
ghall msintain written stendards of
conduot governing the performance of
its employees engaged in the award and
atministration of ocontracts, No em-
ployes, offioer, or agent shall partici-
pete in the selection, awerd, or admin-
istration of a contract supported by
Federal funds if a real or apparent con-
fliet of interest wouwld be involved.
Buoh & conflict would arise when the
employes, officer, or agent, any mem-
her of his or her immediate family, his
or ‘her partner, or an orgehizmebtion
which employs or.is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award, The officers, em-
ployees, and agents of the reoipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monstary
value from ocontractors, or parties to
subagreements, However, réoipients
may set standards for situebtions in
wihich the financial inerest is not sub-
ptantial or the gift is an unsolioited
item of nominal value, The standayds
of conduct shall provide for discipli-
nary acbions to be applled for viole-
tlons of such standards by officers, em-
ployees, or agents of the recipient,

(@) Competition, All proourement
transactions ‘'shall be conduoted in a
maxner to provide, to the meximum
extent practioal, open and free com-
_petition, The reolpient shall hs alert to
organizationsl confliots of interest as
well a8 nopcompebitive praotices

§84.84

among . ocontractors that maey restriot
or eliminate competition or otherwise
restrain trade. In order to ensure objeo-
tive contractor performance and elimi-
nate wunfalr competitive advantage,
contractors that develop or draft speoi-
fications, requirements, statements of
work, invitations for bids and/or re-
quests for proposals shall be excluded
from competing for such proourements.
‘Awards shall be made t0 the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tagsous to the recipient, price, guality
and other factors considered, The othey
faotors shall include the bidder's or
offeror's ocompliance with Section 8 of
the Housing and Urban Development
Act of 1988 (12 U.8.C, 1701u), hersafter
reforved. to as ‘‘Section 3." Secotion 8
provides that, to the greetest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
wletions, economic opportunities gen-
erated by certain HUD financial assist-
ance gshall be directed to low- and very
low-income, persons, Solicitations shall
clearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu-

‘ated by the reoipient. Any and all bids
.or offers may be rejected when it is in

the reoipient's interest to do so,

(e) Procurement prooedures. (1) All re-
oipients phall establish written- pro-
curement prooedures, These procedurss
shall provide for, at a minimum, that
paragraphs (e)(1)(1), (ed(1)(1) and
(e)(1)(1ii) of this section apply.

(1) Reoiplents avold purchasing un-
neocessary ltems,

(1i) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economioal and practical pro-
curement, for the recipient.

(411) Solloitations for goods and serv-
ices provide for all of the following.,

(A)-A oclear and ecourate description

of the technical requirements for the
meaterial, product oy service to bs pro-
cured, In ocompetitive proourements,
such a desoription shall not oontain
fentures which unduly restriot ocom-
petition.. ‘ .
v (B) Requirements which the bidder/
offeror must fulfill and all other fac-
tors 0 be used in eveluating bids or
‘proyosals. ‘
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(0) A desoription, whenever prac-
tioable, of technical requirements in
terms of funotions to be performed ox
performence required, including the
range of atoeptable charsoteristios or
minimum aococeptable standards,

(D) The specific fentures of ‘‘brand
name or equal’ desoriptions that bid-
ders are reguired to meet’ when such
1tems are inoluded in the solloitation,
~ (B) The acosptance, to the extent
practicable and economically feasible,
of produots and servioss dimensioned in
the metric gystem of measurement,

(F) Preference, to the extent prao-
tioable and economicelly feasible, for
products and services that oonserve
natural repources and proteot the envi-
ronment and sre energy efficient,

(2) Positive efforts shall be made by
reoipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible,
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-

nority-owned firms, and women'’s busi-

ness enterprises are used to the fullest
extent practicable,

(i) Mealke information on forth-
ocoming opportunities avallable and ar-
range time frames for purchases and
contracts to enoourage and faoilitate
participation by small businessss, mi-
nority-owned firms, and women's busi-
nest enterprises,

(ii1) Oonsider in the contract process
whether firms competing for larger
contracts intend to subconbract with

small  businesses, minority-owned
firms, and women’s business enter-
prises,

(iv) Bncourage contraoting with con-
sortiums of small bueinesses. minority~
owned fixms and women's business en-
terprises when a ocontract is too largs
for one of these firms to handle individ-
ually.

{v) Use the services and assisbanoe. ag
appropriate, of such organizations as
the Small Business Adminigtration and
the Department of Commeroe's Minor-
ity Busineps Development Agenoy in
the solloitation and "utilization of
small businesses, minority-owned firms

_and women's buainess enterprises, .
. {8) The type of proouring instruments
ueed (8.8, fixed price contracts, cost

Recipients of J'ederal awards
oumstanoss,

24 CFR Sublfitle A (4-1-11 Edition)

reimbuxsable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shell
be appropriate for the partioular pro-
ourement and for promoting the best
Interest of the program or project in-
volved. The “cost~plus-a-peroentage-oi-
cost" or “perocentage of construction
cost’ methods of contracting shau not
be used,

(4) Contraots shall be made only with
responsible oontractors who .possess

the potential ability to perform suc-

cessfully under the terms and condi-
tione of the proposed proourement.
Consideration shall be given to such
matters as contractor integrity; ocom-
piiance with public policy, including,
where applioable, Seotion 3 of the
Housing and Urban Development Aot of
1968 (12 U.8.C, 1701n); record of past
performence; end finanojal and tech-
nical resources or acoessibility to other
nepessary resources. In ocertaln oir-
contracts with oeriain
parties are restricted, as set forth at 2
OFR part 2424,

(6) Reocipients shall, on request, ma.ke
available for the Federal awarding
agency, pre-award review and proours-
ment doouments, soh ag reguests for

" proposals or invitations for bids, inde-

pondent oost estimaten, ete., when any
of the following oonditions apply.

(1) A reoiplent's procurement proce-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Ulroular A-110,

(1) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed st 41 U.8.0. 408 (11),
whichever ig greater, and is to be
awarded without competition or only
one bid or offer is received in response
$0 a solicitation,

(111) The proourement, which is ex-
peoted to exosed the small purghase
threshold, speoifies a "bra.nd name’
produnot, -

(iv) The proposed award over the
small purchess threshold is to be
awarded to other than the apparent
low bidder under s gealed bid proou.re-
ment,

(v) A proposed contract modifioation
changes the roope of a contract or in- -
oreapes the contract amount by more
then the amount of the small purchase
threshold, )
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(f) Oost and price analysis, Soime form
of cost or price anelysis shall be made
and dooumented in the procurement
files in connection with every prooure-
ment action, Prioe analysis may be ac-
«complished in various ways, inoluding
the comparison of price quotations sub-
mitted, mearket prices and similar indi-
[E together with disoounts, Oost anal-
ysis is the review and evaluation of
enoh element of cost to determine ren-
sonableness, allocability and ullow-
ability. .

(8) Procurement records. Proourement
reoords and files for purcliases in ex-
oess of the small purchase threshold
shall include the following at 2 min-
imum:

(1) Basis for contractor selestion;

(2) Justification for leok of competi-
tion when ocompstitive bids ‘or offers
ave not obtained; and

(8) Basis for awa.rd o08b or price.

(h) Gomtract administration, A system
for contract administwation sghall be
maintained to ensure contractor oon-
formance with the terms, conditions
and speoifiogtions of the oontract and
to ensure adequate and timely follow
up of all purchages., Recipients shall
evaluate contraoctor performance and
dooument, a8 appropriats, whether con-
tractors have rnet the terms, condi-
tions and spooifioations of the oon-
tract., - . .

(1) .Coniract provisions, The reoipient
shall include, in addition to provisions
1o define a sonnd and complete agres-
ment, the following provisions in all
contraots, The following provisions
ghall also be applied to subcontracts.

(1) Contraots in exoess of the small
purohase threshold shell contain con-
tractnal provisions or conditions that
allow for administrativs, contractual,
or legal remedies in instances in which
a contractor- violates or bresches the
contraot terms, and provide for such
remedial aotions as may be appro-
priabe,

(2) A1l contraots in excess of the
small purohase threshold shall contain

suitable provisions for termination by
the recipient, including the manner by .

which termination shall be effected
and the hasie for settlement ' addi-
. blon, such contracts shall desoribe con-

ditlons under which the contract may
be terminated for defa,ult as well as

§64,84

--oonditions where the contract may be

terminated because of ocirowumstances
beyond the control of the contractor,

(8) Bxoépt as otherwise required by
statute, an award that requires the
oontracting (or subcontracting) for
construction or facility improvenients
ghall provide for the recipient to follow
its owh requirements relating to bid
gusrantees, performence bonds, and
payment bonds unless the sonstruction
contract or snboontrast exoeeds
$100,000, For those contraots. or sub-

- contracts exoeeding $100,000, HUD may

acoept the bonding policy.and reguire-
ments of the recipient, provided HUD
has maede a determination that the
Federal Govermment's interest is ade-
unately protecteéd, If such a determina-~
tion. hes not been made, the minlmum
requirements shall be as follows:

(1) A bid guarantes from each bidder
sgulvalent to five percent of the bid
price. The “bid guarantee” shall con-
sist of & firrn commitment such as &
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon aococeptance of his bid, execute
such contraoctual doowments as may be
required within the time speoified,

(1) A performence bond on the part
of the contractor for 100 percent of the
contract price, A “performance bond'!
is one exeonted in connestion with a
contract to ssoure mlfillment of all the
contractor's obligations under such

, contract,

(i1) A payment bond on the part of
the oontractor for 100 percent of the
contract price. A ‘‘payment bond" is
one exsguted in conmection with a con-
tract t0 assure payment as required by
statute of all Dbexsons supplying labor
and meterial in the execution of the
work provided for in the contract.

(iv) Where bonds are required in the
sibuations desoribed herein, the bonds,
shell be obtained from companies hold-
ing certificates of anthority as acoept-

.able swreties pursuant to 81 OFR part

223, “'Surety Companies Doing Business
with the United States.”

(4) Al negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
inolude & provision to the effect that
the reciplent, HUD, the Comptroller
General of the United States, or any of
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thelr auly authorized representatives,

shall have aocess to any books, doou-
ments, papers and records of the oon-
tractor which are directly pertinent to
s speolfic program for the purpose of
making audits, examinations, excerpts
and transoriptions,

(6) All contraots, including small pur-
ohaeses, awaxded by recipients and their
contractors shall contain the proours-
ment provisions of appendix A to this
rule, as a,pplioable.

{6) PR 47011, Bapt, 13, 1004, a8 amended at 72
T'R. 73402, Dec, 27, 2007)

§84.85 Reports and recoxds,

(a) Purpose of reparts and records,
Paragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient’s finan-
olal and program performance an@ the
neocessary standerd reporting forms.
They also seb forth record retention re-
quirements.

(b) Monitoring and reporting program
performance, (1) Reoipients are respon-
sible for managing and monitoring
each project, program, subaward, func-
tlon or aotivity supported by the
award, Reolplents shall monitor sub-
awards to ensure subreoipients have
met the audit reguirements as delin-
eated in §84.82(e),

(2) The Poderal awarding agency
shall presoribe the freguenocy with
which the performance reports shall be
submitted, Bxoep} as provided in para-
graph (b)(6) of this seobtion, perform-
ance reports shall not be required more
frequently than quarterly or less fre-
guently than annually, Annual reports
ghall be’'due 80 oalender days after the
grant year; quarterly or semi-annual
reports shall be due 80 days after the
reporting period, The Fedoral awarding
agency imay require apmual reports be-
fors the anniversary dates of multiple
year awards in lieu of these require-
ments. The final performanoe reports
are due 90 oplender days afher the expl-
rabion or texrmination of the award,

(3) If inappropriate, a final technioal
or performanace réport ghall not be re-
quired after completion of the project.

(4) When required, performance re-
ports shall generally contein, for each
award, brief information on ‘aach of the
following‘.

486
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(1) A ocomparison of actual acoom
plishments with the goals and objec-
tlves established for the "period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects oan be readily
quantified, suoh quentitative data
should be related to cost data for com-
putation of unit costs.

(1) Rensons ' why established goals
were not met, if appropriate,

(6) Reolpients shall not be required to
submit more than the original and two
oopies of performance reports.

(6) Reoipients shall immediately no-
fify HUD of developments that have a
significant impaot on the award-sup-
ported aoctivities, Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objeotives of the award, This notifi-
cation shall include & statement of the
sotion taken or contemplated, and any
a,isslsta,nee needed to resolve the situa-
tion,

() HUD may make site visits, as
nesded.

(8) HUD shall comply with olearance
requirements of 5 OFR pext 1820 when
roguesting performancs data from re-
oipients.

(o) Retention and aooess requirements
for records, (1) This paragraph (o) pets
forth requirements for revord retention
and acoess to records for awards to re-
oiplents, Federal awarding agenoles
shall not impobe any other record re-
tontion or aocoess requirements upon
reociplents,

(2) Finanocial records, supporting doc-
uments, stetistical records, and all
other records pertinent to an award
shall be reteined for e period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed duarterly or
‘annually, from the date of the submis-
sion of the guarberly or annwal finan-
olel report, ag authoriged by HUD. The
only exceptions are the following.

(1) If any litigation, olaim, or andit is
ptarted before the expiration of the 3-
yvear period, the records shall bs re-
tained until all litigation, oleims or
audit findings Involving the reoords
?a;e been resolved and final a,otion

aken.
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" (1) Records for resl property and
eguipment aoquired with Federal funds
shall be retained for 8 years affer final
disposition,

(111) When records are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the recipient,

(8) Oopies of original records may be
substituted for the orig'ina,l records if
authorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
* records possess long term retention
value, HowaveY, in order to avold dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
rocords thet ars continuously needed
for joint uss, .

(6) HUD, the Inspector General,
Comptroller Generel of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and worestrioted access to any
books, doouments, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transoripts and
ocoples of such documents, This right
8180 includes timely and reasonable ao-
oess to a recipient's personnel for the
purpose of interview and disoussion re-
lated to such documents, The rights of
aoo68s in this paragraph (c)(6) are not
limited to the required retention pe-
riod, but shell lagt as long ap records
are retained. :

(6) Unless reguired by statute. HUDl

shall not place restriotions on recipi-
ents that limit public access to the
reoords of recipients that are pertinent
to an award, except when HUD can
demonstrate that. such racords ghall be
‘lkep’ confidential and would have boen
exempted from disclosure pursuant 4o
the Freedom of  Information Aot (6
T.8.0., 562) if the records had belonged
to HUD,

§84.88 Termination and enforcement,

“(a) Termination. (1) Awards may be
terminated in whole or in part only if
paregraphs  (a)(1){d), (a)(l)(ﬂ), or
(a)(1)dil) of this section apply.

(i) By HUD, if a recipient materially
fails to oompl;r with the terms and oon-
ditions of an award,

§84.86

(i1) By HUD with ths consent of the
recipient, in which cape the two parties
ghall egres upon the termination con-
ditionm, including the effective date
and, in the oase of partial termination,
the portion to be terminated, .

(i1i) By the reoipient upon sending to
HUD written notifioation setting forth
the reasons for puch terinination, the
offective date, and, in the omse of par-
tial termination, the portion to be ter-
minated. However, If HUOD determines
in the case of partial termination that
the reduoced or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs "(a)1Xi) or
(a)(1)(11) of this section,

(2) If oosts are allowed under an
award, the responsibilities of the re-
oiplent referred to in §84.87(a)(1), in-
oluding those for property management
as appliosble, shall be considered in the
termination of the award, and provi-
sion shall be mede for continuing re-
sponsibilities of the recipient after ter-
mingtion, as appropriate.

(3) IL costs are allowed, the cosb prin-
oiples in §84,27 apply, even though the
award was made on a lump-sum basis.
‘Alternatively, a tenninetion settle-
ment may be reached by prorating the
grant amount against the peroentage
of complétion or by some other method
as determined by the Grant Officer, as
long as the method used results in an

_ equitable settlement o both parbies.

(b) Enjorcemeni—(1) Remedies for non-
compllance, If e reciplent materially
fails to comply with the terms and con-
ditions of en award, whether stated in
o TFederal statute, regwlation, assur-
snce, application, or notice of award,
HUD may, in addition to imposing any
of the speocial conditions ontlined in
§84.14, take one or more of the fol-

lowing aotions, as appropriate in the .

circumstances,

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
olency by the recipient ox more severe
enforeement action by HUD.,

(i1) Wholly or partly suspend or ter-
minate the current award.

(111) Withhold further awards for the
project or program,

(iv) Tale other remedies that may be
legally available,
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§84.87

(2) Hearings and appeals. In taking an
enforasment: aotion, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
procesding to which the reciplent is en~
titled under any statute or regulation
applioable to the aotion involved,

(8) Iffeots 'of suspension’ and termi-
nation, Costs of a reciplent resulting
from obligations incurred by the re-
ciplent during a suspension or after
termination of an award ars not allow-
able unlesg HUD expressly authorizes
them in the notice of suspension or tex-
mination or subsequently, Other rscipi-
ent costs daring suspension or.after
termination which are neoessary and
not reasonebly avoidable are allowable
if paragraphs (b)(8)(i) and (b)(3)(11) of
this section apply,

(1) The costs result from obligations *

which were properly incurred by the re-
oipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
minsation, are noncancellable,

(11) The costs would be allowable if
the awerd were not suspended or ex-
pired normally et the end of the fund-
ing period in which the termination
takes effect,

(4) Relationship io dsbarment and sus-
pension, - The enforcement remedies
identified In this section, inoluding
suspension and terminstion, do not
preclude s recipient from being subjeot
to debarment and  suspéension under
HUD's regulations at 2 OFR part 2424
(poe §84.18),

[68 FR 47011, Sept. 13, 1094, as amended at 72
TR 78462, Deo, 27. 2007}

§84.87 Closeout . procedures, subse.
quent adjustments and continuing
responsibilities,

(a) Closeout procedyres, (1) Recipients
shall submit, within 90 oalendar days
after the date of completion of the
award, all financial, performance, and
other reports as requu'ed by the térms
and conditions of the award, HUD may
approve sxtensions when requested by
the reoipient.

(2) The recipient shall account for
any real and personsl property ao-
quired with Federal funds or reoceived
from the Federal Government in ao-
oordance with §§84.83(b) through (g).

24 CER Subfille A (4-1~11 Edition)

(b) Subseguent adfusiments and con-
tinuing responsibilities, (1) The oloseout
of an award does not affect a.ny of the
following: .

(1) Audit requirements in § 84,26,

(i) Property management require-
ments in §§84.83(h) through (g).

(1i51g Reoords retention as required in

(2) After oloseout of an award, a rela~
tionship oreated under an award may
be modified or ended in whole or in
part with the oonsent of HUD and the
repipient, provided the responsibilities
of the reoiplent are oconsidered and pro-
vislons made for continuing respon-
sibilities of the- recipient, as appro-
priote,

" APPENDIX A TO PART 84-~UONTRAOT
PROVISIONS

Al)l oontraots, awarded by a recipient in-
oluding small purchases, shall oontain the
followlng pravisions as applicable!

1. Equal Employment Opportunfiy—Al con-

‘traots shall oontain a proviston reguiring

ocompliance with .0, 11248, “Bgual Employ-
ment Opportunity,” as amended by B0,
11875, *Amending Hxeoutive Order 11246 Re-
lating to Equal Bmployment Opportunity."
and a8 supplemented by regulations at 41
CPR part 60, *Offive of Federal Contract
Oomplience Programs, Hgual Pmployment
Opportunity, Department of Labor,"

2, Copeland "Anti-Kilokbaok Act (16 U.S.C.
874 and 40 U,8,0, 2760)—Al] oontracts and sub-
grants in exoess of $2000 for consbruction or
ropair awarded by reolplents and subrecipi-
onts shall inolude a provisjon for compliance
with the Oopeland "Anti-Kiokbaok" Aot (18
U.B.0, 874), as supplemented by Department
of Labor regulations (20 OFR part 8, ‘Con-
tractors and Subcontractors on Public Bufld-
ing or Public Work Pinanced in Whole or in
Pary by Loans or Grants from the United
States'™). The Aot provides that esch oon-
tractor or subreoipient shall bs prohibited
from induolng, by any means, any person
employed in the oonstruction, completion, or
repair of public work, to give up any part of
the compensatbion to whioh he is otherwise
entitled, The renipient shall repors all sus-
peoted or reported violations to HUD, -

. 8, Davis-Bacon Adt, as mmended (40 U.S.G.
2760 to c-7)—When required by Federal pro-
gram legislation, a1l comstruction contraots
awarded by the reoiplents and pubrecipients
of more than $2000 shall {nclude & provision
for oompiianoe with the Davis-Baoon Aot (40
U.8.0. 2765 to &-T) and as supplemented by
Department of Labor regulations (20 OFR
part b, “Lebor Btandards Provieions Applion-
ble to Oontracts Governing Federally 'Fi-
nanoed and Assisted Comstruotion'), Under
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Office of the Secrefary, HUD

this Aot, oontractors shall be rveqguired to pny
wages to laborers and meohanics ab o yate
nob less than the minimum waget specified
in' s wage determination made by the Beo-
retary. of Labor. In addition, contractors
shall be reguired to pay wages not less than
onoe A wesk; The recipient shall plroe & copy
of the ouryvent prevailing wage dstermination
issnefl by the Department of Labor in sach
solioitation and the award of a conbrasct shall
be oonditioned upon the acceptance of the
wage determination. The reoipient shall re-
pl@iorb all pusppotied or reported violations to

D,

4, Condract Work Hours and Safety Standards

Act (40 U,5.0, 327 through 333)—Where appli-
oable, all nontracts awarded by reoipjents in
exoess of $2000 for oonstruotion oontracts and
in sxoess of §2500 for other oontraots that in-
volve the employment of meohanios or lebor-
ers shall include & provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Bafsty Stendards Aot (40
U.8,0. 827-838), as supplemented by Depart-
ment of Lahor regulations (20 OFR part b),
Under Seotion 102 of the Aot, eaoh oon-
traotor shall be rsguired to compubte the
wages of every mechanio and lgborer on the
bagls of a standsrd workweek of 40 hours,
Work in exoess of the standard workwesek is
permissible provided that the worler is com-
pensatod ab a rate of not less than 1% times
the basio rate of pay for all hours worksd in
exosis of 40 hours in the workwesk, Seotion
107 of the Aot is epplicable to comstruction
‘work end provides that no laborer or me-
ohanio -sball be regulred to work in sur-
roundings or under working oonditions
whioh are unssmitary, hazardous or dan-
gevous. These reguirements do not apply to
the purchases of supplies or materials or ar-
tioles ordinarily available on the opsn mar-
kat, or contracts fox tra.nsporbaﬁon ox trans-
mission of intelligenoe,
" B. Rights th Inventions Made Under a Oon-
tract or Agreemeni—Oontracts or agresments
for the performance of experimental, devel-
opmental; or research work shall provide for
the rights of the Federal Government and
the reoipient in any vesulbing invention in
aocordance with 87 CFR part 401, "Rights to
Inventions Made by Nonprofit Organizations
and Small Business Plims Under, Govern-
ment Grants, Oonbraots and Ooopsrative
Agreements,” and any implementing reguis~
tions iggned by HUD,

8, Olean Alr Act {42 U.8.C, 740] ef geq.) and
the Pederal Water Pollution Conirol Acl (33
U8, 1261 et seq), as amended—Contraots

and subgrents of awmownts i exoess of
§100,000 shall oontaip & provision that re-
quires the reoiplent to agres to comply with
all applioable stemdards, orders of. regula-
tions issued puvsuant to the Olean Air Act

(42 U,B.0. 7401 ef sag.) and the Foderal Watoer .

Pollution Gontrol: Aot as amended (83 1.8.0,
1251 et se0.). Violations shall be veported to

PhL 85

HUD and the Regional Office of the Iaviron~
menta) Proteotion Agenoy (BFPA),

7. Byrd Antl-Lobbying Amendment (31 U.S.C,
1352)—Contractors who epply or bid for an
award of $100,000 or more shall file the re-
quired ocertifioation, Bach tier oertifies to
the tier above that 1t will not and has not
ueed I'sderal appropriated funds to PRy bny
person or organization for inflnencing or at-
tempbing to iufluence an officer or employee
of any agenoy, & member of Congrass, officer
or employes of Oongyess, or &n employee of &
member of Congress In connection with ob-
tajning any Pederal contirach, grant or any
other award coversd ¥y 81 U S.O‘ 1852, Bach
tier shall also disolose any lobbying with
non-Federal funds that takes place in con-
neobion with obtaining any Fsderal awerd.
Buoh disolosures ‘are forwarded from tier to
tler up to the veoipient.

{69 TR 47011, Bopt, 18, 1094; as amended vt 12
TR 73488, Deo, 27, 2007) .

PART  85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—General
Hso. .
B6.1 Purpose and soope of this part.
86,2 Boope of subpart,
85,3 Definitions,
86,4 Applicabllity,
86,6 Bffeot on other issuances, .
85,6 Additions aid exceptions.

Subpart B—Pre-Award Requirements

85,10 Torms for epplying for grants,

8511 8tats plans,

06,12 Special grant or subgrant condlbions
for'“high-risk’ grantees.

Subpart C—Posi-Award Requirements -

TINANGIAT ADMINISTRATION

86.20 BStanderds for financial management
systems,

86,21 Payment.

85,22 Allowable 0osbs,

86,20 Period of availability of f\mds.

86,24 Matobing or cost sharing,

86,26 Program inooms,

86,26 MNon-Pederal audlt. '

OHANGEB PROPERTY, AND SUBAWARDS
96.80 Oh«mges
856,81 Renl property,

86.82 Hquipment,
‘85,33 Supplies,
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Pi. 230

8, Indirsot cost allosations not using rates,
In ocertain situations, a govermmental unit,
beoause of the natire of its awards, may be
reguired to develop a cost allooation plan
that distribntes indireot (and, in some cases,
afreot) oosts to the spspific funding sonross.
In these omses, & narrative oost allooation
methodology should be developed, doou-
mented, maintained for andit, or submitted,
a8 appropriete, t0 the cognitent ageney for
‘eview, negotiation, ‘and approval,

4. Appeals. I a dispute arlacs in n negotin-
tion of an indireot cost rate (or other rate)
bebween the cognizant agenoy asund the gov-
ernmental nit, the dispute shall be resolved

in accordance with the appeals proocedures of .

the oognizant agenoy,

6. Colleotion of unallowable vosts end erro-
neous pryments, Cosbs speoifionlly identified
as unsllowsbls and ocharged to Federal
awards either direotly or indirectly will be
refunded (including intersst chergesble in
aocordence with spplicable Federal agenoy
regulations).

6,-OMB pssistanoe, To the extent thet prob-
lems are encountered among the Federal

,ogenoies and/or povernmental units in oon-
neotion with the negotiation end approval
prooess, OMB will lend assistance, as re-
quired, to resolve suoh problams in & timely
mamnneyr,

~ PARTS 226*229 [RESERVED]
PART 230—COST PRINCIPLES FOR

NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep,

280,56 Purposs,

280,10 Boope,

230,16 Polioy,

230,20 Axpplicability,

230,26 Definitions

230,80 OMBR responsibilities,

230,86 Yederal ngenoy responsibilities,

230,40 Tffeotive date of ochanges, |

280,46 Relationship to previous issuance,

230,50 Information Gontaot, -

APPONDIX A TO PART 280—GDNBRAL PRIN-
OIPLIE .

APPENDIH B 10 PART 230—SELEOCTED ITDMS OF
oosT -

APPENDIX O 10 PART 230—NON~-PROFIT ORGA-
NIZATIONE NOT SUBIECT TO ’l‘ms PART

AU‘I‘HORI’I‘Y‘ 81 U.B,q, 608; 31 U 8.0, 1111' 41
0.8.0, 405; Reorganization Plax No. 2 of 1070;
1,0, 11641, 36 TR 10787, 8 OFR, 1066-1670, p. H3p

SOURUE: 70 IR 51827, Aug. 81, 2006. unless

. otherwise noted,

2 CFR Ch. ) (1~1-09 Edition)

§280.6 Purpose.

This part establishes principles fox
determining costs of grants, contracts
and other agreements with nonﬂproﬁt
organizations, -

§280.10 Soope.

(a) This part does not apply to ocol-
leges and universities which are cov-

ered by 2 OFR part 220 Oost Principles
for Hdnoational Institutions (OMB Oir-
owlar A-21); Btats, looal, and federally-
recognized Indian tribal governments
which are covered by 2 OFR part 226
Cost Prinelples for State, Looal, and
Indian Tribal Goveriments (OMB Oir-
oular A-87); or hospitals,

(b) The principles deal with the sub-
ject of oost determination, and make
no ebtbempt to identify the oir-
oumstenoces or diotats the bxtent of
agency and non-profit organizdtion
partioipation in the financing of & par-
tionlar project, Provision for profit or
otlier increment above cost is outside
the geope of this part,

§280.15 'Policy,

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re~
strioted or prohibited by law. The prin-
ciples do not attempt 4o presoribe the
extent of cost sharing or matching on
grants, contracts, or other agreemeants.
However, such ocost gharing or matoh~
ing' shall not be avcomplished through
arbitrary limitations on Individual
cost elements by Federal agenciss.

i 280.20 Applicability,
(8) These prinociples shall be used by

. 21l Federal agenciss in deterimining the

oosts of work performed by non-profit
organizations under grants, opopera-
tive agreements, oost reiibursement
contracts, and other contraocts in which
oosts are used in pricing, administra-
tion, or settlement, All of thess instru-
ments are herenfter rveferred to as
awards, The principles do nobt apply to
awards uhder which an organizhtion is
not required to account 1o the Federal
Government for aotual costs inourred.
() All cpst reimbursemsnt sub-
awards (subgrants, suboontracts, etc.)
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are subject to those Pederal oost prin-
oiples applioable to the particular or-
ganization oconcerned. Thus, If a
subaward 18 to e non-profit organiza-
tion, this part shall apply; if a
subawerd is to & commerolal organiza-
tion, the opst prinoiples applicable to
commerocial conoerns shell apply; if a
subaward is to a college or university,
-2 OFR part 220 shall epply; if a
subaward is to & State, loocal, or feder-
slly-recognized ‘Indlan tribal govern-~
ment, 2 OFR part 226 shall apply.

(c) Bxelusion of some non-profit or-
ganizations, Some non-profit organiza-
tions, beoause of their size and neture
of operations, can be oonsidered to be
similar to ocommercial oconcerns for
purpose of applioability of sost prin-
olples. Suoh non-profit organizations
shall operate under Federal cost prin-
oiples applicable to commercial con-
oerns, A listing of these organizations
is contained in Appendix O to this part.
Other organizations may be added from
time to time,

28026 Definitions,

(a) Non-profit organization mesans
ahy corporation, trust, association, co-
operative, or other organization whioch:

(1) Is operated primarily for sol-
entific, eduontional, sérvice, ochari-
table, ‘or similar purposes in the public
interest; ,

(2) Is not organized primarily for
profit; and i

(8) Uses its net prooseds to maintain,
improve, and/or expand its operations.
For this purpose, the term ‘'non-profit
organization” excludes oolleges and
universities; hospitals; State,
. and federally-recognized Indian tribal
governments; and those non-profit or-
ganigations which are exeluded from
coverage of this part in acoordance
with §230,20(c). -

(b) Prior approval means seouring the
awarding agenoy’s permission in ad-
vence to inour oost for those items
thet are designated as requiring prior
approval by the part and its .Appen-
dioes. Generally this permission will be
in writing, Where an item of gost re-
quiring prior approval is speoified in
the budget of an award, approval of the
budget oonstitutes approval of that
oost,

looal,:

§230.50

§280.80 OMB responsibilities.
OMB meay grant exogptions to the re-

. quirements of this part when permis-

sible under existing law, However, in
the Interest of achieving maximum
uniformity, exceptions will be per-
mitted only in highly unusual oir-
oumstances, :

$230,36 Federal agency yespounsibil-
ities. .

The head of eaoh Federal agenoy that
awards and administers grants. and
agreements subject to this part is re-
spongible for reguesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable funotions speoi-
fied 1n the appendices to this part.

§280.40 Effective date of changes.

The provisions of thigs part ars effec-
tive August 81, 2006, Implementation
shall be phased in by inocorporating the
provisions into new awards made after
the start of the organizetion’s next fis-
oal year. For existing awards, the new
principles may be applied if an organi-
zebion and the oognizant Federal agen-
oy agroee, Barlier implementation, or a
delay in implementation of individual
provisions, is algo permitted by mutual

‘ agreement between an oxganization

and the cognizant Federal agenocy.

§280.46 Relationship  to
issuanoce, :

(a) The guidance in this part pre-
viously was issued as OMB Circular A-
192, Appendix A to this part contmins
the guldance that was in Attachment A
(general principles) to the OMB ecir-
oular; Appendix B oontains the guid-
anoce that was in Attachment B (se-
leoted items of cost) to the OMB oir-
oular; and Appendix C contains the in-
formation that was in Attachment O
(hon-profit organizations not subject to
the Circular) to the OMB cirouler,

(b) Historieally, OMB Circular A-122

. previous

.superseded cost principles issued by in-

dividual agencies for non-profit organi-
zations, '
$280.50 Information contact,

Further informetion concerning this
part may be obtained by contacting the

147

o

ATTACHMENT B
PAGE ... 2.... OF ..2%... PAGES




PL, 230, App. ‘A

Office of Fedefa,l Finanoial Manage-
ment, OMB, Washington, DO 20508,
tolophone (202) 805-8098,

APPENDIX A T0 PART 230—GENBRAL
PRINOIPLES

GENBRAL PRINCIPLTS
'PABLY OF CONTENTS

A, Basio Oonsiderations
1. Gompogition of toba) costs
2, Factors effeoting allowabllity of coats
3, Beasonable costs
4, Allpoable nosts
5. Applicable oxedits
8, Advanoe inderstandings
7, Conditiona) exempblons
B, Direot Oonts
O, Indirsot Costs
D, Allooation of Indireat Costs smd Deter-
minatioxi of Indirect Oost Rates
1. General ’
2. Bimplified allooation method
8, Multiple allooation base method
4, Direot alloontion method
b, Speoial indirect cost rates
B, Negotiation and Approval of Indirect Cost
Rates
1, Definitions
2. Negotiation and approval of rates

GENEEAL PRINOIPLES
A. Basio Copsiderations

1, Composition of total oosts, The total
008t of an awerd is the snm of the allowable
direoct and alloosbls Indirect oosts less any
applioable ovedits,

2. Faotors affeoting allowabiliby of ocoats,
To be allowable under an award, 0osts must
meeb the following general orltarla:

a. Be reasonable for the performeanacs of the -

award and be allooable theroto wnder these
prinoiples, -

b, Oonform to any limitations or- exoli-
sions sob forth in these prinoiples or in the
award as to types or amount of ocost ibems.

o, Be consistent with poliofes and prooe-
dures thet apply uniformly to both federally-
financed and other sobtivities of the ouznnizn.
tion,

4, Bs acoorded oonsisbent treatment,

o, Be determined in aocordance with gen-
erally noceptedl acoounting  prinoiples
(GAAP),

£, Not be fncladed as a cost or used to meet
008t shaving or matbohing requirements of
any other federally-finanoced program in el-
ther the onrrent or a prioy pex‘locl

g Be adeguately doonmented. .

8, Reasonable oosts, A .cosbis raaeona\)le 1( )

in its aabture or amount, it doeés not excéed
that whioh would be inourred by a prudent
person nndeyr the ofroumstanoes prevailing at
the time the decislon was made to inowr the

2 CFR Ch, 1i (1-1-0% Edlition)

oosts, The guestion of the reasonsbleness of
specific costs must be sorntinized with par-
tioular care in opnneotion with ovganizations
or separate divisions thereof whioh reoeive
the preponderance of thelr support from
awards made by Federal agenocies. In detor-
mining the remsopableness of s given ocost,
oonsideration shall be given to;

a, Whether the cost is of a type generally
reooghnized ns ordinary and neoesgary for the
operation of the mganiz&blon or hha perform-
anos of the award,

b. The restraints or reauirements imposed
by suoh factors as generally &coepted sound
business practicss, arms length bargaining,
Federal and State laws and regnlations, and
terms and conditions of the award,

o, Whether'the individuals conoerned acted
with yrudence in the oivoumstrunoes, consid-
ering their responeibilities to the ovganiza-
tion, its members, employees, and olients,
the publio at large, and the Federal Govern-
menb,

d. Significant devistions from- the ostab-
lished practices of the organization which
may unjustifiebly inorense the awerd oosts,

4, Allocable oosts, &, A oosb is allooable to
a partionlar cost objeotive, such as a grant,
oontraoct, projeot, servioe, or other aotivity,
in acoordanoe with the relative benefits ve-
osived, A oostis allooahle to a Federal award
if 1t 15 trented obneistently with other costs
inourred for the seime purpose in like oir-
cumstanoss and if it: .

(1) Is inonvyad speoifioally fox the award.

(2) Benofits both the award and other work
and oan be distributed In reasoneble propor-
tion to the benefits recelved, or

(8) Xs noocessary to the overall operation of
the organization, although a dirent relation-
ship to any p&rtioular cost objestive cannot
be showa,

b, Any oost alloodble $0 a partionlay award
ox other cost objeotive under these principles
may not be shifted to other Fedoral awards
to overcomse funding deficiencies, or to avoid
vestriotions imposed by Jaw or by the terms:
of the awazrd.

5. Applicable oredits. a. 'I‘he term applich-
ble oredits refers to those receipts, or redno-
tion of expenditnres whioh operate to offset
or reduoe expense items that are allooable to
awards ag direct or indiveot costs, Typionl
examples of suoh transaotions are: Purohase
discounts, rebates or rRllowancss, reooveries

.or indemnities on losses, insurance rafunds,

anQd pdjustments of overpayments or exro-
neous charges, To the extent that snoh ored-
its acorning or received by the organization
relate to allowable oost, they shall he ored-
1ted to the Federal Goveinment either as a
oot reduotion or oash réfund, as appro-
priate,

b, In some instn.noes, the smounts recejved

‘from the Federal Government to finanoe or-

ganizational aotivities or sexvice operations
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should be treated as applioable oredits. Bpe-
ciffoally, the conoept of netting such oredit
{tems against related expenditures should be
appliead by the organization’in determining
the rates or pmounts to be chayged to Fed-
eral pwards for services rendeved whenevey
the faollities or other resouross nsed in pro-
viding suoh servioes have been Inanced di~
reobly, in whole or in part, by Federal funds,

o. FPor rules oovering program income (i.e,
gross income enrned from federally-sup-
ported aotivitien) vee §215.24 of 2 OFR pnrt
216 Unlform Administrative Reguirements
Tor Girants and Agreements with Institutions
of Higher Ndnoation, Hospltals, and Othar
ﬂgl)m-}’roﬂt Orgenieations (OMB Ciroular A-
8. Advanoe understnudings, Under any
glven award, the reasonableness and
sllocability of certain {tewne of aosts may be
diffioult to determine, This is partiowlarly
true jn oonneotion with organigations that
receive & preponderance of their support
from Federal agencies, In order to avold sub-
sequent disellowance or dispute based on
unreasopableness or nonallocability, it is
often desirable to sesk & written agreement
with the cognizant or awarding agenoy in ad-
vanos of the inourrence of special or unusual
costs, The absenos of an advance agreement
on any element of oot will not, in iteelf, af-
foot the reasonableness or al)ooabmty of
that element,

7. Conditional exemptione, &, OMB author-
izes oonditional exemption from OMB admin-
istrative requirements and oost prinoiples
for oertain Pederal programs with statu-
forfly-authorized oonsolidated planning and
consolidated administrative funding, that
are identified by e Iederpl agenoy and ap-
proved by the head of the BExeoutive depart-
ment or establishment, A Federa) agenoy
shall consult with OMB during its oonsider-
ation of whether to grant such an exemption,

b, To promote efficiency in Btate and loonl
yrogram adminigtration, when Federal non-
entitlement programs with common pur-
poses have speoific statutorily-authorised
consolidated planning and oonsolidated ad-
ministrative funding and where most of the
Btete agenoy's resources come I{rom non-
Foderal spources, Federal agenoles may ex-
smpt these ooverad Btate-administered, non-
entitlement grant programs from oertain

OMB grants management requirements. The |

exemptions would bhe from all but the
ellooability of costs provisjons of Appendix
A, subseotion C.e, of 2 OFR parb 225 (OMB
Ciroular A-87); Appendix A, Beotion 04. of 2
OFR part 820 (OMB Ojroular A-31); Beotion
A4, of this appendix; and from all of the ad-
ministrative requirements provisions of 3
OPFR part 216 (OMB Oirenlar A-110) and the
agenoles' grants management commpon rule,
.0, When & Federal agenoy provides this
Nexibility, as & prerequisite to n State's ex-
sroising thie opbion. g State muet adopt it
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own wyjtten fisoal and administyative re-
quirements for sxpending and acoounting for
all funds, whioh ave consistent with the pro-
vielons of 2 OFR part 826 (OMB Ofroular A~
87), and extend suoh polioies to all subraocipi-
ents, These fisoal and administrative re-
quirements must be suffiolently speoifio to
ensure that: Funds eve used in oomplianocs
with all appliosble Federal stetutory and
regulntory provisions, ooste sre reasonable
and peoessary for operating these programs,
and fands are not to be used for genera) ex-
penses vequired to osrry out obher respon-
sibilitien of o Btate or {ts subreoipients,

B. Direot Oosts

1, Direot costs are those theb oan be identt-
fied speoifically with a partioular final cost
objeotive, i.e., a partioular award, proleot,
gervies, or other direct aotivity of an organi-
zabion. However, a oost may not be assigned
to an award as a direot cost if any other oost
inourred for the same purpose, in like oir-
oumstancs, hag.been allocated to an award
as ax Indireot oost, Oosts identified speoifi-
oally with awards ave dlreot costs of the
sawards and are to be assigned dirsatly thers-
to, Oonts identified spepifically with other
final oost objectives of the organization ars
direot oosts of those cost obfectives and are
not to be sssigned to other awards directly
or indireotly.

2, Any direot ocost of & minor amount may
be treated as an indireot cost for reasons of
praotioality where the accounting trentment
for such cost ip consistently applisd toc-all
fine) cogt objeotives,

8. The oosb of cerbain aotivities are not al-
lowable as oharges to Federal awerds (see,
for example, fundraising costs in paragraph
11 of Appendix B to this part), However, even
thongh these oosts are unallpwable for pur-
posss of computbing charges to Federal
awards, they nonetheloss must be treated as
direct aosts for purposes of determining indi-
reot 0ost rates and be alloonted thelr share
of the organization’s indiveot costs if they
represent aotivities whioh jnelude the sala-
ries of psrsonnel, oooupy spacs, and benefit
from the organiuvation’s indirect costs,

4, The oosts of aotivities performed pri-
marily af & service to members, olients, or
the general public when significant and neo-
epsary to the orgenieation’s mission must be
trepted as direot costs whether or not allow-
able and be allooated an equitable share of
indirsob costs, Some examples of these types
of activities include: .

e. Meintenenoe of membership rolls, sub-
:;mptlons. publiontions, and related funo-

ouEB,

b, Providing services and information to
members, legislative or sdministrative bod-
les, or the publio,

o, Promotion, lobbying, and other forms of
publio relations,
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d, Meebings and conferences sxoept those
held to oonduot; the general admlnjatmblon
of the organization,

6. Mnintenonce, proteotion, and invest-
ment of spsolal X\mae not used in operation
of the oxganisation,

1, Administvation of group benefits on be-
helf of members or ollents, inolnding life and
hospital insurance, annuity or retirement

" Dlans, {inanoial aid, ete,

0. Indiveot Costs

1. Indirest costs are those that have been
inourved for common or joint objectives and
ocennot be readlly identified with a par-
tHonlar finn} cont objeotive. Direot cost of
minor amounts maey be treated as indireot
oosts under the conditions desoribed in sub-
paragraph B2 of this appendix. After direot
costs have besn-determined and assighed dl-
reotly to awards or other work as appro-
prints, indirect costs are those remaining to
be allooated to bensfiting cost objeotives, A
oost may not ba ellooatsd to en award as an
indireot oost if any other oost inourrved for
the same purpose, in ke olroumstances, has
beex assignsd to ax award as 8 direot cost,

2. Beoause of the diverse chavsoteristios
and nooounting practioes of non-profit orga-
nizations, it is not possible to specify the
tiypes of cosb whioh may be olassified as indl-
xeot cost in’'all situntions, However, typios)
sxamples of indirect oost for many non—m‘of~
1 organizations may Include depreciation or
uge allowances on buildings and equipment,
the costs ‘of operating and maintaining fa-
oilities, and general administration and gen-
eral expsnses, such as the salaries and ex-
penses of exeoutive offioers, personmel ad-
ministration, snd acoounting,

' 8, Indireot oosts shall be olassified within
two broad categories: “Facilities” and “'Ad-
ministration,” "Facilitiest! is defined as de-
preciation and use allowanoes on buildings,
equipment and oapitsl improvement, inter-
esb on debt assoolated with certain bulldings,
eyindpment and oapftal improvements, and
operations and maintenance exponsss, “Ad-
ministration'’ is defined as general adminis-
tretion and geveral expenses such as the di-
reotor's offine, acoounting, personnsl, iibrary
expanses and all other types of expenditures
not leted speoifically under one of the sub-
ontegories of “TPacilities'’ (inoluding cross al-
Joontions from other yools, where applioa-
ble).'See indirect cost vate reporting vequire-
ments in subparagraphs D.2.6 and D35 of
this appsndix,

D. Alloostion of Indireot Cogbs and
Detevminnblon of Indiveot Oosh Rates

1, General, a, Where & non-profit organiza-
tion has only one major function, or where
a)] its mnjor funotions benefit from its indf-
reob oosts to approximately the pame degres,
the allooation of indireot costs and the oom-

2 CFR Ch. I (1-1-09 Edition).

putation of an indireot cost rate may he ao-~
oomplished through simplified alloocation

prooedures, as desoribad m -subparagraph D,2

of this appendix,

b, Whevre an organizgation has several major
funotions which bensfit fom it5 indireot
vosts In varying degrees, allooation of indi- -
raot oosts may reguire the acoumulabion of |
such oosts into separate ousbt groupings
whioh then are allocated individually to ben-
efiting funotions by means of a base which
best meesures the rejative degree of benefit,
The indirect oosts allosated bo ench Munation
are then distributed to Individua) swards and
other adtivities Inoluded in that funobion by
means of an indireot cost Yate(s),

o. The determination of what constitutes
an organization’s major funations will de-
pbnd on its purpose in being; the types of
services it renders to the publo, its olients,
and 1ts members; and the amount of effort it
devotes to suoh activities as fundraising,
%ublio informetion and membership aotivi-

e8,

d. Bpeoific methods foy alloosting indireot
oosts and computing indireot ocost rates
along with the conditions under which each
method shonld be.used are desoribed in sub-
paragraphs D.% through 6 of this appendix,

e. The base period for the allooation of in-
direot costs 1s the pariod in whioh guoh 6osts

. are inomrred and acoumulated for allooation
* to work performed in that period. The hage
- period pormelly should ooinotde with the or-

genization’s fisoal year buf, in.uny event,
shall be so selsobed a8 to avold inequitiss in
the rllooation of the oosts,

2. Simplified allooption met.hod. a, Whers
an organization's major funotions benstit

‘from its indirect oosts to approximately the

same degree, the allocation of indireot ocosts
may be acoomplished by separabing the orga-
nizrtion's total costs for the base period as
aither.direot or indirect, sand dividing the
total rllowable indireot costs (net of applioca-.
ble oredits) by an eguitable distribution
bage, The resalt of this prooess is an 4ndirect
oost rate which is used to disbribute indirsot
oosbs to individual swards. The rate shonld -
be expresssd as the psroontage which the
total amount of allowable indireot oosts
bears to the base selected, Thiz method
should also be used where an orgenization
has only one major funotion enoompnssing g
number of individual projects or aotivities, .
and may be uged whers the level of Federal
awards to an organization is relatively
small,

h. Both the diveot costs and the jndirect
costs shall exolude capital expenditnres and
unsllowable oosts, ' However, unallgwable
oosts which rvepresent rativities must be in-
olnded in the direct costs under the oondi-
tious desoribed in snbnnmgmph B.3 of this
appendix,

¢, The distribution base mey be total ai-
rvent oosbs (exoluding ompital expenditures
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and other distorting itéms, suoh as major

suboontyagts or subgrants), direot salarfes
and wages, or other base whioh results {n an
squitable distribution, The distribution bhase
ghall generally exoluds partioipant support
oosts ns defined In paragraph 02 of Appendix

B, .

4, Dxoept where & Bpooia) rate(s) is re-
guired in agoordence with swbperagraph b of
this appendix, the indireot cost rate deve)-
oped wnder the above prinoiples is applionblo
to al) awards ab the organization, If o speofal
rate(s) 1s requirsd, appropriate modifioations
shell be mede in order to develop the spsofal
ratels),

e, oy ah organirvation that reoeives more
than $10 milMon in Pederal funding of direot
costs In p fisoal year, & brealout of the indi-
reot ocost ocomponent into two. broad oat-
egories, Faoilities and Administxation as de-
fined in subpavagraph 0.8 of this appendix, ia
raquired. The rate in each oase shall be stat-
ed as the poroentage whioh the amount of
ths partiowlar indireot cosb catsgory (L.e,
PFaoilities or Administration) i&8 of the dis-
tribution base-identified with that oategory,

8. Multipls allooation base method,

a, General, Where an organization's indi-
roct oosts benefit its mujor funotions in

varylng degrees, indireot oosts shall be asou- .

mulabed into separate oost growpings, as de-

soribed in subparagraph D.8.b of this appen-

dix, Baoh grouping shall then be allooated
"individually to Ybonefiting ~ funotions by
means of a base which best measures the rel-
ative benefits, The defanit allooation brsges
by oost pool are desoribed in snbpa,ragmph
D.3.0 of this appendix.

b, Identification of indirsot oosts, Cost
groupjngs sholl be established so as to per-
mit the allooation of each grouping on the
basis of benefits provided to the major func-
tions, Maoh grouping shall oonsbitiute & pool
of expenses thabt are of like oharaotsr in
terms of funotions they benefit and in texms
of the allooation bres which best measures
the relative benefits provided to eaoh func-
tion, The groupings ave claseified within the
two broad categories: ‘'Facilities' and-*'Ad-
ministeation,” as desoribed in subparagraph
0.3 of this appondix, The indirect cost pools
are defined as follows!

(1) Depreciation and use allowanoes, The
expsnses under this heading are the portion
of the costs of the organization's bulldings,
caplta) improvements to land and buildings,
and egquipment whick are computsd in aoc-
cordanoce with paragraph 11 of Appendix B o
this pert (“‘Depreciabion and use allow-
anoss’),

(2) Interest, Interest on debt assooiated
with oertain buildings, eguipment and onp-
ital improvements are computed in aooord-
anoe with paragraph 28 of Appendix B to this

- paxt (“'Interest?),
(3) Operation and mamﬁenwoe exppnges,
“The oxpenses under this heading ere those

PI. 230, App. A

that have been inourrsd for the administra-
tlon, operation, maintenance, preservasion,
and protestion of the organisation's physica)
plant. They jnolnde expensag normally in-
ourrad for suoh items as! Janitorial and noil.
ity pervices; repeirs and ordinary or normal
alterations of buildings, furnitwre and eguip-
ment; oare of grounds; maintenanoe and op-
emﬁon of bulldings and dther plant faoill-
ties! seourity; earthqueke and disanter pre-
paredness; environthental safety! hagardous
waste disposel; property, llability and other
insurance relating to property: spsoe and

" oapitel leasing: faoility planning and map- -

ngement; and, central receiving. The oper-
ation pnd meintenancs expenses ontegory
shall also inolude iis allooable share of
fringe benefiy costs, depreclation and use al-
lownnoes, and interest costs,

(4) Gleneral adminiptration and genexal ex-
ponsps, (a) The expenash under this heading
are those that have been inourred for the
overall gensral exeontlve and adminigtyative
offices of the organfzation and other ex-
penger of a general nature whioh do not re-
late solely to any mejor function of the orga-
nigation, This oategory shall aleo include its
allocabia share of fringe bensfit costs, oper-
ation and maintenanos expenss, depreciation
and use allowanoss, and interest costs, Mx-
amples of this oategory include ocentral of-
fices, suoh as the direotor's office, the office
of finance, business ssrvices, budget and
plenning, personuns}, ssfety and risk manage-
ment, general ocowunsel, maenegement infoxr-
mation systems, and library oosts,

(h) In doveloping this ocost pool, spsoial
oare should be exercieed to ensurs thati costs
inourred for the same purpose in like oir-
oumbtances are treated oonsistently es el-
ther direot or indirect costs, For example,
salavies of teohnioal stafl, project supplies,
project publication, telephone toll charges,
computer oosts, travel costs, and speoialized
sorvices coste shall be treated as direot costs
wherever identifiable to a partioular pro-
grem, ‘The saleries and wages of administra-
tive and pooled clerion) staff showld nor-
mally be treated as indiveot vosts, Direot
oharging of thess posis may bo approprinte
where s major projest or aotivity explioitly
roguires and budgets for adminietrative or
alerloal pervices gnd other individuale in-
volved van be idenbified with the program or
aotivity, Items such s offlop supplies, post-
age, looal telephone obsts, perlodicals and
membserghips should normally be tiveated as
indireot oonts, .

o, Allooation bases, Aotual oonditions shall
be taken into scoount in gelecting the base
o bo used in alloonting the ‘expenses in enoh
grouping to benefiting fanotions. The essen-
tial ooneideration in seleoting o method or o
base is that 1t is the one best sulted for as-
signing the pool of opBbs to oost objeotives In
aosordenos with bensflts derived; a traceable
onuse and effeot relationship; or logio and
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renson, where neither the oauss noy the ef-
foot of the velationship is detbrminable,
When an allocation oan be made by assign-

ment of & 0085 grouping dirsotly to the funo- *

tion benefited, the alloontion shall he made
in that manner, When the expenses in & cosb
grouping are more general in nature, the al-
Jooation shall be made through the use of a
soleoted base which produces results that are
squitable to both the FPederal Government
and the organjeation, The dlstribution shall
be medo in aocordance with the bases de-
soribsd herein uniess it oan be demonstratod
that the wse of a different base. would result
in a more squitable allonation of the costs,
or that e more readily available base wonld
not inorense the costs charged to sponsored
awards. The results of speofal cost studies
(suoh a5 an engineering utility study) shall
not be used to determine and allooats the in-
direot oosts to sponsoref awards,

(1) Depreoiation and use allowanoes, Depre-
clation and use allowanoces expenses shall be
allooated in the following menney:

(a) Depreolation or use sllowanoes on
buildings nsed exclusively in the conduot of
& single funotion, and on oapital improve-
ments snd equipment used in puch bufldings,

+ ghall be assigned to that funotion,

(b) "Depreoiation or use allowanoes on
bufldings used for more than one function,
end on oapital improvements and equipment
usad in such buildings, shell be rlloocated to

‘ths inaividnal functions performsd in each

hilding on the basis of ueable sguare feeh of
gpace, exoluding common areas, snoh as hall-
weys, stairwells, and restrooms,

(0) Depreciabion or use allowancés on
buildings, capital improvements and equip-
ment related space (e.g,, individual rooms,

. and leboratorier) used jointly by more than

one function (a8 determined by the users of
the epaoce) shell be treated as follows., The
oopb of eaoh jointly used unit of space shall
be alloonted to the benefiting funotions on
the basis of either the employees and other
users on & full-time eguivalent (IMIE) -basis
or salavies and wages of those individual
funotiions benefiting from the use of .that
spaoe; or organization-wide employee FThs
pr salaries and wages applioabls to the bene-
{iting funotions of the orgauization,

(d) Depreoiation or use allowanocss on oer-
tain oapltal improvements to land, suoh as
paved parking avess, fences, sidewalks, and
the 1ike, not inoluded in the aost of build-
ings, shall be allooated to user categories on
a I'TT basis and distributed to major funo-
tions in proportion to the sa)avies and wages
‘of a1l employses applioable to the funotions,

(2) . Interest. Interest oosts shall be allo- .

opted In the same manuer as the deprecia-
tion or use allowances on the buildings,
squipment and oapital sgquipments t.n wmoh
the Interest velates,

(8) Operabion and maintenance expenses,
Operation and maintenanoe expsnses shell be

B

2 CFR Ch, 1} (1=1-09 Edlifion)

allooated in the same manner aé the depre-

- oiation and use allowanoces,

(4) General afdministration and general ex-
pensss, General admbifstration and genersl
oxpenses shall be sllooated to benefiting
funotjons based on modified total direct
costs (MTDO), as dssoribed in epbparagraph
D.3.1 of this appendix, The expenses inolnded
in this category sonld be grouped first ao-
ooxding to major functions of the organiza-
tion to whioh they render seryices or provide
bhenefits, Ths aggregate expsnses of each
group shall then be allocated to Lenefiting
funotions based on MTDO,

d. Order of distvibution, (1) Indirsot oost
oategories consisting of depreciation and use
allowanoes, Interest, operation and mainte-
nanos, and genersl administration and gen-
eral expenses ehall be alloonted in that order
to the remeining indireot vost categoxies as
well as to the mejor funotions of the organi-
zation, Other oost categories comld be allo-
ortod in the order determined to be most ap-
propriate by the organization, When oross al-
looation of opsts {5 made as Drovided id sub-
paragraph D.3.0.2) of this appendix, this
order of allooation does not apply.

(2) Normally, axi indirsot cost eantegory will
be oonsidersd olosed once it has been allo-
oated to obther ocost objeotives, and oosts
shall not be subseguently allvoated to 'it.
Howevsr, & oross rllooation of oosts between
two ox more indireot oosts oategories ocould

.be used if suoh allooation will result in g

morse aquitable allooation of cogts, If & oross
elloontion is used, an appropriete modifion-~
tion to the composition of the indirsot oost
oategories is reguired,

o, Applioption of indiraot oopst rate or
rates, Dxoept where s specis) indireoct cost
rate(s) is required in acoordence with sub-
payagraph D.b of this appendix, the separate
groupings of indirect costs alloonted to eaoh
major funotion ghall be aggregated and
trented as & common pool for that funoction,
‘The costs in the oommon pool shall then be
Astributed to individual awards inclnded in
that fanotion by use of & single indirect cost
rate,

{. Distribution basis. Indirect costs shall be
distrihuted to applicable sponeored awards
and other benefibing aotivities within eaoch
major funotion on the basis of MTDG, MTDO
oousists of al) salaries and wages, fringe ben-
efits, materinls and supplies, seyvioes, travel,

end pubgrants and suboontraots up to the *
. firet $26,000 of each subgrant or snboontract

(regardless of the period covered by the
subgrant or suboontract). Duipment, capital
expenditures, charges for patient oare, rental
oosts and bthe portion -in- exoess of 525,000
shall be exolnded from MTDO. Partdcipant
pupport ocosts shall generally be exoinded
from MTDC, Other items may only be ex-
cluded when the Iedera) oost oognizant
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“agenoy determines that an exclusion is nec-
eBBATY to avoid & serions Inequity in the die-
tribubion of indirsot costs, -

g. Individual Bate Oomponents, An indi-
reot 008t rate shall be dstermined for each
suparabe indirsot ocost pool developad, The
rate in enoh onss ehall be stated as the per-
centage which the smount of the partioular
indireot cost pool is of the dlstribution base
ldentified with that pool. Bach indirect cost
rate nepotiation oy detormination ngroement
shel) inolude development of the rate for
saoh indireot cost pool as well as the overall
indiveot oost rate. The indirect oost pools
shall be olassified within two brond ont-
egories: “Faoilities” and “Administration,"
as desoribed In subparagraph 0.8 of this ap-~
pendix,

4, Direot allooation mebhod. a, Some non-
profit-oxganizations treat a1l costs as direot
oosts exaept general administration and gen-
eral exponses, These organizations generally
peparate their copts into three basio ont~
egories; General adminisbration and general
expenses, fundraising, and other direot func-
tions (inoluding projeots performed under
Federal awards), Joint conts, suoh ag depre-
ofation, remntal costs, operption and mainte-
noanoe of faoflities, telephone expenses, and
the like are prorated indfvidually as diresot
oosts t0 eaoh category and bto each award or
other aotivity nsing a base most appropriate
bo the parbioular cost being prorated.

b, This method is acosptable, provided saoh
joint oost 4s prorated using o base which ao-
ouratoly measures the benefits provided to
anch award or other sotivity. The bases must
be established in aocordance with rensonable
oriterla, and be supported by ourrent dats.
This method is compatible with the Btand-
ards of Aoocounting and Finenojal Reporting
for Voluntary Health and Welfare Organiza-
tions {ssued jointly by the National Health
Oounoil, Ino,, the Nabtional Assembly of Vol-
untary Health and Bopial Welfayre Organiza~
tions, and the United Way of Amerion.

6. Under this method, indireot coats ocon-
sist exclusively of gsnex-al administration
and general expenses, In all other respeots,

. the organization's indirect cost rates shall
be computed in the same manner as thab de-
soribed in subparagraph D.2 of this appendix,

b. Spsoial indireot oost rates, In some in-
stanoes, a single Indireob oosh rate for all no-
tivities of an organieation or for each major
function of the organization may ndt be ap-
propriats, sinoe it would not take into ao-
count thoss different factors which may sub-
stantinlly affeot the indirect costs applicable
to a partionler segment of work, Por this
purpose, & partioular sogmend of work may
be that performed under a single award or it
may ooneist of work under a group of awards
performed in a common environment. These
faotors msy inolude the physioal loontion of
the work, the level of administrative support
reguired, the nature of the faollities or other
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resouroes omyloyed, the soientifio disoiplines
or teohnios) skills involved, the organiwa-
tional avrangements nsod, or any combina-
tion thereof, When o partioular segment of
work is performed in an environment whioh
appears to generate » significantly different
level of Indireot costs, provisjons shounld be
made for a separate indireot sost pool appli-
oable to sucl work, The separate indirect
ocost pool should be developed during bthe
course of the regulsr allodation prooess, and
the separate indirsot oost rate resulting
therefrom should be vsed, provided it 18 de-
termined that the rate differs slgnificantly
from that whioch wonld have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pondix, and the volums of worlk to whioh the
rate would apply is materied,

E, Negotiation and Appraval of Indirsot Cost
Rates

1. Definitlons, As used in this seotlon‘ the
following terms have the meanings set forth
below;

a. Oognizant agenoy mepns the Federal
agenoy respomsible for negotinting and ap-
proving indireot cost rates for a non-profit
organize,tion on behelf of all Federal agen-
oles,

b, Predetermined rate means an indirect
oot rate, applioable to s speoified ourrent or
future period, usually the organization's fis.
oal year, The rate is bassd on an ostimate of
the costs to be inourred during the period. A
praa:termmed rate is not snbjeot, to adjust.
men

o, Fixefl rate means An jndireub 0086 rate
which has the same oharacteristios as a pre-
determined rate, except that the differenge
between the estimated oosts and the aotual
ooBts of the period covered by the xate is oar-
ried forward as an adjustraent to the rate
computation of a subsequent period,

d. Final rate meaus an indireot cost rate
appliosble to & spsoifisd past period whioh is
besed on the aotue) oosts of the perlod. A
final rate is not enbject to adjustment,

&, Provisional rate or billing rate mesns &
temporary indirect cost rate applicable to &
gpeolfied period whioch is used for funding, in-
terim reimbursement, and reporting indireot
copts on awards pending the establishment of
a final rate for the period,

{. Indireot oost proposal means ths doou-
mentation prepared by an organisation to
substantinte 1ts olaim for the relmbursement
of indireot costs, This proposel provides the
basis for the review and negotiation leading
to the establishment of an organieation's in-
direot cost rate,

g. Oost objeotive means a funotion, organi-
zabional subdivision, oontract, grant, or
other work unib for whioh oost data are de-
sired and for whioh provision 1s made to ac-
cumulate and measure the oost of prooesses,

_projeots, jobs and oapitalized projects,
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9. Negotiation end approval of rates. a. Un-
loss different ayvrangements are agreed.to by
the agenoles aonoerned, the Federal agenoy
with the Jargest dollar value of awards with
an organizablon will be desighated as the
ooghizant agenoy for the negotiation and ap-
proval of the indireot cost rates and, .where
nsoessary, obher rates such as fringe benefit
and ocomputer oharge-out rates. Onoe an
agenoy i essigned ocognieance for n Dar-
tionlar non-profit organization, the assign-
mont will not be changed unless thers is s
major Jong-term shift in the dollar volume of
the Fodera) awaxds to the organization, All
ooncerned TFederal agenoies shall be given
the opportunity to participate in the nego-
tiation prooess but, after a rate has been

agreed upon, it will be accepbed by all Fed-
eral agencies, When & Xederal agenoy has
reason to bolieve that Bpeoial operating fac-
tors affecting its awards necessitabe spsoial
indiveot cost rates in acoordsmoe with sub-
paragreph D.b of this eppendix, it will, prior
to the time the rates are negotiated, nof.ﬂy
the cognizant agenoy,

b. A non-profit organisation which has not
proviously established an indireot copb rate
with & Fedsral agenoy shall submit its ini-
tia) indireot cost proposal hnmediately after
the organization is advised that an award
will bs mede and, in no event, later than
three months after the sffeotive date of the
award.

8, Organizations that have previously es-
tablished indiveot oost rates must submit &
new indirsob oosb yroposal to the cognizant
agenoy within six months after the close of
eaoh fisoal year, v

4. A predetermined rate may be negotiated
for nse ox awards where theve is reasonable
assurancs, based on past experience and reli-
able projection of the organization's cosbs,

that the rate is not likely to exoeed & rate .

based on the organization’s actuel costs,

¢, Fixed rates may be negotiated whers
predetermined rates.ave not oonsidered aY-
propuiate. A fixed rats, however, shall not be
negotiated if all or s substantinl portion of
the orgenization’s awards are expeobsd to ex-
pive helore the oaxry-forward adjustinend san
be made; the mix of Pederal and non-Federal
work nt the organization is too erratic to
permit an syuitable ocarry-forward adjuste
ment; o the organization's operations fiuo-
tuate signifioantly from year to year,

1. Provisiona} and finel »ates shall be nego-
tiated where neither predstormined noy fixed
vates are sppropriate.

g, The resnlts of each negotiation shall be
formalized n a written agreement betwesn
tho ‘cognigant agenoy and the non-profit or-
ganization, The cognizant agenocy shall dfe-
tribute copies of the agreement to al} gon-
cernsll Federal agenoles.

h, If o dispute arises in a negobiahinn of an
indireot oost ‘yate betwesn the ocognizent
agenoy and the non-profit organization, the

2 CFR Ch, Il (1-1-09 Edition)

dispute ghall be resolved in accordance with
the sppenls prooedures of the cognjzant
AgONOY,

1, To the extent that problems are encoun-

tered aynong the Federal agenoies in conneo-

tion with the negotiation and apyroval proa-
osg, OMB will len assistance as veguirved to
rpsolve suoh problems in & thmely maxner,

APPINDIX B TO PART 230—SELBOTED
IrnMs OF COST

BELEOTRD ITBMS OF COST

TABLD OF CONTRNTS

1, Advertising and publio relations oosts

2. Advisory counoils

8, Alooholic beverages

4, Andit costs and related servloas

b, Badl debts

6. Bonding ocosts

7, Communioation costs

8, Compensation for personal services

8, Oontingenoy provisions

10, Defonss and proseontion of criminal and
olvil proosedings, ecleims, appsals and
patent infringement |

11, Depreciation and nse allowances

12, Donations and coxntributions

18, Employse morale, health, and welfare
oosts

14, Dutertainment costs

16, Bquipment and other on,pit;al expendi—
tures

> 18, Tines and penalties

17. Pund raieing and investmént manage-
ment costs

18, Gains and losses on depreciable assets

18, Goods or services for personal use

20, Houslog and personal living expensss

21, Idle faoilities and idle oapaocity

232, Insuranoce and indemnifiontion

23, Intorest

24, Linbor relat,iona ocosts

26, Lobbying

28, L.osses on other sponsored agreements
or pontraots

21. Maintenanos and repair gosts

28, Mnterials and supplies costs

20, Meetings and conferenoes

80, Memberships, subsoriptions, and profes-
sionel pobivity costs

81, Organization cosbs

32, Page ohavges in professional jonrnals

38, Participant support costs

a4, Patont costs -

86, Plant and homelend soourity costs

86, Pre-agresment oosts

87, Professionnl pervioes oosts

88, Publication and printing copts

89, Rearrangoment and alteration costs

40, Reconversion oosts .

41, Reoruiting oosbts

42, Relooation oosts

43, Rental costs of buildings and equipment

44, Royalties and other costs for uss of pat-
ents and copyrights
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45, Selling and marketing

46, Spooialized servios facilities

47, Taxes

49, Termination costs applioable to spon-
sored agreements

40, Training oosts

50, Trensportation costs

b1, Trave) costs

52. 'Trustees -

APPENDIX B TO PAR‘I‘ 280—BELLOTED ITHMS OF
oosT

Paragraphs 1 through 52 of this appendix
provide prinoiples to bs applied in estab-
lehing the allowabllity of oertain items of
oost, These prinoiples apply whether a oost is
trested as direct or indjrech, Faflure to men-
tion o partionlar item of cost is not intended
to imply that it is unallowable; rather, de-
termination ag to allowability in ench oase
should bs based on tho trentment or prin-
oiples provided for similar or related items
of opst,

1. Adverbismg and public relations oosts, a.
The terin advertising costs means the costs
of advertising media and corollary mdminis-
trative gosts, Advertising medis inolude
megazines, newspapoers, radio and television,
direat mail, exhibits, electronio or oomputer
transmittals, and the like,

b. ‘The term publio relations includes ocom-
munity relations and means those aotivities
dedioated to malntaining the image of the
non-profit organization or meaintaining or
promoting undersbanding and favorable rela-
tions with the community or public at layrge
or any segment of the publio,

¢. 'The only allowable advertising oosts are
those which axe solsly for:

(1) The reornitment of pexsonnsl reguired
for the performandcs by the non-profit organi-
gation of obligations arislng under & Federal
award (Bee algo paragraph 41, Reoruiting

- posts, and paragraph 42, Relooabion oosts, of
4his appendix); .

(2) The propurement of goods and pervices
for the performanoe of & Mederal aweard;

(3) The disposal of sorap or surplus mate-
rials acguired in the pesrformance of a Fed-
eral award exoept when non-profit orgenize-
tions are reimbursed for disposal 0osts at a
predetermines amount; or

(4) Other speoific purposes necesgary to
meeb the reguirements of the Pederal award,

4. The on]y allowable public reladions costs
are:

(1) Oosts mpecifionlly required by the Fed-
eral award;

(2) Oonts of communicating with the pnblo
and press yertaining to speoifio aotivities or
accomplishments whioh result from poxform-
anocs of Poderal awards (these costs are oon-
sidered necessary as part of the outreaoh ef-
fort for the Pedera) award); or

(8) Oosts of conduoting general Maison with
news media and government public reladions
officers, t0 the extent that such aotivities

Pt 230, App. B

are limited- to communiocation and laison
nepessary keep the publjo informed on mat-
ters of public oonoern, .such as notices of
Federal oontractigrant awerds, ﬂnanoia.l
mattors, eto,

o, Qosts identified in subpamgmphs 4 a.nd d
if Inourred for more than one Federal award
ox for both sponsorsd work and othey work of
the non-profit organisation, ars sllowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (*Direot Costs')
end O, (*Indirect Costs") are observed,

[, Unallowable advertising and public rela-
thons costs inolude the following:

(1) All advertising and publio relations
oosts other than as speoified In subpara-
graphs o, 4, anq e}

(2) Costs of meetings, conventions, ocon-
vooations, or other events rslated to other
aotivitien of the non—prom organization, in-
oluding:

(&) Oosts of ataplo,ya. demonsbrablons, and
exhibits

(b) Oosf.s of meatﬁng rooms, hospitality
suites, sand other speoia) faollitics wsed in
conjunotion with -shows and other speotal
events; and

(o) Balaries sand wages of employees en-
gaged in setting up and displaying exhibits,
ga,kmg demonstrations, and providing brief-

B8}

(8) Costs of promotional items and memo-
rabilla, inolnding modela. gifts, and sou-
venirs;

(4) Oonts or advertising and publio relations
des{gned solely to promote the nou-pront or-
ganization,

2, Advisory Oounoils, Costs mu\u'rad by ad-
visory counolls or sommittess are allowable
an g direct oost where authorived by the Ped-
era)l awarding agenoy or as an indireot cost
where allooable to Federal awards,

3, Alooholic beverages, Costs of alepholio
beverages are unallowable,

4, Audit oosts end related services. a. The
oosts of andits reguired by, and performed in
acoordence with, the Bingle Audit Act, &s
implemented by Ofroular A-188, “Audibs of
States, Looal (Rovernments, and Non-Profit
Organizations’ are asllowable, Also see 91
U.8.0, 1605(b) and seotiod 230 ('‘Audit Costs™)
of Ciroular A-183, .

b, Other audit oosts are allowable if in-
oluded in an indirect cost rate proposal, or if
speoifioally approved by the awarding agen-
oy as a direot copt to an award,

o, The oost of agreed-upon praoadures en-
gagements 0 monitor subreoipients who are
exempted from A-188 under geotion 200(d) are
allowable, subjeot to the conditions listed in
A~133, seotion 230 (b)(2), g

6. Bad debts, Bad ‘debts, inoluding losses
(whether sotual or estimated) arising from
uncollootable gecoounts and othey claims, re-
lated oolleotion oosts, and related legel
o0Bts, are unallowabls, .
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6. Bonding oosts. a. Bonding oosts arise
when the Pederal Government reguires as-
surance against finanoinl loss to itself or
others by reason of the aot or defanlt of the
non-profit organization, They arlee also in
instances where the non-profit organization
requires stmilay assuranoce, Inoluded are such
Bonds as bid, performanoce, ppyment, advance
payment, infringement, and fideiity bonds.

b, Costs of bonding reguired puvsuant to
the torms of the award are allowable,

6, Oosts of bonding reguired hy the non-
profit ovganieation in the geveral conduot of
its operations are alloweble to the extont
thet such bonding is In acoordsnce with
sound business praotios and the rates and
premjums ave reasonable under the oir-
oumstanoss,

7. Communioation costs, Josts inourrad for
telephone services, looal and long distanocs
tolephone onlls, telegrams, pobtage, mes-
senger, electronio or compnter tienemittal
servioes and the ke are allowable,

8. Compensetion for personal services. a,
Definition, Compensation for personsl sery-
ioes includes all "compepsation paid our-
rently or asonéd by the organizetion for
servioes of omployees rendered during the
period of the award (exoept as otherwise pro-
vided in subparagraph 8.h of this appendix),
It inoludes, but is not limited to, salaries,
wages, direotor's and exeoutive sommifitee
member's fees, incentive awards, fringe bene-
{its, pension plan oosts, allowances for off-
site pay, incentive pay, looetion allowanoss,
hardship pay, and cost of Miving differentials,

b, Allowability, Except as otherwise spe-
oifionlly provided in this paragraph, the
oosts of such compensation are allowabls to
the oxtont that:

(1) Tota) compensation t6 Individual em-
ployees is rveasonable for the servioes ren-
deored and oonforms to the established poloy
of the ovganieation consistebtly applied to’
both Tederal and non-Faderal aotivities; and

(2) Oharges to awards whether trented as
direot op indireot costs are determined and
supparted s raguirad in this pavagraph,

¢, Rensonableness. (1) When the organiza-
tion is predoininantly engaged in aoctivities
other than those sponsorsd by the Federal
Government, compensation for employess on
fedlerally-sponsored work will be considered
reasonable to the extent that it is oonsistent
with that paid for similex work in the arga-
nization’s other aotivities.

(2) When the organization is predominanbly
sngaged in lederally-sponsoreq aotivities and
in onses where the kind of employees re-
guived for the Iederal aotivities arve nob
found in the organization's other notivities,
ocompensation for employess on federally-
sponsorsd work will be considersd reasonable
to the extent that it is compavable to thab
padd for similar4wvork in the labor markets in
whioh the orgeniention competes for the
kind of employees.involved,

2 CFR Ch, It (1-1-09 Edition)

f, Speoial oonsiderations in determiving
allownbility, Oertain conditions require spe-

oinl oonsideration and possibie ¥mitations in .

determining oosts wunder Nedera) awards
where amounts or types of compsnsation ap-
pear unreasonable, Among suoh conditions

‘ars the Joliowing:

{1) Oompensation to members of non-profit
organizations, trastees, divecbors, assooiates,
offioers, ox the immediate families thereof.
Dgtermingtion should be madé thet swoh
compensation is remsonable for the aotnal

personal servioss rendersd rather than a dis-

tribution of earnings in exoess of costs,

" (8) Any ohgnge in an organizption’s oom-
pengation polioy resulting in a substantial
{norense in the organization's level of som-
pensabion, particwlarly when it was conour-
rent with an inoresse in the ratio of Faderal
awards to other aoctivities of the organisa-
tion oy any change in the treatment of.al-
lowability of speolfio types of compensation
aue to ochanges in Federal polioy,

8. Unellowable oosts. Oosts which are unal-
Jowable under other paragraphs of this ap-
pendix shall nbt .be allowable under this
paragraph solely on the basis theb they con-
stitute personal compensation.

{, Overtime, extra-pny shift, and multi—
ghift yremiums. Premiums for overtime,
extra-pay shifts, and multi-shift worle are al-
lowable only with the prior-approval of the
awerding agenoy axcept:

(1) When neoessary to cope with emer-
genofes, such as those resulting from acol-
dents, natnral disasteys, bLreakdowns of
equipment, or ooonsicnal operational bobttle-
neoks of & sporadio nature, *

(2) When employees ave partox‘ming indi-
raot funotions, such a5 administration, main-
tenanos, or accounting,

{3) In the performance of tests, laboratory
progedures, or other similar operations
which are continuous in nature and oannot
Yeasonably be interrupted or otherwise com-
Dleted,

(4) When, Jower overall oost to the Feflexal
Government will result. . )

g. Fringe henefits. (1) Frivge benefiis in
the form of regular compensation paid to
employses duviug periods of anthorized ab-
gences from the job, such as vaontion leave,
siok leave, military leave, and the likrs, are
sllowabls, provided suoh oosts rre absorbed
by a)l organisation aotivities in proportion
to the relative amount of time or effort aotu-
11y devoted tio ench.

(2) Fringe benefits in the forn of employer
contyibubtions or expenses for sooial seowrity,
employee ilnsuranoe, worlimen’s compensg-
tion insurance, pension plan costs (see Bub-
pavagraph B.h of this appendix), snd the e,
ars allowaple, provided such Venefits are
granted in acdordanoe with established writ-
ten organization poliofes, Such benefits
whether treated as indireot costs or re direct
oosts, shall be distributed to partionlar
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awards and other aotivities in a ‘manner con-
sistont with the pattern of benefits accruing
to the individnuale or group of employees

whose palarier and wages are chargeable to

suoh awards and other aotivities,

(3)(a) Provigions for u reserve under & self
insuranos program for unemployment ocome
pensntion or workers' ocompensation are ale
lowable to the extent thet the provisions
represont rersonable estimates of the labil-
{ties for suoh compensation, and the types of
coverage, extent of ooverapge, and rates and
premiums would have heen allowable had in-
suranoe been purohased o cover the risks,
However, provieions for self-insured liabil-
ities whioch do zob bacoms payable for more
than one yeaxr after the provision is made
shell not exosed the present value of the M-
ability,

(b) Whore an organization follows a oon-
pistent polioy of expensing aotual payment-s
o, or on behalf of, exployees oy forimer em-
ployess for unemployment compensation or
workers’ oompensation, suwoh payments are
allowable in the year of payment with the
prior approval of the awarding agenocy, pro-
vided they are allooated to all sotivities of
the organization,

(4) Oosts of insurance on the lives of trust-
ees, officeis, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the Insurance
ropresents additional oompeneation, The
oobts of such insurance when the organine~
tion is named ap beneficlary are unaliowable,

3. Organization-furnished sutomobiles,
Thet portion of the cosb of organization-fur-
nithed auntomobiles that relates to personal
use by employees (inoluding transportation
to end from work) is unallowable as iringe
benefit or indiraot costs regardless 6f wheth-
er the oost is reported as taxable fnoome tio
the employees, These oosts ave allowable ap
direot oosts to sponsored eward when neo-
essary for the performanse of the spongored
award and approved by awarding agenoles.

i, Pensfon plen costs, (1) Costs of the orga-
nization’s pension plan which are jnourred in
avoordance with the established policles of
the organization are allowable, provided:

(a) Buoh policies mest the test of remson-
ebleness;

(b) 'Phe methods of cost allooation are not
diseriminatory;

(0) The oost assigned to eaoh fisoal year is
determined in acoordance with generally ac-
cepbed sccounting principles (FAAP), as pre-
soribed in Accounbing Prinoiples Board Opin-
ion No. B {gsued by the Amexican Institute of
Cortified Public Accountants; an

(1) The oosts assigned to a given fisonl yoar
are funded for all plan partioipants within
six months after the end of that year, How-
ever, incresses to normsl and pest service
ponglon oogts osused by a delay in funding
the aotuarial Mabllity beyond 80 days after

P1. 230, App. B

easch quarter of the ysar to whioh saoch oosts
are assignable are unallowable,

(2) Penslon plan terminetion Inshrance
premiums paid pursuant to the Dmployes
Retirement Income Security Ast (ERISA) of
1074 (Pub, L, 03-408) are allowable. Late pay-
me]nta oharges on such premiums pre unpliow-
able,

“(3) Mxoise taxes on scowmulated funding
defiolenofes and other penalties imposed
undor TRIBA are unatlowabls,

3. Incentlve compensation, Inoentive com-
penenbion to employeas based on ocost redno-
tion, or efficlent performance, suggestion
awarde, safoty awerds, eto,, ate allowable to
the extent that the overall sompensabion is
determined to be reasonable and such costs
are paid or aoorned purshant to an agree-
ment entered into in good faith botwesn ths
organigation and the employees before the
services were rendered, or pursuant to an es-
tablished plan followed by the organjzation
8o oonsistently as to imply, in effeot, an
agreement to make such payment.

k, Severanoce pay. (1) Severancs pay, also
commonly referred to as dismiesal wages, 16
& payment in addition to regular salaries and
wages, by organizations to workers whose
employment is being terminated, Costs of
soverance pay are allowable only to the ex-
tent that in each onse, it is requirad by:

(a) Law

(b) Bmployer-employee agreement )

(o) Mistablished policy that constitutes, in ef-
foot, ari implied egreement on the organi-
setion’s pary, or

(d) Oiroumatances of the partionlar employ-
mont,

(2) Oosts of Beverance payments ave dlvided
into two ontegories as follows:

(&) Actual normal turnover severanoe pay-
ments shall be alloonted to all activities; or,
whers the organigation provides for a reserve
for normal severanoces, such method will be
aooeptable if the charge to ounrrent oper-
ntions is reasonable in light of payments ao-
fually made for normal severances over &
representative past period, and if amonnts
charped are allooated to all rotivities of the
orgenization.

(b) Abnormal or mass severance pay is of
suoh & conjeotural nature that measurement
of .costs by means of an acormal will not
aohfeve equity to both parties, Thus, accrn-
als for this purpose ayé not allowable. How-
ever, the Federal Government recognizes 1ts
obligation to partiolpate, to the extent of its
fair shaye, in any speoific payment. Thus, al-
lowability will be oousidered -on & oase-by-
onse basis in the event or ooourrence.

(o) Copts inourred in osrtain severanoce PRy
paokages (commonly known as “a gdlden
parachute” psyment) whioh are in an
emount in exeess of the normal severanoce
pay pald by thé organization to an employee
upon termination of employment and are
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paid tp the employes oontingent upor a
ochange in mansgement oontrol over, or own-
ership of, the organizntion's assets are unal-
lowable.

(4) Beveranoe payments to foreign nation-
ais smployed by the organizabion outside the
United Btates, to the extent that the amount
sxoeeds the oustomary or prevailing prac-
ticep for the orgenizatfon in the Uniped
Rtates are unallowable, unless they are neo-
engary for the performance of Federal pro-
grams and spproved by awarfing agenaies,

(o) Boveranos payments to Joreign nation-
als employal by the organigation outside the
TUnited Bbates due to the termination of the
foreign national as g result of the closing of,
or onrtadlment of activities by, the organiza-
tion in that country, are wnallowable, unless
they are neoessary . for the performence of
Federal programs and approved by ewarding
agenofes,

1, Tralning oosts, See paragraph 49 of this
appendix,

m, Support of salaries and wages,

(1) Charges to awards for salaries and
wages, whether treated es divect oosts-or in-
dlveot oosts, will be based onm dooumented
payrolls approved by & responsible offloirl(s)
of the organization, The distribution of sale-
ries sand wages to awards must be supported
by paysonnel aotivity reports, as presoribed
in gubparagraph 8.m.(3) of this appondix, ex~
ospt when a substitute system hes been ap-
proveq in writlng by the cognizant sgoenocy:
(Be: siubyaragraph B, 2 of ‘Appendix A o this
parb,)

(2) Reports reﬂsoting the distribution of
aobivity of eech employse must be main-
tained for sl staff members (professionsls
and nonprofessionals) whose compensation is
charged, in whole or in pprt, direotly to
ewards, In addition, in order to suppoyt the
alloostion of indirect ocosts, suoh reports
must also be maintained fox other employees
whose work involves two oy 1more functions
or nobivities if o distyibution of their com-
pensation hetwesn suph functions or notivi-
ties is needed in the determination of the or-
panization’s indireot oosb rate(s) (a.¢., a0 em-
ployee engaged part-time In indireob cosb no-
tivities and part-time in a dirsot funotion),
Reports meaintained by non-profit organiza-
tions to natisfy thess regquirements must
mest the following standards:

(a) The yeports must reflect an afbar-the-
faot determinatiion of the aobual activity of
saoh employes, Budget estimetes (i.c,, esti-
mates determined before fhe seyvicss are
performed) o hot qualify as support for
chayges to awards.

(b) Each reporb must acoount for the total
aotivity for which employess ore oom-
penspbed and whioh is required in fulfillment
of thelr obligations to the organization,

(o) The reports must e sigued by the indi-
vidusl employes, or by & responsible super-
visory offiolal having first hand knowledge

2 CFR Ch. Il (1-1-09 Ediifion)

of the aotivities performed by the employes,

- that the distyibution of notivity represents a

rensonable estimate of the actual work per-
foirmed by the employee during the perdods
ooverad by the reports,

(d) The reports must be propared at Jeast
monthly and must opinoide with ons or moye
PRy periods,

(8) Ohayges for the salaries and wages of
nonprofessions)l employess, in addition to
the supporting dooumentation desoribed in
snbpavagraphs (1) and (2), must also be sup-
ported by records indioating the total num-
ber of hours worked paoh day maintained in
oonformance with Department of Labor reg-
ulations Implementing the Fair Xabor
Btandards Aot (FLSA) (20 OFR part 516). For
this purposs, the term "‘nonprofessional sm-
ployee" shall have the same meaning as
“nonexenpt employes,” under FLSA,

(4) Salaries and wages of employees used in
meeting cost shering o metohing require-
ments on gwards must be supported in the
same manne) #s salaries sand wages olaimed
for relmbursement from awsrding agenoies,

8, Contingenoy provisions, Contributions
to 2 contingenoy reserve of any similay pro-
vision made for evenis the ocourrenos of
which oannot-be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable, The term
“oontingenoy reserve" exoludes self-insur-
anoe respryes (see Appendix B to this pars,
peragraphs 8,2.(8) and 22.8(2)(d)); pensidn
funds (see paragiaph B.1): and reserves for
normal severance pay (see paragraph 8.x.)

10, Defense and prosecution of oriminal and
oivil prooesdings, vlaims, appeals and patent
infringement, . .

&, Definitions, (1) Conviotion, as used hefe-
in, means s judgment or a conviction of &
orimine} offense by dny conrt of competent
jurisdiotion, whether entered upon as & ver-
Qiot or & ples, inoluding & conviotion due to
& plep of nolo sontendsrs,

(2) Costs inoluds, but are not Mmited to,

administrative and olerioal expenses; the .

oost of legp) services, whether performed by
in-house or private counsel; and the oosts of
the services of acoountants, oonsulteants, or
others retained by the oyganization to assist
it; oosts of employoees, officers and trusiees,
and any similar oosts inowrred before, dur-

- ing, andl after commenocement of p judiocin) or |

administrative procseding that bears a di-
veot velationship to the progeedings,

(8) Frand, as uesd herein, means aots of
frang corxruption or attempts to deirand the
TFederal Government o to ocorrupt its agents,
aots that oonstitube & oawse for dehamnent
or suspension (as speoified in agenoy regila~
tions), and aots which violate the Talse
Oinims Aot, 81 U.8.C., seations 37268781, or
the Anti-Kickbaok Act, 41 U.S.0, seotions 51
and b4,

(4) Penalty does not inolude restitution, ve-
imbursement, oy oconmpensatory damsages.
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(6) Proceeding {noludes an invostigation,

b. (1) Bxoept as otherwise desoribed heresin,
costs inouried In oonneotion with any orimi-
‘nal, oivil or administrative prooesding (in-
oluding flling of a false certification) com-
monoed by the Federa)l Government, or a
State, looa) or foreigh government, are not
allowable If the prooseding: Relates to & vio-
lation of, or failure to comply with, a Fed-~
erp), Btatoe, loon) or foreign statute or regu~
Jetion by the organization (inocluding its
agents and employess), and results in any ‘of
the following dispositions:

(8) In a orimina) proceeding, a conviotion,

(b) In a olvil or administrative procesding
involving sn allegation of fraud or similsr
misoonduot, a determination of organiZa-
tlonal Hebility,

(0) In the onse of any oivil or administra-
tive prooeeding, the imposition of a mone-
tary penalty.

(d) A finel deoision by en appropriate Fed~
eral offiois)l to debar or suspend the organi-
gation, to resofnd or vold an award, or to ter-
minate an awerd for defanit by reason of &
violetion or failure to comply with a Jaw or
regulation,

(e) A disposition by consent or ocom-
promise, if the aotion conld have resulted in
any, of the dispositions deroribed in subpara-
gfapha 10.1, (1)(&). (b), (0} or (1) of this appen-

X,

(2) If more than one prooeeding involves
the same alleged misconduot, the oosts of all
such proosedings shall be unallowable if any
one of them results in one of the dispositions
S{IOWD in subparagraph 10,b.(1) of this eppen-

x, .

o, If.& prooesding referred to in subpara-
graph 10,b of this appsndix 18 commenoed by
the Pederal Government and Is resolved by
oonsent or sorhpromise pursuant to an agree-
ment entered into by the organiestion and
the Federal Government, then the oosts in-
ourred by the organisation in oonneotion
with such procesdings that are otherwise not
allowable under subparagraph 10,9 of this ap-
pendix may be allowed to the extent speoifi-
oally provided in such agreement.

d, If e prooseding referred to in subpara-
graph 10.b of this appendix is commenced by
& Btate, loon) or foreign government, the ati-
thorized Pederal officls) may allow the costs
inourred by the organization for suoh pro-
ooadings, If such authorized offioial deter-
mines that the oosts were incurred as a re-
sult of a mpeoifio term or condition of o fed-
erally-aponsored award, or specific written
direotion of an aubthorized offiolal of the
gponsoring agenoy,

6. Oosts Inonrred {n conneotion with pro-
osadings desoribed in subperagraph 10.b of
this appendix, but whioh are not mede nnal-
lowable by that snbparagraph, may be al-
lowed by the Federal Goversment, but only
to'the extent theti -

P1. 230, App. B

(1} The oosts are reasonable in relation to
the agtivities required to deal with the pro-
oseding and the underiying csuse of action:

(3) Payment of the oosts inourred, as allow-
able and allooable aoats, s not prohibited by
any other provision(s) of the sponsored
awerd;

(3) The oopts are not obherwise recovered
from the Pederal Government or a third
party, either direotly as a result of the pro-
oseding or otherwise; and,

(4) The peroontage of ooets allowed doee
not exoeed the peroentage determined by an
anthorized Federal offiolnl to bs appropriate,
congidering the oomplexity of the litigation,
generally acoepted principles gpoverning the
award of lega) faes in olvil actions involving
the United Btates as & parby, and snoh other
faotors s may be appropriste, Such percent-
age shall not exceed 80 pexroent, However, if
an agreemsnt reaschsd under subparagraph
10.0 of this appendix has explioltly oonsid-
ered this 80 percent I{mitation and permitted
& higher peroentage, then the fall amount of
costs resulting from thet agreement shall be
allowable,

{, Oosts incurred by the organization in
connsection with the defense of sults brought
by its employees or ex-employees under seo-
tion 3 of the Major Frand Act of 1688 (Pab, L,
100-700), including the oost of all ralief nec-
esEaYy to make such employee whole, where
the organisation was found lable or settled,
are unallowable,

g, Costs of legal, acocounting, and oonsul{-
ant services, and related ocosts, inonrred in
conneotion with defense agalnet Federal
Government olaims or appeals, sntitrust
suits, or the proseoubion of olaims of appenls
geaingt the Fedeml Government, are unal-
lowable,

h, Oosts of )eg&l‘ a.ooountlng. and oonsult-
ant gervices, and related costs, imourred in
conneotion with yatent infringement ltiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awards,

i, Oosts which may be unallowable under
this paragraph, including dirsobly assoclated
costs, shall be segregated and rvoonnted for
by the organization ssparately. During the
pondenoy of any proossding covered by sub-
paragraphs 10,b and f of this appendlx, the
Faderal Governmsent shall generally with-
hold payment of suoh oosts, However, if in
the best interssts of the Federal Govern-
ment, the Federal Government may provide
for conditional peyment upon provision of
adeguate seourity, or other adeguate agsur-
ance, and agrosments by the organlzation to
repay all unallowable costs, plus interest, if
the coabs are subsequently determined to be
unallowables,

11, Depreciation and use allowances. &,
Compensation for the nse of bulldings, other
oapital improvements, and eguipment on
hand may be made through nee allowance or

depreciation, However, exoept as provided in
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paragraph 100 of this appendix, s combina-
tion of the twve methods may not be used in
oonheotion with a gingle olass of fined assets
(e.g., bulldings, office eguipment, oompuber
egwipment, eto,),

b. The compntation of use allowanoes or
depreolation shall be based on the aoguisi-
tion oopt of the assets invelved, The acquisi-
tion oosb of an asseb donated to the non-prof-
it organization by a third party shall be its
fair market value at the tims of the dona-
tion,

0, The computation of nse allowanoss oy

depresintion will exclude;

(1) The-oost of land;

(2) Any portion of the cost of buildings and
equipment borne by or donated by the I'ed-
sral Government irrespective of whers title
was originelly vestsd or whaze it presenbly
reeides; and

(8) Any portion of the oost of bulldings and
equipment ocontributed by or for the non-
profit organization in satisfaoblon of & statu-
tory matohing requirement,

d, Genera} oriteria wheye dépradiation
method 1s followed:

(1) The period of useful service (useful life)

esbablished In each oase for usmble onpital

assets must talre inbo oonsfderation such fao-
tors as typs of construction, nature of the
sguipment used, technologlionl developraents
in the partioular program ares, and the re-
newal and replacement policies followed for
the individua) items o olasses of .assets in-
volved, The method of deprsolatibn wsed to
essign the oost of am asset (or group of ps-
gots) 40 acoonnting perfods shall refieot the
pattern of consumption of the asset duiing
it5 nseful 1ife,

(2) In the absenoe of oleny evidenoe ingi-
oabing that the expsoted consumption of the
aspet wil) be signifioantly greater or lesser in
the early portions of its useM) life than in
the later portions, the straight-line method
shall be presumed to be the appropyate
method,

(3) Dopreojetion methods once used Bhall
not e changed unless approved in adveance
by the cognizant Federal agenoy, When the
depreciation method ig introduoced for appli-
oabion to assets previously subjeot to & uss
pllowence, the combination of use allpw-
anoes and depréoiation applicable to suoh as-
sets must not exoeell the total acquisition
cost of the assets,

e. When the depreciation method is used
for buildings, a building's shell may bs seg-
vegated from each building oomponent (6.¢.
plumbing system, heating, and air oondi-
tioning sysbem, eto,) and sach item depre-
olated over iis estimated usefu) lfe; or the
entire bullding (i.e.,, the shell augd &1l compo-
nents) mey be treabed as a single asset and
deproviatad over a single wseful life.

f. When the depreciation method is used for
n partioular class of assels, no depreciation
mey be allowed on any swoh assets that,

2 CFR Ch, Il (1-1-D? Edition)

under Bubgaragraph 11,4 of this appendix,
wonldl bs viewed as fully depresiated, How-
over, B yeasopabie use allowanos may e ne-
gobinted for suoh assets IT warranted after
taking into conslieration the amount of de-
preojation previously. chayged to the Faderal
Government, the estimatsd usefal life re-
maining at time of negotiation, the effect of
any inoreased maintenancs ocharges or de-
orensed sfficiency due to age, and any other
fantors peptinent to the utilization of the
asset for the purposs conbemplated,

&, Oriterin where the use allowanoe method
is followed: :

(1) The uge ellowance for huildings and im-

provement {including land improvements,
such as paved parking arens, fenoes, and
sidewalks)  will be computed at an anmual
rate nob excesding two poroent of noguisition
ocost, -
(%) 'The uss nllowatos for eguipment; will be
compnted et an annual rate not exceeding
slx and two-thirds parcent of aojuisition
oost, When the use allowancs mebthod is used
for bufldings, the entire bullding must be
treatad as & single asset; the building’s com-
ponents (e,g,, phumnbing system, heating and
sir oonditioning, éta.) oannot be segrega,ted
frpm the building’s shell,

(8) The two peroent limitation, however,
need not be applied to eguipment which is
merely abtached or fastened to the bullding
but nob permenently fixed to it and which is
ussd as furnishings or decorations or for spe-
ofa)ized purposes (e.p; dentist cheirs and
dental treatment units, counters, laboratory
bonohes bolted to the flooy, dishwashers,
modular furnituve, om'pating, sto.), Buch
equipment will be considersl as not being
pormanently fixed to the building if 1t opn be
rémoved without the nesd for cosbly or ex-
tonsive alteratione oy repairs to the building
or the eguipment. Dquipment that meebs
these oriteris will be subjeot to the 6% per-
oent equipment nse allowanoe limitabion, :

1, Ohayges for use allowances or déprecia-

,tion must b supported by adequate properby

veoords and physioa]l jnventories must be
taken at Jeast onoe every two yeaxs (a statis-
tionl sampling Lesis {6 acoeptable) to ensure
that assets exist and are nsable and nesded.
YWhen the depreoiation method is followed,
ailsguate depreointion reoords indioating the
smount of depreciation taken éach period
must also be maintained,

12, Donations and contributions,

a. Oontributions or donetions rendered.
Contributions or donations, inoluding oash,
property, and services, made by the oygani-
zation, vegardless of the reoipient, nve unal-
lowable.

b, Donatedl services reosived;

(1) Donated or voluntser services may be
furnished to an ovganization by professional
and technioal personnel, oconsultants, and
other skilled and unskilled labor. The value
of these servioss is not reimburasble elther
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o8 a direot or indireot oost. However, the
valus of donated services may be used to
meet ocost sharing or matohing requirements
in aocordancs with the Oommon Bule,

(2) The value of donated services ntiljzed in
the performsnce of a direot oost aotivity
shell, when materia) in amount, bo consid-
ered In the determinabtion of the non-profit
ovganizntion’s indireot coste oF rabe(s) and,
aooordingly, shall bo allooated & propor-
tionate share of applicable indireot oonbs
when the following exist:

(8) The aggregate value of the services is
matserial)

(b) 'I‘he servioes are supportsd by & signifi-
cant amount of the indirsot costs inourrad
by the non-profit organigation; and

(0) The direot cosb aotivity i6 not pursued
primarily for the benefit of the IPedera) Goy-
ernment,

(3) In thoss instances where there is no
basis for determining the fair market valus
of the servioes rendersd, the recipient and
the cognizant agenovy shall negotiate an ap-
propriate alloostion of indirect cost to the
services. .

(4) Where donated services dirsotly benefit
B projeot supported by an award, the indirect

costs ellovated to the servioss will be consid- -

ered as s part of the total oosts of the
project, Suoch Indireot costs may be reim-
bursed under the award or used to mest cost
pharing or metobirg requirements,

(6) The value.of the donated services may
be ussd to mest cost sharing or matohing re-
quirements. under oonditions desoribed in
Seotion 21523 of 2 OFR part 216 (OMB Oir-
cular A-110), Where donated services are
trented as indireot costs, indireot ooat rates
will geparate the value of the donations so
that relmbursement will not bs mads,

o, Donated goods or space. (1) Donated
goods; 1,e,, expondable personal property/sup.
rlies, and donated nes of apace mey be fur-
nigshed to & non-profit organization, The
valus of the goods and spaoe is nob reimburs-
able either as & Airect or indirest oost,

(2) The value of the donetions may be used
to mesb cost sharing or mabtohing share re-
quirements under the conditions desoribed in
2 OFR part 216 (OMB Oiroular A-110), Whers
donations are treatsd ag indirsot costs, indi~
rect oost rates will separate the value of the
donations 80 thab relmbursement will not be
made,

1at. Bmployee morale, honlth, and welfaxe
oosbs,

a. The costs of employee information pub-
Hoations, heslth or first-aid olinios and/or
infirmaries, reoreationsl aotivities, ein-
ployes sounseling services, and any other ex~
penses inourred in aocordence with the non-

profit organization's established praotics or
ouatom fox the improvement of working oon-
ditions, employer-employes relations, em-

ployes morale, and employes performance

Jare allowable,

PL. 230, App. B’

b, Suoh costs will bs squitably apportioned
to al) aotivities of the non-profit organisa-
tion, Inocome generated from any of these ac-
tivities will be oredited to the gost thersof
unless sueh inoome hes been irrevooably set
over to employee welfare oxganizations,

14, Buterteinment costs, Oosts of enter-
tednment, inoluding amusement, diversion,
and soole] potivities and any ooste direotly
opsooiated with such copts (suoh ps tiskets
to shows or sports events, meals, lodging,
rentals, transportation, and gmmmes) [V
unallowabls, -

16, Dguipment and other oapital bxpendi-
bures,

g, For purposes of this subparagraph, the
following definitions apply:

(1) “Capital Bxponditures' meoans expendi-
tures for the acquisition cost of oapital as-
sots (equipment, buildings, Jand), or expend}-
turer to make improvements to capital as-
pots that materially inorease their value or
useful 1ife. Acquisition cost means the oost
of the asset including the cost to pub it in
place, Aciuisition cost for eauipmenty, for ex-
ample, means the net invoice price of the
equipment, including the aost of any modi-
fications, attachments, avoessories, or anxil-
iary apparatus necessary to make it usable
for the purpose for which it is apguired, An-
olllary oharges, suoh as taxes, uty, protec-
tive In fransit insurenoce, freight, and instal-
letion may be inoluded in, or exoluded from

the avquisition oost in sccordance with the

non-profit orgahization’s regular Aooounting
praotioces.

[¢)) "mquipment" mepus #n artiols of non-
expendable, tangible personal property hav-
ing a useful life of more than one yesr and
an acquisition oost whioh equsls or exceeds
the lesser of the oapitallzation level estek-
lished by the non-proflt organization for fi-
naneisl statement purposes, or $6000,

(8) “Bpsojal purposs eguipment” means
equipment whioh is used only for researoh,
medicnl, sofentifio, or pther technionl aotiv)-
ties, Examples of speoial purposs equipment
inolude miorosoopes, x-ray maohines, sur-
gloal ingtroments, and speotrometers.

(1) "Cleneral purposs equipment' means
equipment, whioh is not 1imited to research,
medionl, soientifio or other techuical aotivi-
ties, Bxamples inolude office equipment and
furnishings, modular offloes, telephone net-
works, information technology egwipment
and pystoms, air conditioning equipment, re-
production and printivg equipment, and
motor vehicles,

b, The following rules of allowabillity shall
apply to eguipment and other oapital ex-
penditures:

(1) Oapitsl expenditures for general pur-
pose eguipment, buildings, end Jand are unal-
lowable as direot charges, exospt where ap-
proved in advanoe by the awarding agenoy.
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(2) Onpita) expenditures for specia) purpose
equipment are allowable as direct oosts, pro-
vided that iterns with a unit cost of $5000 or
mors have the prior approvel of the awerding
agengy. ’

(3) Orpital expenditures for improvements
to land, bulldings, or equipment whioh mate-
rinlly inovease their valne or useful life are
unallowable a8 n Aireot cost exoept with the
prioy approval of the awarding agenoy.

(4) Whon approved as a fdirsot oharge pursu-
ant to paragraph 16.1.(1), (2), and (8) above,
oapital expenditnrves will be charged in the

" perlod 1n which the expenditure is fnourred,

or as otherwise determined appropriate by
and negotiated with the awarding agenoy,

(6) Bauipment anfl other capitel expendi-
tures saye unallowable as indireot costs, How-
ever, ses paragraph 11,, Depreoiation and uss
allowanoe, of this appendix for rules on the

allowability of use allowences or depreoia~ -

tion on buildings, capital improvements, and
eguipment, Also, mee paragiaph 43,, Rental
oosts of buildings and sguipment, of this ap-
pendix for rules on the allowability of renta)
oosts fox land, bufldings, and equipment.

() The umamortized portion of Any equip-
ment written off as s resnlt of a change in
oaplitalization levels mey be recovered by
oontinning tv cleim the otherwise allowable
use allowanoess or depreoiation on the eguip-
ment, or by amorbizing the amount to be
written off over a peried of years negobiated
with the tognizant agenoy,

16, Pines snd penalbies, Costs of fines and

-penalties resmlting from violations of, or

foilure of the organization to comply with
Federal, State, and looal laws and regule-
tions are unsllowable exospt when inonrred
as a result of compliance with speoific provi-
slons of an -award op instractions in writing
{from the awarding agenoy.

17, Fund raising ané investment manage-
ment oosts. a, Costs of orgamized fund rais-
ing, including finanocial campajgns, endow-
ment drvives, solicitation of gifts and be-
guests, and similar expenses inourred solely
to raise orpital or obbtain contributions are
unallowable,

b. Costs of investment counsel and stafl
and similar expenses inounrred solely to en-
hanoe inoome from investnients are unallow-
able. '

o, Fund rajsing ‘and investment activities
shadl be alloosted an appropriate share of in-
direot oorts under the oonditions desoribed

in subparagraph B.3 of Appendix A to this-

part,

18, Gains snd lopses on depreoiable assets,
a. (1) Gains and Joases on sale, retirement, or
other disposition of depreoiabls property
shall be inoluded In the yenr in whioh they
ooour as oredits or ohayges to oost group-
ing(s) in whioh the depreointion applioabls to
such property was inoluded, The amount of
the gain or loss.to bs inoluded as » oredib or
ohatrge to the rppropriate cost grouping(s)

2 CFR Ch. §} (1~1-D9 Edition)

shall be the difference between the amount
renlizged on  the property . and the
undepreointed basis of the property,

(2) Gains and losses on the Aisposition of
depreoiable property shall not be renognized
a5 & separate oredit or charge under t:he fol~
lowing conditions:

() The gain or loss is proosssed through a
depreointion acoount and s reflected in the
depreoiation allowable nnder paragraph 11 of
this eppendis, °

{b) The properby is given in exohange as
part of the phrohase price of a similay jtem
and the gain or 1oss is taken into aopount in
determining the depreoiation cost basis of
the new fbem,

(0) A loss results from the failure to main-
tain yermissible Insuranes, except as other-
v&s;lse provided in paragiaph 22 of this appen-

X,

(8) Compensation for the use of the prop-
erty was provided through use allowanoes in
Hau of depreciation in acsordance with pm\a:-

" graph § of this appendb:,

(o) Gains and losses arising from mass or
sxtraordinary sales, retivements, or other
dispositions shall be considered on & oasa-by-
oas8 basls,

b. Gains oy losses of any nature avsing .
from the sale or sxohange of property other
thexn the property coveref in subpayagraph a
shall be exoluded in computing award costs,

19, Goods or servioss for psrsonel usse,
Oosts of goods ox services for peraonal use of.
the organization’s employees are unallow-
able regaydless of whether the cost is re-
ported as taxeble inoome to the employees.

20, Houning and personal living expenses, &.
Ooats” of housing (e.g,, depreojation, mainte-
nanoe, utilities, furnishings, remt, eto,),
housing allowances and personal living ex-

penses for/of the ovganization's officers ars

unallowable as fringe bensefit or indireot
ocosbs regardless of whether the oost is ve-
ported as taxable income to the employees.
Thess oosts ave allowable as divect oosts to
sponsoyed award when necessary for the per-
formance of the sponsored awerd and ap-
proved by awarding agenoies,

b. The term "officers” inoludes onrrent and
pasb officers and employess,

21, Idle faoflities and idle oapnoity. a. As .
used in this seotion the following terms have
the meanings seb forth below:

(1) "Tacilities' means land and buildings
or any portion thereof, eguipment individ-
ually or collectively, or any other tangible
oapital asset, wherever looated, and whether
owned or leased by bhe non-proﬂt orgeniza-

tlo:

(2) “Idle faoflities”’ means completely un-
used facilities that are exoess to the non-
profit organization's owrrent needs,

(8) *IGle oapaocity' menns the unused oa-

_pacity of partially used feofltles, It is the

differenoe betweén: That whioh a faollity
could nchieve under 100 percent operating
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time on & one-shift basis less operating
Interruptions resulting-from time lost foy re-
pairs, sebups; ungetisfeotory materials, and
other normal delays; and the sxtent to which
the faoflity was aotually used to mest de-
monds during the accounting peried, A
multi-ghift basis should be ussd if it onn be
shown that this amount of vsage would nor-
mally be expestad for the bype of faoility in-
volved,

(4) "Cost of ldle faollities or idle oapaoity"
means oosts such es maintenance, repair,
housing, rent, end other related costs, ..,
insuranosp, interest, property taxes and de-
preoiation or use allowanocss.

b, The ousts of ldle fmoilibles are \mallow~
able exoept to the extent thet:

(1) They are necessary to meet fluotuations
in worlklond; or

(2) Although not necesgary to meet fluo-
tuations in workload, they were meocepsary
when aocquired and are now idle beoause of
changes in program reguirements, efforts to
schipve more sconomioal operations, reorga-
nigation, termination, or other caunses which
cotld not have been reagonahly foresesn.
Under the exoeption stated in this subpara-
graph, oopts of idle facilitler are allowable
for a reasonable poriod of time, ordinarily
not to exosed one year, depending on the ini-
tiative taken to use, lease, or dispose of shioh
faoflities,

¢, The oosts of idle oapacity are normal
oosts of doing business and ave & faotor in
the normal fluotuations of usage or.indireot
oost rates from period $o period. Such costs
are allowable, provided that the capaoity s
ressonebly antiofpated to be necefsaiy or
was originally reasonable and is not subject
to reduction or elimination by use on other
Federal awerds, subletbing, renting, or sale,
in nocordsnoe with sound business, eoo-
nomioe, or peourity practices, Widesproead idle
oepaoity throughout an entire facility or
aMong A group of assets having substantially
the same funotionh may be considered idle fa-

ollities,

22, Insuranoo and indemnification. &, Insur-
anoe inoludes jnsurance whiolh the organize~
tion Is required to oarry, or whioh is ap-
proved, under the terms of the award and
any other insurance which the organization
maeintains in oonneotion with the general
oonduot of its operations. This paragraph
does not apply to insuranoce whioh represents
fringe benefits for employess (sse subpara«
graphs 8.z and 8.1(2) of this appendix),

(1) Oosts of insurance required or approved,
rnd meintained, pursnant to the award are
allowable,

(2) Oosts of other insuranos meintalned by
the organization in conneotion with the gen-
pral oonduot of its operations are aliowable
subjeot to the following limitations:

() Types and extent of coverage shill be in
aooordance with sound business praotios and

Pl. 230, App. B

the rates anfl premiums shall be rensonable
under the oircumstanoes,

. (h) Dosts allowed for business interruption
of other similay insuransce shall be miteq to
exolude coveinge of management foes,

(0) Costs of insuranoce or of any provisions
for B veserve covering the risk of loss or
demage to Federal property are allowabls
only to the extent thab the ovganization Is
lable for such lose or domage,

(d) Provislons for o resorve nunder a self~{n-
Buranoe program are allowabls to the extent
thet types of coverage, extent of ooverage,

. rates, and premiums would have boen al-
- lowed hed insuranocs besn purchased to cover

the risks, However, provision for known or
reasonably estimated eslf-ibpured labilities,
whioh do not become payable for more than
one yenr piter the provision s made, shall
not oxoeed the present valie of the Hability.

(e) Oomts of insurance on the lives of truet-
o5, officors, or other employess holding po-
pitions of similar responeibilities ars allow-
able only to the extent that the dnsurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix), The cosl
of such Insurance when the organization is
identified as the beneficiary is unaliowable,

() Insurance againgt defects, Oosts of in-
suranoe with respeot to any ocvsts inourred to
oorreot Gefeots in the organivation's meaete-
rials or workmanship are unallowable,

(g) Mediocal liability (malpragtice) insur-
ance, Medionl liability insuranos is en allow-
able cost of Federal researoh programs only
to the extent that the Fedoral regenrch pro-
grams involve human subjeots or training of
partiolpants in research techniques, Medioa)
liabi)ity insuranoe oosts shall be treated as a
Qireot copb and shall be assigned to indi-
vidual projeots based on the menner in which
the insurer pllooates the riek to the popu-
lation aoverad by the tnsurance, .

(3) Aotual losses which oowld have been
oovered by permipsible insurance (through
the purohess of insurancs or & pelf-insuranoce
program) are unsllowable unless expressly
provided for in the award, exoept:

(a) Costs inourred beosuse of Josses not
oovered nnder nominal deduotible insurancs
coverage provided in keeping with sound
business practice ars allowable, |

(b) Minor losses not covexsi by insuranocs,
such as spoilage, breakage, and disappenr-
ance of supplies, which ooonr in the ordinary
oourse of operabions, are allowable,

b, Indemnifioation includes seouring the
orgenization agalnst liabilities to third per-
soneg and any other loss or demage, not com-
penseted by insuranos or otherwise, The Fed-
eral Government is obligated to indemnify
the organization only to the extent expressly
provided in the awerd.

23, Interest, a. Costs inmourred for interent
on horrowed oepital, temporary use of en-
dowment funds, or the use of the non-profit
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orgenization’s own funds, however Iep-
yesented, are unallowable, However, interest
on @Qebt inourred after Sephember 29,1085 to
aoghire or replace oppital assets (inoluding
renovations, alterations, equipment, land,
and onpital esspts noguived through ospital
1eases), aoguired after Beptember 29, 1005 and
used in support of Federal awards is allow-
able, provided that:

(1) Tor faollities noquisitions (exolnding
renovablons and nlterations) costing over $10
milljon where the Fedexal Government's re-
imbursement is expected to sgual pr excesd

40 percent’ of an a.aset's oost, the non-profit:

organization prepares, prior to the aoguisi-
tion or replavement of the oapital asset(s), &
Justifioation that demonstrates the nesd for
the faoflity in the conduot of federally-spon-
sored aobivities, Upon reguest, the needs jus-
tifioation must be provided to the Federal
agonoy with oot cognizance suthority as e
prerenuisite to the continued allowability of
interest on debt and deyreoiation related to
the faoflity, The needs justifioation for the
aoguisition of a facility shonld inoclude, at &
minimum, the following;

(a) A statoment of purposs and justifioca-
tion for feollity acguisition or replacement.

(b) A statement as to why onn'ent fa.0§14~

_ties are not adeguate,

(o) A statement of plennad future. use of
the faollity.

(d) A desoription of the financing agree-
ment to be arranged for the facility. - .

(e) A summary of the building coniraoct
with estimated cost information and state-
ment of source and use of funds,

(f) A sohedule of planned ocoupanoy dates,

(3) Foxr faoilities costing over $500,000, the
non-profit; oxganization prepares, prior to the
aoguisibion or veplacement of the faoility, a
lease/purohass annlyeis in rooordance with
the provisions of §§216,30 through 215,87 of 2
OFR 216 {(OMB Cjronlar A-110), which shows
that e finanoed purchase or onpital lease is
1ess cosfly to the organization than other
leasing alternatives, on & net present value
Dasis, Diggount rates ised shonld be egual to
the non-profit organization's auticipated in-
torest rabes and should be no higher then the
fair market rate available to the non-profit
organigation from an unrelated (“‘arm's
length”*) third-party. The lease/purchase
annlysis shall include a comparison of the
net present value of the projeoted tiotal cost
comparisons of both alternatives over the pe-
lod the asset 15 expsotei to be nsed by the
non-profit organigation, The cost compari-
sons msseoiated with purchasing the facility
phal) include the BBtimated purobass prics,
antloipated operating and maintenance costs
(including property taxes, if applicable) mot

-included {n the debt finencing, less any esbi-

mated nsset salvaze value at the end of ths
period defingd above, The vost somparison
for a oapital lease shell inolude the esbi-
mated botn) Jease payments, any estimatad

2 CFR Ch, Il (1=1-09 Ediition)

bergain puvchase option, operating and
madntenance oosts, and taxes not inoluded in
the oapital leasing arrangement, lass any es-
timated oredits dume under the lease at the
end of the period defined ahove. Projeoted
operating leass costs shall b based on the
entioipated oost of leasing comparable facili-
ties at falr mavket rates under renta) agros-
ments thet would be xenewed or reestab-
lished over the psriod defined above, and any
expeotad maeintenance ocosts eand allowable
property taxes to be horne by the non-profit
organization direotly or as part of the leass
arrangement,

(3) The aotnal interest cost olaimed is
prodicated uwpon intersst rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
labed (“arm’'s length") third party,

(4) Investment sarnings, inoluding interest
income; ox bond or loan prinoipal, pending
payment of the construotion or acquisition
oosts, are used to offset allowable interest
oost, Arbitrage earnings reportabls to the In-
tornnl Revenue Service are not required to
be ofiseb against allowable intersst costs.

(6) Relmbursements are limited to the
loast costly alternabtive based on the total

" oost enalysls ragquired under subparagraph

23.b, of this appendix, For example, if an op-
erating lease is detormined to be less ocostly
then purchasing through debt finanocing,
then reimburssment {8 lmited to the
amount determined-if lensing had besn used.
In all oases where @ lense/purchase analysis
is performed, Federal reimbursement shall
be based upon bhe least expensive alter-
native,

{6) Non~profit orgemizaﬂons are also sub-
;leot 1o the following conditions:

(2) Interest on debt inpurred to finance oxr

‘refinance assets - aoguired before or reac-

qg{red aftior September 20, 1695, is not allow-
able,

{b) Interast attributable to fully depre-
olated assets is unaliowable,

(0) Tor debt axrangements over 51 million,
unless the non-profit oxganization males an
initial squity contribution to the asset pur-
ohass of 25 percent or moxe, non-profit ovga~
nizations shall reduce olaims for interest ex-
pense by an amount egual to Imputed inter-
esb eaynings on excess oash flow, which s to
be ogloulated as follows, Annually, non-prof-
it organizations shall propaye a owmulabive
(fvom the inception of the project) report of
monbhly onsh flows that inoludes inflows and
oubflows, regardless of the funding source.
Inflows oonsist of depreciation expenss, am-
ortization of onpitalized construotion imber-
est, snd annual interest oxpense. Foxr omsh
flow oaloulations, the annusl inlow figures
shall be divided by the namber of months in
the yenr (usially 12) that the building is in
servioe for monthly amounts, Outflows oon-
sist of initinl equity ocontributions, debt
prinoipal payments (less the pro rvaty shabe
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attributable to the unallowable ocosts of
land) and intevest payments, Where oumu-
lative inflows exceed oumulative outflows,
interest shall be oplonlated on the excoss
inflows for that period and be treated as a re-
duotion to allowable interest exyenss, The
rate of interest to be used to compute earn-
inga on exoess cagh flows shall be the thiee
month Tressury Bil) olosing rate as of the
1ast bueiness day of that month,

(d) Substantial relocation of federally-
sponsored aotivities from a faoility financed
by indebtsdness, the vost of Whioh was fund-

- of in whole or part through Federal reim-

burssments, to another facility prior o the
expiration of & period of 30 yenrs reguires no-
tioe to the Federal cognizant agenoy, The ex-
tont of the relooadion, the amount of the
Federal partioipation in the finanoing, and
the depresintion and interest charged to date
may require negotiation and/or downward
ndjustments of replacement space charged to
Tefteral programs in the future.

() The nllowable cogts to acquire faoilities
and equipment are lmited to & fair market
value svailable to the non-profit organiza-
tion from an unvelated (“‘arm’s length®)
third party.

b. For non-profit organizations subjeot to
“[al) coverage” under the Cost Accounting
Btandards (OAS) as defined at 48 OFR
803,201, the intorest allowability provisions
of subparagraph a do not apply. Instead,
these organizations' sponsored agreements

are subjeot to OAS 414 (40 OFR 0003.414), oost
of money a8 an element of the cost of faofll-
ties onpital, end OAS 417 (46 OFR 9803.417),
608t of money as an element of the cost of
oapital aseets under conatirnotion,

6. 'The following definitions are to be used
for purposes of this paragraph:

{1) Re-acquired asssts means assots held by
the non-profit orgenization prior to Bep-
tember 20, 1686 that have again come to be
held by the organization, whether through
rapurchage or refinanoing, It does nmot in-
olude amsets aoquired to replace oldexr assets,

(2) Initial eguity contribution means the
amount or value of contributions mede by
non-profit organizations for the anguisition
of the asset or prior to cooupancy of faoili-
ties,

(3) Asset ocosts mesns the oapitalizable
costs of an asseb, inoluding oonstruction
oosts, acguisition costs, and other suoh costs
capitalized in accordance with GAAP,

24, Linbor relations costs, Costs inourred in
majnteining satisfactory relations between
the organization and its employess, Inolud-
ing costs of labor management committess,
employeo publicadions, and other related ao-
tivities are allowable,

25, Lobbylng, & Notwithsteunding other
provisions of this appendix, oosts. associated
w;th the foliowing sotivities are unallow—
able; -

Pt. 230, App. B

(1) Attempts to influenve the outoomes of
any Federal, Stats, or loosl election, ref-
erendum, jnitiative, or afmilar proocedurs,
through in lrind or oash contributions, en-
dorsements, publiolty, or similar activity:

(3) DMsateblishing, administering, ocontrib-
uting to, or paying the expenses of a polit-
forl party, oampaden, politioal aotion com-
mittes, or other organization established for
the purpose of 1nnuenoing the outoomes of
elecbions; .

(8) Any attempt to lnﬂuenoe' 'The introduo-
tion of Teders) or Stabe legislation; or the
enaotment or modification of any pending
Toderal or Btate legielation through commu-
niocation with any member or employee of
the Oongress or Btate legislature (lnoluding
efforts to influenoe 8tate or looal offioiels to
engage 1n similar lobbying aotivity), or with
any Government offioial or emplayes in con-
neption with a decisfon to gign or veto en-
rolled legislation;

(4) Any atbempt to influence: The fntrodue-
tion of Tederal or Btate leglslation; or the
onaotment or modifioation of any pending
Federal or State legislation by proparing,
distributing or using publiclty or props-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or perticipate in any mass demonstration,
maroh, rally, fundraising drive, lobbying
campalgn oxr letter writing or telephone cam-
paign; or

(6) Logislative llaison aotivities, including
attendance ab lagis]amve sessions or com-
mittes hoarings, gathering informetion re-
garding legielation, and analyzing the effeot
of legisletion,. when suoh aotivities aré omr-
rled on in support of or in knowing prepara-
tion for an effort to engage In unallowable
lobbying.

b, The following activities are exospted
from the coverage of subparagraph 26,6 of
this appendix:

(1) Providing & teohinioal and faotuel pres-
entation of Information on a toplo direobly
related to the performance of a grant, oon-
traoh or other agresment through hearing
tostimony, statements or letters to the Con-’
gress or o State legislature, or subdivision,
member, or cognizant staff member thereof,
in response to a dooumented request (Includ-
ing & Congrespional Record noties requesting
testimony of statements for the record at &
regularly soheduled hoariug) mads by the re-
oiplent member, legidative body or snbdivi-
sion, or a oognisant steff member thersof;
provided such informetion 18 readily obtain-
abls and oan be readily put in deliverable
form; and farther provided that costs under
this seotion for travel, lodging or menls are
unalloweble unless inourred to offer testi-
mony &b & regularly scheduled Congressiona)
hearing pursuent to a written raquest for
puoh presentation mede by the Ohelrman or
Ranking Minority Member of the Committee
or Subcommittee oonducting puch hearing.
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.(2) Any lobbying made wiallowable by sub-
paragraph 25.a.(8) of this appendix to Influ-
enee State legislation in order to direotly re-
duce the cost, or to aveid material impair-
ment of the organization's anthority to per-
form the grant, contraob, or ohher ugrae-
ment,

(8) Any nobivity specifioally e.uthorlzed by
statute to be undertaken with funds from
the grant, contraot, or other agreement. :

o, (1) When an organisation seeks refm-
burgssment; for indirsct costs, total lobbying
oosts shall be separately identified in the in-
direct ocosb rate proposal, and theveafter
treated as other unallowable activity costs
in accordance with the proosfiures of sub-
paragraph B.3 of Appendix A to this parb.

(2) Organizations shall submit, as parb of
the annual indireot oost rate proposal, a oer-
tifioatlon thet the requirements and stand-
ards of this paragraph heve been oomplied

‘with.

(8) Organizations shall maintain adeguate
repords to demonstrate that the determina-
tion of oosts as being allowable oy unallow-
able pursuant to paragraph 25 complies with
the reguirements of this Appsndix,

(4) Time logs, ocalendars, or similey resords
shall not be reguired to be oreatéd for pur~

poses of complyipg with this paragraph dur--

ing any partioular oaleddar month when: the
employes engeges in lobbying (as defined in
subparagraphs 26.a, and b, of this appendix)
26 peroent or less of the employse's com-
pensated hours of employment during that
oalendar month, and within the preceding
five-year period, the organization has not
maberially misstated allowable or unallow-
able costs of any natuve, inoluding legisla-
tive lobbying costs, When the oonditions de-.
seribed in this subparagraph are met, organi-
zabions ave not required to establish vecords
to support the allowability of olaimed oosts
in addition to records alvesdy reguived or
malntained, Also, when the oconditions de-
soribed in this subparagraph are met, the ab-

sonoe of time logs, onlendars, or similar |

records will nol serve as o basis for dis-
allowing copts by oontesting estimates of
lobbying time spent by employees during &
oalondar month,

(5) Agenoies shall estnb]iah prooedures for
resolving in advanoe, in oonsultation with
OMB, any significant questions or disagree-:
ments soncerning the intsrpretation ol ap-
plioation of pavagraph 26, Any snoh ndvanoe

 resolution shall be binding in any subsequent

settlements, audits or investigations with
respect to that grant or oconbragh for pur-
poses of interpretation of this Appendix; pro-
vided, however, that this shall not be con-
strusd to prevent a coutractor or grantee
from ocontesting the lawfulness of suoh & de-
termination, .

4, Bxeoutive lobbylng oosts, Oosts inourred
in attempting to impropexrly influsnos either
diveobly or indiveotly, an employee or offioer

2 CFR Ch. Il (1-1-09 Edition)

- of the Bxeoubive Branch of the Federal Gov-

ernment; to give oonsideration or to aoct re-
garding & sponsorsd agresment or f Yega-
latory matber arb unallowable, Improper in-
fluenos means any influence that induoes or
tends to induoe a Fedoral employes or officer
to glve consideration or to aot regarding a
federally-sponsoredl agreement or regulatory
matter on any basis other than the merits of
the matter.

26, Losses on other sponsored agresments
or contraobs, Any exosss of oosts over In-
oome on eny award 15 unallowabls ap a cost

of any other award, This inpludes, but 5 not
Hmited to, the orzamization's contributed
partion by reason of oosb shering agreements
or any under-renoveries through negotiation
of lump sums for. or oeilings on, indirsot
oosts,

21, Mamtenunoe and repair oosts, Costs in-
onrred for neosssary meintenanos, repadr, or
upkeep of buildings and eguipment (includ-
ing Pederal property umiess otherwise pro-
vided for) whioh neither add to the perma~
nent valne of the property mor appreciably
prolong its intended Mfs, but keep it in an ef-
fiolent operating condition, are allowable.

‘Oosts inourred for improvements whioch add

to the psrmanent value of the bujldings and
equipnient or appreolably prolong their in-
tended life shell be trented as onpital ex-
penditures (see pavagraph 15 of this appen-

28, Materials and supplies costs, a. Oosts
incurred for materisls, supplies, amd fab-

‘rloated parts necsssary to carry out a Fed-

eral award are allowable,

b. Purchased meterials ‘and supplies shall
be charged st their actnel prices, net of ap-
plosble oredits, Withdrawels from general
stores or stockrooms should be cherged ab
thelr aotua! net cost under any recogaiged
method of priolng inventory withdrawals,

‘oonsistently applied, Incoming transpor~

tation oharges are a proper parti of materials
anqd supplies cobts,

¢. Only materisls and snppl!es aotually
ueedl for the performance of a Fedeval award
may be chargen as direot oosbs.

d. Where federnlly-flonated oi furnished
materials ave used in performing the Federal
awerd, snoh materials will be used withoud
charge,

20, Meetings and conferenoes. Oosts of
meetings and conferenoes, the primary pur-
pose of which s the dissemination of tech~
nioal information, are allowabls, This in-
oludes oosts of meals, transportation, rental
of faollities, spealcers’ foes, and other items
inoidental to snch meetings or sonferences.
But see paragraphs 14,, Datertainment oosts,
and 83,, Participant support costs of this ap-
pendix,

80. Membierships, subsoviptions, and profes-
slonal aotdvity oosts, a, Oosts of the non-
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profit oxgantzation’s membership in busi-
- ness, techoionl, and professional organize~
tions are allowable,

b, Oosts of the non-profit organizntion’s
subsoriptions to buelness, profesgional, and
technjoal perlodicals are allowable,

¢, Oopts of membership in mny oivio or
ocommunity orgenigation are allowable with
prior approval.by Tedsral cognizant agenoy.

d. Costs of membership In any country olub
or soola) or dining olub or organizstion are
unhallowable,

31, Organfzgbion oostp. Bxpenditures, such
as Incorporation fees, brokera' fees, feen to
promotoers, organieers or menagement oon-
sultants, sttorneys, acoountants, or invest-
ment counselors, whether or not employess
of the organization, in conneotion with es-
tablishment or reorganization of an orgeni-
sation, are unaljowable exoept with prier ap-
proval of the awarding agenoy. :

82, Page charges in profespional journals,
Page oharges for professional journal) publi-
ontions are slloweble as & negessary part of
reseaych oosts, where:

&, The Tesearoh papers report work sup-
ported by the Federal Government; and

b, The oharges are levied impartielly on all
resparch papers published by the journal,
whether or not by federally-sponsored au-
thors,

88, Partiolpant support costs, Partioipant
support oosts are direct oosbs for ibems swoh
a8 stipends or subsistence allowances, travel
sllowenoces, and rogistrabion fess paid do or
on behalf of partiolpants or trainees (but not
employees) In oopneotion with meetings,
oonforences, symposia, or training projects,
These oosts are allowable with the prior ap-
proveal of the awarding agenoy.

84, Patont oosts, a, The following oosts re-
lating to patent and copyright matters are
allowable: oot of preparing disolosures, re-
ports, and other doonments required by the
Federal award and of searohing the art to
the extent nsosssary ko make such disolo-
sures; oost of preparing doouments end any
other patent oosts in conneotion with the fil-
ing and proseoution of s United States put-
ent applioation whers title or royalty-free 1i-
oense is regnired by the Federal Government
to be conveyed to the Federal Goverament;
and genera) counssling servioes relating to
pebend and ocopyright matters, such as advice
on patent and oopyright laws, regulations,
clauses, and employee agrasments (but ses
paragraphs 37, Profeuslonal services oosts,
and 44,, Royalties and other costs for use of
patonts and oopyrights, of this appendix),

b. The following costs related to patent
and oopyright matter are unalloweble:

(1) Oost of preparing disclosures, reports,
and other doouments and of searching the
art to the extent neoessary to meke disolo~
surss nob required by the award,

(2) Oosts-in ooanection with Hling and
proseouting any foreign patent apploation,

l
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or any United States patent application,
where the Tederal award does not reguire
oonvoying title or a royelty-free licenes to
the [ederal Goverpment (but see paragiaph
46., Royaltios and other oosts for use of pat-
ents and oopyrights, of this appendix),

85, Plant and homeland seourity ocosts,
Neosgsary and rassonable expenses inourred
for routine and homeland peourity to proteot
foollitles, porsonnel, and work produots are
allowable, Buoh oosts inplude, but are not
limited to, wages and wniforms of personnel
engaged In seourity aobivities; eguipment;
barriers! contraotus! seonrity services; oon-
sultants; eto, Oapitel expenditnres for home-
lend and plant seourity purposes are subjsot
to paregraph 16,, Dguipment and other oap-
ita) exponditures, of this appendix, .

36. Pre-agreement oosts,. Pre-award coste
are thoge inourred prior to the sffestive date
of the award direobly pursuent to the nego-
tintion and in antiolpation of the award
where suoh costs are unecessary to oomply
with the proposed delivery schedule or period
of performance, Such coste are allowable
only to the extent that they would heve been
allowable if Inourred after the date of the
award and only with the written approval of
the awarding agenoy.

87, Profespional services oosts, 6. Oosts of
profesaional and conenltant sarvicss ren-
dered by pereons who are members of & par-
tionler profession or possess & speoial slkill,
end who are not officers or smployees of the
non-profit orgenization, are allowable, sub-
jeot to subparagraphe b and ¢ when reason-
able in relation to the servioes remdered amnd
when not osontingent upon reocovery of the
copts from the Federal Government, In addi-
tion, legal and releted services gre lmited
undey paragraph 10 of this appenaix,

b, In determining the allowabiliby of costs
in a partioular oase, no single faotor or any
speotal combination of fectors is necessarily
determinative, However, the following fac-
tors nre relevant:

(1) The nature and poope of the service ren-
dered in relation to, the servioe reguired,

(2) The neocessity of contracting for the
servioe, consfdering bhe non-profit organive-
tion's oapability in the partionlar area,

(8) The pest pattern of suoh oosts, partiou-
larly in the yeats prior to Federal awerds,

(1) The impaot of Federal awards on the
non-profit oxganization’s business ({,¢,, what
new ypropblems have arigen).

(6) Whether the proportion of FFederal work
to the non-profit organization's total busi-
ness 1s guch as to influenoe the non-profit or-

, ganization in favor of jnourring the ocost,

partioulsrly where the servioes rendersd axe
not of & oontinuing nature and have little ro-
lationship to work under Federa) grants and
contraots,

(6) Whether the service onn be yerformed
morse eoonomionlly by direot employment
rather than contraoting.
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(") The gualifioations, of the jndividual or
concexn rendering the servioe and the ous-
tomary fees charged, espeoirlly on non-Fed-
eral Awards,

(8) Afléguacy of the contraotual agresment
for the servios (e.p., desoription of the serv-
oo, esbimatie of time reguired, rate of com-
pensetion, and termination provisions),

o, In addition to the faotors in subpara-
graph 87.0 of this appendix, retainer fees to
be allowable must be supported by evidenas
of bona fide services available or rendered

80, Pnblication and printing oosts, a, Publi-
option copts inoluds the oosts of printing (in-
oluding the processes of oomposition, plate-
making, press work, binding, and ths end
produots produced by such prooesses), dis-
tribution, promotion, mailing, and general
handling, Publioation costs Also include pnge
chaxges in professional publioations.

b, If thess oosts are nob identifiable with a
partionlar sost objective, they should he al-
looated as indireot costs to all benefiting ao-
tivities of the non-profit organization,

o. Page ohaxges for professionnl journsl
publoations are allowable as a necessary
part of researoh oosts where:

(1) The ressaroh papers report work sup-
ported by the Federal Government: and

(4) The ahavges are Jevied impertially on
#]) reserroh papers published by the journal,
whether or not by federally-sponsorsd au-
thors,

89. Rearangement and s.ltamtdon oosts,
Oosts inoumired for ordinary or normal rear-
rengement and alteration of facilities are al~
lowable, Speoclel arrangement and alteration
oosts Inowrred spsoifiorlly for the project are
allowable with the prior approval of the

awarding agenoy.

40, Reoonversion oosts, Oosts Inourved in
the rastoration or rehabilitation of the non-
profit orgenizetion's facilities to approxi-
mately the sams condition exigting imme-
diately prior to commencement of Federal
awards, less costs related to mormaml wear
and teax, are allowable,

41, Reoruiting oosts, a. Subject to subpara-
graphs 410, ¢, and d of this appendix, and
provided that the sizs of the stafl reornited
and maeintained is in keeping with workload
requirements, costs of “help wanted" adver-
tising, operating costs of an employment of-
fioe necessary to securs and melntain an
adequate staif, costs of operating an aptitude
and eduoational testing program, travel
oosts of employees while engaged In reoruit-

ing personne), travel oosts of applicants for.

interviews for prospeotive employment, and
relooation costs inourred inoident to reoruit-

‘ment of new employess, are allowable to the

exbent that such costs ave inonrred pursusnt
to a well-managad reornitment program,
Wheve the organisation uses employmont
agenoies, oosts thabt are nobt in exoess of
standard ocommeroinl mtas for suoh servlces
aro allowable.

2 CFR Ch. Hl (1-1~D? Edition)

b, In publications, costs of help wanted ad-
vertising that includes oolor, inoludes advar-
tising material for other than reoruaitment
purposes, or Is excesslye in size (faking into
opnsideration reoruitment purposes for

which intended and -normal organizational

praoctioes in this respsot), are nnallowabls,

¢, Oosts of help wanted advertising, speoial
smoluments, fringe bensfits, and salary al-
lowances inourred to attract professional

pevsonnel from other organjzations that do

not meet the test of reasonableness or do nbt

* sonform with the established practicss of the

organization, are unallowable,

4. Where relooation costs inourred inoldent
to reoruitment of & now employee have heen
allowed either as an alloonble direct or indi~
reot oost, and the newly hired employee re-
signe for reasons within his contiol within
twelve months after being hired, the organi-
gabion will be reguired to refund or oredit
suoh relooation oosts to the Federal Glovern~
ment,

42, Relooation oosts, a, Relooation ocosbs
are oosts inoident to the permanent change
of duty assignment (for an indefinite period
or for a atated period of mot less than 12
months) of ‘an existing employee 0r npon re-:
oruitment of 'a new employee, Relooation

.oosbs are allowable, subjeot to the Limitation

desoribed in subparagrephs 42.b, o, rmd d of
this appendix, provided that:

(1) The move is for bhe beneflt of the em-
ployer,

(2) Reimbursement to the employee is in
acoordance with an established written pol-
ioy oonsistently followed by the smployer,

(8) The reimbursement does not exoeed the
employeo’s actual (or reasonably estimated)
eXpenses,

b, Allowable relooation oosts for ourrant
employees are limited to the following:

(1) The costs of twansportation of the em-~
ployee, members of his immediate family
and his hotisehold, and personal effeots to
the new Jooation,

(2) The oosts of finding a new horme, sush
as advanoce trips by employees and spouses to
looate Mving guarters and tempoyary lodging
auring the transition period, up to maximum
period of 30 days, inoluding advanoce tyip
time.

(3) Olosing costs, such as brokerage, legal,
and appraisal fess, inoident to the disposi-
tion of the employee’'s former home, These
oosts, together with those desoribed in sub-
pavagraph 43,b.(4) of this appendix, ars lim-
ited to 8 peroent of the sales price of the em-
ployesa's former home,

(4) The continuing costs of ownership of
the vaoant former home after the settlement
oy lease date of the employee’s now perma-
nent home, suok as maintenance of buildings
end grounds (exolusive of fixing up expenses),
utilities, taxes, and property insuranos,

(6) Other neoessary and remsonable ex-
penses normally inofdent to relooation, such
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as the oosts of canceling an unexpired lense,
disconneoting and reiustalling household ap-
pliances, and purchesing Insuranoce against
loss of or damages to poraone)-property. The
aost of oanoeling an unexpired Jeass 18 M-
{tod to three times the monthly rental,

o. Allowahle relooation oosts for new em-
ployees are limited to those desoribed in sub-
paragraph 42,b{1) and (2) of this appendix,
When relooabtion costs inourred inoident to
the reornitment of new employees have been
allowed either as a direot or indireot cost
antd the employes resigns for reasons within
his ponteol within 12 months after hire, the
organization shall refund or oredft the Fed-
oral Government for its shere of the cost.
However, the aosts of travel to an oversens
Jooation shell be considered travel costs in
aocordanoe with paragraph 60 and not relooa-~
bion tosts for the purpose of this paragraph
if dependents ave not permitted.at the loon-
tion for any renson and the ocosts do not in-
olude ousts of transporting household goods.

d. 'The following oosts related to relooation’

are unsllowable:

(1) Paes and other costs associsted with ao-
quiring & new home.

(2) A lose on the sale of & former homa,

(8) Continuing mortgage principal snd in-
terest payments on & home being sold,

(4) Income taxes paid by an employee re-
Inted to relmbursei relocation costs,

43. Rental costs of bufldings and eguip-
ment, &, Subjeot to the limitabions desoribed
in subparagraphs 43.n, through d. of this ap-
pondix, rental oopts are allowable to the ex-
* tont that the rates aye ressbmable fn light of

suoh faotors as! Rental costs of comparable
_ property, if any; market conditions in the

sren; alternatives avallable; and, the type,
life expeotanoy, oondition, and value of the
property leased, Renta) arrangements should
be raviewed periodioally to determine if oir-
oumstanoes heve changed and other options
are available,

b. Rental costs under *‘sale and leass baok™
arrangements are allowable only up to the
amount thet would be allowed bhad the non-
profit organizetion conbinued to own the
property, This samount would inolude ex-
ponses snch as fepreciation or use nllowanoe,
maintenanos, baxes, and insurance,

o. Rental ocosts ubpder ‘lesg-than-arms-
length* lenses are nllowable only up to the
amount (as explained in subparagraph 48.b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organigation. Tor this purpose, & less-than-
arms-length leasp i8 ons under which one
party to the lease agreement is able to con-
trol or substantially influence the aotions of
the other. Such leases inoluds, but are not
lmibed to those betwesn divisions of & non-~
profit organization; non-profit organientions
under common ogntroel through common offi-
oors, direotors, or mémbers; and & non-profit
organizabion and a director, trustee, officer,

PL 230, App. B

-or key employes of the non-profit oréaniza-

tion or his immediate family, elther direotly
op through oorporations, truasts, or similap
arrangements in whioh they hold & contro)-
ling Interast, For example, & non-profit orga-
nizetion may eptablish a separate corpora-
tion for the sole-purpose of owning property
and leasing it back to the nop-profit organi-
eatbion,

d, Rental costs under lenses whioh are ye-
guired to be treated as oapital) leasss under
GAAP are allowable only up to the amount
(a5 explained in subparagraph b) that wonld
be allowed had the non-profit orgenization

purolmsad the property on the dete the leass -

REY was ted, The provisions of
Financial Acoounting Standards Board

Statoment 18, Acoounting for Leases, shall ’

bs used to determine whether a lease is s,
onpital Jease. Interest costs related to oap-
ital lenses are mllowable to the extent they
meet the oriterla in paragraph 23 of this ap-
pendix, Unallowable costs inclade amounts
peid for profit, menagement fees, and taxes

* that would not have been inonrred had the

non-profit organization purchased the faoil-
ity,

" 44, Royalties and other costs for 1ge of pat-

ents and oopyrights, &, Royalties on s patent
or copyright or amortization of the cost of
acguiring by purchase a oopyright, patent, or
rights thersto, neoessary for the proper per-
formence of the award are allowable unless:

(1) The Federal QGovernment has a licenss
ojr ;1;0 right to free uee of the pa.tenb or oopy-
rig’

" (2) The patent or copyright has been adjn-
dioated tio be invalid, or has been administre-

_ tively determined to be invalid,

(8) The patent or dopyright 15 considered to
be unenforosable,

(4) The patent or oopyright; is expired,

b, Bpeoial onre should be exeroised in de-
termining reasonablensss where the royal-
ties may have errived ab as a resuld of less-
than-arm's-length bargaining, e.g.

(1) Royalties ypaid to persoms, inoluding
corporations, affillated witah the non-proﬁt
organization,

(2) Royeltles paid to unaffillated parties,
Inoluding oorporations, under an agreement
entered into in contemplation that & Federal
aeward would bb mads,

(8) Royalties paid under an agreement en-
tered into after an award is made to 2 non-
profit organization, )

0. In any oase involving & patent or copy-
right formerly ownsd by the non-profit orga-
nization, the amount of royalty allowed
should not exosed the cost which would have
been allowed had the non-profit oxganization
retnined title thereto,

45, Selling and marketing, Oosts of selling

and marketing any yroduots or services .of
the non-profit orgaxlzation aye unallowable
(unless allowed under paregreph 1, of this ap-
pendix es aliowable publio relations oost.
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Howevey, these costs ave allowable ps direct
costs, with mior approval by awarding agen-
oies, when they nre neoessary for the per-
formance of Federal programs,

46, Bpeoialized service .faoflities. a, The
oosts of pervices provided by highly complex

-or speoialived faoilities operated by the pon-

profit organization, such as oomputers, wind
tunnels, and reactoxrs are allowable, provided
the charges for the services.mest the condi-
tions of either parvagraph 46 b, or o, of this
appendix and, in addition, take into acoount
any items of income or Federal finanocing
that gualify as applicable oredits under sub-
paragraph A6, of Appendix A to this pare,

b. The cosbs of such servioes, when mabte-
rial, must be oharged divectly to applioable
awerds based on actual usage of the seyvioes
ok the basis of » schedule of rates or estab-
lished methodology that.does not disorimi-
nate agatnst federally-supported aotivities of
the non-profit organization, jucluding usage
by the non-profit organisation for internal
purposes, and is designed to Yeoover only the
aggregate oosts of the services, The oosts of
eath serviae shall consist normally of both
its direot costs and 1ts allooable share of all
indirect oopsts. Bates shell be adjusted ab
leapt biennially, and shall take into consid-
eration overunder applied costs of the pre-
vious pariod(s).

o. Where the ocosts inourred for a ssrvice
are not materidl, they may be allooated as
indireot oosts, .

d. Under some extraordinery ofr-
oumstances, where it i5 in the best interest
of the Federal Government and the iunstitu-
tion to establish alternative cosbing arrange-
mants, suoh aryangements may bs worked
out with the oognizant Pederal agenoy,

47, Taxes, a, In general, taxes which the or-
ganization is required to pay and whioh ave
paid or acorned in aocordance with GAAP,
and payments made to looal governments in

leu of taxes which are commensurats with

the leosl goversment services received ave
allowable, exoept for taxes from whioh ex-

emptbions are available to the organizetion .

direotly or which are ayailable to the organi-
zation based on an exemption afforded the
Tederal Government and in the latter ocase
when the awarding agency makes avallahle
the necessary exemption oertifiontes, spsoiel
asgessments on lend which represent oapital
improvemonts, and Federal income taxes,

b, Any refund of taxes, and suy payment to
the organization of interest thereon, whioh
wore allowed a8 award oosts, will be oredited
either as 6 cost reduotion or oash refund, as
appropriate, to the Pederal Government,

48, Termindtion oosts epplicable to spon-
sored agresments, Termination of awards
generally glves rise to the inouwrrence of
costs, or the peed for special trentment of
costs, whioch would not have avisen had the
T'ederal award not been termineted, Oost
yrinoiples oovering these items are set forth

2 CFR Ch. )i (3~1-09 Edifion)

below, They are to bs used in conjunotion
with the other provisfons of this appendix in
termination situntions,

&, The cost of items Yeasonably usable on
the non-profit organisition’s other work
shall not be sllowable unless the non-profit
organization submits evidexoe that it wonld
not retain.suoh items at cost without sue-
teining a loss, In deoiding whether suoh
items are reasonably usable on obher work of
the mnon-profit organization, the swarding
agenoy should oonsider the non-profit orga-
nization's plans and orders for ouxrent and
sohednied apotivity, Contsmporansous pur-
ohases of common ftems by the non-profit
organization shall be regarded as evidenoce
that suoh items are rensonably usable on the
non-profit organization’s other work. Any
agoeptanoe of common items m8 alloonble to
the terminated portion of the Feders) award
ehall be Yimited to the sxtent that the guan-
tities of suoh items on band, in transit, ana
on brder are in excess of the reasonable
quantitative raguirements of other work,

b. If in a partioular oase, despite a)l ven-
sonable efiorts by the nop-profit organiza-

- tion, certain costs oannot be discontinued

immediately after the effective date of ber-
mination, snch costs are generally allowable
within the Nmitations set forth in this ap-
pendix, exoépt thet sny such oosts cop-
tiouing after teymination due to the neg-
ligent or willful faflure of the non-profit or-
ganization to disoontinne such oosts ghall be
unallowable,

o, Lioge of useful value of speoial tooling,
machinexy, and i{s generally nllowable if: ’

(1) Suoh speoisl tooling, speoial mnachinery,
or equipment is not reasonably oapable of
use in the ather work of the non-profit orga-
nization,

(3) 'The interest of the Toderal Government
is proteoted by transfer of title or by other
means desmed appropriate by the awarding
agenoy, and

(3) The 1088 of useful value for any one ter-
minated Pederal awerd is limited to that
portion of the noguisition cost whioh bears
the eame ratio to the totinl aoguisition oost
as the terminated portion of the Iederal
award bears to the entire texminated Pederal
award and other Federal awards for which
the sppofal tooling, speoin]l machinery, or
egquipment was aoguired,

.G, Rontal oosts under unexpired leasaa ave
generally mllowable where olearly shown tio
have Deen reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leeses, if;

(1) The amount: of suoh rental olaimed does
not exoesd the ressonnble uss valus of ‘the
property leased for the period of the Federal
awarQ and such further period as may be rea-
sonahle, and .

(2) The noen-profit organization melkes all
reasonable efforts to terminats, sesign, set-
tle, or otherwise reduos the oost of suoh
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lonse, Thers also may be inolnded the cost of
nlborations of suoh Jeased property, provided
siioh alterations were nepessary for the per-
formande aof the FMederal award, sand of rea-
sonable restoration reguired by the provi-
sions of the lease,

e, Bottlement expenses inoluding the fol-
lowing are generally allowabie:

(1) Accounting, legal, clerieal, and similar
costs reasonably neoessary for:

(8) The preparation and presenbmtion to
the awarding agenoy of sepbtlement olaims
and supporting date with respeot to the bey-
minated porblon of the Pederal award, unlass
the termination-is for default (see §216.61 of
2 OFR part 216 (OMB Ojroulay A-110)); and

(b) The termination and settlement of sub-
awards,

(2) Reasonable costs for the storage, trans-
portation, proteobion, and disposition of
propexrty provided by the Federal Govern-
ment or aoquired or produced for the Mederal
award, exoept when grantees or contractors
are reimbursed for disposals ab a predeter-
mined amount in aocoordanoce with §215,82

through 215,37 of 3 OFR part 216 (OMB Cir- .

onlar A-110},

(3) Indirsot oosts related to salaries and
wagos inonrred as gettlement expenses In
subparagraphs 48.8.(1) and (2) of this appen-
dix, Normally, suoh indirect costs shall be
limited to fringe benefits, oconpancy oost,
and immediate supsrvision,

. Olnims woder sub awards, inocluding the

allocable portion of olsims which are com- -

mon to the Federal award, end to other work
of the non-profit organisption are senemlly
sllowable,

An pppropriate share of the non-profit oi-
ganization's fndirect expense may be allo-
onted to the amount of settlements with sub-
contraotors and/or subgreutees, provided
that the amount allooated is otherwiss con-
sistent with the basic guidelines oontalned
in Appendix A, The indireot expense so allo-
oated shall exclude the same and similar
oosts olaimed direotly or indireotly as settle-
ment expenses,

49, Training oosts, a. Oosts of preparation
and maintenanoce of a program of instraotion
inoluding but not limited to on-thedob,
classroom, and apprenticeship training, de-
signed to inorease the vooational effeotive-

ness of employess, including training mate-

rials, texbbooks, salaries or wages of tralnees
(exoluding overtime ocompensation which
might ariss therefrom), and (1) salaries of the
direotoy of training aud staif when the train-
ing program is conduoted by the organiza-
tion; or (i1) tnition and fees when the train-
ing 1= in an institution not operatsd by the
organization, are allowable,

b. Oosts of part-time eduoation, et an \m~
dergraduate or post-graduate college level,
inoluding that provided at the organimation’s
own fao{litios, ars sllowable only when the
oourse of dogree pursusd is relative to the

Pt. 230, App, B

field in whioh the employee 15 now working
or may reasonably be expeoted to work, and
ave limited-to:

(1) Training materials,

(2) Textbookn,

l(a) Feps ohe.rges by the eduoational institu«
tion,

(4) Tuition ohatged by the etinoational in-
stitution or, in leu of tultion, instruotors’
saderles and the related shars of indirect
coats of the eduonbionnl institution to the
extont thet the bum thereof is not In excess
of the tition whioh would have been paid to

-the parbiolpating eduontional institvtion,

(6) Balaries anad related costs of instructora
who ara employees of the oxganizetion.

(6) Bbrajght-time compsansation of eaoh
employee for time speny attending oclasses
during working houys not in exoess of 166
hours per year and only to the extent that
oiroumstances do not permit the operation of
olasses or attendanoce ab olasses after vregular
working hours; otherwise, suoh ocompensa-
tion is unallowable.

0. Costs of tuition, fees, training materials,
and textbooks (but not subsistenoce, salavy,
or any ofther emoluments) in ooimeotion
with full-time education, inaluding that pro-
vided at the organization's own faollities, at
& post-gradunte (but not undergraduate) col-
lege level, ars nllowable only when the
courge or degree pursned is related to the
field in whioh the employee is now working
or mey reasonably be expeobed to work, and
only where the oosts reosive the prior ap-
proval of the awsrding agenoy. Such costs -
are llmited to the oopte attributable to a
totel period not to exceed one sohool yerr for
each employee 80 trained, In unusual onses
the period may be extended.

d. Costs of attendancs of up to 16 wesks por
employee per year at speolslized programs
speoifiorlly designed to enhanoe the effec-
tiveness of exeoutives or managers or to pre-
pare employees for such positions are allow-
able. Such oosts include enrollment fees,
training materials, texthooks and related
charges, employess’ salaries, subsistence,
and travel, Coptp allowable under this para-
graph do not inolude those for courses that
are part of o degres-orfented ourrionlum,
which are allowable only to the extent set
forth in subparagraphs b and o,

e, Maintenanoe expense, and normal depre-
oiation or fair rental, on faoilities owned or
lensed by the organization for training pur-
poses are allowable to'the extent set forth in
‘paragraphs 11, 47, and 50 of this appendix,

{, Contributions or donations to edu-
oational or training institutions, inclnding
the donation of facilities or other propsrties,
e:;i soholarships or fellowships, are unellow-
able.

€, ’I‘mining and sduoation ocosts in exoess
of thosp otherwise allowable under subpara-
graphs 49.b and o of this appendix may be al-
lowed with prior approv91 of the awarding
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agenoy. To he counsidered for approval, the
organization must demonstrate that such
oosts are consfstently inonrred purvsuant to
an established training and eduostion pro-
gram, end that the courae or degres pursned
is velative to the field in which the employee
is now working or may reasonably be ex-
peoted to worl,

50, Trazisportation oosts, Transportation
oosts inolnde fieight, express, oavbage, and
postage oharges redating either to goods pur-
chased, in prooess, or de}ivered. These costs
are allowable, When suoh oosis oan rendily
be identified with the items involved, they
may be direotly oharged as transportation
oosts or added to the ocost of snoh tems (see
paragraph 38 of this appendix). Whers identi~
fioatfon with the materials received ornnot
rendily be mede, transportation costs may be
charged to the appropriate indireot cost no-

" oounts {f the organization follows e o001~

sistent, equitable proosdure in this respsot,
61, Travasl opsts,
a, General. Travel cosbts are the exponses

for transportation, lofging, subsistencs, and -

relatod dtems inourred by employees who are
in travel statns on officinl business of the
non-profit organization. Snch costs may be
oharged on an aotual cost basis, on B per
diem or mileage basis in lisu of actual costs
inourrad, or on A oombinabion of the two,
provided the method used is applied to an en-
tire trip and not to seleotedl days of the txip,
and results in charges oonsistent with those
normally allowed in like ojrowmstances in
the, non-profit organization’s non-federally-
sponsored sotivities, .

b, Liodging and subsistence, Oosts inourred
by employees and officers for travel, inolnd-
ing oosbs of lodging, other subsistence, and
inoidental expenses, shall be considered rea-

' sonable and allowable only to the extent

suoh oosts do not expeed oharges normslly
allowefl by the non-profit oxganization'in fts

regulay oporations as the yesult of the non-

profit organization’s written travel polioey.
In the absenos of an soseptable, written non-
profit organization policy regarding travel
oosts, the xates and amounts ' established
under subchapter 1 of Olapter 67, Title b,
United Btates Oode (''Travel and Subsistence
Dxpensss; Mileage Allowanoss'), or by the
Administrator of General Servioes, or by the
President (or his or her’ designes) pursuant
to any provisions of such subohapter shall
apply to travel under Feaara.l awards (48 OFR
81,205-46(2)).

-0, Commerpial air travel, (1) Afrfare oosts
m exoess of the oustomery standard comme-
oiad afrfave (coach or equivalent), Federal
Government contraoh afrfare (where evthor-
ized and available), or the lowest commeroial
discount afrfare ave unallowable except when
suoll acoommodations would: require ofroni-
tous routing; require travel durving unreason-
able hours; exoessfvely prolong trave); result
in additional oosts that wouwld offset the

1]

2 CFR Ch. Il (1-1-09 Ediltion)

transportation savings; or offer acoornmoda-
tions not ressonalily adeguate for the trav-
eler's medicnl needs. The non-profit organi--
zablon must justify and Qopument these con-
ditions on & oase-by-oase basis in order for
the use of first-plass aivfare to be nllowable
in suoh oases,

(3) Unless a pattern of avoidance is de-
teoted, - the Federal Government will gen-
erally not question a non-profit organige-
tion's determinations that oustomary stand-
ard airfare or other discount airfave is un-
available for speoifie trips 4f the non-profit
orgenization can demonstrats either of the
following: that snoh airfars was not avail-
able in the spepifio oase; or thet it is the
non-profit organization’s overall praotice to
make roubine nse of such arfare,

d. Ady travel by other than oommercial
sprrier, Costs of travel by non-profit orgeni-
zation-owned, -leasad, or ~ohartersd airoraft
inolude the oost of loass, oharter, operation
(inoluding personnel oosts), maintenance, de-
preociation, insurance, and, other related
oosts, The portion of such costs that exoseds
the cost of allowable commerclal air travel,

as provided for in subparagraph] o, is unal-

lowable,

8. Forsign travel, Direot oharges for for-
oign travel oosts are allowabls only whaen the
travel has reoelved prior approval of the
awarding agency, Baolt separate foreign trip
must recsive such approval, For purposes of .
this provision, “forsign travel inoludes any
travel outside Oanada, Mexico, the United
States, and any United States territories and
possessions; However, the term ‘*‘foreign:
travel” for a non-profit organization located

in 8 forelgn oountry mesns travel outside

thatb country,

52, Trustees, Travel and pubsistenos costs
of trustees (or direotors) are allowable, The
costs are subjeot to restriotions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 51 of this appendix,

APPENDIX O T0 PART 280—NON-PROFIT
ORGANIZATIONS NoT BUBJEOT T0
THIS PART

1. Advanoe Technology Instituts (ATI),
Chaxleston, Bouth Oarolina

2, Aerospace Oorporation, I Segundo, Oali-
fornin

8, Amevoan Institutes of Resesrch (AIR),
Washington DY

4, Argonne Nation&l Liaboratoxy; Chioago, Il
linois

6. Atomio _Unsuv.lty Commiseion, Wash-
ington, DU

6. . ‘Battelle Momorial Institute,
Hoadguaerbersd in Colambus, Ohio

7. Brookhaven Natfonn) Lnbomtory, Upton,
New York

8, Oharles Stayk Drapsy Lnborntory, Inoor-
porated, Oambridge, Massao‘huaett.s
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9, ONA Corporation (CNAD), Alexandria, Vir-
ginia

10, Environments) Institute of Michipan,
Ann Arbor, Miohigan

11, Georgle Ingtitute of Technology/Georgla
Taoh Applied Researoh OCorporation/Gsor-
glo Tach Research Institute, Atlanta,
Georgin

12, Hanford Dnvironmental Health Founda-
tion, Richland, Washington

18, IIT Research Institute, Chioago, Illinois

14, Im:bwuhe of Gas Technology, Chicago, Il-
linols .

16, Jostituts for Defense Analysis, Alexan-
drle, Virgiote

16, LMI, MoLean, Virginia

11, :vﬂbre Corporation, Bedford, Massachu-
gobls o

15, Mitretek Systems, Inc., Falls Ohuroh,

Virginte

19. Netional Radiologioal Astronomy Ohgerv-
atary, Grasn Bank, Weat Virginia

20, National Renewable Energy Lahoratory,
Golden, Oolorado

31, Oak Ridge Assooiated Universities, Oak
Ridge, Tennsenses

PL. 230, App. C

22, Rand Oorporation, Santa Monloa, Oali-
fornia ,

28, Reaosrrch Triangle Institute, Resenroh
Triangle Park, North Orro¥ing

24, Riverside Roponroh Institute, New York,
New York : '

25, South Oaroline Remsarch Authoriby
(SORA), Charleston, SBouth Oarolina

26, Southern Rbesearch Institute, Bir-
mingham, Alebama

27. Bouthwest Researoh Institute, Ban Anto-
nio, Texes ,

20, SRI Internationsl, Menlo Park, Onlifornia

2D, Byraouse- Research Oorporation, Byra-
ouse, New York

80, Universitiep Ressarch Apsooiation, Inobr-
porated (Nationa)l Acceleration Lab), Ar-
gonne, Illinois

81, Urban Tastitute, Washington DO

92, Non-profit insnranoe companies, such as
Blue Oross and Blue Shield Organizations

83, Other non-profit organizations as nego-
tlated with awarding agenocies

PARTS 231-299 [RESERVED]
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' ‘ c;.rdular No. A-133
Revised to' ghow changeg published in the Federal Begdsters
.0f June 27, 2003 and June 26, 2007
Audxts of States, Looal Governments, and Non-Profit Orpanizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

‘SUBJECT: Audits of States, Local Governments, and Non-Profit Orxganizations
1. Purpose, This Circular is issued pursuant to the Single audit act of
1984, P.L. 98-502, and the Single Audit Act Amendments of 1996, P,L, 104-156.

I f
It sets forth standards for obtaining consistency and uniformity among Federal
agenczes for the audit of States, local governments, and non-profit
organizations expending Federal awaxds.

2. ‘Authority, Circular 2-133 ig issued under the authority of sections
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3, Regcission and Supereegsmon. " This Circular rescinds Clrcular A-128,

'"Audlts of State and Local Govermments," issued April 12, 1985, and supersedes
the prioxr Circular A-133, "Audits of Instatutions of Higher Education and
Other Non~Profit Institutlons," isgued April 22, 1996, For effective dates,

see paragrqph 10,

4, Policy, Except &s prov1ded herein, the standards set forth in this
Circulax shall be applied by all Federal agencies. If any statute
specifically prescrlbes policies or spe01flc requirements that differ from the
standarde provided hereln, the provmslons of the subsequent statute shall

govern.

‘Federal agencies shall apply the provisions of the sectilons of ‘this
Circuldr to non-Federal entities, whether they are recipients expending
Federal awards received directly from Pederal awarding agenciee, or are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient).

This Ciréular does not apply to non-U;d. based entitlée expending
Federal pwards received either directly as a recipient or indirectly as a

‘subrecipient.

5, efini;;gng. The definitions of key termg used in this Circular are
. contained in § ,105 in the Attachment to this Circular.

6, Required Action., The specific requirements and responsibilities of
Federal agenciegs and non-Federal entities are set forth in the Attachment to

this Circular. Federal agencies
making awards to non~Federa1 entities, elther directly or indirectly, shall
adopt the language in the Circular in codlfled regulations as provided in
Section 10 (below), unless different provisions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB Resgonsibllltles. OMB will review Federal agency regulations and
implementation of this Clreoular, and will provide 1nterpretatlons of policy

requlrements and assistance to ensure uniform, effective and efficlent
implementation.
8, Information Contact. Purther 1nformatlon concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993.

1
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9, ' Review Date.- Thig Clrcular will have & policy revmew three years from
the date of iamuance. )

<10, Eﬁfectiye Dates. The étandards set forth in §___.400 of 'the Attachment
to this Circular, which apply directly to Federal agenc1es, shall be effective
July 1, 1996, and shall apply to. audits of fiscal years beginning after June

30, 1996, except as otherwise specified in §__.400(a}).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exceptlon that §___.305(b) of the
Attachment applies to audlts of fiscal years beginning after June 30, 1998,
The requlrements of Circular A-128, although the Circular is rescxnded and
the 1990 version of Circular A-133 remain in effect fox audits of fiscal years

begimning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal vears ending after Dscember 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which is effective July 28, 2003,

Augustine T, Smythe
Adting Directorxr

The revisions published in the Federal Register June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

Rob Portman
" Directox
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. PART__ ~-AUDITS OF STATES, LOCAL -GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS
Subpart A-~-General
Sec,
_..100 Purpose.
—..105 Definitions,
Subpart B--audits '
—.200 audit requirements,
__.205 Basis for determining Federal awards expended
—.210 Subrecipient and vendor determinations.
__.215 Relation to other audit requirements.
s 220 . Frequency of audits.
225 Sanctions.
__..23D Audit costs.
1235 Program-gspecific audits,
Subpart C--Auditees
__.300 Auditee responsibilities.
_..305 Auditor selection.
—.310 Financial statements,
__.315 mudit findings follow-up,
320 Report submigsion.
Subpart D--Federal Agenciesg and Pass—Thxough Entities
__.400 Respongibilities.
—_..405 Management decision.
Subpart E--Buditors ‘
—.500  Scope of audit,
T 508 © Audit reporting.
.__.510 ‘ audit findings,
__.515 Audit working papers.
_..520 Major program determination.
..525 Criteria for Federal program risk,
___.530 Criteria for a low-risk auditee,
Appendix A to Part .___ - Data Collection Form (Form SF-SAC).
Appendix B to Part __ - Circular A-133 Compliance Supplement.,
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Subpazt A--General
§____ 100 Purpdge.

This part seés forth standards for obtaining consistency and uniformity
amony Federal agencies fox the audit of non-Federal entities expending Federal -
awards.

5.__.105 Definitions.

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this part. .

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, whioh meets the general
standards specified in generally accepted government auditing standaxds
(GAGAS) . The term auditor does not include intexnal auditors of non-profat
organizations,

Audlt finding means deficiencies which the auditor is required by
§__ .510(a) to report in the schedule of findings and questioned costs,

CFDA number means the number assigned to a Federal program in the

Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
share common compliance requirements., The types of clusters of programs are
research and development (R&D), student financial aid (SFA), and other
clustere. "Other clusters® are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as de51gnated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programg., When de31gnat1ng an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements appllcable to the cluster, consistent
with §__ .400(d) (1) and §__ .400(d)(2), respectively. A cluster of programs
shall be considered ap one program for determlnlng major programs, as.
described in §__.520, and, with the exception of R&D as described in
§___.200(c), whether a program~specific audit may be elected.

ngnlzant agency for audit means the Federal agency de91gnated to carry
out the responsibilities demcribed in §___.400(a).

- Compliance supplement refers to the Circular A~133 COQQliange
Supplement, included as Appendix B to Circular A-133, or such documents as
OMB or its designee may issue to replace it, This document is available from
the Government Printing Offlce, Superintendent of Documents, Washington, DC

. 20402-9325,
Corrective action meang action taken by the auditee that:
(1) Corrects idéntified deficiencies;
(2) Produces recommended improvements' or

(3) Demonstrates that audit flndlngs are either invalid or do not
warrant auditee action,.

Federal agency has the same meaning as the term agencgy in Sectlon 551 (1)
of title 5, United States Code. ‘

Federal award means Federal financial assistance and Federal cost-

reimbursement contracts that non-Federal entities receive direéctly from
Federal awarding agencies or indirectly from pass-through entities, It does

4
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not . include procurement cdontracts, under grants or contracts, used to huy -
goods or services from vendors. Any audits of such vendors shall be covered .
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractor operated facilities (GOCOg) are excluded from the

requlrements of thAB part,

Federal awardlng agency means the Federal agency that prov1des an award
directly to the reclplent

Federal financial agsistance means assistance that noﬁ—Federal entities

recelve or administer in the form of grants, loans, loan guarantees, property
(1ncluding donated surplus property), cooperative agreements, interest
subsndles, ingurance, foobd commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to indilviduals as described in §__ _.205(h) and §___ .205(i).

Federal program means:

(1) A1l rederal awards to a non-Federal entmty'a581gned a single
number in the CFDA,

{(2) When no CPDA numbexr is assigned, all Pederal awards' from the same
agency made for the same purpose should be combined and considered one
program.

: (3) Notwithstanding paragraphs (1)  and (2) of this definition, a
cluster of programs, The types of clusters of programs are:

(i) Research and -development (R&D)
(ii) Student financial aid (SFA); and

(111) "Other clusters," as described in the definition of cluster
of programs in this section,

GRGAS means generally accepted government auditing Standards igsued by
the COmptroller Genexral of the United States which are applicable to

financial audits,

Generally accepted accounting principles has the meaning specmfled in

generally accepted auditing standards issued by the American Inptitute of
. Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, ‘band, natlon, or other organized
group or community, including any Alagkan Native village or regional oxr
village corporation {as defined in, or establisghed under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible forx
the special programs and services provided by the United States to Indians

because of their status as Indians.

Internal control means a procesg, effected by an entity's management and
other persomnel, designed to provide reasonable assurance regarding the

achievement of objectives in the following categories:

(1) Effectiveness and efficieﬁcy of operations;:
{2) Reiiability of financial reporting; and
(3) Compliance with applicable laws and regulations.

Internal control pertaining to the compliance reguirements for Federal

programs (Internal control over Federal programs) means a process--effected by

5
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an entity's- ‘management and othei pefsonnél~~deélgnéd to provide reasonable
aspurance regardlng the achievement of the followxng objectlves for Federal
programs‘ .

(1) Transactions are propérly Yecorded and accounted for to:

(1) Permit the preparation of reliable financial statements and
Federal reports; ) .

(11) Maintain accountability over assets; and

(iii) Demonstrate compliance with laws, regulations, and other
compliance reguirements;

(2) Transactions are executed in compliance with:

o

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(ii) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Fundg, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee recelved or administered by
a non-Federal entity.

Locgal governmment means any unit of local govermment within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government.

Maior program means a Federal program determined by the auditor to be a
major program in accordance with §___.520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
B. W215(a) .

Management decision means the evaluation by the Federal awarding agency

or pasg-through entity of the audit findings and corrective actlon plan and
the issuance of a wrltten decision as to what corrective action is necesgary.

Non-Federal entity means a State, local government, or non-profit
organization.

Non-profit organization means:

(1) any corporatilon, trust, association, cooperative, or other
organization that: ) '

(i) Is operated primarily for scientific, educatlonal, service,
charitable, or similar purposes in the public interest;

{11) I8 not organized primarily for profit; and

(1ii) Uses its net proceeds to maintain, improve; or expand its
operations; and

(2) The term pon-profit orgapization includes non-profit institutions

of higher education and hospitals.

6
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b,

. OMB means the Executive Office of the Preszdent, office of Managemént
and Budget S

Oversight agency for audit means the Federal awardmng agency that
provides the predominant amount of direct fundlng to a recipient not assigned

a cognizant agéncy for audit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
respons;bllltles. The duties of the oversight agency for andit are described

: ln ¢400(b) [

Bffective July 28, 2003, the following is added to this definition:

A Federal agency with over31ght for an auditee may reassign oversight to
another Pederal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any
.reassmgnment both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignmen

* Pass-through entitv means a non-Federal entity that prov;des a Fedexral
award to a subrecipient to cargy out a Federal program.

Proaram-specific audit means an audit of one FPederal program as provided
for in § .200(a) and § .235,

Questioned cost means & cost that is questioned by the auditor because
of an audit finding: _ i

(1}  Which resulted from a violation or possible violation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, 1ncludlng
funds used to match Federal funds;~

(2) Where the costs, at the tlme of the audit, are not supported by
adequate documentation; or .

(3) ¥here the costs incurred appear unreasonable and do not reflect
the actions a prudent pexrson would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program,

Research and gevelogmen {R&D) means all research activities, both basic
and applied, and all development activities that are pexformed by a non-

FPederal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
reseaxch also includes activities involving the training of individuals in

research techniques where such activities utilize the same facilitiee as other .

research and development activities and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of

useful materials, devices, systems, or methods, including design and
development of prototypes and processes,

Single audit means an andit which includes both the entify's financial
statements and the Federal awards as described in § .500,

State means any State of the United States, the District of Columbia,
the Commonwealth of Puérto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Marlana Islands, and the Trust Territory of the

7
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Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functiong, and any Indian tribe as
defined In this section. .

Student Finanecial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Bducation Act
of 1965, as amended, (20 U,S5.C, 1070 gt seq.) which is administered by the
U.S. Department of Education, and similar programs provided by other Federal
agencies, It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies oz

research,

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program, but does
not include an individual that is a beneficlary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § ,210.

Types of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activities allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking: and,

reporting,

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in §___ 210,

Subpart B~-Audits .
$ _.200 Audit reguirements.

(a) pudit reguired. Non-Federal entities that expend $300,000
(500,000 for Fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §__ .205,

{b) Sindgle andit. Non-Federal entities that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with § _ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.

{c) Program—séecifig audit election., When an auditee expends Federal
awards under only one Federal program (excluding R&D) and the Federal

program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit .conducted in accordance with § _ .235, A progran-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass—through entity in
the case of a subrecipient, approves in advance a program-specific audit.

(a) ‘Bxemption when Federal awards expended are less than $300,000
S for fisc ndi after ember 3 2003); Won-Federal

8
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'entities that expend less than $300,000 ($500,000 for fiscal years ending
after December 31, 2003) a yeaxr in Federal awards are exempt from Federal
‘audit requirements for that year, except as noted in § - ,215(a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Office (GRO).

{e) Federally Funded Research and Development Centers (FFRDC):
Management of an auditee that owns or operates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this parxt.

§ ,208 Basis for determining Federal awards e#pended.

(a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related té the awaxd
ocours, Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ ox grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property, the receipt of surplus property; the

" receipt or use of program income; the distribution oxr consumption of food
commodities; the disbursement of amounts ent:tling the non-Federal entity to
" an interest subsady, and, the perlod when insurance is in force,

{b) Loan and loan quarantees-(loans). Since the Federal Government is

at xisk for loams until the debt is repaid, the following guidelipes shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in pavagraphs (e} and (d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus ¥ :
. {2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus

{3) Any interest subsidy, cash, or administrative cost allowance
received. C ’ ‘ !

{c) oan and loa nars es {loans) at institutions of highe

" education. When loans are made to students of an institution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
yeaxr. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for 'the prior balances,

(d) Prior loan d loan antees ‘(loans). Loans, the proceeds of
which were réceived and expended in prior-~years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended

in each: year in whlch the funds are still restricted.

(£) ; e _rent. Free rent received by itself is not copsidered a
Federal award expended under this part. However, free rent received as part
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" '6f an .award to cdrfy out a Federal program shall be included in determining

Pederal awards expended and subject to audit under this part.

{g) Valuing non-cash assistance, Federal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency.

(h} . Medicare. Medicare payments to a, non-Federal entity for providing
patient care sexrvices to Medicare eligible individuals are not considered
Federal awards expended under this part.

(1) Medicaid. Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(3) Certain loans provided by the National Credit Union

on. For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from Insured institutions are not considered Federal

awards expended,

§ .210 Subrecipient and vendor determinations,

{a) General. An auditee may be a reciplent, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (e¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods andt
services. . :

{b) Federal award. Characteristios indicative of a Federal award
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance; : .

(2} Bas its performance measured against whether the objectives
of the Federal program are met; ‘

(3) Has responsibility for programmatic decislon making;

(4) Has responsibility for adherence to applicable Federal
program compliance requirements; and

(5) Uses the Federal funds to carry out a prograw of the ,
organizatlion as compared to providing goods or services for a program of the
pass~-through entity, -

'(c) Pavment for goods and services. Characteristics indicative of a

payment for goods and services recelved by a vendor are when the organization:

(1) Provides the goods and services within normal business:
operations;
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(2) Provides aimiiar goods or services to many differernt
purchasers; : ' :

‘(3} Operates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Pederal program; and

4(5) Is not subject to éompliance reduirements of the Federal
program, ' :

(d) Use_of judgment ip making determination. There may be unusual
In making the .

circumstances or exceptions to the listed characteristics.
determination of whether a subrecipient or vendor relationship exists, the
substance, of the relationship is more important than the foxm of the

agreement, It is not expected that all of the characterdstics will be present
and judgment should be used in determining whether an entlty is a subrecipient

or vendor.

{e) For—groflt subxec ;pient; Since this’ part does mnot apply to for-

profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for.Federal awards made to for-
profit subrecipients may include pre-award audits, monltorlng during the

contract; and post-award audits.

() nggllggce/;gsgon51bllity fox vendoxs. In most cases, the

auditee's compliance responsibility for vendors is only to emsure that.the
procurement, receipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance ox
the vendor's records must be reviewed to determine program compliance. Aalso,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in gompliance
with laws, regulations, and the provisions of contracts or grant agreements,

§ .215 Relation to othexr audit requirements,

{a) Audit under this part in liew of other audits. An audit made in

accordance with this part shall be in'lieu of any financial audit required
undex individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.qg.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies fxom carrying out
additional audits, BAny additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(b)  Federal agency to pay for additional audits. A Fedéral;agency

“that conducts or contracts for additional audits shall, consistent with other
" applicable laws and regulations, arrange for funding the full cost of such

additional audits.
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(c) Reauest for a program to be audited as a maior program. A Federal
agency may reguest an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arxanging for the
additional audits. To allow for ‘planning, suech requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
aunditee, after consultation with its auditoxr, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
$___.520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
aundited as a major program., If the program is to be audited as a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass- through entity may use the provisions of

this paragraph for a subrecipient.

§ $220 Prequency of audits.

Except for the provisions for blennial audits prdvided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. ‘

(a) A State or local government that ls required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less freguently
than annually, 1s permitted to undergo its audits pursuant to this part
bilennially. This requirement must still be in effect for the biennial period

under audit.

{b) . Any non-profit organization'that had biennial avdits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

§ 225 Sanctions.

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part, In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action uaing sanctions such as:

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b) Withholding or disallowing overhead costs;

{(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award. ‘

$ .230 Audit costs.

—_—

(a) Allowyable cogts. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards.' The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.
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(b) ~Dhallowable cogts. ‘A non-Federal entity shall not'chargé the
" following to a Federal award: - '

‘ {1) The cost of any audit under the Single Audit Act Amendments
© of 1996 (31 U.8.C. 7501 et seg.) not conducted in accordance with this part.

' (2) The cost of anditing a non—Federal entity which has Federal
awards expended of less than $300,00Q ($500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under § _ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § _ .400(d) (3),
provided the subrecipient does not have a single audit., For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-—
through entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost prancrples, ellglbility, matching, level of effort, earmarking;

and, reporting
£ .235 Program-specific audits.

(a) Program-specific audit guide available. In many cases, a program-
specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should .
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.

{b) 'Program-sgec;flc audit guide pot available. (1) When a program-

specific audit guide is not available, the auditee and auditor shall have
basically the same responsmblllties for the Pederal program as they would have
for an audit of a major program in a single aundit.

(2} The auditee shall prepare the financial statement({s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the sigpificant -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § :315(b), and a
corrective action plan consistent with the requirements of S___.Bls(c).'

{3) The auditor shall:
(1) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

: (il) Obtain an understanding of internal control and
perform tests of internal control over the Federxal program consistent with the
requirements of §  .500(c) for a major programj

' (iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or ‘grant
agreements that could have -a direct and material effect on the Federal program

consistent with the requirements of § .500(d) for a major program; and
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(iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
‘prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepreaents the status of any prior audit flndzng in accordance with the

requirements of § _ ,500(e).

(4) The auditor's report(s) may be ip the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion {or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material respects in conformity with the stated accounting policies;

{ii) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

{iil) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Federal program; and ,

(iv) A schedule of findings and questioned cogts for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  ,505(d) (1) and findings
and questioned costs consistent with the requirements of §___ .B05(d)(3).

(c) Report submission for - cific .
(1) The audit shall be completed and the reporting reguired by paragraph
(e) (2) or (e)(3) of this section submitted within the earliexr of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, fox fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the eaxrlier of 30 days after recelpt of the auditoxr’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.-a program-specific audit gulde,) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection,

{(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting required by the program~specific
audit gulde to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass~— through entity the reportlng
required by the program-specific audit guide.

(3) When a program-specific audit guide is not availlable, the
reporting package for a program-specific audit shall consist of the financial
statement (8) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of ’

- this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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- 32D(b), as applicable to a program-specific’ audit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. Also, when the schedule of
flndlngs and questioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the &status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass—-through entity
in the case of a subrecipient. Instead of submittlng the reporting package to
the pass~through entity, when a subrecipient is not reguired to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of § _ .320(e)(2). A subrecipient may submit a copy of the
reporting package to the pass~through entity to comply with this notification

regquirement.

{d) Other sections of this part may gply. Program-specific audits .
are subject to §__ ,100 through § _ .21E(b), '§ _.220 through § _.230,
§ _ .300 through §__ .305, § _ .315, § . 320(13) through §__ .320(3), §__ .400
through §  .405, §  .510 through § _ .515, and other referenced provisions

of this part unless contrary to the provisions of this seotion, a program-
specific audit guide, or program laws and regulations,

Subpart C~-Auditees
§ L300 Auditee responsibmlmtzes.

The auditee shall:

{a) Identify, in its accounts, all Federal awards recelved and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass~-through entity.

(b} Maintain internal control ovéf Federai programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs,

{d) Prepare appropriate financial statements, 1ncluding the schedule
of expenditures of Federal awards in accordance with'§ '~ .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by § .320(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) ang § .315 (o), respectively.

8§ . 305 Auditor selection,
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{a) puditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 19%5 [insext appropriate CFR citation], Circular
A~110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non-Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
;avallable from the Officé of Administration, Publications Office, room 2200,
New Executive Offlice Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firme, and women's business enterxprises, in procuring auvdit services as
stated in the A-102 Common Rule, OMB Circular A-~110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsivenesg to the request for proposal, relevant experience, avallability
of staff with professional cualifications and technical abilities, the results
of external quality contxel reviews, and price,

{b) Restriction on auditor preparing indirect cost propogals. An
auditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit reguired by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base vear used in the preparation of
the indirect cost proposal or cost allocation plan and any subseguent yeaxrs in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998, '

. {c) Use of o uditors. Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part,

§___.310 Pinancial etatements.

(a) Pinancial gtatements., The auditee shall prepare financial
gtatements that reflect its financial position, results of operations or
changes in net agsets, and, where appropriate, cash flows for the fiscal vear
audited, The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet the requirements of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have sgeparate audits in ’
accordance with §__ .500(a) and prepare separate financial statements.

(b} Schedule of expenditures of Federal awards, The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. TFor
example, when a Federal program has multiple award years, the auvdlitee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

A1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human
Services. '
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(2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included. . ‘

{3) Provide total Federal awards expended for each individual
Federal program and .the CFDA number or other identifying number when the CFDA
information ie not available,

(4) Include notes that deseribe the 51gnnflcant accounting
pollcles used in preparing the schedule. .

{5) To the extent practical, pass—through entities should
identify in the schedule the tptal amount provided to subrecipients from each

Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in eifect during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferable to
present this information in the schedule.

§___.315 2udit findings follow-up.

" (a) General. ' The auditee is regpongsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
ghall prepare a summary schedule of prior audit findings. The auditee shall

" also prepare a corrective action plan for current year audit findings. The

summary schedule of prior audit flndlngs and the corrective action plan shall
include the reference numbers the auditor assigns to audit flndlngs under
§___.510(c). sSince the summary schedule may 1nclude audit flndlngs from
multlple yvears, it shall include the fiscal year in which the finding

inltlally ocourred.

(b) Summary schedule of prior sudit i, ,  The summary schedule of
prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned costs relative to
Federal awards, The summary schedule shall also include audit findings
reported in the prior audit's’ summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph {b) (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b)(4) of thils sectionm.

(1) When avdit findings were fully corrected, the summary
schedule need only llst the audit findings and state that corrective action”

was taken.

(2) When audit findings were not corrected or were only
partlally corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken is smgnlfmcantly dlfferent from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary

schedule shall provide an explamation,

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further actlon ig that all of the following have

occurred:

(1) Two yeafs have passed since the audit reporf in which
17
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the finding occurred was submitted to the Federal clearinghouse;

(1i) The Federal agency or pasg- through entity is not
currently following up with the auditee on the audit finding, .and

(iii) A management decision was not issued.

{c) Corrective mction plan, At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the gontact person(s) responsible for corrective
actlon, the corrective action plammed, and the anticipated completion date.
If the auditee does not agree with the audit findings or belleves cérrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons. .

§.__.320 ' Repoxrt pubmigsion..

(a) General, The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package. -
desoribed in paragraph (o) of this gection shall be spubmitted within the
earlier of 30 days after receipt of the auditor’s report(g), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
yeare beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’s report(e), or 13 months
after the end of the audit period ) Unless restricted by law or regulation,
the auditee shall make copies avallable for public inspection.

{b) Data Collection, (1) The auditee shall gubmit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit., The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with thé reguirements of this
part, the form was prepared in accordance with thie part (and the instructions
accompanying the form), and the information included in the foxm, in its
entirety, are accurate and complete.

(2) The data collection form shall include the following data
elements:

ki) The type of report the auditor issued on the financial statements of
the auditee (i.e., unqualified opinion, qualified opinion, adverse
opinion, or disclaimer of opiniom).

(i) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial gtatements and
whether any such conditions were material weaknesses,

(iid) A statement-as to whether the audit disclosed any noncompliance whlch
is materlal to the financial statements of the auditee.

{iv) Where applicable, a statement that significant deficiencies ih internal
.control over major programs were discloged by the audit and whether
any such conditions were material weaknesses,

(v) The type of report the auditor issued on compliance for major

18

. ATTACHMENT . Fen
pace . \b . or .23 pAcEs




(xiid)

{xiv)

(xv)

(xvi)

programs (i.e., unqualmfled opinion, qualifled opinion, adverse
opinion, or dlsclaimer of opinion)

,A list of the Federal awarding agencies Whlch will receive a copy of

the reporting package pursguant to § .320(d) (2) of OMB Circular
A-133,

A yes or no statement as to whether the auditee qualified ‘as a low-
rigk auditee under §___.530 of OMB Circnlar A-133.

The dollar threshold used to distinguish between Type A and Type B
programs ag defined in §.__ .520(b) of OMB Circular A-133,

The Catalog of Federal Domestlc Assistance (CFDA) number for each

Federal program, ag applicable,

The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are lipgted in the schedule

of expenditures of Federal awards,

The amount of expenditures in the schedule of expendmturea of Fedexal
awards associated with each Federal program,

For each Pederal program, a yes or no statement as to whether there
are audit findings in each of -the following types of compliance
requi;ements and the total amount of any guestioned costs:

{R) Activities allowed or umnallowed.

{B) Allowable costs/cost principles.

(cy . Cash management.

{D) Davis-Bacon Act.

(B} - Eligibility.

(F) . Equipment and real property management.

(@) Matching, level of. effort, earmarking.

{H) Period of availability of Federal funds.

(1) Procurement and suspension and debarment.

(T} Program income. :
{X) Real property acquisition and relocation assistance. -
(L) Reporting, .
(M) Subrecipient monitoring.

(\) Special tests and provisions.

Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

Auditor Name, Name and Title of Contact Person, Auditor Address,
auditor Telephone Numbexr, Signature,,and Date.

Whethexr the auditee hag either a cognizant or oversmght agency for
aundit.

The name of the cognizant or oversight agency for audit determined in
accordance with.§__ .400(a) and § ___+400(b), respectively.

(3) Using the information included in the reporting package

described in paragraph (c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
gource of the information included in the form, the auditor’s respon51b111ty
for the information, that the form is not a substitute for the reporting
package dascribed in. paragraph (c) of this section, and that the content of
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the form iq‘limited.to the data elements prescribeé by OMB.

{c) ., Reporting Qackage, The reporting package shall include the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §__ .310(a) and §___.310(b), respectively;

(2) Summary schedule of prior audit findings discussed in
§___.315(b);

(3) Auditor's report(s) discussed in §____.505; and

(4) Corrective action plan discussed in §__ _.315(c).

(d) Submission to clearinghouse, All auditees shall submit to the Federal

clearinghouse designated by OMB a Bingle copy of the data collection form
desaribed in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this sectionm.

{e) dditional submissio subrecipients . (1) In addition to the
requirements digcussed in paragraph (d) of this section, auditees that are
also subreclplents shall submlt to each pass-through entlty one copy of the
reporting package described in paragraph (o) of thies section .for each pass-
,through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entlty

provided,

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e) (1) of thig section,
the subrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Pederal award(s) that the pass- through entity
provmded 2 Subrecipient may submit a copy of the reporting package described
in paragraph (¢) of this section to a pasg~through entity to comply with this
notification regquirement,

(£} Requests for report copies., In response to requests by a Federxral
agency or pass—through entity, auditees shall submit thé appropriate copies of

the reporting package described in paragraph (o) of this section and, if
requested, a copy of any management letters issued by the auditor,

(g) Report retention re (=) s. Auditees ‘shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
file for thrée vears from the date of submission to the Federal clearinghouse
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designated hy OMB, Péss—through entities shall keep subrecipients'
submiseions on file for three vears from date of receipt,

{h) '1earinghou§e resgons;bilities. The Federal clearlnghouse

designated by OMB ghall distribute the reporting packages recelved in
accordance with paragraph (d) (2) of this sectilon and §___.235(g)(3) to
applicable PFederal awardlng agencies, maintain a data base of completed
auditse, provide appropriate infozmatlon to Federal agencles, and follow up
with known auditees which have not submltted the reguired data collection

forms and reporting packages.

(1) Clearinghouse ggdress. The address of the Federal clearinghouse
currently desionated by OMB ie Federal Audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonville, IN 47132,

(9) Electronic filing. Nothing in this part #hall preclude electrounic
submissions to the Federal clearinghouse in such manner as may be approved by
OMB, With OMB approval, the Federal clearlnghouse may pmlot test methods of

electronlc subm1551ons

Subpart D--Federal Agencies and Pass~Through Entities
400 Responsmbilzt;es.

{a) Cognlzant agency for audit resgonsibllitles. Recipients expending

more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predomlnant
amount of direct funding shall be based upon direct PFederal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for perlods ending in 1997 through
2000 will be determined based on Federal awards -expended in 1995, (However,
for States and local governments. that expend more than $25 m;lllon a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000. )

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct . fundlng shall be based
upon direct Federal awards expended in the recipient's fiscal vears endlng 1n
2004, 2009, 2014, and every flﬁth vear thereafter. For example, audit
cognizance for periods endlng in 2006 through 2010 will be determined based on
Federal awards expended in 2004 (However, fox 2001 through 2005, the
cognizant agency for audit is deterxrmined based on the predominant amount of
direct Federal awards expended in the recipient's flscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determined, a Federal
awarding agency with. cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit, within 30 days after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, 1f known, the auditor of the reassignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. e
{2) Consider auditeé requests for extensions, to the report
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~ submission due date reguired by §___.320(a). The cognizant agency for audit
may grant extensilons for good cause.

. {3) Obtain or conduct guality control reviews of selected
audits made by non-Federal auditore, and provide the results, when
appropriate, to other interested organizations,

(4) Promptly inform other affected Federal agencies and
approprlate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or lawe and regulations.

y

(5) Advige the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies require corrective
action by the auditor. When advised of deficiencies, the auditee shall woxk
with the auditor to take corrective actiom., If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the audites,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendatlions for follow-~up action., Major inadequacies ox
repetit;ve substandard performance by auditors shall be referred to
approprlate State llcensing agencies and professional bodles for disciplindry

© agtiodn,

(6) Coordinate, to the extent practical, audits or reviews
made by or for Pedexal agencies that are in addition to the audite made
pursuant to this part, so that the additional audits or reviewe build upon
audits performed in accordance with this part.

{7) Coordinate a management decision for audit findings that:
affect the Federal programs of more than one agency. -

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9} For biennial audits permitted under § .220, consider
auditee requests to qualify as a low-rigk auditee under § .530(a) .

(b) reight eqgency for audit onsibilit , An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Pederal agency determined in accordance with
§.__.105. The oversight agency for audit:

{1) Shall provide technical advice to auditees and auditors as
reguested, :

{2) May assume all or some of the responsibilities normally
performed by a cognizant agency for audit, .

{c) Federal awarding agency respongibilities. The Federal awarding

agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D., When some of this information ls not available, the Federal
agengy shall provide information necessary to clearly describe the Pederal
award,

(2) advise recipients of requirements imposed on them by
Federal laws, regulations, and the provislons of contractes or grant
agreements,

(3) Ensure that audits are completed and reports are received

22

ATFACHMENT oo K
pacE . FY. oF .23, PAGES




in a't;’uﬁely manner and in acoordance wg'.th the requirementé of this part.

(4) Provide technn,cal advice and counsel to auditees and
anditors as requested.
(5) Issue a management decision om audit findings within six

months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person respopsible for prov:.dlng annual updates
of the compliance supplement to OMB.

(8) Pags~-through entity responsibilities. A pass- through entity shall
perform the following for the Fede:ral awards it mekes:

(1) Identify Federal awards made by informing each
subrecipient of CFDA title -and rumber, award name and number, award year, if
the award is R&D, and name of Federal agency, When some of this information
is not available, the pass—through entity shall provide the best information

avallable to describe the Federal award.

(2) advise subrecipients of requirements imposed on them by
Federal laws, xegulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

(3) Monitor the activmtles of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and

that performance goals are achieved,

(4) Ensure that subrecipients expending $300,000 (£500,000 for
figeal years ending after December 31, 2003) or more in Federal -awards during
the subrecipient's fiscal year have met the audit requirements of this part

for that fiscal year,

(5) ° 1Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subreca.plent takes appropriate and timely corrective action.

) (6) Consider whether subrecipient audits necess:Ltate
adjustment of the pass-through entity's own records

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necegsary for the pass—through entity to comply w1th this part.

B___..4058 Management dec:.s.ion.

(a) General. 'I'he management dec;Ls:Lon shall clearly state whether or

not the audit findmg is sustained, the reasons for the decision, and the

expected auditee action to repay dmsallowed costs, make financial adgustments,
or take other amction. If the auditee has not completed corrective action, a
tmetable for follow-up should be given.. Prior to issuing the management
decision, the Federal agency or pass-through entity may request

additional information orx documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs, The management decision should describe any appeal procese

available to the auditee.
(b} Federal agency. As provided in § .A00 (=) {7), the cognizant

agency' for audit shall be responsible for cdordinating a management decilsion
for audit findings that affect the programs of more than one Federal agency.
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As provided in § .400(c)(5), a Federal awarding agency is respon51ble for
igpuing a management decislon for findings that relate to Federal awards it
makes to recipients.  Alternate arrangements may be made on a case-by-case
bagis by agreement among the Federal agencies concerned, '

(e) Pags-through entitx. As provided in S;__.AOO(d)(B)[ the pass- '
through entity shall be responsible for making the management decision for
audit findings that relate to6 Federal awards it makes to subrecipients.

(4) Time requirements. The entity responsible for making the
management decision shall do so within six monthe of receipt of the audit
report. Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as possible.

(e) Reference numbers., Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with §___.510(c).

Subpaxrt E~~Auditere
§___.50D Scope of audit.,

(a) Beneral. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audite that cover
departments, agencies, and other organizational units which expended ox
otherwise administered Federal awards during such fiscal year, provided that
each guch audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year, .

(b) Financial statements. The auditor shall detexmine whether the
financial statements of the auditee are presented falrty in all material
respects in conformity with generally accepted accounting principles. The
.auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respecte in relation to the
auditee's financial statements taken as a whole,

(c) * Internal coptrol., (1) 1In addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs. sufficlent to plan the auvdit to support a-low
assessed level of control rigk for major programs. : .

(2) Except as provided in paragraph (o) {3) of this section,
the auditor shall:

(1) Plan the testlng of internal control over major
programs to support a low apsessed level of control rigk for the assertions
relevant to the compliance requirements for each major program; and

(11) Perform testing of intermal control as planned in
paragraph (o) (2)(l) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the plannlng and performing of testing described in
paragraph (o) (2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
{including whether any such condition is a material weakness) in accorxdance
with §____.510, assess the related control rigk at the maximum, and considexr
whether additional compliance tests are regquired because of ineffective
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internal control,

(d) Cogmgliance. (1) In addlt:zon to the requirements of GAGAS, the
audntor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs,

(2) The prlnc:u.pal compllance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are :anl‘uded in the compliance supplement.

(3) For the compliance reguirements related to Federal
programs contained in the compliance supplement, an audit of these compliance
requirements will meet the regquirements of this part., Where there have been
changes to the compliance recquirements and the changés are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
‘types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance requirements to test, and
detenmne the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
;-eferred to in such contracts and grant agreements.

' {4) The compliance testing shall include tests of tramsactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to support an opinion on compliance,

(e) Audit follow-—up. The auditor shall follow-up on prior audit
findings, perforn procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accordance with
§___.315(b), and report, as a current year audit finding, when the auditor
concludes that the summexry schedule of prior audit £indings materially
misrepresents the status of any prior audit finding., The aud:.tor shall
perform audit follow -up procedures regardlegs of whether a prior audit finding

relates to a major program in the current year.

(£) Data Collection Form. As required in 5_. .320(b)(3), the auditor
shall complete and sign speclfied sections of the data collection form.

5___.505 audit reporting. L

The auditor's report(s) may be in the form of either combined or
separate reports and may be organized differently from the manner presented in
this section., The auditor's report{s) shall state that the audit was
conducted in accordance with this part and ineclude the following:

(a) An opinion {or disclalmer of op:mlon) as to whethex the financial
statements are presented falrly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the gchedule of expendltures of Federal awards is
presented fairly in all material respects in relation to the f:Lnanc:.al

statements taken as a whole.

{b) A xeport on intermal cont;rol related to the financial statements '
and major programs. This repoxrt shall describe the scope of testing of
internal control and the results of the tests, and, where appl:Lcable, refer to
the separate schedule of :E:Lnd:.ngs and questioned costs described in paragraph

{d) of this gection,

(e) A report on compliance with laws, regulationg, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall alse include
an opinion (or disclaimer of opln;on) as to whether the auditee .complied with
laws, regulations, and the provisions of dontracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and questloned costs
described in paragraph (d) of this section,

(a) A gchedule of findings and questloned costs which shall include
the following three components:

(1) "A summary of the auditor's results which shall 1nclude-

(1} The type of report the auditor 1ssued on the
finaneial statements of the auditee (i.e., ungualified opinion, cualified
opinion, adverse opinion, or disclaimer of opinion);

(1) Where applicable, a statement that signlflcant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(114) A stetement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that significant
deflclencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major programs (i.e., unquallfled opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

{vi) A ptatement as to whether the aundit disclosed any
audit findings which the auditor is required to report under §___.510(a);

(vii) »An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programs, as described in § .520(b); and

(ix) A statement as to whether the auditee qualified as
a low-risk auditee under §__ .530,

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS,

{3)  Findings and questioned costs for Pederal awards which
shall include audit findinge ag defined in F___.510(a).

-4 audit findings (e.g., internal control findings,
compliance findings, qguestioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. where practical, audit
findings should be organized by Federal agency or pass-through entity.

(1i) Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) {(2) and (&) (3)
of this section; respectively, should be reported in both sections of the .
schedule. However, the reporting in one section .of the schedule may be in
summary form with a reference to a detailed reporting in the other section of

the echedule,
§___.510  Audit findings.
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' (a) Audit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and questioped costs:

(1) Slgnlficant deficiencies in internal control over majoxr
programs. The auditor's determination of whether a deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
flndlng is in relation to a type of compliance recuirement for a major program
or an audit objective identified in the compllance supplement. The auditor
shall identify significant deficlencies which are individually ox cumulatively

material weaknesses.

(2) Mater1a1 noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program.
aunditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audlt finding is in relation to a type of compllanCe
requirement for a major program or an audit Objectlve ldentified in the

compliance supplement.

(3) EKnown questioned costs which are greater than $10,000 for
a type of compliance reguirement for a major program. Known guestioned costs
are those specifically identidfied by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs guestioned (likely questioned costs), not just the
questioned costs specifically ldentified (known questioned costs). The
anditor shall also report known guestioned costs when likely questioned costs

The

are greater than $10,DOO for B type of compliance requirement foxr a major

program. In reporting guestioned costs, the auditor shall include informatilon
to provide proper perspective for jJudging the prevalence and conseguences of
the guestioned cogte. .

(4) Known questioned coste which are greater than £10,000 for
a Federal program which is not audited as a major program. Except for audit »
follow-up, the auditor is not required under this part to perform aundit
procedures for such a Federal program; therefore, the auditor will normally
not f£find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program ‘which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedurés) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

(5) The circumstarnces concerning why the auditor’s report on
compliance for major programe is other than an unqualified oplnlon, unless
such circumstances are otherwise reported as audit findlngs in the schedule of
findings and questioned costs for Federal awaxds,

(6) Known .fraud affecting a Federal award, unless such fraud
ig otherwise reported as an audit finding in the schedule of flndlngs and
guestioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outeide of the auditer's reports under the direct reporting

réquirements of GRGAS.
(7) Instances where the results of audit follow-up procedures

Gisélosed that the gummary schedule of prior audit findings prepared by the ..
auditee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

(b) audit finding detall. audit findings shall be presemted in
sufficient detail for the auditee to prepare a corrective action plan and take

" corrective action and for Federal agencies and pass-through entities to arrive

at a management decision, The following specific information shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and mmber, Federal award number and yeax, name of
rederal ageﬂcy, and name of the applicable pass-thriough entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best informatlon avallable to
describe the Federal award.

(2) The oriteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, 1nc1uding facts that support the
deficiency identified in the audit finding,

(4) Identification of guestioned costs and how they were
computed, s

{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findings represent an isgolated instance oxr a systemic problem, Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be cuantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a mubreciplent, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the audit findings, to the extent practical,

{c) BReference numbers. BEach audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy

referencing of the audit findings during follow-up.

§_ .B1b Audit working papers.
(a) Retention of working papers. The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for aundit, oversight agency for audit, or
pass-through entity to extend the retention period. When the audmtor is aware
that the Federal awarding agemcy, pass-through entity, or auditee is
contesting an audit finding, the auditer shall contact the partiea contesting
the audit finding for guidance prior to destruction of the working papers and

reports,

{b) Access to working papers. Audit working papers shall be made'

available upon request to the cognizant or oversight agency for audit or its
deeignee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. BAccess to working papers includes the right of Federal
agencies to obtain copies of working pepers, as is reasonable and necessary.
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E___.B20 Major program determlnatmon.

(a) General. The auditor shall use a risk- based approach to determlne
which Federal programs are major programs. Thig rlBk—baeed approach shall
include consmderat;on of: Current and prlor audit experlence, oversight by
Federal agencies and pass- through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i) of this section

shall be followed.

(b) Step 1. (1) The auditor shall idenﬁify the larger Federal
programs, which shall be labeled Type A programs, Type A programs are defined
as Federal programs with Federal awards expended during the audit per;od

exceeding the larger of:

‘ (i) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Pederal awards
expended equal or exceed $300,000 but are less than or equal to $100 million.

T {d4) 43 million or three-tenthe of one percent {.003) of

total Federal awards expended in the case of an auditee for which total
Pederal awards expended exceed $100 million but are less than or equal to $10

billion.

(iid) $30‘m11110n or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an aunditee for which total
Federal awards expended exceed $10 billien,

{2) Federal programe not labeled Type A undex paragraph (b) (1)
of thig sectlon shall be labeled Type B programs

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program prov1dlng loans elgnlflcantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its valuee in determining other Type A programs.

{(4) For biennial audits permitted under §__ .220, the
determination of Type A and Type B programs shall be based upon the Federal
awards expended Quring the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low~risk. For a Type-A program to be considered low-rigk, it shall have been
audited as a major program in at least one of the two most recent audit
perlods {in the most recent audit perlod in the case of a biennial audit),
and, in the most recent audit period, it shall have had no audit findings
under §  .51d{a). However, the auditor may use judgment and consider that
audit findings from cquestioned costs under §___.510(a)(3) and §___.510(a) (4),
fraund under §__ .B1l0(a)(6), and audit follow-up for the gummary schedule of
prior audit findings under §.__.510{(a)(7) do not preclude the Type A program
from being low~risk. The auditor shall consider: the criteria in §___.525(o),
§__ .B525(d)(1), §___.525(d)(2), and §___.525(d) (3); the resulte of audit
follow-up; whether a any changes in personnel. or systeme affecting a Type A
Drogram have significantly increased rlsk; and apply profe551onal judgment in
determlnlng whether a Type A program is low-rigk,

A2) Notwithstandlng paragraph {(¢) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
reciplents may not be considered low-risk, For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Pederal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C, 3515). The Federal agency shall
notify the recipient and, .if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval,

(&) Btep 3. {1) The auditor shall idemntify Type B programs which are
high-risgk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e)(z)(a)(B) of
this section), the auditor is not required to identify more high-rigk Type B
programs than the number of low-risk Type A programg, Except Ffor known
significant deficiencies in internal control or compliance problems as discussed
in B___.52B(b)(1), §___.525(b)(2), and §___.B25(c) (1), a single criteria in
§___.525 would seldom cause a Type B program to be congidered high~risk,

(2) The auditor is not expected to pérform risk assessments on
telatively small Federal programs, Therefore, the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(1) $100,000 or three-tehths of one percent (,003) of
total Federal awaxde expended when the auditee has less than or equal to $100
million in total Federal awaxrds expended,

(ii) £300,000 or three-~hundredths of one percent (,0003)
of total Federal awards expended when the auditee has more than .$100 million
in total Federal awards expended.

(e}, Step 4, At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs 1dentifled as low-rigk under Step 2 (paragraph (c) (1) of this
section) .

(2} (1) High-risk Type B programs as identified under
either of the following two options:

() Optdion 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(1)(A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low~xisk under Step 2.

(B} Option 2, One high-risgk Type B program for
each Type A program 1dentif1ed as low-rigk under Step 2.

(i1)  When identifying which high-risgk Type B programe to
audit as major under either Option 1 ox 2 in paragraph {8) (2) (1) (a) ox (B),
the auditor is encouraged to use an approach whlch‘prov1des an opportunity for
different high-risk Type B programs to be amudited as major over a period of

© time,

{3) Such. additional programs as may be necesgsary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section., This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs,

 {(f)  Percentage of coveradge rule. The auditor shall audit as major
programs Federal programs with Felfleral awards expended that, in the aggregate,
encompass at least 50 pexcent of total Federal awards expended. IEf the
auditee meets the criteria in §___.530 for a low-¥isk auditee, the auditor
need only audit as major programs Federal programe with Federal awards
- expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. .

(g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

(h)  auditor's judgment. When the major program determination was
performed and documented in accordance with this part, ‘the auditor’'s judgment
in applying the risk-based approach to determlne major programs shall be -
presumed correct, Challenges by Federal agencies and pass-through entities
ghall only be for clearly improper use of the guidance in this part. However,

.Federal agencies and pass-through entities may provide auditors guidance about

the risk of a partlcular Federal program and the auditor shall comsider this
guidance in deteimining major programs in audits not yvet completed.

(1) Deviation from usé of fisk criteria, For first~year audlts, the

aunditor may elect to determine major programs as all Type A programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section., Under this option, the auditor would not be
reguired to perform the procedures dlscussed in paragraphs (o), (d), and (e)

of this section,

(1) A first-year audit is the first year the entity is audited
under this part or the first year of a change of auditors.

(2) To ensure that a frequent change of auditors would not o
preclude audit of high-risgk Type B programg, this election for first-year
audits may not be used by an auditee more than once in every three yeaxrs.

+525 Criteria for Federal program »igk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Pederal program. The auditor shall use auditor judgment and

“consider criteria, such as described in paragraphs (b), (@), and (d) of this

section, to identify risk in Federal programs. Also, as part of the risk
analysis, the suditor may wish to discuss a particular Federal program with

auditee management and the Federal agency or pass-through entity.

{b) Current and prior auvdit experience. (1) Weaknessep in internal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the ,
competence and experience of personnel who administer the Federal progrems.

(i) A TFederal program administered under multlple
internal control structures may have higher risk., When assessing risk in a
large single audit, the auditor shall consider whethexr weaknesees are isolated
in a single operating unit (e.g., one college campus) or pervasive throughout

the entity.

{id) when sigmificant parts of a Federal program are
pagsed through to subrecipients, a weak system for monltorlng subrecipients
would indicate higher risk.

(1id) The'extent to which computer processing is used to
administer Federal programe, as well as the complex1ty of that processing,
should be considered by the auditor in assessing risk, New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
partlcularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been corrected.

{3) Federal programs not recently audited ag major programs
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may be of higher risk than Federal programs recently audited as major programs :
without audit f£indings. :

{¢) Overgight exercised by Federal agehcies and pass—through entities. ’ i

(1) oOversight exercised by Federal agencies or pass- through entities could

indicate risk, For example, recent monitoring or other reviews performed by

an oversight entity which disclosed no significant problems would indicate : : i
lower risgk, However, monitoring which disclosed gignificant problems, would :
indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk., OMB plans to provide this
identification in the compliance supplement.

{da) Inherent risk.of the Federal program, (1) The nature of a

Federal program may indicate risk. Congideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for goode and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher rigk., Federal programe primarily involving staff payroll costs may
have a high-yisk for time and effort reporting, but otherwise be at low-risk.

' {2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk. For example, a new Federal program with new
or interim regulations may have higher risk than an establmshed program with
time-tested regulations, Also, significant changes in Federal programs, laws,
rsg;latlons, or the provisions of contracts or grant agreements may increase
ris

(3) The phase of a Federal program in its life cycle at the
auditee may indicate rigk, For example, during the first and lagt years that
an auditee participates in a Federal program, the risk may be hlgher due to
start-up or closeout of program activities and staff,

(4) Type B programs with larger Federal awards expended would
be of higher rigk than programs with substantially smaller Federal awards
expended.,

§___.530 Critexia for a low~risk audites.

An auditee which meets all of the followxng conditions for each of the
preceding two years (or, in the case of biennial aundits, preceding two aundit
periods) shall cualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with §___.520:

(a)» 8Single audits were performed on an annual basis in accordance with
the provigions of this part. A non-Federal entity that has biennial audits
does not qualify as & low-risk auditee, unless agreed to in advance by the’
cognizant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversgight agency for audit may judge that an opinion
qu?lification does not affect the management of Federal awards and provide a
waiver,

(c) There were no deficiencies in internal control which were
identified ass material weaknesses under the requlrements of GAGAS. However,
the cognlzant or oversight agency for audit may judge that any identified
mater1a1 weaknesges do not affect the management of Federal awards and provide

a walver.
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(d) None of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the cage of biennial
audite, preceding two audit periods) in which they were classified as Type A

programs

(1) - Internal control deficiencies which were identified as
material weaknesses; .
(2) Noncompliance with the provisibns of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A

program; oY

(3) Known oxr likely questioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Appendix A to Part ~ Data Collection Form {Form SF-SAC)
[insexrt SF-SAC C after finalized)

Appendix B to Part __ - Circular A-133 Compliance Supplement
Note: Provigional OMB Circular A~133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New

Executive Office Building, Washington, DC 20503,

¢
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE o LONG BEACH,CALIFORNIA 90815 e (562) 570-4000 e FAX:(562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIA}'E AGREEMENT (“Agreement”) is made and
entered as July 17 ., 2014 by, and between
Unifed Statec Ve'f’emhs InitiaTive, Inb. , a Calitevnia V\onPro'ﬁ'/
[corporation, parthership, dba], whose business address is

2001 River Avenve, Lorg Bmoh) CA Qq0¢|O
- (hereinafter referred to as “Bifsiness Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that prowdes a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act”), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery, '

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(H Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

------------------
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity's request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act. _

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ,

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management

- and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

- Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its

- notice of privacy practices of covered entity in accordance with 45

CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health -
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entlty shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy.
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party; ‘ '

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health.
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as withesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors employees or agents are hamed

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. '

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or

not reduced to judgment, which may be asserted against City arising from .

or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the.

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at

 the address first stated herein, and to the City at 333 West Ocean

Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder. v
ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

United States \Velevane Imﬁa‘hvc Tné.,

(Name of Business Associate)

a C'a,Famla V\onproﬁ
(corporatjon, pattre Wi

61) 2 ', 201” }/J/m W
Title: %’/ M (%ﬂf/f/”

, 20 ‘ By

Title:

CITY OF LONG BEACH, a municipal
corporation

- Assistant City Manager
M' /b, 20/ By%/ MNsAen

s i i EXECUTED PURSUANT
'\Clty Manager of deSIQnee TO SFCTION 301 OF

THE CITY CHARTER.

HCityll

The foregoing Agreement is hereby approved as to form thISMy of

W- 204
/ \

CHARLES PARKIN, City Attorney

By Oﬂfﬂ%/ %’“

Deputy
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2626 GRANDAVENUE » LONG BEACH, CALIFORNIA 90816 +  (562) 670-4000 FAX (662)670—4048

CERTIFICATIQN REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below

1.

The certification In this clause is a materlal representation of fact upon which
reliance was placed when this transaction was entered info. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction ongmated may pursue available '
remedles including suspension and/or debarment,

The reciplent of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed circumstance.

1The terms “covered transaction,” "debarred " "suspended " “ineligible,” “lower tier

covered transaction,” ‘“participant,” ‘“person,” "primary covered - transaction,”
“principal,” “proposal,” and "voluntarily excluded,” as used In this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 125489,

The recipient of Federal assistance: funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, uniess authorized by the department or agency with which

this transaction ongmated

The recipient of Federal assistance funds further agrees by ‘submitting this document
- that it will include the clause titled "Certification Regarding Debarment, Suspension,

Ineligibllity and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactlons and in all solicitations for lower tler

covered transactlons

A participant in a covered transaction may rely upon a certification of participant in a
lower tfier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered ftransaction, unless it knows that the
certification Is erroneous, A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs

Nothlng contalned in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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CERTIFICATION REGARDING DEBARMENT
Page 2

clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, inefigible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

~ The regulations implementing Executive Order 1 2549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ‘ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to cettify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number:dA0b4'1U900 L1304 Contract Agency: Vni‘fec) Sfa+cs Ve"’cmhs Iniﬁa‘}iw, Ing.

Name gnd Title of Authorjzed Repfesentative: AQ’L?( W / / (0N ﬁg_ g‘fx KL‘\fo

igngture Date

emersmth
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- CITY OF LONG BEACH -

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE LONGBEACH GALlFORNlA 90816 . (sezl 57@4000 s FAX: (B62) 570-4049

CERTIFICATION REGARDlNG LOBBYING

| Contractor(s) and lobbylst firm(s), as defined In the Los Angeles County Code Chapter

2.180 (ordinance 93-0031), retained.by the Contractor, shall fully comply with the
requirements as set forth in sald: County Code. The Contractor must also certify in writing
that it Is familiar with the Los Angeles County Code Chapter 2.160 and that all petsons
acting on behalf of the Contractor will comply with the County Code, / .

Fallure on the part of the Contractor and/or Lobbyist to fully comply .with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civll action,.

The Contractor is prohlblted by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempting to Influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents

The Contractor must certify in writing that they are famlllar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subjéct to civil
penalties The undersighed certlfies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modlflcatlon of said

documents,

2. If any funds other than Federal appropriated funds have been pald or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying” in accordance with its instructions.

ey
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CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall cettify and disclose accordingly. |

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

Agreement Number:daopt7U4006(306 Contract Agency: United Stotes Vefevans Inifidtive, Zna,

Name,/éhd Title Wed Representative: o+ Stee. Direrei—
WA
féna re y




