OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

© 00 ~N O o bhA W N -

N N N D N N N NN ma a @A a o o o aa O o«
0o ~N O O b W N =2 0 © 0o N OO g hsAE W N -~ O

CONTRACT FOR SOCIAL SERVICES

31031

THIS CONTRACT FOR SOCIAL SERVICES (this “Contract”) is made and

entered, in duplicate, as of November 19, 2008 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
September 18, 2007, by and between HELPLINE YOUTH COUNSELING, INC., a
California nonprofit corporation (“Organization”), with offices located at 12440 E.
Firestone Boulevard, #1000, Norwalk, California 90650, and the CITY OF LONG BEACH,
a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (*HUD") for a program to provide human and social
services to very low, low and moderate income residents of the City; and

WHEREAS, as part of the Grant Agreement (“Grant Agreement”), the City
is required to enter into subcontracts with organizations that provide human and social
services to very low, low and moderate income residents of the City and the City has
selected Organization as a sub-recipient of grant funds; and

WHEREAS, Organization provides human or social services to very low,
low and moderate income residents of the City; and

WHEREAS, the City wishes to support these services by providing Social
Service Grant Program funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

WHEREAS, Organization agrees to perform services and to provide the
City with the information and supporting documentation required herein;

NOW, THEREFORE, in consideration of the terms and conditions
contained in the Contract, the parties agree as follows:

Section 1. The above recitals are true and correct and are incorporated
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in the Contract.
Section 2.
A. Organization shall provide human or social services to very
low, low and moderate income residents of the City in accordance with Attachment
“A” entitled “Statement of Work”, Attachment “B” entitled “Budget”, Attachment “C”
entitled “Office of Management Budget (OMB) Circular A-110", Attachment “D”
entited OMB Circular A-122", Attachment “E” entitled “OMB Circular A-133",
Attachment “F” entitled “Health Information in Compliance with the Health
Insurance Portability and Accountability Act of 1996 Agreement”, Attachment “G”
entitled “Certification of Debarment”, and Attachment “H” entitled “Certification of
Lobbying”, all of which are attached hereto and incorporated by reference, and the
City of Long Beach Grants Monitoring Guidelines, which has been separately
provided to Organization and is incorporated by this reference.
B. Organization shall adhere to all policies, procedures, rules
and regulations established by HUD and sources including but not limited to the
OMB Circulars, Code of Federal Regulations, United States Codes, City of Long
Beach Grants Monitoring Guidelines, this Contract, the City’s contract with HUD
for the funds dispersed under this Contract, the Request for Proposal (“RFP?),
Organization’s proposal in response to the RFP, and all Information Bulletins
issued by the City's Department of Community Development, Neighborhood
Services Bureau. In addition to and without in any way limiting the foregoing,
Organization shall comply with all laws and regulations set forth in 24 CFR Part
570.
Section 3. The terms of this Contract shall commence at midnight on
October 1, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. August 31, 2009.
Section 4.

A. Organization shall affirmatively and aggressively use its best
2
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efforts to seek and obtain all possible outside funding and in-kind cash match at a

2 dollar for dollar rate of funds received from the City under this Contract. Further,
3 Organization shall maintain cash reserves equivalent to three (3) months of
4 funding necessary to provide services under this Contract.
5 B. Total disbursements made to Organization under this Contract
6 by the City shall not exceed Fifteen Thousand Dollars ($15,000.00) over the term
7 of this Contract. These funds shall be used to provide services within the City of
8 Long Beach. Upon execution of this Contract, the City shall disburse the funds
9 payable hereunder in due course of payments following receipt from Organization
10 of billing statements in a form approved by the City showing expenditures and
. 11 costs identified in Attachment “B”.
%§§§ 12 C. The City shall pay to Organization the amounts specified in
E g;% 13 Attachment “B" for the categories, criteria and rates established in that
%5%2 14 Attachment. Organization may, with the prior written approval of the Director of
%g%g 15 the City's Department of Community Development, Neighborhood Services
é;%% 16 Buréau, or his designee, make adjustments within and among the categories of
%%g_' 17 expenditures in Attachment “B” and modify the performance to be rendered
18 hereunder stated in Attachment “A”; provided, however, that such adjustment(s) in
19 expenditures shall not cause the amount of the total budget stated in Attachment
20 “B" to be exceeded.
21 D. Organization shall prepare quarterly invoices and submit them
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Disallowed Cost Report is intended to provide detail to Organization for the
purpose of communicating disallowed costs due to reasons of insufficient source
documentation, ineligible expenses, exceeded line items, and other similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) received by it thirty (30) days
after Organization provided the services relating to that invoice; (b) including
inallocable or ineligible expenses; or (c) for the unauthorized expense of funds
requiring written approval for budget changes or modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. No iater than fifteen (15) days afteér the completion of each
twelve-month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City a final invoice, scope of work, and Capers
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice and reports within fifteen (15) days of the end of the
Operational Year.

G. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required
fiscal and programmatic documents within fifteen (15) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases

funds to the City. For this reason, failure of Organization to submit the final invoice

4
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and reports within fifteen (15) days after the end of the Operational Year may
result in loss of reimbursement of funds.

H. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization's cure of a breach of or noncompliance with this
Contract, as determined by the City in its sole discretion, after being notified of
such breach by the City.

. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an
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invoice until such time as it receives funds from HUD sufficient to cover the

-—t -
—_

expenses in the invoice.

Section 5.

-
N

A. Organization's records relating to the performance of this

-
w

Contract shall be kept in accordance with generally accepted accounting principles

-
EoN

ANNON, City Attorney
Boulevard, 11th Floor
, CA 90802-4664

>
L
P
o
=
<
E
(&)
i

E..




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

O W 00 ~N O O A O N

NN N N N N N DN & ey A e\ A e A
0o ~N O O A 0O N A O O 0O N O O bhsA WO N -

grant funds, regardiess of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by said representative.

C. If Organization spends $500,000 or more in Federal funds in
an Operational Year, then Organization shall submit an audit report to the City in
accordance with OMB Circular A-133 no later than thirty (30) days after receipt of
the audit report from Organization’s auditor or no later than nine (9) months after
the end of the Operational Year, whichever is earlier. If Organization spends less
than $500,000 in Federal grant funds in an Operational Year, submission of the
audit report is optional.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, AIDS related condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: empioyment, upgrading, demotion or

transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay

6
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Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their ofﬁcials; employees and agents (coliectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or Individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of such Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization’s
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment “B”) for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

&) Commercial general liability insurance (equivalent in

Ho Wy Npaniin ~t
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contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on City's

endorsement form or on an endorsement equivalent in scope to ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commissions and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer's liability insurance in an amount not less
than One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance
in an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent
in scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto)
in an amount not less than Five Hundred Thousand Doilars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least
fifty percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. [If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City's Risk

Manager will consider waiving the requirement if Organization can demonstrate to the
9
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required herein, furnish to the City certificates of insurance and endorsements
evidencing renewal of such insurance. The City reserves the right to require
complete certified copies of all policies of Organization and Organization’s
contractors and subcontractors, at any time. Organization shall make available to
the City's Risk Manager or his/her designee during normal business hours all
books, records and other information relating to the insurance coverage required
herein.

E. Any modification or waiver of the insurance requirements
herein shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages required herein ff,
in his or her sole opinion, the amount, scope or types of coverages herein are not
adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization’s
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

B. Organization shall not commence services until the City’s
Department of Community Development, Neighborhood Services Bureau has
completed an environmental review under 24 CFR Part 58.43(a), and Organization
shall not commence such services until the City informs Organization of the
completion and conditions of said environmental review.

C. Organization shall provide reports as required by the City and
11
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1 HUD and as required herein.

2 D. In addition to, and not in substitution for, other terms of this

3 Contract regarding the provision of services, Organization shall not:

4 (1) Represent that it is, or may be deemed to be, a

5 religious or denominational institution or organization or an organization

6 -operated for religious purposes that is supervised or controlled by or in

7 connection with a religious or denominational institution or organization.

8 (2) In connection with costs of its services hereunder,

9 engage in the following conduct:

10 (a) discriminate against any employee or applicant

. 11 for employment on the basis of religion;

% géé 12 (b)  discriminate against any person seeking housing
STT¥ - rglatad . . . the hacic af raliai .




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

© ©O© 00 N O O h~A W N -

N N N DD N N N N N 2 A A dma a a a o v o
0o ~N O O B WO N A2 O O 0o N W N

(2) Other federal, state and local private assistance
available for such individuals, including mainstream resources.
F. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract, and such other requirements as may from time to time be
promulgated by HUD.
G. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.
H. Organization shall execute a Certification Regarding Lobbying
in the form shown in Attachment “H".
Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

| possession or use of a controlled substance is prohibited and action wili be taken for

violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organizations’ budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 14. All notices required hereunder shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 444 W. Ocean Bivd., Suite 1700, Long Beach, California 90802
13
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IN WITNESS WHEREOF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

HELPLINE YOUTH COUNSELING, INC.,
a California nonprofit corporation

VD 0C. [ 9 ,20&5/ J’Z

Jaf/f

Type or Pnnt Name

,20__
Type or Print Name
“Organization”
CITY OF LONG BEACH, a municipal
corporation
2 / i 2007 By " Assistant City Manager

7] City Manager wysruren pumsiung
o T0 SECTION 30} o2
“City 9

THE CITY CHARTER.
Th|s Contract is approved as to form on el O‘WC) 2 7 , 20 05

ROBERT E{SHANNON, ye//

(Députy — ©
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ATTACHMENT “A”



City of Long Beach
Social Service Grant (SSG) Program 2008-2009
Scope of Work

AGENCY NAME: Helpline Youth Counseling, Inc. CONTRACT NUMBER:

Program Objective: To provide intervention services and counseling that deter youth from delinquent behavior and gang affiliation , with a focus on providing positive, growth-
promoting opportunities that enhance strengths of youth and their families.

L]




ATTACHMENT “B’




CITY OF LONG BEACH
Social Services Grant Program 2008-2009
Program Budget for HELPLINE YOUTH COUNSELING City Contract #

ITEM/PERSONNEL ALLOCATION BUDGET JUSTIFICATION

Conduct intake assessments; develop case plans; provide case management,
1. Counselor - .20 FTE $9,579 individual, group, and family counseling services; and facilitate parenting education
and life skills training classes.

2. Program Director - .04 FTE $3,036 Provides program & staff supervision for this program.
3. Accountant - .05 FTE $2,386 Provides financial support including billing for this program.
TOTAL PERSONNEL $15,000 Total Personnel to be Reimbursed
OPERATIONS

TOTAL OPERATIONS Total Operations to be Reimbursed

S8SG 07-08

/”7‘—_\ Attachment "B"

Signature Page 1 of 1
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PARTS 200-214 [RESERVED]

PART 215—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-

PROFIT ORGANIZATIONS (OMB
CIRCULAR A-110)
Sec.
215.0 About this part.
Subpart A—General
215.1 Purpose.
215.2 Definitions.
215.3 Effect on other issuances.
215.4 Deviations.
215.5 Subawards.

Subpar B—Pre-Award Reguirements

215.10 Purpose,

21511 Pre-award policies.

215.12 Forms for applying for Federal assist-
ance.

2156.13 Debarment and suspension.

215,14 Special award conditions.

215.16 Metric system of measurement.

215.16 Resource Conservation and Recovery
Act. ’

215.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

215.20 Purpose of Iinancial
management.

21521 Standards for financial management
systems.

215.22 Payment.

215.23 Cost sharing or matching.

215.24 Program income.

215.25 Revision of budget and program
plans.

215.26 Non-Federal andits.

215.27 Allowable costs.

215.28 Period of avallability of {unds.

215.29 Conditional exemptions.

and program

PROPERTY STANDARDS

215.30
215.31

Purpose of property standards.

Insurance coverage.

215.32 Real property.

215.33 Federally-owned
erty.

215.34¢ Egquipment.

215.35 Supplies and other expendable prop-
ervy.

znd exempt prop-

21E.36
215.87

intangible property.
Property trust relationship.

PROCUREMENT STANDARDE

215.40
215.43
215.42
215.43
215.44
215.45
215.46
215.47
215.48

Purpose of procurement svandards.
Reclpient responsibilities.

Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Contract administration.

Contract provisions.

REFPORTS AND RECORDS

215.50 Purpose of reports and records.

215.51 Monitoring and reporting program
performance,

216.52 Financial reporting.

215,52 Retention and access
{or records.

reguirements

TERMINATION AND ENFORCEMENT

215.60 Purpose ol termination and enforce-
ment.

215.61 Termipation.

215.62 Enforcement.

Subpart D—Afler-the-Award Reqguirements

21570 Purpose.

215.71 Closeout procedures.

215.72 Subsegquent adjustments and con-
tinuing responsibilities.

215.73 Collection of amounts due.

LPPENDTX A TO PART 215—CONTEACT PROVI-
SIONS

AUTHORITY: 31 U.S.C. 503; 31 U.S.C. 1111, 41
U.8.C. 405; Reorganization Plan No. 2 of 1970;
E.0. 11541, 35 FR 10737, 2 CFR, 1966-1370, p.
939.

SOURCE: 68 FR 26281, May 11, 2004, unless
otherwise noted.

§215.0 About this part.

(a) Purpose. This part contains OMB
guidance to Federal agencies on the ad-
ministration of grants to and agree-
ments with institutions of higher edu-
cation, hospitals, and other non-profit
organizations. The guidance sets forth
standards for obtaining consistency
and uniformity in the agencies’ admin-
istration of those grants and agree-
ments.

(b) Applicability. (1) Except as pro-
vided herein, the standards set forth in
this part are applicable to all Federal
agencies. If any statute specifically

ATTACHMENT
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§215.1

prescribes policies or specific require-
ments that differ from the standards
provided in this part, the provisions of
the statute shall govern.

(2) The provisions of subparts A
through D of this part shall be applied
hy Federal agencies to recipients. Re-
cipients shall apply the provisions of
those subparts to subrecipients per-
forming substantive work under grants
and agreements that are passed
through or awarded by the primary re-
cipient, if such subrecipients are orga-
nizations described in paragraph (a) of
this section. .

(3) This part does not apply to grants,
contracts. or other agreements be-
tween the Federal Government and
units of State or local governments
covered by OMEB Circular A-102,
“Grants and Cooperative Agreements
with State and Local Governments”!
and the FPederal agencies' grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments to organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign governments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions.

(c) OMB responsibilities. OMB is re-
sponsible for:

(1) Issuing and maintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

(3) Reviewing Federal agency regtla-
tions implementing the guidance in
this part, as reguired by Executive
Order 12866.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

1See 5§ CFR 1310.9 for availability of OMB
circulars. .

40

2 CFR Ch. lf (1-1-06 Edition)

where adeguate justification is pre-
sented.

(5 Conducting broad oversight of
government-wide compliance with the
guidance in this part.

(d) Federul agency respounsibilities. The
head of each Federal agency that
awards and administers grants and
agreements subject to the guidance in
this part is responsible for:

(1) Implementing the guldance in
subparts A through D of this part by
adopting the language in those sub-
parts unless different provisions are re-
guired by Federal statute or are ap-
proved by OMB.

(2) Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency's implementation of
the guidance in subparts A through D
of this part.

(3) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
situations where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(f) Information Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

(g) Termination Review Date. This part
will have g policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§215.4, and §215.14 or unless specifically

PaES



OMB Circulars and Guidance

reguire@ by Federal statute or exeCu-
tive order. Non-profit organizauions
that implement Federal programs for
the States are also subject to State re-
guirements.

§215.2 Definitions.

(a) Acerued expenditures means the
charges incurred by the recipient dur-
ing 2 given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and, :

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by
ent, and

(i) Goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acguisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, aceessories, or auxiliary
apparabus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, dnuty or protective in-transit in-
surance, shall be included or excluded
from the unit acguisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advunce means a payment made
by Treasury check or other appropriate
peyment mechanism fo a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedunles.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the Torm of money or property in lieun
of money, by the Federal Government
to an eligible recipient. The term does
not include: technical assistance,
which provides services instead of

the recipi-

.plicable Federal
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money, other assisiance 1 the form of
lJoans, loan guaraniess, interest sub-
sidies, or insurance; direct payments of
any kind to individuals; and, contracts
which are required to be entered into
znd administered under procurement
laws and regulations.

(f) Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeoul means the process Dby
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and Federal awarding agency.

(h) Contract means a procurement
contract under an award or subaward,
and & procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means
that portion of project or program
costs not borne by the Federal Govern-
ment. :

(i) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
spounsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
allowable, in accordance with the ap-
cost principles or
other terms and conditions contained
in the award.

(1) Egquipmeni means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit. However,
consistent with recipient policy, lower
limits may be established.

(m) Ezcess property means Droperty
under the control of any Federal
awarding agency that, as determined
by the head thereof, is no longer re-
quired for its needs or the discharge of
its responsibilities.

(n) Erempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Federal awarding agency has statuiory
authority to vest title in the recipient
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without further obligation to the Fed-
eral Government. An example of sx-
empt property authority is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by 2
non-profit institution of higher eduo-
cation or non-profit organization
whose principal purpose s conducting
scientific research.

(0) Federal awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding period means. the period of
time when Federal funding s available
for obligation by the recipient.

(s) Intangible property and debt instru-
ments means, but is not limited 6o,
trademarks, copyrights, patents and
patent applications and such property
a5 loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(w) Outlays or ezrpenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
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bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(v) Personal property mmeans property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior approval means written ap-

proval by an authorized official evi-

dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §215.24(e) and (h)).
Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by 2
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(2z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends. :

(aa) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments. :
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(bb; Reul property means land, inciud-
ing land improvernents, structures and
appurtenances thereto, bub excludes
movable machinery and eguipment.

(cc) Recipient means an organization
receiving financial assistance directly
from Federal awarding agencies 1o
carry out a project or program. The
term mclades public and private insti-
tutions of higher education, public and
private hospitals, and other quasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research institutes,
educational associations, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment cenbers.

(dd) Research and development means
all research activities, both basic and
applied, and all development activities
that are sapported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research” is defined as a sys-
tematic study directed toward fuller
scientific knowledge or nnderstanding
of the subject studied. “Development’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
ressarch technigues where such activi-
ties utilize the same facilities as other
research and development activities
and where sach activities are not in-
cluded in the instroction function.

(ee) Small awards means a grant or
cooperative agreement not excesding
the small purchase threshold fixed at
4] U.S.C. 403(11) (currently $25,000).

() Subcward means an award of fi-
nancial assistance in the form of

§215.2

money, or property in ileu of money,
made under an award by a recipient to
an eligibvle subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it
include any form of assistance which is
excluded from  the definition of
taward’ in §215.2(e).

(gg) Subrecipient means the legal enti-
1ty to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy. .
(bh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of
a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(“subject inventions’), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nomprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

(ii) Suspension means an action by a
Federal awarding agency that tempo-
rarily withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to terminate the award by the
Federal awarding agency. Suspension
of an award is a separate action from
suspension under Federal agency regu-
lations implementing E.O. 12549 (51 FR
6370, 3 CFR, 1986 Comp., p. 189) and E.O.
12689 (54 FR 34131, 3 CFR, 1889 Comp., D.
235), *‘Debarment and Suspension.”

(ii) Termination means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement at any
time prior to the date of completion.

(kk) Third purty in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
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§215.3
and specifically identifiable to the
project or prograim.

(1Y) Unliguidated obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(mm) Unobligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the reciplent and is
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(00) Working capital advance means a
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§215.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
 Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awarding small awards, except
for those requirements which are stat-
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utory. Exceptions on a case-by-case
basis may also be made by Federal
awarding agencies.

§215.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and L.ocal Gov-
ernments,”’ published at 7 CFR parts
3015 and 3016, 10 CFR part 600, 13 CFR
part 143, 15 CFR part 24, 20 CFR part
437, 22 CFR part 135, 24 CFR parts 44, 85,
111, 511, 570, 571, 575, 590, 850, 882, 905,
941, 968, 970, and 990, 28 CFR part 66, 28
CFR parts 97 and 1470, 32 CFR part 278,
34 CFR parts 74 and 80, 36 CFR part
1207, 38 CFR part 43, 40 CFR parts 30, 31,
and 33, 43 CFR part 12, 44 CFR part 13,
45 CFR parts 74, 92, 602, 1157, 1174, 1188,
1234, and 2015, and 49 CFR part 18.

{69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005]

Subpart B—Pre-Award
Requirements

§215.10 Purpose.

Sections 215.11 through 215.17 pre-
scribe forms and instructions and other
pre-award matters to be used in apply-
ing for Federal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Conftracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.8.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal




OME Circulars and Guidance

svatute. The svatutory criterion for
choosing between grants and Coopera-
tive agreements is that for the latter,
“substantial involvement is expected
between the executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.” Con-
tracte shall be used when the principal
purpose is acguisition of property or
services for the direct benefit or use of
the Federal Government.

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programs, unless funding priorities are
established by Federal statute.

§215.12 Forms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1820, “*Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
agency ip place of or as a supplement
to the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs,” (47 FR 30959, 3
CFR, 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the SF424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Federal awarding agency or the
Catalog of Federal Domestic Assisiance.
The SPOC shall advise the applicant
whether the program for which applica-
tion 1s made has been selected by that
State {for review,

(d) Federal awarding agencies that do
not use the SF-424 form should indi-
cate whether the application is subject
to review by the State under ¥.0. 12372.

§215.13 Debarment and suspension.

Federal awarding agencies and re-
cipients shall comply with Federal

§215.15

agency regulations impiementing E.G.s
12545 and 12689, ‘‘Debarment and Sus-
pension.” Under those regulations, cer-
tain parties who are debarred, sus-
pended or otherwise excluded may not
be participants or principals in Federal
assistance awards and subawards, and
in certain contracts under those
awards and subawards.

[70 FR 51879, Aug. 31, 2005]

§215.14 Special award conditions.

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the mature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric
ment.

The Metric Conversion Act, as
amended by the Ommnibus Trade and
Competitiveness Act (156 U.5.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of Ifederally-funded activities.
Federz] awarding agencies shall follow
the provisions of E.0. 12770, ‘‘Metric
Usage in Federal Government Pro-
grams”’ (56 FR 35801, 3 CFR, 1891 Comp.,
p. 343).

system of ineasure-
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§215.16 Resource Conservation and

Recovery Act.

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
6002. Section 6002 requires that pref-
erence be given In procurement pro-
grams to the purchase of specific prod-
ucts comtaining recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in thelr procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.

§215.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipl-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§215.20 Purpose of financial and pro-
gram management.

Sections 215.21 through 215.28 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost

sharing and matching requirements,

accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§215.21 Standards for financial man-
ageraent systems.

(2) Federal awarding agencies shall

require recipients to relate financial
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data to performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §215.562. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adeguately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-

taining to Federal awards, authoriza-

tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective comtrol over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award., Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, ¢Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Federal cost principles and the terms
and conditions of the award.

(7, Accounting records including cost
sccounting records that are supported
YWy source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federa) awarding agency, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adeguate to protect the in-
terest, of the Federal Government.

(d) The Federal awarding agency may
require adegquate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are reguired in the
sitnations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§215.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements Or
default procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in ad-

vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient, and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §215.21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and Dbe
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close a5 iz administratively feasible 10

§215.22

the actual disbursemente by the recipi-
ent organization for direct program Or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transiers are not used.

(d) Requests for Treasury check ad-

vance payment shall be submitted on
SF-270, “Request for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
fands transier.

(e) Reimbursement is the preferred
metbod when the reguirements in
§215.12(b) camnot be met. Federal
awarding agencies may also use this
method on any construction agree-
ment, or il the major portiom of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes 2 minor portion of the
project.

(1) When the reimbursement method
is used, the Pederal awarding agency
shall make payment within 30 days
after receipt of the Dbilling, unless the
billing is improper.

(2) Recipients shall be authorized to
submit reguest for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
this procedure, the Federal awarding
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agency shall advance cash o the re-
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s dis-
hursing cycle. Thereafter, the Federal
awarding agency shall reimburse the
reciplent for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for reciplents unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold - payments for proper
charges made by recipients at any time
during the project period unless para-
graphs (h)1) or (2) of this section
apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
ernment is liguidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows. '

(1) Except for situations described in
paragraph (1)(2) of this section, Federal
awarding agencies shall not require
separate depository accoumnts for funds
provided to a recipient or establish any
eligibility requirements for deposi-
sories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
exzpenditure of funds. :
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(2) sdvances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(i) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women. or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(k)(1), (2) or (8) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations at 31
CFR part 205 do not apply, interest
earned on Federal advances deposited
in interest bearing accounts shall be
remitted annually to Department of
Health and Human Services, Payment
Management System, Rockville, MD
20852. Interest amounts up to 3250 per
year may be retained by the recipient
for administrative expense. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives ifs right to recover
the interest under CMIA,

(m) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Bach Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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are not used. Federal! awarding agen-
ciles, however, have the option of using
this form for construction programs in
liew of the SF-271, “Outlay Report and
Reguest for Reimbursement for Con-
struction Programs.”

(2) SF-271, Outlay Report and Re-
gquest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF-271 as the
standard form to be used for reguesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federal awarding agency de-
termines that it provides adeqguate in-
formation to meet Federal needs.

£215.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’'s cost
sharing or matching when such con-
tributions meet 21l of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
Or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conformm to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(¢c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or iand for construction/
{acilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
shall be the lesser of paragraphs (¢)1)
or (2) of this section.
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(i, The cercified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the certified
value at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the reguired skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(I) Donated supplies may include
such items as expendable eguipment,
office supplies, laboratory supplies or
workshop and classroomn  supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land {or
which title passes tc the recipient may
differ according to the purpose of the
award, if paragraphs (g)(1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acgquisition
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of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) - and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair markef value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following -requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

2 CFR Ch. It (1-1-06 Edition)

related to projects financed in whole or
in part with F'ederal funds.

(b) Except 2s provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the ways listed in the fol-
lowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as de-
seribed in paragraphs (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)3) of
this section.

(d) In the event that the Federal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as. indicated
in §215.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram Income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.
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(g) Proceeds {rom the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (see §216.30 through §215.37).

(h) Unless Federal awarding agency
regulations or the terms and condivion
of the award provide otherwise, recipi-
ents shall have no obligation to the
Federal Government with respect to
program income earned {rom license
fees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
nnder an award. However, Patent and
Trademark Amendments (36 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research
award. )

£215.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall reguest prior approvals
irom Federal awarding agencies for one
or more of the following program oI
budget related reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval),

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 256 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice verse, if approval
is required by the Federal awarding
agency.
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(6; Thne inclusion, unless walved by
the Federal awarding agency, of Cusus
that require prior approval in accord-
ance with any of the following, as ap-
plicable:

(1) 2 CFR part 220, “‘Cost Principles
{for Educational Institutions (OMB Cir-
cular A-21);" :

(ii) 2 CFR part 230, "'Cost Principles
{for Non-Profit Organizations (OMB Cir-
cular A-122);™

(iii) 45 CFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals;’’ and

(iv) 48 CFR part 31, ‘Contract Cost
Principles and Procedures.”

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8). Unless described in the applica-
tion and funded in the approved
awards, the subaward, transier or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items may be iIm-
posed anless & deviation has been ap-
proved by OMB.

(e) BExcept for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, Federal awarding agencies are an-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals reguired by 2 CFR paris
290 and 230 (OMB Circulars A-21 and A-
122). Such waivers may include author-
izing recipients to do any one Or INore
of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is nnder no obligation o re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
{ollowing conditions apply. For one-

C
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time extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(i) The terms and conditions of award
prohibit the extension.

(i1) The extension requires additional
Federal funds.

(i1i) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency's regulations, the prior ap-
proval requirements described in this
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (eX2) ap-
plies.

(f) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph () of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraphs (h)(1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the

" project or program.

(2) The need arises for additional

Federal funds to complete the project.
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(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may he
imposed consistent with applicable
OMB cost principles listed in §215.27.

(1) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(J) When a Federal awarding agency
makes an award that provides support
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund-or
budget transfers between the two types
of work supported.

() For both construction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

[69 FR 26281, May 11, 2004, 2s amended at 70
FR 51880, Aug. 31, 2005]

§215.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
andit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.8.C. 7501-7507) and revised OMB

ATTACHMENT _Q/ ........




OMWBEB Circulars and Guidance

Circular A-123, “Audits of States,
1,ocal Governments, and Non-Profit Or-
ganizations.”

(b; State and local governments shall
be subject to the audit reguirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 75601~
7507) and revised OMB Circular A-133,
© Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered
by the andit provisions of revised OMEB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations shall
be subject to the audit requirements of
the Federal awarding agency or the
prime recipient as incorporated into
the award document.

§215.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for dster-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
40 the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of 2
CFR part 226, “Cost Principles for
State, Liocal, and Indian Tribal Govern-
ments (OMB Circular A-87."" The allow-
ability of costs incurred by non-profit
organizations is determined in accord-
ance with the provisions of 2 CFR part
230, *‘Cost Principles for Non-Profit Or-
ganizations (OMPB Circular A-122)."" The
allowability of costs incurred by insti-
tutions of higher education is deter-
mined in accordance with the provi-
sions of 2 CFR part 220, “'Cost Prin-
ciples for Educational Institutions
(OMB Cirenlar A-21).” The allowability
of costs incurred by hospitals is deter-
mined in accordance with the provi-
sions of Appendix E of 46 CFR part 74,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-
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visions of the Federal Acguisition Reg-
ulation (FAR) at 48 CFE part 31.

{70 FR 51880, Aug. 31, 2005)

$215.28 Period of availability of funds.

Where 2 funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency.

§215.29 Conditional exemptions.

(a) OMB authorizes conditional ex-
emption from OMB administrative re-
guirements and cost principles circu-
lars for certain Federal programs with
statutorily-authorized consolidated
planning and consolidated administra-
tive funding, that are identified by a
Federal agency and approved by the
head of the Executive department or
establishment. A Federal agency shall
consult with OMB during its consider-
ation of whether to grant such an ex-
emption.

(b) To promote efficiency in State
and local program administration,
when Federal non-entitlement pro-
grams with common purposes have spe-
cific statutorily-authorized consoli-
dated planning and consolidated ad-
ministrative funding and where most of
the State agency’s resources come
from non-Federal sources, Federal
agencies may exempt bthese covered
State-administered, non-entitlement
grant programs from certain OMB
grants management requirements. The
exemptions would be from:

(1) The requirements in 2 CFR part
225, “Cost Principles for State, Local,
and Indian Tribal Governments (OMB
Circular A-87)" other than the
allocability of costs provisions that are
contained in subsection C.3 of Appendix
A to that part;

(2) The reguirements in 2 CFR part
220, “Cost Principles for Educational
Institutions (OMB Circular A-21)”
other than the zallocability of costs pro-
visions that are contained in paragraph
C 4 in section C of the Appendiz to that
part;

(3) The requirements in 2 CFR part
230, ‘Cost Principles for Non-Profit Or-
ganizations (OMB Circular A-122)"
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other than the allocability of costs pro-
visions that are in paragraph A.4 in
section A of Appendix A to that part,

(4) The administrative requirements
provisions of part 215 (OMB Circular A-
110, “‘Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,'"); and

(5) The agencies' grants managements
common rule (see §215.5).

(¢) When a Federal agency provides
this flexibility, as a prerequisite to a
State's exercising this option, a State
must adopt its own written fiscal and
administrative requirements for ex-
pending and accounting for all funds,
which are consistent with the provi-
sions of 2 CFR part 225, “Cost Prin-
ciples for State, Local, and Indian
Tribal Governments (OMB Circular A-
87)" and extend such policies to all sub-
recipients. These fiscal and administra-
tive requirements must be sufficiently
specific to ensure that: funds are used
in compliance with all applicable Fed-
eral statutory and regulatory provi-
sions, costs are reasonable and nec-
essary for operating these programs,
and funds are not be used for general
expenses required to carry out other
responsibilities of a State or its sub-
recipients.

[69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005)

PROPERTY STANDARDS

§215.30 Purpose of property stand-
ards.

Sections 215.31 through 21537 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
quire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§215.31 through §215.37.

2 CFR Ch. 1l (1-1-06 Edition)

$215.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and eguipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§215.32 Real property.

Each Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Federal awarding
agency.

(¢) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall observe one or more of the
following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project. -
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(2y The recipient may be directed o
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that percentage of the current Ifair
market value of the property attrib-
atable to the Federal participation in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the szles proceeds). When
the recipient is authorized or required
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitied to
compensation for its attributable per-
centage of the current fair market
value of the property.

§215.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of {federally-owned
property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unliess the Federa! awarding agency
has statutory aunthority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.8.C. 370 (I)) to donate research
equipment to educational and non-prof-
it organizations in accordance with
E.O. 12821, “Improving Mathematics
and Science Education in Support of
the National Education Goals” (57 FR
54285, 3 CFR, 1992 Comp., p. 323)). Ap-
propriate instructions shall be issued
to the recipient by the Federal award-
ing agency.
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(b) Exempi property. When statntory
authority existe, the Federal awarding
agency has the option to vest title to
property acguired with Federal funds
in the recipient without further obliga-
tion to the Federal Government and
under conditions the Federal awarding
agency considers appropriate. Such
property is ‘‘exempt property.” Should
4 Federal awarding agency notl estab-
lish conditions, title to exempt prop-
erty upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.

§215.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip- )

ment acquired with Pederal funds to
provide services to non-Federal outside
organizations for & fee that is less than
private companies charge for egquiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continnes to be supported by Fed-
eral funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time thati equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the eguip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or Dprograms
sponsored by the Federal awarding
agency that financed the equipment;
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second preference shall be given to
projects or programs sponsored by
other FPederal awarding agencies. If the
equipment is owned by the Federal
Government, use on other activities
not sponsored by the Federal Govern-
ment shall be permissible if authorized
by the Federal awarding agency. User
charges shall be treated as program in-
come.

(e) When acquiring replacement
equipment, the reeipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing:

(1) Bquipment records shall be main-
tained accurately and shall include the
following information.

(i) A. description of the equipment.

(ii) Manufacturer's serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(i) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
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ferences between guantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedurss
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is aubthorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5000 or more, the
recipient may retain the equipment for
other uses provided that compensation -
is made to the original Federal award-
ing agency or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. The Federal
awaerding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar
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days after the recipient’s reguest and
the following procedures shall govern.

(1) If s0 instrncted or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
guest, the recipient shall sell the
equipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
pEnses.

(2) If the recipient is instructed to
ship the eguipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency {or such costs
incurred in its disposition.

(4) The FPederal awarding agency may
reserve the right to transfer the title
to the Federal Government or to 2
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing,

(ii) The Federal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final inventory. The final inven-
tory shall list all eguipment acquired
with grant funds and federzlly-owned
equipment. If the Federal awarding
agency {fails to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(iii)° When <the Federal awarding
agency exercises its right to take titie,

LY
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the sguipment shall be subject to the
provisions for federally-owned equib-
ment.

§215.85 Supplies
able property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient npon acquisition. If there is a
residual inventory of unused supplies
exceeding 35000 in total aggregate

and other expend-

value upon termination or completion

of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of

comipensation shall be computed in the -

same manner as for equipment.

(b) The recipient shall not use sup-
plies acguired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§215.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve a
royalty-iree, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to anthorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Nomn-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(c) The Federal Government has the
right to:

(1) Obtain, reproduce, publish or oth-
erwise use the date first produced
under an award.

A
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(2) Authorize others Lo receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

{d) (1) In addition, in response (0 a
Fresdom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that was used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federal awarding agency shall
request, and the recipient shall pro-

vide, within a reasonable time, the re- -

search data so that they can be made
available to the public through the pro-
cedures established under the FOIA. If
the Federal awarding agency obtains
the research data sclely in response to
a FOIA request, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and the applicable subrecipi-
ents. This fee is in addition to any fees
the agency may assess under the FOIA
(5 U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of paragraph (d) of this
section:

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: Prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when: )

(4) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or
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~ (B) & Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(iii) Used by the Federal Government
in developing an agency action that
has the force and effect of law is de-
fined as when an agency publicly and
officially cltes the research findings in
support of an agency action that has
the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of §215.34(g).

(69 FR. 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005]

§215.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require reciplents to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
a,pply to the property.

PROCUREMENT STANDARDS

§215.40 Purpose of

standards.

Sections 215.41 through 215.48 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions

procurement
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of applicable Federal statutes and ex-
escutive orders. N¢ additional procure-
ment standards or reguirements shall
be imposed by the Federal awarding
agencies upon recipients, unless spe-
cifically reguired by Federal statute or
executive order or approved by OMB.

t215.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other. agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§215.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of hig or her immediate
{zmily, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substanvial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§215.44

£915.43 Competition,

All procurement transactions shall
be conducted in a4 manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
{licts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor periorm-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors comsid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§215.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (2)(1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(8) Solicitations for goods and serv-
ices provide for all of the {following.

(i) A clear and accurate description
of the technical reguirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a descriptiom shall not contain
features which unduly restrict com-
petition.

(ii) Regnirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iil) A descriptiom, whenever prac-
ticable, of techmnical requirements in
verms of functions to be performed or
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performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal" descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever DOS-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
“extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the conftract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
aporopriate, of such organizations as
the Small Business Administration and
the Department of Commerce’'s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders,
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-
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propriate for the particular procure-
ment and for promoting the best inter-
est of the program or project involved.
The ““cost-plus-a-percentage-of-cost”
or ‘‘percentage of construction cost”
methods of contracting shall not be
used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of E.O.5 12549 and 12689,
“Debarment and Suspension.”

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures or operation fails to comply with
the procurement standards in the Fed-
eral awarding agency's implementation
of this part.

(2) The procurement is expected to
gxceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which Is ex-
pected to exceed the small purchase
threshold, specifies a ‘brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§215.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with

..... V.
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every procurement action. Price anal-
ysie may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

£215.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a2 minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(¢) Basis for award cost or price.

§215.47 Contract administration.

A system for contract administration
shzall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
{formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§215.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
2 contractor violates or breaches the

contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manmner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions ander which the contract may
be terminated {or default as well as

§215.48

conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise reguired by
statubte, an award that requires the
contracting (or subcontracting) {for
construction or facility improvements
shall provide for the recipient to iollow
its own reqguirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding policy and reguirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
is adequately protected. If such a de-
termination has not been made, the
minimum requirements shall be as fol-
lows.

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
npon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “‘performance bond”
is one executed inm conmection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “‘Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
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the recipient, the Federal awarding
agency, the Comptrolier General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers

and records of the contractor which are,

directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and
scriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contracsors shall contain the pro-
curement provisions of appendiz A to
this part, as applicable.

REPORTS AND RECORDS

§9215.50 Purpose of vreports and
records.
Sections 215.51 through 215.53 set

forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§215.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §215.26.

(b) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided
§215.51(f), performance reports shall
not be required more frequently than
quarterly or, less frequently than an-
nually. Annual reports shall be due 90
calendar days after the grant year,
guarterly or semi-annual reports shall
be due 30 days after the reporting pe-
riod. The Federal awarding agency may
require annual reports before the anni-
versary dates of multiple year awards
in lieu of these requirements. The final
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award.

(¢c) If inappropriate, a final technical
_ or performance report shall not bhe re-
quired after completion of the project.

tran-

in-
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(@) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
zbility to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 OFR part 1320 when requesting per-
formance data from recipients.

§215.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
anthorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-2694, Financial Sta-
tus Report.

(1) Each Federal awarding agency
shall require recipients to use the SF-
269 or SF-269A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
¢y may, however, have the option of
not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
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Lo meet its needs, except that z final
SF-26¢ or SF-269A shall be required at
the completion of the project when the
SF-270 is used only {for advances.

(ii) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency requires ac-
crual information and the recipient’s
accounting records are not normally

lrept on the accrual basis, the recipient’

shall not be required to convert its ac-
counting system, but shall develop
such accrnal information through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not be reguired more fre-
guently than gquarterly or less fre-
guently than annually. A final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SP-269 or SF-269A (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for guarterly and semi-
annual reports, and 90 calendar days
{for annnal and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients the Federal awarding agency
shall regnire each recipient to submit
the SF-272 and, when necessary, its
continuation sheet, SF-272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
{ormation for each agreement with the
recipients.

(ii) Federal awarding agencies may
require forecasts of Federal cash re-
guirements in the ‘Remarks” section
of the report.

(ii1) When practical and deemed nec-
essary, Federal awarding agencies may
require recipients to report in the
“Remarks” section the amount of cash
advances received in excess of three

§215.52

days. Recipients shall provide short
narrative explanations of actions taken
to reduce the excess balances.

(iv) Recipients shall be reguired to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
The Federal awarding agencies may re-
guire a monthly report irom those re-
cipients receiving advances totaling 31
million or more per year. )

(v) Federal awarding agencies may
waive the requirement for submission
of the SF-272 for any one of the fol-
lowing reasons:

(A) When monthly advances 4o not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding agen-
¢y's opinion, the recipient’s accounting
controls are adeguate to minimize ex-
cessive Federal advances,; or,

() When the electronic payment
mechanisms provide adeguate data.

(b) When the Federal awarding agen-
¢y needs additional information or
more frequent reports, the following
shall be observed.

(1) When additional information is
needed to comply with legislative re-
guirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the “Remarks’’ section of the re-
ports.

(2) When a Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in §215.21, additional pertinent infor-
mation to further monitor awards may
be obtained upon written notice to the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(4). Federal awarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
mats.
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(5; Federal awarding agencies may
provide computer or electronic outputs
to recipients when such expedites or
contributes to the accuracy of report-

ing.

£215.58 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to.recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b) Financlal records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or andit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by bthe Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§215.53(g).

(¢c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding

agency.
(d) The Federal awarding agency
shall request transfer of certain

records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.
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(e The Federal awarding agency, the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
coples of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless reqguired by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 562) if the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rate proposals, cost al-
locations plans, etc. Paragraphs (g)(1)
and (g)2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback

rates or composite fringe benefit
rates).

(1) Ir submitted for megotiation. If the
recipient submits to the Federal

awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
bagis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission. .

() If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
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otner computation for negotiation pur-
poses, then the 3-year retention penod
{for the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered DY
the proposal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

§215.60 Purpose of termination and
enforcement.
Sections 215.61 and 215.62 set forth
uniform suspension, termination and
enforcement procedures.

§215.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (2) or (3) of this section apply.

(1) By the Federal awarding agency,
if a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
t0 be terminated.

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graphs (a)(1) or (2) of this section.

(b I costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §215.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-

sponsibilities of the recipient after ter--

mination, as appropriate.

§215.62 Enforcement.

(a) Remedies for noncomplionce. I{ a re-
cipient materially fails to comply with
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§215.62

tne verms and conditions of an awarg,
whether stated in 2 Feleral statute,
regulabion, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing
any of the special conditions outlined
in §215.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Federal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled nnder
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and iermi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
guently. Other recipient costs during
suspension or after termination which
are necessary and not reasomnably
avoidable are allowable if paragraphs
{¢)(1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and Sus-
pension. The enforcement remedies
identified in this section, including
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suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.0.s 12549 and 12689 and the Federal
awarding agency implementing regula~
tions (see §215.13).

Subpart D—After-the-Award
Requirements

§215.70 Purpose.

Sectlons 215.71 through 215.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§215.71 Closeout procedures.

(2) Recipients shall submit, within 90
calendar days after the date of comple~
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shall liquidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(¢) The Federal awarding agency
shall make prompt payments to & re-
cipient for allowable reimbursable
costs under the award being closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A-129 governs unreturned amounts that
become delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for
any real and personal property ac-
guired with Federal funds or recelved
from the Federal Government in ac-
cordance with §215.31 through §215.37.

(g) In the event a final audit has not
been performed prior to the closeout of
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an award, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
audit.

§215.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the foliowing: )

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §215.26.

(4) Property management require-
ments in §215.31 through §215.37.

(5) Records retention as required in
§215.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in paragraph (a) of
this section, including those for prop-
ersy management as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

[69 FR 26281, May 11, 2004, as amended at 70
FR 51881, Aug. 31, 2005]

§215.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraphs
(a)1), (2) or (3) of this section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
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charge interest on an overdue debt in
accordance with 4 CFR Chapter II,
“Pederal Claims Collection Stand-
ards.” '

APPENDIY A TO PART 215—CONTRACT
~ PROVISIONS

A} contracts, awarded by a recipient in-
cluding small purchases, shall contain the
1ollowing provisions as applicable: p

1. Equal Employment Opporiunity—All con-
racts shall contain a provision requiring
compliance with E.0. 11246, “'Egual Employ-
ment Opportunity” (30 FR 12319, 12835, K]
CFR, 1964-1965 Comp., D. 339), as amended by
E.0. 11375, “Amending Executive Order 11246
Relating to Egual Employment Oppor-
tunity.” and as supplemented Dy regulations
at 41 CFR part 60, “'Office of Federal Con-

tract Compliance Programs, Equal Employ- -.

ment Opportunity, Department of Labor.” - -

2. Copeland ''Anti-Kickback' Act (18 U.S.C.
874 and 40 U.5.C. 276c)—All contracts and sub-
grants in excess of 32000 for construction or
repair awarded by recipients and subreclpi-
ents shall include a provision for compliance
with the Copeland “Anti-Kickback’ Act (18
U.5.C. 874), as supplemented by Department
of Labor regulations (20 CFR part 3, “Con-
tractors and Subcontractors on Public Bulld-
ing or Public Work Financed in Whole or'in
Part by Loans or Grzants from the United
States’). The Act provides that each con-

tractor or subrecipient shall be prohibited °
{rom inducing, by any means, any person -

employed in the construction, completion, or
repair of public work, to give up any pa.rt'-;_.of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.
3. Dawvis-Bacon Act, as amended (40 U.S,C.
276a to o~7)—When reguired by Federal pijo-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include z provision
for compliance with the Davis-Bacon Act (40
U.8.C. 2762 to a~7) and as supplemented by
Department of Labor regulations (285 CFR
part b, "Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction'). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at 2 rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. Im addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place 2 copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned npon the acceptance of the
wage determination. The recipient shall re-
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port @l! -suspecied -or reported-violations to
the Federal awarding agency.

4. Coniract Work Hours and Sajety Stondards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded Dy reciplents in excess of
$2000 {or construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
shall include 2 provision {for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.8.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be
reguired to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible provided
that the worker is compensated at a rate of
not less than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous.- These requirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
open market, or contracts for transportation

‘or transmission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreemeni—Contracts or agresments
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofit Organizations

“and Small Business Firms Under Govern-

ment Grants, Contracts and Cooperative
Agreements,” and any implementing regula-
tions issued by the awarding agency.

€. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Conirol Act (33

- UB.C. 1251 et seq.), as omended—Coniracts

and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with

~all applicable standards, orders or regula-

tions issued pursuant to the Clean Air Act
(42 U.B.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.B.C.
1251 et seg.). Violations shall be reported to
the Federal awarding agency and the Re-

- gional Office of the Environmental Protec-

tion Agency {EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of §100,000 or more shall file the re-
guired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of &
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member of Congress in connection with ob-
saining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Bach
tler shall also disclose any lobbying with
non-Federal funds that takes place In con-
nection with obtaining any Federal award.
Such disclosures are forwarded [rom tler to
tier up to the recipient.

8. Debarment and Suspension (E.O.s 12519
and 12689—A contract award wlth an
amount expected to equal or exceed $25,000
and certain other contract awards (s8e 2 CFR
180.220) shall not be made to parties; 4isted on
the government-wide Excluded Pa,r’ties List
System, In accordance with the OM-B gulde-
lMnes at 2 CFR part 180 that implemt snt B.O.8
12549 (3 CFR, 1986 Comp., p. 189) and 12689 (3
CFR, 1989 Comp., p. 235), “Debarmient and
Suspension.” The Excluded Parties Lxst Sys-
tem contains the names of parties t,ieba.rred
suspended, or otherwise excluded 'by agen-
cies, as well as parties declared inehgible
under statutory or regulatory Futhority
other than E.O. 12548.

[69 FR 26281, May 11, 2004, as ame
FR 51879, Aug. 31, 2005}

PARTS 216-219 [RESERVED]

PART 220—COST PRINCIPLES FOR
EDUCATIONAL INSTITUTIONS
(OMB CIRCULAR A-21)

Sec.

220.5 Purpose.

220.10 Scope.

220.15 Policy.

920.20 Applicability.

290.25 OMB responsibilities.

990.30 Federal agency responsibil{

290.35 Effective date of changes.

220.40 Relationship to previous issudnce.

220.45 Information contact. T

APPENDIX A TO PART 220—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO GRANTS,
CONTRACTS, AND OTHER AGREEMENTS WITH
EDUCATIONAL INSTITUTIONS

AUTHORITY: 31 U.S.C. 503; 31 U.S.C. 1111; 41
U.S.C. 405; Reorganization Plan No. '~2 of 1970;
E.0. 11541, 36 FR 10737, 3 CFR, 1966—19'70 p.
939. ]

SOURCE: ‘10 FR 51881, Aug. 31, 2005, unless
otherwise noted.

§220.5

This part establishes principles for
determining costs applicable to grants,
contracts, and other agreements with
educational institutions.

Purpose.
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$220.10 Scope.

The principles in this part deal with
the subject of cost determination, and
make no attempt to identify the cir-
cumstances or dictate the extent of
agency and Institutional participation
in the financing of a particular project.
Provision for profit or other increment
above cost is outside the scope of this
part.

§220.16 Policy.

The principles in this part are de-
signed to provide that the Federal Gov-
ernment bear its fair share of total
costs, determined in accordance with
generally accepted accounting prin-
ciples, except where restricted or pro-
hibited by law., Agencies are not ex-
pected to place additional restrictions
on individual items of cost. The suc-
cessful application of cost accounting
principles requires development of mu-
tual understanding between represent-
atives of educational institutions and
of the Federal Government as to their
scope, implementation, and interpreta-
tion.

§220.20 Applicability.

(a) All Federal agencies that sponsor
research and development, training,
and other work at educational institu-
tions shall apply the provisions of Ap-
pendix A to this part in determining
the costs incurred for such work. The
principles shall also be used as a guide
in the pricing of fixed price or lump
sum agreements.

(b) Each federal agency that awards
defense-related contracts to a Feder-
ally Funded Research and Development
Center (FFRDC) associated with an
educational institution shall require
the FFRDC to comply with the Caost
Accounting Standards and with the
rules and regulations issued by the
Cost Accounting Standards Board and
set forth in 47 CFR part 99.

§220.25 OMB responsibilities.

OMB is responsible for:

(a) Issuing and maintaining the guid-
ance in this part.

(b) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.
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CIRCULARR NO. B-12Z
Revised May 10, 2004

TC THE HEADE OF EYECUTIVE DEPARTMENTS AND ESTEBLISHMENTS

SUBJECT: Cost Principles for Won-Profit Organizations
1. Purpcse. This Circular establishes principles for determining costs of
grants, contracts and other agreements with non-profit organizations. It does

not apply to colleges and universities which are covered by Office of Management
and Budget (OMB) Circular A-21, "Cost Principles for Educational Institutions";
State, local, &nd federally-recogrnized Indian tribal governments which are
covered by OME Circular 2-87, "Cost Principles for State, Local, and Indian
Tribal Governments"; or hospitals. The principles are designed to provide that
the Federal Government bear its fair share of costs except where restricted or
prohibited by law. The principles do not attempt to prescribe the extent of
cost sharing or matching on grants, contracts, or other agreements. However,
such. cost sharing or matching shall not be accomplished through arbitrary
limitations on individual cost elements by Federal agencies. Provision for
profit or other increment above cost is outside the scope of this Circular.

2. Supersession. This Circular supersedes cost principles issued by individual
agencies for non-profit organizations.

3. Applicability.

a. These principles shall be used by all Federal agencies in determining
the costs of work performed by non-profit organizations under grants,
cooperative agreements, cost reimbursement contracts, and other contracts in
which costs are used in pricing, administration, or settlement. A1l of these
instruments are hereafter referred to as awards. The principles do not apply to
awards under which an organization is not required to account to the Federal
Government for actual costs incurred.

b. 211 cost reimbursement subawards (subgrants, subcontracts, etc.) are
subject to those Federal cost principles applicable to the particular
organization concerned. Thus, if a subaward is to a non-profit organization,
this Circular shall apply; if a subaward is to a commercial organization, the
cost principles applicable to commercial concerns shall apply; if a subaward is
to a college or university, Circular A-21 shall apply; if a subaward is to a
State, local, or federally-recognized Indian tribal government, Circular A-87

shall apply.
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operations. For this purpose, the te ofit org ation c
colieges and universities; {1i} hospitals; (ili) 5tate, local, and federally-
recognized Indian tribal governmencts; and (iv) those
non-profit organizations which are ezcluded from coverage of this Circular in
accordance with paragraph 5.
b. Prior approval means securing the awarding agency's permission in
e

advance o incur cost for those items that are designated as r guiring prior
approval by the Circular. Generally this permission will be in writing. Where
an item of cost requiring prior approval is specified in the pbudget of an award,
approval of the budget constitutes approval of that cost.

5. Exclusion of some non-profit organizations. Some non-profit organizations,
hecause of their size and nature of operations, can be considered to be similar
to commercial concerns for purpose of applicability of cost principles. Such

non~profit organizations shall operate under Federal cost principles app icable
to commercial concerns. A listing of these organizations is contained in
Attachment C. Other organizations may be added from time to time.

6. Responsibilities. Agencies responsible zor administering programs that
involve awards to non-profit organizations shall implement the provisions of
this Circular. Upon request, implementing instruction shall be furnished to
OMB. Agencies shall designate a liaison official to serve as the agency
representative on matters relating to the implementation of this Circular. The
pame and title of such representative shall be furnished to OMB within 30 days
of the date of this Circular.

7. Bttachments. The principles and related policy guides are set forth in the
following Attachments:

nttachment A - General Principles
Attachment B - Selected Items of Cost
Attachment C - Non-Profit Organizations Not Subject To This Circular

8. Reguests for exceptions. OMB may grant exceptions %o the reguirements oI
this Circular when permissible under ezisting law. However, in the interest of
achieving maximum uniformity, exceptions will be permitted only in highly
unusual circumstances.

9. Effective Date. The provisions of this Circular are cffective immediately.
Implementation shall be phased in by incorporating the provisions into new

awards made after the start of the organization's next fiscal year. ForI

existing awards, the new principles may be applied if ap organization and the
cognizant Federal agency agree. Earlier implementation, or & delay in
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d Be accorded consistent treatment
e. Be determirned in accordance with generally accepted 3CCounting
I GARP)

£ Not be included as a cost or used o meet cost sharing or
matching requirements of any ot her fedsrzlly-financed program in either the
current or a prior period
g. Be adequately documentad.
3. Reasonable costs. A cost is reasonable if, :n its naturs Or amount,

it does not exceed that which would be incurred by a prudent person under the
circumstances prevailing at the time the decision was made to incur the cCoSstS.
The gquestion of the reasonableness of specific costs must be scrutinized with
particular care in connection with organizations Or separa- divisions therect
which receive the presponderance of their support from awards mad° by Federal
agencies. In determining the re asonableness of a given COSt, sideration
shall be given to:

Y

a. TWhether the cost is of a type generally recognized as ordinaxr
the

and nece ry for the operation of the organization oxr the performanca oI
award.
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4. Allocable costs.

2. &k cost is allocable to a particular cost objective, such as a
grant, contract, project, service, or other activity, in acccrdance with the
relative benefits received. A cost is allocable to a Federal aweard if it is
treated consistently with other costs incurred for the same purpose in like
circumstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits both the award and other work and can be
distributed in reasonable proportion to the benefits received, or

(3) Is necessary to the overall operation of the organization,
although a direct relationship to any particular cost objective cannot be shown.

b.  Any cost allocable to a particular award or other cost objective
under these principles may not be shifted to other Federal awards to overcome
funding deficiencies, or to avoid restrictions imposed by law or by the terms of
the award. ’

5. JApplicable credits.

a. The term applicable credits refers to those receipts, or
reduction of expenditures which operate to offset or reduce expense items that
are allocable to awards as direct or indirect costs. Typical examples of such
transactions are: purchase discounts, rebates or allowances, recoveries or
indemnities on losses, insurance refunds, and adjustments of ovexrpayments or
erroneous charges. ~To the extent that such credits accruing or received by the
organization relate to allowable cost, they shall be credited to the Federal
Government either as a cost reduction or cash refund, as appropriate.

b. In some instances, the amounts received from the Federal
Governmment to finance organizational activities or service operations should be
treated as applicable credits. Specifically, the concept of netting such credit
items against related exzpenditures should be applied by the organization in
determining the rates or amounts to be charged to Federal awards for services
rendered whenever the facilities or other resources used in providing such
services have been financed directly, in whole or in part, by Federal funds.

c. For rules covering program income (i.e., gross income earned
from federally-supported activities) see Sec. _ .24 of Office of Management and
Budget (OMB) Circular A-110, "Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-
Profit Organizations.™"

’7 ;
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Tonditional erxempiions.

a. OMB authorize
reguirements and cost princip

s conditional sxemption from OMB administrative
1 ci

rily-authorized consocli
b

es circulars for certain Federal programs with
atuto dated planning and consoiidated administrative
funding, that are identified by a Federal agency and approved by the head of
Executive department oOr establishment. A& Faderal agency shall consult with
OMB during 1ts sonsideration of whether to grant such an gxemption.

L. To promote efficiency in State and local program administrazion,
when Federal non-entitlement programs with common purposes have speciiic
statutorily-authorized consolidated planning and consolidated administrative

funding and where most of the State agency's resources come from non-Federal
sources, Federal agencies may exempt these covered State-administered, non-
entitlement grant programs from certain OMB grants management regquirements. The
exemptions would be from 21l but the allocability of cests provisions of OMB

Circulars A-87 {(Attachment A, subsection C.3), "Cost Principles for State,

Local, and Indian Tribal Governments," 2-21 (Section C, subpart 4y, "Cost
Principles for Educational institutions," and 2-122 (Attachment 2, subsection
.4}, "Cost Principles for Non-Profit Organizations,” and from all of the

administrative reguirements provisions of OMB Circular B-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Non-Profit Organizations,” and the
agencies' grants management common rule.

c. When a Federal agency provides this flexibility, as a
prerequisite to a gtate's exercising this option, a State must adopt its own
written fiscal and administrative requirements for expending and accounting for
all funds, which are consistent with the provisions of OMB Circular B-87, and
extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions,
costs are reasonable and necessary for operating these programs, and funds are
not be used for general sxpenses required to Carry out other responsibilities of

2 State or its subrecipients.
B. Direct Costs

1. Direct costs are those that can be identified specifically with a
particular final cost objective, i.e., a particular award, project, service, oOr
other direct activity of an organization. However, & cost. may not Dbe assigned
to an award as a direct cost if any other cost incurred for the same purpose, in
like circumstance, has been allocated to an award as an indirect cost. Costs
identified specifically with awards are direct costs of the awards and are to be
assigned directly thereto. Costs identified specifically with other final cost

ATTACHMENT jy
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2. Rkny direci cost of & Minor amount
i¢r reasons Of practicality where the
concrstently applied to all finzl cost

liowable zs charges to Federal
awards [see, ! 17 of Bztacnment B .
However, even though th
charges to Federal award
purpcses of determining
organization's indirect
salaries of personnel,
indirect costs.

s which (1) include the
from the organization's

4. The costs of activities performed primarily as a service to members,
clients, or the general public when significant and necessary to the
organization's mission must be treated as direct costs whether or not a
and be allocated an eguitable share of indirect costs. Some examples o
types of activities include:

llowable
f these

&. Maintenance of membership rolls, subscriptions, publications,
and related functions.

b. Providing services and information to members, legislative or
administrative bodies, or the public.

c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferences except those held to conduct the
general administration of the organization.

e. Maintenance, protection, and investment of special funds not
used in operation of the organization.

f. Administration of group benefits on behalf of members or
clients, including life and hospital insurance; annuity or retirement plans,
financial aid, etc.

C. Indirect Costs

1. TIndirect costs are those that have been incurred for common or joint
objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.2. A&fter direct costs have been
determined and assigned directly to awards or other work as appropriate,
indirect costs are those remaining to be allocated to benefiting cost
objectives. A cost may not be allocated to an award as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been
assigned to an award as a direct cost.

2. Because of the diverse characteristics and accounting practices of
non-profit organizations, it is not possible to specify the types of cost which
may be classified as indirect cost in all situations. However, typical examples
of indirect cost for many non-profit organizations may include depreciation or

P
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"FaCLLiTaRes g 3 o
Les a.lowances on builidings, sguipment and capital improvement, in
azzoniated with certein buildings, aguipment and capita improveman
sperations and mMaintenance Sxpenses. "ydministration” is deiined a
administration and general expenses such as the director's office,
personnel, library expenses and all other types of expenditures not
specifically under one of tne subcategories of "Facilities" {inclu
sllocations from other pools, where applicable). 3=e indirect cost
reporting reguirements in subparagraphs D.2.e and D.2.g

. Bllocation of Indirect Costs and Determination of Indirsct Cost Rates

1. General.

a. Where a non-profit organization has only one major function, or
where all its major functions benefit from its indirect costs Lo approzimately
the same degree, the allocation of indirect costs and the computation of an
indi

s
irect cost rate may be accomplished through simplified zllocation procedures,
(=]

b. Where an organization has several major functions which benefit
from its indirect costs in varying degrees, allocation of indirect costs may
require the accumulation of such costs into separate cost groupings which then
are allocated individually to penefiting functions by means of a base which bast
measures the relative degree of benefit. The indirect costs allocated to each
function are then distributed to individual awards and other activities included
in that function by means of an indirect cost rate(s).

c. The determination of what constitutes an organization's
functions will depend on its purbose in being; the types of services it
to the public, its clients, and its members; and the amount of effort it devoies
o such activities as fundraising, public information and membership act

d. Specific methods for allocating indirect costs and computing
ndirect cost rates along with the conditions under which sach method should be
e re described in subparagraphs 2 through 5.

e. The base period for the allocation of indirect costs is the
period in which such costs are incurred and accumulated for allocation to work
performed in that period. The base period normally should coincide with the
organization's fiscal year but, in any event, shall be so selected as to avoid
inequities in the allocation of the costs.

2. Simplified allocation method.

a. TWhere an organization's major functions benefit from 1its
indirect costs to approximately the same degree, the allocation of indirect
costs may be accomplished by (i) separating the organization's total costs for
the base period as either direct or indirect, and (ii) dividing the total
allowable indirect costs (net of applicable credits) by an eguitable
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9 Both the direct coste and the indirect coste snhnaill exclude
capitel expenditures and unallowable costs. However, unallowaple cosis which
ies must be included in the direct costs under the conditions

c. The distribution base may be total direct costs

expenditures and other distorting items,
direct salaries and wages,
The distribution

capita
subgrants),
equitable distribution.

d. Except where a special rate(s)
subparagraph 5,

applicable to all awards at the organization. If
appropriate modifications shall be made in order to develop

e. For an organization that receives more than
Federal funding of direct costs in a fiscal year,

or other base
base shall
participant support costs as defined in paragraph 32

(excluding
such as major subcontracts or
which results in an
generally exclude

of Attachment B.

is required in accordance with
the indirect cost rate developed under the above principles is

rate{s) 1s required,
the specidl rate(s).

2 special

$10 million in
a breakout of the indirect

cost compoment into two broad categories, Facilities and Administration as

defined in subparagraph C.3, is reguired.

The rate in each case shail be stated

as the percentage which the amount of the particular indirect cost category

(i.e., Facilities or Administration)
that category.

3. Multiple allocation base method
a. General.

mejor functions in varying degrees,
separate cost groupings,

as described in subparagraph b.

is of the distribution base identified with

Where an organization's indirect costs benefit its
indirect costs shall be accumulated into

Each grouping shall

then be allocated individually to benefitting functions by means of a base which

best measures the relative benefits.
are described in subparagraph c.

b. Identification of indirect costs.
permit the allocation of each grouping on the basis of

Each grouping shall constitute a pool
of like character in terms of functions they benefit and in

established so as to
benefits provided to
of expenses that are

the mejor functions.

The default allocation bases by cost pool

Cost groupings shall be

terms of the allocation base which best measures the relative benefits provided

to each function.

"Facilities" and "Administration," as described in subparagraph C.3.

indirect cost pools are defined as follows:

(1)

Depreciation and use allowances.

The groupings are classified within the two broad categeries:

The

The expenses under this

heading are the portion of the costs of the organization's buildings, capital
improvements to land and buildings, and equipment which are computed in )
accordance with paragraph 11 of Attachment B ("Depreciation and use

allowances™).

11

PAGE 1\ OF SS.. PAGES




of Brttaechment B ("1

d maintsnance eXp2nses. The oxpensas under
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and

repalirs
puLadings, nt; care
of buiidin ilities;
preparadne ty; hazard
liabilizy an lating to
facility pla and, ce
maintenance also inci
henefit costis, allowances,

{4) General administration and general expenses. The expenses
under this heading are those that have been incurred for the overall general
executive and administrative offices of the organization and other expenses ol
general nature which do not relate solely to any major function of the
organization. This category shall also include its allocable share of fringe
benefit costs, operation and maintenance expense, depreciation and use
allowances, and interest costs. Examples of this category include central
offices, such as the director's office, the office of finance, business
services, budget and planning, personnel, safety and risk management, general
counsel, management information systems, and library costs.

ot}

In developing this cost pool, special care should be exercised to ensure that
costs incurred for the same purpose in like circumstances are treated
consistently as either direct or indirect costs. For example, salaries of
technical staff, project supplies, project publication, telephone tcll charges,
computer <€OsSts, travel costs, and specialized services costs shall be treated as
direct costs wherever identifiable to a particular program. The salaries and
wages of administrative and pocled clerical staff should normally be treated as
indirect costs. Direct charging of these costs may be appropriate where a major
project or activity explicitly requires and budgets for administrative or
clerical services and other individuals involved can be identified with the
program Or activity. Items such as office supplies, postage, local telephone
costs, periocdicals and memberships should normally be treated as indirect cosis.

c. Allocation bases. Actual conditions shall be taken into account
in selecting the base to be used in allocating the expenses in each grouping to
penefitting functions. The essential consideration in selecting a method or a
base is that it is the one best suited for assigning the pool of costs to cost
objectives in accordance with benefits derived; a traceable cause and effect
relationship; or logic and reason, where neither t+he cause nor the effect of the
relationship is determinable. When an allocation can be made by assignment of a
cost grouping directly to the function benefited, the allocation shall be made
in that manner. When the expenses in a cost grouping are more general in nature,
the allocation shall be made through the use of a selected base which produces
results that are equitable to both the Federal Government and the organization.
The distribution shall be made in accordance with the bases described herein
unless it can be demonstrated that the use of a different base would result in a
more eguitable allocation of the costs, oI that a more readily available base
would not increase the costs charged to sponsored awards. The results of
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(aj Depreciation or use &ailowances on hbuildings used
exclusively in the conduct of a single function, and on capital improvements and
cquipment used in such buildings, shell be zssigned te that functiorn

(b} Depreciation or use &llowances on buildings used for
more than one function, and on capital improvements and equipment used in such
buildings, shall be allocated to the individual functions performed in each
building on the basis of usable square feet of space, excluding common areas,
such zs hallways, stairwells, and restrooms.

(c) Depreciation or use allowances on buildings, capital
improvements and equipment related space (e.g., individual rooms, and
laboratories) used jointly by more than one function (as determined by the users
of the space) shall be treated as follows. The cost of each jointly used unit
of space shall be allocated to the benefitting functions on the basis of:

(i) the employees and other users on a Bull-time
equivalent (FTE) basis or salaries and wages of those individual functions
benefitting from the use of that space; or

(i1) organization-wide employee FTEs or salaries
and wages applicable to the benefitting functions of the organization.
PP g

(d) Depreciation or use allowances on certain capital
improvements to land, such as paved parking areas, fences, sidewalks, and the
like, not included in the cost of buildings, shall be allocated to user
categories on a FTE basis and distributed to major functions in proportion to
the salaries and wages of all employees applicable to the functions.

(2) Interest. Interest costs shall be allocated in the same
manner as the depreciation or use allowances on the buildings, eguipment and
capital equipments to which the interest relates.

(3) Operation and maintenance expenses. Operation and
maintenance expenses shall be allocated in the same manner as the depreciation
and use allowances.

administration and general expenses shall be allocated to benefitting functions
based on modified total direct costs (MTDC), as described in subparagraph D.3.f.
The expenses included in this category could be grouped first according to major
functions of the organization to which they render services or provide benefits.
The aggregate expenses of each group shall then be allocated to benefitting
functions based on MTDC.

(4) General administration and general expenses. General

d. Order of distribution.

(1) Indirect cost categories consisting of depreciation and
use allowances, interest, operation and maintenance, and general administration

13 |
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rasult In & more egu 9 a 0 a tTio
an approprlate modificacion tO the COMPOSiItTioOn £ the indirzct cost Cé
is raguired

e Rpplication of indirect cost rate or rates Except where &
special indirect cost rate:s! is reguired in accordance with subparagraph D.o,
the separate groupings of indirect costs allocated to each major function shall
be aggregated d treated as a common pool for that function. The costs in the

an
common pool shall then be distributed to individual awards included in that
e

function by use of a single indirect cost rate.

£, Distribution basis. Indirect costs shall be distributed to
applicable sponsored awards and other benefitting activities within each major
function on the basis of MTDC. MTDC consists of all salaries and wages, fringe
benefits, materials and supplies, services, travel, and subgrants and

2D
subcontrac vp to the first 25,000 of each subgrant or subcontract (regardless
of the period covered by the subgrant or subcontract). Equipment, capital”

expenditures, charges for patient care, rental costs and the portion in excess
of 525,000 shall be excluded from MTDC. Participant support costs shall
generally be excluded from MTDC. Other items may only be excluded when the
Faderal cost cognizant agency determines that an exclusion iIs nescessary to avoid

s serious ineguity in the distribution of indirect costs.

. g. Individual Rate Components. An indirect cost rate shall be
determined for each separate indirect cost pool developed. The rate in sach
case shall be stated as the percentage which the amount of the particular
indirect cost pool is of the distribution base identified with that pool. Each
indirect cost rate negotiation or determination agreement shall include
development c¢f the rate for sach indirect cost pool as well as the overall
indirect cost rate. The indirect cost pools shall be claessified within two
broad categories: "Facilities" and "Administratiom," as described in
subparagraph C.3.

4. Direct allocation method.

a. Some non-profit organizations treat all costs as direct costs
except general administration and general expenses. These organizations
generally separate their costs into three basic categories: (i) General
administration and general expenses, (ii) fundraising, and (iii) other direct
functions {including projects performed under Federal awards). Joint costs,
such as depreciation, reptal costs, operation and maintenance of facilities,
telephone 2xpenses, and the like are prorated individually as direct costs to
ecach category and to each award or other activity using a base most appropriste
to the particular cost being prorated.

b. This method is acceptable, provided esach joint cost 1is prorated
using a base which accurately measures the benefits provided to each award or

-~
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in accordanc
Tnis method =
Loz Volunz
zith Council,
Crganizationg,

indirect costs
In 1! other
uted¢ in the same manner as that

5. Special indﬁve”* cost rates. In some instances, & single indirect
cost rate for all activities of an crganization or for each major function of
the organization may not be appropriate, since it would not teke into account
those different factors which may substantially affect the indirect costs
applicable to a particular segment of work. For this purpose, a particular
segment of work may be that performed under a single award or it may consist of
work under a group of awards performed in a common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources employed, the
scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly
different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cost pool
should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided it 1is
determined that (i) the rate differs significantly from that which would have

been obtainsd under subparagraphs 2, 3, and 4, and (ii} the volume of work to
which the rate would apply is material.

E. Negotiation and Approval of Indirect Cost Rates

1. Definitions. As used in this section, the following terms have the

meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a mon-profit organlzatlon on
behalf of all Federal agencies.

b. Predetermined rate means an indirect cecst rate, applicable to a
specified current or future period, usually the organization's fiscal year. The
rate is based on an estimate of the costs to be incurred during the period. A
predetermined rate is not subject to adjustment.

¢. Firxed rate means an indirect cost rate which has the same
characteristics as s predetermined rate, except that the difference between the
estimated costs and the actual costs of the period covered by the rate is
carried forward as an adjustment to the rate computation of a subseguent period.

d. Fingl rate means an indirect cost rate applicable to a specified
past period which is based on the actual costs of the period. A final rate is
not subject to adjustment.

15




g. <ost objaciive means 2 function, organizational d i
contract, grant, Or orner work unit for which cost date are desired and for
whicn provision is made o sccumulate and measure tne cost of processes,
projects, jobs and capitalized projects

2. MNegotiation and approval of rates.
a. Unless different arrangements are agreed to by the agencies

concernad, the Federal agency with the largest dollar value of awards with an
organization will be designated as the cognizant agency for the negotiation and
approval of the indirect cost rates and, where necessary, other rates such as
fringe benefit and computer charge-out rates. Once an agency 1is assigned
cognizance for a particular non-profit organization, the assignment will not be
changed unless there is a major long-term shift in the dollar volume of the

federal awards to the organization. 211 concerned Federal agencies shall be
given the opportunity to participate in the negotiation process but, after a
rate has been agreed upon, it will be accepted by all rederal agencies. When a

Federal agency has reason to pelieve that special operating factors affecting
its awards necsssitate special indirect cocst rates in accordance with
s

subparagraph D.5, it will, prior to the time the rates are negotiated, notify
the cognizant agency. :

b. A non-profit organization which has not previously established
an indirect cost rate with a rederal agency shall submit its initial indirect
cost proposal immediately after the organization is advised that an award will
be made and, in no event, later than three months after the eifective date of

the award.

c. Organizations that have previously established indirect ¢
ates must submit a new indirect cost proposal to the cognizant agency wi
% months after the close of cach fiscal year.

ost
thi

n

1

0

o may be negotiated for use on awards where
ed on past experience and reliable projection
the

d. A predetermined ra
s C
rate is not likely to exceed 2 rate based

there is reasonable assurance, ba
of the organization's costs, that
on the organization's actual costs.

e. Fixed rates may be negotiated where predetermined rates are not
considered appropriate. A fixed rate, however, shall not be negotiated if (1)
211 or a substantial portion 0f the organization's awards are expected to expire
before the carry-forward adjustment can be made; (ii) the mix of Federal and
non-Federal work at the organization is too erratic to permit an equitable
carry-forward adjustment; oOr (iii) the organization's operations fluctuate
significantly from year to year.

f. Provisional and final rates shall be negotiated where neither
predetermined nor fived rates are appropriate.

—~
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of an ndirect cost rate

h. If & dis !
tween the cognizant &g organizazlon, the dispute snall
rescived i 2CCOrdance ¢ procedures of the cognizant agency.
i. To the extent that proplems are encountered among the Federal
encies in connection with the negotiation and approval process, OME will lend
sistance as required to resolve such problems in & timely manner.
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Bonding cOStS
Communication costs
Compensation
. Contingency
0. pefense and prosec claims, app
and patent infring ol
1. Depreciation and use allowances
Z. Donations and contributions
3. Employee morale, health, and weliare COSts3
q. Entertainment <cOsSts
5. Equipment and other capital expendizures
6. Fines and penalties
7. Fund raising and investment management COSTS
8. Gains and losses on depreciable assets
9. Goods or services for psrsonal use
0. Housing and personal living expenses
1. Tdle facilities and idle capacity
2. Insurance and indemniZicetion
3. Interest
4. Labor relations costs
5. Lobbying
Losses on other sponsored agresments Or contracts
Maintenance and rspalr costs
Materials and supplies costs
. Meetings and conferences
0. Memberships, subscriptions, and professional activity costs
31 Organization ccsts
32. Page charges in professional journals
33. Participant support costs
3 Patent costs
. Plant and homeland sec Ty Ccosts
Pre-agreement costs
. Professional services costs
8. Publication and printing costs
9. Rearrangement and alteration costs
40. Reconversion costs
. Recrulting costs
42. Relocation costs
43. Rental costs of buildings and eguipment
4. Royalties and other coOsts for use of patents and copyrights
45. Selling and marketing
46. Specialized service facilities
47. Taxes
48. Termination costs applicable to sponsored agreements
18 it ™
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1. Adver.sing and public relations COs5ts.

a. The term advartising
; adminlistrative COSLS
s, radio and televisi
als, and the like.

vl a7
[olsSaeui 1

i
J

ia
newspap compuacer

er
cransmitt

b. The term public relations ZIncludes community relations and means those
activities dedicated to maintaining the image of the non-profit organ nization or
maintaining or promoting underst anding and favorable relations with the
community or public at large oI any segment of the public

c. The only zllowable advertising cOSts are those which are solsly Ior:

(1) The recruitment of personnei required for the performance by the
non-profit organization of obligations arising undor 2 Federal award {Sege2 aliso
at-achment B, paragraph 41, Recruiting costs, and paragraph 42, Relocation

COS‘\_S) ;

3} The disposal of scrap or surplus materials acquired i
£ rederal award except when non-profit o*gan_z ations are
isposal costs at a predetermined amount; O

(
performance 0
reimbursed Ior

(lm

(4} Other specific purposes necessary to meet the requirements UL

The only allowable public relations costs are:

(o3

(1) Costs specifically required by the Federal award;

(2) Costs of communicating with the public and press pertaining to
specific activities or accomplishments which result from performance of Federal
awards (these cosis are considered necessary as part of the outreach efiort for
the Federal award], oOr

(3) Costs of conducting gﬂnevdl lizison with news media and
government public relations officers, to the extent that such activities are
limited to communication and liaison necessary keep the public informed on
matters of public concern, such as notices of Federal contract/grant awards,
financial matters, etc.




o
wm

ising and public relations costs other than

erti
specified in subparagraphs ¢, d, and e;

(2) Costs of meetings, conventions, convocations, or other events
related to other activities of the non-profit corganization, including:

{a) Costs of displays, demonstrations, and exhibits;

(b) Costs of meeting rooms, hospitality suites, and other
. special facilities used in conjunction with shows and other special events; and

(c) Salaries and wages of employees engaged in setting up and
Sy

displaying exhibit making demonstrations, and providing briefings;

(3) Costs of promotional items and memorabilia; including models,
gifts, and souvenirs;

(4) Costs of advertising and public relations designed solely to
promote the non-profit organization.

2. Advisory Councils

Costs incurred by advisory councils or committiees are allowable as a direct cost
where authorized by the Federal awarding agency or as an indirect cost where
allocable to Federal awards.

3. BAlcoholic beverages. Costs of zlcoholic beverages are unallowable.
4. Audit costs and related services

a The costs of audits required by , and performed in accordance with, the
Single Audit Act, as implemented by Circular 2-133, "Audits of States, Local
Governments, and Non-Profit Organizations” are allowable. Also see 31 USC
7505(b} and section 230 (“Audit Costs”) of Circular A-133.

b. Other audit costs are allowable if included in an indirect cost rate
proposal, or if specifically approved by the awarding agency as a direct cost to
an award.

c. The cost of agreed-upon procedures engagements tc monitor subrecipients who
are exempted from A-133 under section 200(d) are allowable, subject to the
conditions listed in A-~133, section 230 (b)(2).

by
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. “~osts of bonding resquire
allowable.

-, rosts of bonding required by the non-profit organization in the
emeral conduct of its operations are allowable to the extent that such bonding
in accordahce with sound business practice and the rates and premiums are

3
casonable under the clrcumstances.

7. Communication costs. Costs incurred for telephone services, local and lon
distance telephone calls, telegrams, postage, messenger, elecironic or comput

rransmittal services and the like are allowable.

g
r

Y

8. Compensation for personal services.

a. Definiion. Compensation for personal services includes all
compensation paid currently or accrued by the organization for services o
emplovees rendered during the period of the award (except as otherwise pr
in subparagraph h). It includes, but is not limited to, salaries, wages,
director's and executive committee member's fees, incentive awards, fringe
benefits, pension plan costs, allowances for off-site pay, incentive pay,
location allowances, hardship p2y. and cost of living differentials.

i
ovided

. nllowability. Except as otherwise specifically provided in

b <his
paragraph, the costs of such compensation are allowable to the extent thal:

ot
=2
(]

(1) Total compensation to individual employees 1is reasonable for
services rendered and coniforms to the established policy of the organization
consistently applied to both Federal and non-Federal activities; and

(2) Charges to awards whether treated as direct or indirect costs
are determined and supported as required in this paragraph.

c. Reasonableness.

(1) When the organization is predominantly engaged in activities
other than those sponsored- by the Federal Government, compensation for emplovees
on federally-sponsored work will be considered reasonable to the extent that it
is consistent with that paid fox imilar work in the organization's other
activities. ’ '

(2) When the organization is predominantly engaged in federally-

sponsored activities and in cases where the kind of employees required for the
Federal activities are not found in the organization's other activities,

A 22 - -
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d. Special concgiderations in determining &llowability. Certain
i 5 ' sible limi i : i

conditions reguire special consideration and possibl imitations in determining
costs under Federal awards where amounts or types of compensatlion appear
unreezsonable. Among such conditi fclliowing

(1) Compensation to members of non-proiit organizations, trustees,
directors, associates, officers, or the immediate families thereof.
Determination should be made that such compensation is reasonable for the actuzal
personal services rendered rather than a distribution of earnings in excess of
costs.

{2} Any change in an organization's compensation policy resulting in
a substantial increase in the organization's level of compensation, particularly
when it was concurrent with an increase in the ratio of Federal awards to other
activities of the organization or any change in the treatment of allowability of
specific types of compensation due to changes in Federal policy.

e. Unallowable costs. Costs which are unallowable under other paragraphs
of this Attachment shall not be allowable under this paragraph solely on the
basis that they constitute personal compensation.

f. Overtime, extra-pay shift, and multi-shift premiums. Premiums for
overtime, extra-pay shifts, and multi-shift work are allowable only with the
prior approval of the awarding agency except:

(1) When necessary to cope with emergencies, such as those resulting
from accidents, natural disasters, breakdowns of equipment, or occasicnal
operational bottlenecks of a sporadic nature.

{2) When employees are performing indirect functions, such as
administration, malntenance, or accounting.

(3) In the performance of tests, laboratory procedures, or other
similar operations which are continuous in nature and cannot reasonably be
interrupted or otherwise completed.

(4) When lower overall cost to the Federal Government Will result.
g. Fringe benefits.

{1) Fringe benefits in the form of regular compensation paid to
employees during periods of authorized absences from the job, such as vacation
leave, sick leave, military leave, and the like, are allowable, provided such
costs are absorbed by all organization activities in proportion to the relative
amount of time or effort actually devoted to each.

(2) Fringe benefits in the form of employer contributions or
expenses for social security, employee insurance, workmen's compensation
insurance, pension plan costs {see subparagraph h), and the like, are allowable,
provided such benefits are granted in accordance with established written
organization policies. Such benefits whether treated as indirect costs or as
direct costs, shall be distributed to particular awards and other activities in

3 ATTACHMENT D)oo
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T . types of coverage, ex-—ent of coverage, and rates anc
premiums would have been allowable had insurance been purchased to cover Ihe
rrsks. e for self-insured liabilities whiich 4o not becoms
after the provision is nade shall not exczad the

(b) Wnere an organization fpllows a consistent policy o
expensing actual payments to, or on nehalf of, employees or former employees [or
unemployment compensation oOr workers' compensation, such paymen: lowable
in the year of payment with the prior approval of the awarding agency, provided
they are allocated to all activities of the organization.

(4) Costs of insurance on the lives of trustees, officers, or other
employees holding positions of similar responsibility are allowable only to th
extent that the insurance represents additional compensation. The costs of su
insurance when the organization is named as peneficiary are unallowable.

[0
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h. Organization-furnished automobiles. That portion of the cost of
organization-furnished automobiles that relates to personal use by employees
{including transportation to and from work) is unallowable as fringe benefit or
indirect costs regardless of whether the cost is reporied as taxable income to
the employees. These costs are allowable as direct costs to sponsored award
when necessary for the periormance of the sponsored award and approved by

awarding agencies.
i. Pension plan costs.

{1} Costs of the organization's pension plan which are incurred in
accordance with the established policies of the organization are allowable,
provided:

{a) Such policies meet the test of reasonableness;
{b) The methods oif cost allocation are not discriminatorys

(c) The cost assigned to ecach fiscal year is determined in
accordance with generally accepted accounting principles (GAAP), as rescribed
in Accounting Principles Board Opinion No. 8 issued by the American Institute of
Certified Public Accountants; and

(d) The costs assigned to a given fiscal year are funded for
all plan participants within six months after the end of that year. However,
increases to normal and past service pension costs caused by a delay in funding
the actuarial liability beyond 30 days after each quarter of the year to which
such costs are assignable are unallowable.

(2) Pension plan termination insurance premiums paid pursuant to the
Employee Retirement Income Security Act (ERISA) of 1974 (Pub. L. 93-406) are
allowable. Late payment charges on such premiums are unallowable.

y ATTACHMENT ...} ...
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k. Severance pay.
. (1) Severance pay, also commonly referred to as dismissal wages, is

a payment in addition to regular salaries and wages, by organizations to workers
whose employment is being terminated. Costs of severance pay are allowable only
to the extent that in each case, it is reguired by

{a) law,

(b) employer—-employee agreement,

(c) established policy that constitutes, in effect, an implied

agreement on the organization's part, or
{d) circumstances of the particular employment.

(2) Costs of severance payments are divided into two categories as

follows:

(a) Actual normal turnover severance payments shall be
allocated to all activities; or, where the organization provides for a reserve
for normal severances, such method will be acceptable if the charge to current
operations is reasonable in light of payments actually made for normal
severances over a representative past period, and if amounts charged are

allocated to all activities of the organization.

(b) Abnormal or mass severance pay is of such a conjectural
nature that measurement of costs by means of an accrual will not achieve equity
to both parties. Thus, accruals for this purpose are not allowable. However, the
Federal Government recognizes its obligation to participate, to the extent oif
its fair share, in any specific payment. Thus, allowability will be considered
on a case-by-case basis in the event or occurrence.

(c) Costs incurred in certain severance pay packages (commonly
known as "a golden parachute” payment) which are in an amount in excess of the
normal severance pay paid by the organization to an employee upon termination of
employment and are paid to the employee contingent upon a change in management
control over, or ownership of, the organization's assets are unallowable.

(d) Severance payments to foreign nationals employed by the
organization outside the United States, to the extent that the amount exceeds
the customary or prevailing practices for the organization in the United States
are unalliowable, unless they are necessary for the performance of Federal
programs and approved by awarding agencies.

{e) Severance payments to foreign nationals employed by the
organization outside the United States due to the termination of the foreign
national as a result of the closing of, or curtailment of activities by, the
organization in that country, are unallowable, unless they are necessary for the
performance of Federal programs and approved by awarding agencies.
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e activity of each 2mpinyse
must be mainta : memers i sionals:
whose compensation I i ir whole or in part, d s
addition, in order to support the allocation of indirect costs, such reports
mus- also be maintained for other employees whose work involves two Or more
functions or activities 1f a distribution of their compensation between s
Functions or sctivities is needed in the determination of the organizatio
indirect cost rate(s) (e.g., an employee engaged part-time in indirect co
activities and part-time in a direct function). Reports maintained by non-
profit organizations to satisfy these reguirements must meet the following

standards:

{a) The reportis must reflect an after-the-fact det
tual activity of each employee. Budget estimates (i.e., 23
d before the services are performed) do not qualify as support

(b) Each report must account for the total activity for which
employees are compensated and which is required in fuliillment of their
obligations to the organization.

(c) The reports must be signed by the individual empl
by a responsible supervisory official having first hand knowledge of the
activities performed by the employee, that the distribution of activity
represents a reasonable estimate of the actual work performed by the employeae
during the periods covered by the reports.

(d) The reports must be prepared at least monthly and must
coincide with one or more pay periocds.

(3) Charges for the salaries and wages of nonprofessional employess,
in addition to the supporting documentation described in subparagraphs (1) and
(2), must also be supported by records indicating the total number of hours
worked each day maintained in conformance with Department of Labor regulations
implementing the Fair Labor Standards Act (FLSA) (29 CFR Part 516). For this
purpose, the term "nonprofessional employee" shall have the same meaning as
"nonexempt employee," under FLSA.

{4) Salaries and wages of employees used in meeting cost sharing or
uirements on awards must be supported in the same manner as salaries
ai )

matching reg
imed for reimbursement from awarding agencies.

and wages cl
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through or awarded by the primary re-
cipient, if such subrecipients are orga-
nizations described in paragraph (a) of
this section. .

(3) This part does not apply to grants,
contracts. or other agreements be-
tween the Federal Government and
units of State or local governments
covered by OMEB Circular A-102,
“Grants and Cooperative Agreements
with State and Local Governments”!
and the FPederal agencies' grants man-
agement common rule (see §215.5)
which standardize the administrative
requirements Federal agencies impose
on State and local grantees. In addi-
tion, subawards and contracts to State
or local governments are not covered
by this part. However, this part applies
to subawards made by State and local
governments to organizations covered
by this part.

(4) Federal agencies may apply the
provisions of subparts A through D of
this part to commercial organizations,
foreign governments, organizations
under the jurisdiction of foreign gov-
ernments, and international organiza-
tions.

(c) OMB responsibilities. OMB is re-
sponsible for:

(1) Issuing and maintaining the guid-
ance in this part.

(2) Interpreting the policy require-
ments in this part and providing assist-
ance to ensure effective and efficient
implementation.

(3) Reviewing Federal agency regtla-
tions implementing the guidance in
this part, as reguired by Executive
Order 12866.

(4) Granting any deviations to Fed-
eral agencies from the guidance in this
part, as provided in §215.4. Exceptions
will only be made in particular cases

o o rmra o m m T

subparts A through D of this part by
adopting the language in those sub-
parts unless different provisions are re-
guired by Federal statute or are ap-
proved by OMB.

(2) Ensuring that the agency’s com-
ponents and subcomponents comply
with the agency's implementation of
the guidance in subparts A through D
of this part.

(3) Requesting approval from OMB
for deviations from the guidance in
subparts A through D of this part in
situations where the guidance requires
that approval.

(4) Performing other functions speci-
fied in this part.

(e) Relationship to previous issuance.
The guidance in this part previously
was issued as OMB Circular A-110. Sub-
parts A through D of this part contain
the guidance that was in the attach-
ment to the OMB circular. Appendix A
to this part contains the guidance that
was in the appendix to the attachment.

(f) Information Contact. Further infor-
mation concerning this part may be ob-
tained by contacting the Office of Fed-
eral Financial Management, Office of
Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

(g) Termination Review Date. This part
will have g policy review three years
from the date of issuance.

Subpart A—General

§215.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall

not impose additional or inconsistent
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> Tf & procesding referred to in susparagraph b iz commencad by the
Tederal Government and is resolved by consent OF compromise pursuant oo an
agre=ement entered into DYy the organization and the Federal Govarnment, then the
costs incurr by the organization 2 connection with such proceedings that are

otherwlse n aph b may be allowed to the extent

o
specifically provided in such agreem

d. If a proceeding referred to in subparagraph b is commenced by a State,
local or foreign government, the authorized Federal official may allow the costs
incurred by the organization for such proceedings, if such authorized official
determines that the costs wers2 incurred as a result of (1) a specific term oOr
condition of a federally-sponsored award, OF (2) specific written direction of

n authorized official of the sponsoring agency.

e. Costs incurred in connection with proceedings described in
subparagraph b, but which are not made unallowable by that subparagraph, may be
allowed by the Federal Government, but only to the extent that:

The costs are reasonable in relation to the activities required
oo

)
to deal with the proceeding and the underlying cause of action;

(2) Payment of the costs incurred, as allowable and allocable costis,

is not prohibited by any other provision(s) of the sponsored award;

{3) The costs are not otherwise recovered from the Federal
Government or a third party, either directly as a result of the proce
otherwise; and,

(4) The percentage of costs allowed does not zxceed the percentage
determined by an authorized Federal official to be appropriate, considering the
complexity of the litigation, generally accepted principles governing the award
of legal fees in civil actions involving the United States as a party, and such
other factors as may be appropriate. Such percentage shall not exceed 80
percent. However, if an agreement reached under subparagraph ¢ has explicitly
considered this 80 percent limitation and permitted a highexr percentage, then
the full amount of costs resulting from that agreement shall be allowable.

£ Costs incurred by the organization in connection with the defense of
suits brought by its employess OF ex-employees under section 2 of the Major
Fraud Act of 1988 (Pub. L. 100-700), including the cost of all relief necessary
to make such emplcyee whole, where the organization was found liable or settled,

are unallowable.

g. Costs of legal, accounting, and consultant services, and related
costs, incurred in connection with defense against Federal Government claims or

oo,
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h. Costs of legal, accounting, a
ousts, incurred ir connection with petent infringement i gatTi
unallowable unless otherwise provided for in the sponsored awards
i. Costs which mey be unallowable under this paragraph, including
zesociated costs, shell be segregated and accounted for by the
ation separately During the pendency of any proceeding covereC by
subparagraphs b and I, the Federzl Government shall generally withhcold payment

of such costs. Howsver, if in the best interests of the Federal Government, the
Federal Government may provide for conditional payment upon provision of
adeguate security, or other adequate assurance, and agreements by the

organization to repay all unallowable costs, plus interest, 1f the costs

subsequently determined to be unallowable.

o
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11. Depreciation and use allowances.

a. Compensation for the use of buildings, other capital improvements, and
equipment on hand may be made through use allowance or depreciation. However,
except as provided in Attachment B, paragraph f, a combination of the two
methods may not be used in connection with a single class of fixed assets (e.g.,
buildings, office eguipment, computer eguipment, etc.).

b. The computation of use allowances or depreciation shall be based on the
acquisition cost of the assets involved. The acquisition cost of an asset
donated to the non-profit organization by a third party shall be its fair market
value at the time of the donation.

c. The computation of use allowances or depreciation will exclude:
(1) The cost of land;

(2) Any portion of the cost of buildings and equipment borne by or
Porornmant irresnentive _aAf where +itle wags_oviginallv

Aanatad by tha Fador-d
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i The value of donated services utilized in the performance of &

2
direct cest activiiv shall, when meterial in amount, be considered in the
d t organizatior's indirect costs or rate!(s) and,

lecermina proiit
accordingly, shall be azllocated & proportionate share of applicable indirect
costs when the following exist

(a) The aggregate value of the services 1s material;

(b) The services are supported by a significant amount of the
indirect costs incurred by .the non-profit organization, and

(c) The direct cost activity is not pursued primarily for the
benefit of the Federal Government.

(3) In those instances where there is no basis for determining the
fair market value of the services rendered, the recipient and the cognizant
agency shall negotiate an appropriate allocation of indirect cost to the
services. :

(4) Where domnated services directly benefit a project supported by
an award, the indirect costs allocated to the services will be considered as a
part of the total costs of the project. Such indirect costs may be reimbursed
under the award or used to meet cost sharing or matching requirements.

{5) The value of the donated services may be used to meet cost
sharing or matching requirements under conditions described in Sec.__ .23 of
Circular A-110. Where donated services are treated as indirect costs, indirect
cost rates will separate the value of the donations so that reimbursement will

not be made.
c. Donated goods or space.

(1) bonmated goods; i.e., expendable personal property/supplies, and
donated use of space may be furnished to a non-profit orgamization. The value of
the goods and space is not reimbursable either as a direct or indirect cost.

(2) The value of the donations may be used to meet cost sharing or
matching share requirements under the conditions described in Circular A-110.
Whnere donations are treated as indirect costs, indirect cost rates will separate
the value of the donations so that reimbursement will not be made. :

13. Employee morale, health, and welfare costs.

3]
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§215.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §215.4.

§215.4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.

 Federal awarding agencies may apply

more restrictive requirements to a
class of recipients when approved by
OMB. Federal awarding agencies may
apply less restrictive requirements
when awarding small awards, except
for those requirements which are stat-

44

45 CFR parts 74, 92, 602, 1157, 1174, 1183,
1234, and 2015, and 49 CFR part 18.

{69 FR 26281, May 11, 2004, as amended at 70
FR 51880, Aug. 31, 2005]

Subpart B—Pre-Award
Requirements

§215.10 Purpose.

Sections 215.11 through 215.17 pre-
scribe forms and instructions and other
pre-award matters to be used in apply-
ing for Federal awards.

§215.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Conftracts. In each in-
stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.8.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
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{2, Capitel expencitures for improvemenits to land, builidings,
equipment which meterially increase thelr value or useful life are unaliowable

i e
as & direct cost except with the prior approval of the awarding agency.
{4} When approved as a direct charge pursuant to paragraph 15.b. (1),
(2), and (2) above, capital expenditures will be charged in the period in which
the expenditure is incurred, or as otherwise determined appropriate by and
negotiated with the awarding agency. '

(5) Equipment and other capital expenditures are unallowable as
indirect costs. However, see Attachment B, paragraph 11., Depreciation and use
allowance, for rules on the allowability of use allowances or depreciation on
buildings, capital improvements, and eguipment. Also, see Attachment B,
paragraph 43., Rental costs of buildings and eqguipment, for rules on the
allowability of rental costs for land, buildings, and equipment.

{6) The unamortized portion of any eguipment written off as a result
of @ change in capitalization levels may be recovered by continuing to claim the
otherwise zllowable use allowances or depreciation on the eguipment, or by
amortizing the amount to be written off over a period of years negotiated with
the cognizant agency.

16. Fines and penalties. Costs of fines and penalties resulting from
violations of, or failure of the organization to comply with Federal, State, and
local laws and regulations are unallowable except when incurred as a result of
compliance with specific provisions of an award or instructions in writing from
the awarding agency.

17. Fund raising and investment management costs.

a. Costs of organized fund raising, including financial campaigns,
endowment drives, solicitation of gifts and bequests, and similar expenses
incurred solely to raise capital or obtain contributions are unallowable.

b. Costs of investment counsel and staff and similar expenses incurred
solely to enhance income from investments are unallowable. .

¢. Fund raising and investment activities shall be allocated an
appropriate share of indirect costs under the conditions described in
subparagraph B.3 of Attachment A.

18. Gains and losses on depreciable assets.
a. {1) Gains and losses on sale, retirement, or other disposition of

depreciable property shall be included in the year in which they occur as
credits or charges to cost grouping(s}) in which the depreciation applicable to
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the Federal Government.

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall
notify the public of its intended fund-
ing priorities for discretionary grant
programs, unless funding priorities are
established by Federal statute. ’

§215.12 Forms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1820, “*Controlling Paperwork Burdens
on the Public,” with regard to all
forms used by the Federal awarding
agency ip place of or as a supplement
to the Standard Form 424 (SF-424) se-
ries.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs,” (47 FR 30959, 3
CFR, 1982 Comp., p. 197) the applicant
shall complete the appropriate sections
of the SF424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).

§215.14 Special award conditions.

If an applicant or recipient: has a his-
tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards
prescribed in this part, has not con-
formed to the terms and conditions of
a previous award, or is not otherwise
responsible, Federal awarding agencies
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the mature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional reguirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§215.15 Metric
ment.

The Metric Conversion Act, as
amended by the Ommnibus Trade and
Competitiveness Act (156 U.5.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires

system of ineasure-
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b. The costcs of idle facilities are unallowable except to the extent that:
(1) They are necessary to meet fluctuations in worklcad; oxr

(2) Although not necessary to meet Ffluctuations in worklocad, they
were necessary when acquired and are now idle because of changes in program
requirements, efforts to achieve more economical operations, reorganization,
termination, or other causes which could not have been reasonably foreseen.
Under the exception stated in this subparagraph, costs of idle facilities are
allowable for a reasonable period of time, ordinarily not to exceed one year,
depending on the initiative taken to use, lease, or dispose of such facilities.

c. The costs of idle capacity are normal costs of doing business and are a
factor in the normal fluctuations of usage or indirect cost rates from period to
period. Such costs are allowable, provided that the capacity is reasonably
anticipated to be necessary or was originally reascnable and 1s not subject to
reduction or elimination by use on other Federal awards, subletting, renting, or
sale, in accordance with sound business, economic, or security practices.
Widespread idle capacity throughout an entire facility or among a group of
assets having substantially the same function may be considered idle facilities.

22. Insurance and indemnification.

a. Insurance includes insurance which the organization is required to
carry, or whnich is approved, under the terms of the award and any other
insurance which the organization maintains in connection with the general
conduct of its operations. This paragraph does not apply to insurance which
represents fringe benefits for employees (see subparagraphs 8.9 and 8.1(2)).

- {1) Costs of insurance required or approved, and maintained,
pursuant to the award are allowable.

(2) Costs of other insurance maintained by the organization in
connection with the general conduct of its operations are allowable subject to
the following limitations:

(a) Types and extent of coverage shall be in accordance with

sound business practice and the rates and premiums shall be reasonable under the
circumstances.
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(e} Ceosts of insurance on the iives oi trustees,

other emplovees holding positions of similar responsibilities are abi
o the extent that the insurance reprasents additional compensation f{se=2
subparagraph 8.g{41j. The cost of such insurance when the organization 1is
identified as the beneficiary is unallowable

s of insurance with

(§] Insurance against defects. Cos
e organization's materials

t
respect to any costs incurred o correct defects in th
or workmanship are unallowable.

g) Medical liability (malpractice) insurance. Medical
liability insurance is an allowable cost of Federal research programs only to
the extent that the Federal research programs involve human subjects or training
of participants in research techniques. Medical liability insurance costs shall
be treated as a direct cost and shall be assigned to individual projects based
on the manner in which the insurer allocates the risk to the population covered

by the insurance.

(3) Actual losses which could have peen covered by permissible

o
insurance (through the purchase of insurance oI a self-insurance program) are

unallowable unless expressly provided for in the award, except:

{a) Costs incurred because of losses not covered under nominal
deductible insurance coverage provided in keeping with sound business practice

are allowablie.

(b) Minor lcsses not covered by insurance, such as spoilage,
breakage, and disappearance of supplies, which occur in the ordinary course of
operations, are allowable.
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tories of funds advanced under awards
are as follows. '

(1) Except for situations described in
paragraph (1)(2) of this section, Federal
awarding agencies shall not require
separate depository accoumnts for funds
provided to a recipient or establish any
eligibility requirements for deposi-
sories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation a,nd
exzpenditure of funds.
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part, only the following forms shall be

authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Bach Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
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5, Reimbursements are limited to the ieast costly a.ternativs basec
o the to-al cost analysis reguired under subparagraph (bj. For example, 1I an
sperating ieas2 1s determined to be less costly than purchasing chrough debt
financing, then reimbursement 1S limited to :the amount determined Zf leasing had
hean used. In all cases where a lsase/purchase analysis is performed, rederal

hail be based upon the least expensive alternative.

5]
B

reimbursament
16; Nom-profit organizations are also subject to the following
conditions:

{a) Interest on debt incurred to finance or ref
acquired beiore or reacquired after September 29, 1995, is not al

(b} Interest attributable to fully depreciated assets is

N

unallowable.

(c) For debt arrangements over $1 million, unless the non-
profit organization makes an initial egquity contribution to the asset purchase
of 2% percent or more, non-profit organizations shall raduce claims for interest
expense by an amount squal to imputed interest earnings on excess cash Zlow,
which is to be calculated as follows. Znnually, non-profit organizations shal
prepare & cumulative (from the inception of the project) report of monthly cash
flows that includes inflows and outflows, regardless of the funding source.
Inflows consist of depreciation expense, amortization of capitalized
construction interest, and annual interest expense. For cash flow calculations,
the annual inflow figures shall be divided by the number of months in the year
(usually 12) that the building is in service for monthly amounts. Outilows
consist of initial egquity contributions, debt principal payments (less the pro
rata share attributable to the unallowable costs of land) and interest payments.
Where cumulative inflows exceed cumulative outflows, interest shall be
calculated on the excess inflows for that period and be treated as a reduction
to allowable interest expense. The rate of interest to be used to compute
esarnings on excess cash flows shall be the three month Treasury Bill closing
rate as of the last business day of that month.

(d) Substantial relocation of federally-sponsored activities
from a facility financed by indebtedness, the cost of which was funded in whole
or part through Federal reimbursements, to another facility prior to the
expiration of a period of 20 years requires notice to the Federal cognizant
agency. The extent of the relocation, the amount of the Federal participation in
the financing, and the depreciation and interest charged to date may reguire
negotiation and/or downward adjustments of replacement space charged to Federal
programs in the future.

(e) The allowable costs to acquire facilities and equipment
are limited to a fair market value available to the non-profit organization from
an unrelated ("arm's length") third party-

- I
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(1) Re-acquired assets means assets held by the non-profit
organization prior to September 29, 1995 that have again come to be held by
the organization, whether through repurchase or refinancing. It does not include
assets acquired to replace older assets. ’

(2} Initial equity contribution means the amount or value of
contributions made by non-profit organizations for the acquisition of the asset
or prior to occupancy of facilities.

(3) Bsset costs means the capitalizable costs of an asset, including
construction costs, acquisition costs, and other such costs capitalized in
accordance with GAAP.

24. ILabor relations costs. Costs$ incurred in meintaining satisfactory
relations between the organization and its employees, including costs of labor
management committees, employee publications, and other related activities are
allowable.

25. Lobbying.

a. WNotwithstanding other provisions of this Circular, costs associated
with the following activities are unallowable:

(1) Attempts to influence the outcomes of any Federzl, State, or
local election, referendum, initiative, or similar procedure, through in kind or
cash contributions, endorsements, publicity, or similar activity;

. (2). Estahlishina. administerina, contributing fo, or paying the
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rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) - and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair markef value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following -requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§215.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as de-
seribed in paragraphs (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)3) of
this section.

(d) In the event that the Federal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as. indicated
in §215.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram Income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

1
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d. Executive lobbying costs. Costs incurred in attempting to
improperly influence either directly or indirectly, an employee or officer of
the Executive Branch of the Federal Government to give consideration or to act
regarding @ sponsored agreement or a regulatory matter are unallowable. Improper
influence means any influence that induzes or tends to induce a Federal employee
or officer to give consideration or to act regarding a Iederally-sponsored
agreement or regulatory matter on any basis other than the merits of the matter.

26. Losses on other sponsored agreements or contracts. Any excess of. costs
over income on any award is unallowable as a cost of any other award. This
includes, but is not limited to, the organization's contributed portion by
reason of cost sharing agreements or any under-recoveries through negotiation of
lump sums for, or ceilings on, indirect costs.

27. Maintenance and repair costs. Costs incurred for necessary maintenance,
repair, or upkeep of buildings and equipment (including Federal property unless
otherwise provided for) which neither add to the permanent value of the property
nor appreciably prolong its intended life, but keep it in an efficient operating
condition, are allowable. Costs incurred for improvements which add to the
permanent value of the buildings and eguipment or appreciably prolong their
intended life shall be treated as capital expenditures (see paragraph 15).

28. Materials and supplies costs.

a. Costs incurred for materials, supplies, and fabricated parts necessary
to carry out a Federal award are allowable.

b. Purchased materials and supplies shall be charged at their actual
prices, net of applicable credits. Withdrawals from general stores or
stockrooms should be charged at their actual net cost under any recognized
method of pricing inventory withdrawals, consistently applied. Incoming
transportation charges are a proper part of materials and supplies costs.

C. Only materials and supplies actually used for the performance of a

Federal award may be charged as direct costs.

d. Where federally-donated or furnished materials are used in performing
the Federzl award, such materials will be used without charge.

41
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. Costs of the non-prolfit orgerization’s subscriptions to business,
funsional, and technical periodicals are allowable.
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. Costs of membership in any civic Or community organization are

allowable with prior approval by Federal cognizant agency.
d. Costs of membership in any country club or social cr dining club or
organization are unallowable.

31. Organization costs. Exzpenditures, such as incorporation fees, brokers'
organizers or management consultants, attorneys,

fees, fees to promoters,
accountants, or investment counselors, whether or not employees of the
organization, in connection with establishment or reorganization of an
im0 e-emennt itk nviar annroval of the awarding agency.
2.
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35. Plant and homeland security costs. Necessary and reasonable expenses
incurred for routine and homeland security to protect facilities, personnel, and
work products are allowable. Such costs include, but are not limited to, wages
and uniforms of personnel engaged in security activities; equipment; barriers;
contractual security services; consultants; etc. Capital expenditures for
homeland and plant security purposes are subject to paragraph 15., Equipment and
other capital expenditures, of this Circular.

36. Pre-agreement costs. Pre-award costs are those incurred prior to the
effective date of the award directly pursuant to the negotiation and in
anticipation of the award where such costs are necessary to comply with the
proposed delivery schedule or period of performance. Such costs are allowable
only to the extent that they would have been allowable if incurred after the
date of the award and only with the written approval of the awarding agency.

327. Professional services costs.

a. Costs of professional and consultant services rendered by persons who
are members of a particular profession or possess a special skill, and who are
not officers or employees of the non-profit organization, are allowable, subject
to subparagraphs b and ¢ when reasonable in relation to the services rendered
and when not contingent upon recovery of the costs from the Federal Government.

In addition, legal and related services are limited under Attachment B,
paragraph 10.

b. In determining the allowability of costs in a particular case, no
single factor or any special combination of factors is necessarily
determinative. However, the following factors are relevant:

{1) The nature and scope of the service rendered in relation to the
service required.

{2) The necessity of contracting for the service, considering the
non-profit organization's capability in the particular area.

{3) The past pattern of such costs, particularly in the years prior
to Federal awards.

g
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amployment rather than CONTracting.

{7} The gualifications of =be individual or concern rendering tne
service ancd the customary fees charged, especially on non-TFederal awards.

18 Adeguacy of the contractual agreement for the service le.qg.,
description of tha service, sstimaze of time required, rate 0f compensation, and
cermination provisions).

c. In addition to the factors in subparagraph b, retainer fees to De
allowable must be supported by evidence of bona fide services available or
rendered :

38. Dublication and printing costs.

a. publication costs include the costs »f printing {including the

ess work, binding, and the end

processes of composition, plate-making, P¥
products produced by such processes], distribution, promotion, mailing, and
general handling. publication costs also include page charges in professional

publications.

b. 1f these costs are not identifiable with a particular cost objective,
rect costs to all ben : activities of the

they should be allocated as indi
non-profit organization.

c. Page charges for proifessional journal publications are allowable as &
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c, ana d, anc provided that tThe sgi

wanted" advertising, operating costs of an employment oifice
ecure and meintein an adequate staff, costs ¢f opersting am
I ducational testing program, travel cocsts of employvees whaole
engaged in recruiting personnel, travel costs of applicants for interviews for
prospective employment, - and relocation costs incurred incident to recruitment of
new emplioyees, are allowable to the extent that such costs are incurred pursuant
e

s
to a well-managed recruitment program. Where the organization us
agencies, costs that are not in excess of standard commercizl r
services are allowable.

b. In publications, costs of help wanted advertising that includes color,
includes advertising materizl for other than recruitment purposes, or is
excessive in size (taking into consideration recruitment purposes for which
intended and normal organizational practices in this respect), are unallowable.

C. Costs of help wanted advertising, special emoluments, fringe benefits,
and salary allowances incurred to attract professional personnel from other
organizations that do not meet the test of reasonableness or do not conform with
the established practices of the organization, are unallowable.

d. Where relocation costs incurred incident to recruitment of a new
employee have been allowed either as an allocable direct or indirect cost, and
the newly hired employee resigns for reasons within his control within twelve
months after being hired, the organization will be required to refund or credit
such relocation costs to the Federal Government.

42. Relocation costs.

a. Relocation costs are costs incident to the permanent change of duty
assignment (for an indefinite period or for a stated period of not less than 12
months) of an existing employee or upon recruitment of a new employee.
Relocation costs are allowable, subject to the limitation described in
subparagraphs b, ¢, and d, provided that:

(1) The move is for the benefit of the employer.

(2) Reimbursement to the employee is in accordance with an
established written policy consistently followed by the employer.

{3} The reimbursement does not exceed the employee's actual (or
reasonably estimated) expenses.

b. Allowable relocation costs for current employees are limited to the
following:

{1) The costs of transportation of the employee, members of his
immediate family and his household, and personal effects to the new location.

~
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e vacant former home
a nome, such 2%

of buildings and grounds iexclusiv

utilities, taxes, and property insurance.

(5} Other necessary and reasonable expenses normally incident to
relocation, such as tne costs of canceling an unexpired lease, disconnecting and
reinszalling household appliances, and purchasing insurance against loss of or
damages to per The cost of canceling an unexpired lease is

o
sonal property.
ee

limited to thr times the monthly rental.

¢ Allowable relocation costs for new employees are limited to those
described in (1) and (2) of subparagraph b. When relocation costs incurred
incident to the recruitment of new employees have been allowed either as a
direct or indirect cost and the employee resigns for reasons within his control
within 12 months after hire, the organization shall refund or credit the Federal
Government for its share of the cost. However, the costs of travel to an
overseas location shall be considered travel costs in accordance with paragraph
50 and not relocation costs for the purpose of this paragraph if dependents are
not permitted at the location for any reason-and the costs do not include costs
0f cransporting housshold goods.

4. The following costs related to relocation are unallowable:
(1; Fees and other costs associazed with acguiring a new home.
{2y B loss on the sale of a former home.

(3) Continuing mortgage principal and interest payments on a home
being sold.

14y Income taxes paid by an employee related to reimbursed
relocation costs.

43. Rental costs of buildings and eguipment.

a. Subject to the 1imitations described in subparagraphs b. through d. of
this paragraph 43, rental costs are allowable to the extent that the rates are

dm Vb oF [Hfb_fjcjﬁﬂﬁ_ﬁji_Iﬁaiél costs of comparable property, if
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s of services provided by highly complex or specialized

fa d by the non-profit organization, such as computers, wind

tu rors are allowable, provided the charges for the services meet
the conditions of sither 46 b. or c. and, in addition, o account any

it

A

take in
ms of income or Federal financing that qualify as applicable credits under
achment A, subparagraph BA.5. of this Circular.

b. The costs of such services, when material, must be charged directly to
applicable awards based on actual usage of the services on the basis of a
schedule of rates or established methodology that (i) does not discriminate
against federally-supported activities of the non-proiit organization, including
usage by the non-profit organization for internal purposes, and (ii} is designed
to recover only the aggregate costs of the services. The costs of each service
shall consist normally of both its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at least piennially, and shall take
into consideration over/under applied costs of the previous period(s).

c. Where the costs incurred for a service are not material, they may be
allocated as indirect costs.

ct

d. Under some extraordinary circumstances, where it is in the best
interest of the Federal Government and the institution to establish alternative
costing arrangements, such arrangements may be worked cut with the cognizant
Federal agency.

n
G

47. Taxes.

a. 1In general, taxes which the organization is required to pay and which
are paid or accrued in accordance with GAAP, and payments made to local
governments in lieu of taxes which are commensurate with the local government
services recsived are allowable, except for (i) taxes irom which exemptions are
available to the organization directly or which are available to the
organization based on an exemption afforded the Federal Government and in the
latter case when the awarding agency makes available the necessary exemption
certificates, (ii) special assessmenis On iand which represent capital
improvements, and (iii) Federal income taxes.

b. Any refund of taxes, and any payment to the organization of interest
hereon, which were allowed as award costs, will be credited either as a cost
. i

T
reduction or cash refund, as appropriate, to the Federal Government.
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4t Terminatiol COSLS appiil TC SpOnNSoYed a¢reenents.
Terminstion of awards generzlly gives rise to the incurrence of costs, or the
need for special treatment of costs, which would not have arisen had tne Federal
zwarc noL peern ferminated Cost principles covering these items are set Iortr
beiow. They ar unction with the other provisions ¢f thisg

y re TC be used in Conj
Circular in ter i s
z. The cost of items reasonably usable on the non-profit organization's
other work shzll not be allowable unless the non-profit organization submits
evidence that it would not retain such items at cost without sustaining a loss.
in deciding whether such items are reasonably usable on other work of the non-
profit organization, the awarding agency should consider the non-profit
organization's plans and orders for current and scheduled activity.

Contemporaneous purchases of common items by the non-profit organization shall
be regarded as evidence that such items are reasonably usable on the non-profit
organization's other work. Any acceptance of common items as allocable to the
terminated portion of the Federal award shall be limited to the extent that the
quantities of such items on hand, in transit, and on order are in excess of the

reasonable quantitative requirements of other work.

b. If in a particular case, despite all reasonable efforts by the non-
profit organization, certain costs cannot be discontinued immediately after the
effective date of termination, such costs are generally allowable within the
limitations set forth in this Circular, except that any such costs continuing

after termination due to the negligent or willful failure of the non-profit

mmg‘;;ji M n.digropt inie such costs shall he nnallawable.
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17} Reasonable costs for the stor
and disposition of property provided by the F
produced for the Federal award, except when g
reimbursed for disposals at a predetermined amoun
.32 through .37 of Circular A-110.

(3) Indirect costs related to salaries and wages incurred as
t expenses in subparagraphs (1) and (2). Normally, such indirect costs
pe limited to fringe benefits, occupancy cost, and immediate supervision.

. Claims under sub awards, including the allocable portion of claims
which are common to the Federal award, and to other work of the non-profit
organization are generally allowable.

An appropriate share of the non-profit organization's indirsct expense may be
allocated o the amount of settlements with subcontractors and/or subgrantees,
provided that the amount allocated is otherwise consistent with the basic
guidelines contained in Attachment A. The indirect expense SO allocated shall
exclude the same and similar costs claimed directly or indirectly as settlement
expenses.

49, Training costs.

2. Costs of preparation and maintenance of a program of instruction
including but not limited to on-the-job, classroom, and apprenticeship training,
designed to increase the vocational effectiveness of employees, including
training materials, textbooks, salaries or wages of trainees (excluding overtime
compensation which might arise therefrom), and (1) salaries of the director of
training and staff when the training program is conducted by the organization; -
or (ii) tuition and fees when the training is in an institution not operated by
the_organization, are allowable.

b. Costs of part-time education, at an undergraduate or post-graduate
college level, including that provided at the organization's own facilities, are
allowable only when the course or degree pursued 1is relative to the field in
which the employee is now working or may reasonably be expected to work, and are
limited to:

(1) Training materials.

(2) Textbooks.

e
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(6) Streaight-time compensation of each emplcoyee for time spent
attending classes during working hours not in excess of 156 hours per year and
only to the extent that circumstances dc not permit the operation of classes or
attendance at classes after regular working hours; otherwise, such compensation
is unallowable.

c. Costs of tuition, fees, training materials, and textbooks (but not
subsistence, salary, or any other emoluments) in connection with full-time
education, including that provided at the organization’'s own facilities, at a
post-graduate (but not undergraduate) college level, are allowable only when the
course or degree pursued is related to the field in which the employee is now
working or may reasonably be expected to work, and only where the costs receive
the prior approval of the awarding agency. Such costs are limited to the costs
attributable to a total period not to exceed one school year for each employee
so trained. In unusual cases the period may be extended.

d. Costs of attendance of up to 16 weeks per employee per year at
specialized programs specifically designed to enhance the effectiveness of
executives or managers or to prepare employees for such positions are allowable.
Such costs include enrollment fees, training materials, textbooks and related
charges, employees' salaries, subsistence, and travel. Costs allowable under
this paragraph do not include those for courses that are part of a degree-
oriented curriculum, which are allowable only to the extent set forth in
subparagraphs b and c.

e. Maintenance expense, and normal depreciation or fair rental, on
facilities owned or leased by the organization for training purposes are
allowable to the extent set forth in paragraphs 11, 27, and 50.

f. Contributions or donations to educational or training institutions,
including the donation of facilities or other properties, and scholarships or
fellowships, are unallowable.

g. Training and education costs in excess of those otherwise allowable
under subparagraphs b and c may be allowed with prior approval of the awarding
agency. To be considered for approval, the organization must demonstrate that
such costs are consistently incurred pursuant to an established training and
education program, and that the course or degree pursued is relative to the
field in which the employee is now working or may reasonably be expected to
work.

50. Transportation costs. Transportation costs include freight, express,
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he madds
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ysY o accoun
L3 respect.
%l Trave.l
eneral. Travel c4s5Ts are tne eXpenses for
, and related ltems incurred by smployees
siness of the non-proiit 6rganlzation 5 folelc] ¢
~ost basis, on & per diem or mileage pasis in lieu of actual cosis
or on a combination of the two, provided the method used is apri.ed LU
an entire trip and not to selected days of the trip, and resulis in charges
consistent with those normally allowed in like circumstances in the non-profit
organization’s non-federally-sponsored activities '

b. Lodging and subsistence. Costs incurred by employees and officers for
travel, including costs of lodging, other subsistence, and incidental expenses,
sts do

shall be considered reasonable and allowable only to the extent such cc
not exceed charges normally allowed by the non-profit organization in its
I e of tha non-nrofit organization’s written travel

.




ine

foreign country

Trzvel and subsgistence costs of trustees (0r QLreClors) are
costs are subject to restrictions regarding lodging, subsistence
osts provided in paragraph 51.

53 ATTACHMENT . M.




NOR-PROTIT OBSENIZATIONS NOT SUBJECT TO TEIS CIRCULAR

Tazhnoiogy Cnariszston, South Caro
herosnsce Coruoration, Bl Segundo, Calilorn.a
American Institutes of kesearch (RIR}), Washing v DL CL
Brgonns Netlunal Lanoratoly, Thicego, Iilinols

Atomic Casuvalty Commission, Washingtor, D.z.
Bat-elle Memorial Institute, Headguarterad in Columbus, Ohio

Br&okhaven Matiomnal Laboratory, Upton, New York

Cnarles Stark Draper Laboratory, incorvorated, Cambridge, Massachusetts

CNA Corporation (CNACY, alexandria, Virginia

Environmental Institute of Michigan, Ann krbor, Michigan
Georgia Institute of Tachnology/Georgia Tech Applied Research Corporation/
) 2 P
eorgia Tech Research institute, Atlanta, Georgla

Hanfcrd Environmental Health woundation, Pichland,
IIT Resszarch Institute, Chicago, Illincis

Institute of Gas Technology, Zhicago, Illinois

o
[

[te]
Lo
o3
3
s3]

for Defense Analysis, Alexandria,

bt
=3
9]
ct
[
cr
=
=
(D

s3]

Mitretek Systems, Inc., Falls Church, Virgini
National Radiological Astronomy Observatory, Green Bank, West Virginia
National Renswable Energy Laboratory, Golden, Colorado

Cak Ridge Associated Universiti Oak Ridge, Tennesses

Rand Corporation, Santa Monica, California

nstitute, Research Triangle Park, North Carolina

fa ]

Research Triangle
Riverside Research Institute, New York, New York

South Carolina Knsea*ch Authority (SCRA), Charleston, South Carolina

~
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Internatiorel, Mernlo Park,

Syracuse Researxcrn Corporation, S i C iew York

Universities Research Association, Incorporated (Netional Acceleration Labj,

Argonne, Ii2inols
Urban Institute, Washington D.C.

Non-profit insurance companies, such as Blue Cross and Elue Shield Organizations

Other non-profit organizations as negotiated with awarding agencies

o
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T2 THE HEALDE OF EXECUTIVE DEPARTMENTS ZNL ESTLEIISHMENTS

kudite oI States, Locel Governments, and Non-Frofl:t Urganizations
o Furpcse. Tris Clrculgr is lssued pursuant to tThe Lzt of
i%84, F.L. SB-5(6z, and the Single Rudit Akct Amendmencs 104-15€.
It sets forth standerds for obteining consistency and ur»»orm“ty among Federzl
agencies for the audit of States, local governmenis, and non-profit
organizations expending Federal awards
E-1:3 1s issued under the aurhority of sections
of titie 21, United States Code, and Erxecutive
3. Eescission and Supersession. This Circular rescinds Circular Z-128,
"audits of State and Local Governments, " icsued April 12, 1985, and supv*sedes
the prior Circular Z-133, "Audits of Institutions of Higher Education znd
Other Non-Profit Institutioms,' issued April 22z, 18%6. For effective dates,
see paragraph 10
4. Policv. Except as provided herein, the standards set forth in this
Circular shall be appliad by 211 Federal aqencies If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall
govern
ncies shall apply the provisions of the sections of this

Circu 'ederal entities, whether they are recipients expending
Feder ceived directly from Federzl awarding agencies, or are
subre erpending Federal awards received from a pass-through entity (z
recip another subrecipient)

This Circular does not apply to non-U.S. based entities expending

Federal awards received either directly as a vecipient or indirectly as a
subrecipient.

5. Def The definitions of key terms used in this Circular are
conteined in § .105% in the Attachment to this Circular.

6. Peguired Action. The specific r
Federal agencies and non-Federal entits
this Circular. Federal agencies
meking awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 16 (below), unless different provisions are required by Federzl
statute or are approved by the Office of Management and Budget (OMBJ .

eguirements and responsibilities of
izs are set forth in the Attachment to

7. OME Pesponsikilities. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
reguirements and assistance TO ensure uniform, effective and efficient
implementation . '

g. Information Contact . Fu*ther information concerning Ci

be obtained by contacting the Financial Standards and Reporti

of Federal Financizl Management, Office of Management and Bud

DC 20503, telephone (202) 3925-2993

}=
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The standards this Circular tnac Tedeval agancies shall
appiy Lo RNO Fedaral =z pe adopted by Federa encies codill
reguia s not later than 60 days after ,uh¢1:ation of s I vision
in the eral Register, SO -hat chey will apply O audi i years
beginning after June 30, 1996, witn the exception that § .3 the
Ac-achment applies to audits of fiscal ysars beginning 2a 1.998.
The requlremen:s of Circular A-128. zlthough the Circula d, and
the 1990 version of Circular AR-133 remain in effect for cal years
beginning on Or before June 30, 1996

The revisions publ ished in 'he rederal Register June 27, 2003, are
ecfective for fiscal years ending after Decemper 31, 2003, and sarly
lmplﬂmentaulon is not permlttod wizh the exception of the definition oL
oversight agency for audit which is effective July 28, 2003.

augustine T. Smythe
Acting Director
Lttachment







Subpart h--Ge
§ .10C bu

2ypends Taderal awards whicn

ruditor mzans an auditor,
= or local governmen i

is a public accountant O a Pederal
-ation, which meets the general
~ed government auditing standards

inciude internal audicors of non-profit

5ta

standards specl
(GAGAS) . The t
organizations.

s whizh the auditor is reguired Dby

audit finding means deficiencie
§ 510 (a) o report in the schedule oI findings and guestioned cO8LS.

CFDA number means the number assigned to & rederal program in the
Catalog of Federal Domestic pssistance (CFDA) .

ed programs that

Cluster of programs means a grouping of closely €

rg of programs are
)

F=3

L

share common compliance requirements. The types of clu
research and development (R&D), student financial aid | , and other
clusters. "Other clusters" are as defined by the Office Management and
gudget (OWMB) in the compliance supplement oOr as designated by a State for
rFederal awards the 5tate provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "osther cluster," a
ctate shall identify the rederal awards included in cthe cluster and advise the
subrecipients of compliance reguirements applicable ©O the cluster, consistent
with §___.400(d)(1) and §___.400(d)(2), respectively. A cluster of programs
shall be considered as one program Ior derermining major programs, as '
described in § .520, and, with -he exception of R&D as described in
§___.200(c), whether a program-speci ic audit may be elected.

Coonizant agencv for audit means the Federal agency designated to car¥y
out <he responsibilitiss described in § .400(a) -

rompliance supplement refers to the Circular A-133 Compliance
supplement, included as nppendix B tO Circular A-133, oOr such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

20402-9325.

Corrective action means action taken by the audicee that:

(1) Corrscts identified deficiencies;
(2} Produces recommended improvements; OI

(3) Demonstraces that audit findings are either invalid or do not
warrant auditee action.

ncv has the same meaning as the cerm agency in Section 351 (1)

Federal adge
of title 5, United States Code.

rederal award means Federal financial assistance and Federal cost-
raimbursement contracts that non-Fzderal entities receive directly from
7edeyal awarding agencies oY indiresctly from pass-through entities. It does
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s MEELE ZSSLS
= in ot rants, 1
(inciuding donated surplius p coopera
subsidies, insurance, food c , direct
asegistance, but does not include amountis receivw mbursement for
services rendered to individuazls as described 5(h) and § 205 (4)
Federal program means:
() 211 Federz]l awards to a non-Federal entity assigned & singie
number in the CFDA.
(2) When nco CFDZ number is assigned, all Federal awards from the same

agency made for the same purpose should be combined and considered ons
rogram.

) Notwithstanding paragraphs (1) and (2) of this definition, =a
of programs. The types of clusters of programs zaxe:

2z
S

{
\
cluster

(1) Research and development (R&D);
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Maintain accountability over assecs; and

Demons:trate compliance wich laws, regulations, and other
s

(21 Transactions are evecuted in compliance with:
(1) Laws, regulations, and the provisions of contracts or grant
agresements cthat ~ould have & direct and material effect on a Faderal program;
and

(ii) »Any other laws and regulations that are identified in th
~ompliance supplement; and

(3) Funds, pProperty: and other assets are safeguarded against 1oss
fyom unauthorized use OT disposition.

soan means a rederal loan oY loan guarantee vreceived or administersd by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, pborough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate districz,
council of governments, and any other ipstrumentality of local government.

Mador program means a Federal program determined by the auditor to be a
major program in accordance with § .520 or a program identi ied as a major
program by a Federal agency OF pass-through entity in accordance with
5 .215 (c) .

Management decision means he evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective action plan and
the igssuance of a written decision as to what corrective action 1s necessary.

Non-Federal entity means a State, local government, OY non-proiit
organization. ’

Non-profit organization means:

(1) any corporatiomn, trust, assoclation, cooperative, or other
organization that:
(1) Is operated primarily for scientific, educational, service,

charitable, or similar purposes in the public interest;
{(ii) Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit institutions
of higher education and hospitals.
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nC DuQged
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G &g9=nTyY ThHET
orovi LElEnT not assigned
& cog GIng e Fegerz!l
agenc sQomInant z 9 gnt
respo The dutie & ass
irn § .
Effecrive Juiy 26, 2003, the following is added to tiom:
2 Federal agency with oversight for an zuditee may ersignt to
another Federazl agency which provides substantial agrees Lo
pe the oversight agency for audit. Within 20 davs
rezssignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reazssignment. "
Pass-through entity means & non-Federzl entity that provides & Federal
award To & subrecipient to carry out & Federel program.

Frogram-specific audit means an audit of one Federzl program as provided
for in § .200{(c) and § .2325.

Questioned cost means & cost that is questioned by the auditcr because

of an audit finding:

(1) Which resulted from a vioclation or possible viclation of a
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported by
adegualte documentation; or

(2) Where the costs incurred

appear unreasonable and do not reflect
the actions a prudent perscn would take

in the circumstances.

Recipient means a non-Federazl sntity that expends Federal aw
ived directly from a Federzl awarding agency to carry out a Federzl
x




not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. Im addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place 2 copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned npon the acceptance of the
wage determination. The recipient shall re-

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of §100,000 or more shall file the re-
guired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of &
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s eypended. The determination of whien an
The activity :eWated to the award

u to events that reguire the non-
ederal tity to laws, regu ct ions, and the provisions of
contracts or grant agreemen_u, such &s: expenciture/erpense transactions
i th 's, cost-reimbursement contracts, cooperative agreements,

priaztions; the disbursement of funds passed through to

t of property; the receipt of surplus property; the
program income; the distribution or consumption of food
hommodewes the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the period when insurance is in force.

o) Loan and loan guaranitees (lcansi. Since the Federal Government Is
at ris¥ for loans until the debt is repaid, the following guidelines shall Dbe
used to calculate the value of Federzl awards expended under lcoan programs,
except as noted in paragraphs {c) and (d) of this section:

(1) Value of new loans made or received during the fiscal yesar;
plus
(2) Balance of loans from previous years for which the Federal

Government imposes continuing compllance :eqLLIements plus

(2) Any interest subsidy, cash, or administrative cost allowance
received.
ic) Loan and loan dguarantees (loans) at institutions of higher

education. When loans are made to students of apn institution of higher
education but the institution does noti make the loans, then only the velue of
loans made during the year shall be considered Federzl awards expended in that
year. The balance of loans for previous years is not included as Federzl
awards expended because the lender accounts for the prior balances.

(G} Pricr loan and loan guarantees (loans). Loans, the proceeds of
which were received and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements perteaining to such loans impose no continuing
compliance requirements other thamn to repay the loans.

(]

e of Federal awards for
considered awards expended
d

(e) Endowment funds. The CLmUW
endowment funds which are £
each vyeer in which the funas are sti

l

‘ree rent. Pree rent received by it
er this

t f is not considered a
part. However, iIr

ee rent received as part
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] Medicaid. Medicaid payment.s tTO 3 subrecipient for providing
patlent care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State reguires the funds 0
he trasted as Federal awards expended hecause reimbursement is on a cost-
reimbursement pasls.

() certain loans provided by the National Credit Union
sdministration. For purposes of this part, loans made from the National
Cradit Union Share Insurance Fund and the Central Liquidity Facility that are

tutions are not considered Federal

%indnd_h“ r tributjions from insured insti
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z Frov_ase = Y SeIVICes 0 hany clffersrnzt
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‘L o are TG Lne
operzTion of thie ; anc

'L Ig Lo sulkiesT Lo COmplience regulramernts of tne Federel
WIogran

id; Uee of judament irn meking determs There mey be unusual

ok Gr exceptions to the listed chara ristics. In making the
determinztion oI wnether s subrecipient or vendor :eiat nsb*p e¥»1sts, the
supstance ¢f the relationshi more the form ¢f the
agreement. It is not S t teristics will be present
and judgment should be € entity is a subrecipient
oY vendor.

{e) For-profit subrecipient. Since this part does not apply to for-
fit subrecipients, the pass-through entity is responsible for establishing
irements, as necessary, to ensure compliance by for-profit subrecipients
contract with the for-profit subrecipient should describe applicable
lian nce mql_u:emen‘.s and the for-procfit subrecipient's compliance

i} Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

() Comrliance responsibility for vendors. In most casses, the

auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance reguirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor tranca”tions whiich
are structured such that the vendor 1s responsible for program compliance or
Lhe vendor's records must be reviewed to determine program compliance. ZElso,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

§_ .215 Relation to other audit reguirements.

(&) Audit under this pvart in lieu of other audits. Zn audit made in
accordance with this part shell be in lieu of any financial audit reguired
under individuzl Feder al awards. To the extent this audit meets a Federal
agency's meeds, it sh 11 rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAC to conduct or arrange for additiomal audits (e.g.,
financizl audits, performance audits, eveluations, inspections, Or reviews)

€ any aucitee to constrein Federal agencies from carrying out
lits. Any additional audits shall be planned and performed in
such a wezy &s to build upon work performed by other auditors.

additionel sudits. A Federzl agency
onal audits shall, -consistent with other
nge for funding the full cost of such
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to pey the full incremental
sudited as a major program

th.s paragraph for a subrec

5 .220 Frequency of audits.

Cucept for the provisions for biennizl audits provided In paragrapns (a)
and (b) of this section, audits reguired by this part shall be periormed
annually. Any biennial audit shall cover both years within the biennial
period.

ta) A State or local government that is requirsd by constitution oY

statute, in effect on January 1, 1987, to undergo its audits less freguently
thap annually, is permitted to undergo its audits pursuant to this part
biennially. This reguirement must still be in effect for the biennial period

under audit.

o) any non-profit organization that had biennial audits fo all

¥
biennial periods ending petween July 1, 1982, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially.

s .225 Sanctions.

No audit costs may be charged to Fed ral awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through

entities shall take appropriate action using sanctions such as:

Withholding a percentage of Federal awards until the audit 1is

) g
d satisfactorily;

o W

{
comple£
(b) Withholding or disallowing overhead costs;
Suspending rederal awards until the audit is conducted; oI
(d) Terminating the Federal award.
s .230 Audit costs.

(&) Allowable costs. Unless prohibited by law, the cost of audits
b, O e wis DArt are allowable charges to




2. Rezsonable costs. A cost 1is reasonable if, :n its naturs Or amount,
does not exceed that which would be incurred by a prudent person under the
the time the decision was made to incur the costs.
of specific costs must be scrutinized with

1T
circumstances prevailing at
The gquestion of the reasonableness
particular care in connection with
which receive the praponderance of

In determining the resasonableness of a given cost,

organizations or separate divisions thereof
their support from awards made by Federal
agencies. consideration
shall be given to:

a. TWhether the cost is of a type generally recognized as ordinaxy
and necessary for the operation of the organization oxr the performance of the
award.
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(i) an opinion f{or disciaimer of opinion) &s TO whether
che financial statement (s) of the Tederal program 18 presented fairly in all
marerial respacts in ~onformity with the stated accounting policies:

(ii) A report on internal contzol related to the Federa
program, which shall describe the scope of tes<ing of internal control and the
results of the tests;

(iii) A report on compliance which includes an opinion (or
disclaimer of opiniomn) as o whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and materia . Faderal program; and

(iv) A schedule of findings and questioned costs for the

Federal program that includes a summary of the auditor's results relative o
sne Federal program in a format consisteni with §___.505(d)(1) and findings
and questioned coOsts consistent with the requirements of §___.505(d)(3).

(c) Report submission for srogram-specific audits.
(1) The audit shall be completed and -“he reporting required by paragraph
(c) (2) oz (c)(3) of this section submitced within the sarlier of 30 days after
receipt of the auditor’s report(s), or aine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
th

r
at provided the funding or a different period is specified in a program-
scific audit guide. (Howeverxr, for fiscal years beginning on Or pefore June
0, 1998, the audit shall be completed and the required reporting shall be
ubmitted within the earlier of 30 days after receipt of the auditor’s
eport (s), or 13 months after the end of the audit period, unless a differsnt
eriod is specified in a program—specific audit guide.) Unless restricted by
o}
e

SP

[ o ML B> B OV

r regulation, the auditee shall make report copies available for public

aw
spection.

insp

(2) When a program—specific audit guide is available, th
auditee shall submit to +he Federal clearinghouse designated by OMB the data
collection form preparsd in accordance with §___.320(b), as applicable to a
program—specific audit, and the reporting required by the program—specific
audit guide to be retained as an archival copy. nlso, the auditee shall
submit to the rederal awarding agency or pass—through entity the reporting
reguired by the program—specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program—specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2) of

i
this section, and the auditor's report{s] described in paragraph (b} (4) of
this section. The data collection form prepared in accordance with

14
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T & ent_ty, shal
& . Cati te the rough entity, consistent with the

reqguirements cf § .320 (e) ( subrecipient may supmit a copy of the
reporiing pacxage_za the pass-ihrough entity to comply with this notification
reguirement

(d; Other segtions of this part mev applyv. FProgram-specific audits
are subject toc § -100 througn &  .215(b), §_ _ .220 througn § _ .230,
§  .300 through_g_ .305, § -315, & .320(£f) through §__ .320(3), § 400
through § . 405, 5  .510 through § _ .515, and other refereénced provisions

of this part unless contrary to the provisions of this section, a pProgram-
specific audit guide, cr program laws and regulations.

Subpart C--zZuditees
§ .300 Auditee responsibilities.

Tne auditee shall:

(a) Identify, in its accounts, all Federel awards received and
expended and the Federal programs under which tney were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, &and name of the
pass-through entity.

(b) Maintain internal control over Federal programs that provides

ceasonable assurance that the auditee is managing

Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have & material effect on each of its
Federel programs.

c) Comply with laws, regulztions, and the provisions of contracts or
grant agreements related to each of its Federal programs
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However, even though these costs are unallowable for purposes of computing
chiarges to Federal awards, they nonetheless must be trezted as direct costs for
purpcses of determining indirect cost rates and be allocated their share of the

organization's indirect costs if they represent activities which (1) include the

salaries of persomnel, (2) occupy space, and (3] benefit from the organization's
indirect costs.

4. The costs of activities performed primarily as a service to members,
clients, or the general public when significant and necessary to the
organization's mission must be treated as direct costs whether or not allowable
and be allocated an eguitable share of indirect costs. Some examples of these
types of activities include:

&. Maintenance of membership rolls, subscriptions, publications,
and related functions.

b. Providing services and information to members, legislative or
administrative bodies, or the public.

c. Promotion, lobbying, and other forms of public relations.

d. Meetings and conferences except those held to conduct the
general administration of the organization.

e. Maintenance, protection, and investment of special funds not
used in operation of the organization.

F~

f. Administration of group benefits on behalf of members or
clients, including life and hospital insurance; annuity or retirement plans,
financial aid, etc.

C. Indirect Costs

1. TIndirect costs are those that have been incurred for common or joint
objectives and cannot be readily identified with a particular final cost
objective. Direct cost of minor amounts may be treated as indirect costs under
the conditions described in subparagraph B.2. A&fter direct costs have been
determined and assigned directly to awards or other work as appropriate,
indirect costs are those remaining to be allocated to benefiting cost

obhSertivea B et Moty Tt e adlAaratad dea aem gl oo mam o am AAd mm md mm mde  f



g Include notes That descrips The sigrificant accounting
polircles used inm preparing Lhe schedule

(59 To the extent practical, pass-through enti ties shouid
identify in the schedule the total amount provided to subrecipients from each
Federal program

(6) Include, in either the schedule or 2 note to the schedule,

zhe value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan
guarantees outstanding at year end. While not required, it is preferable to
present this information im the schedule.

§ .315 zudit findings follow-up.

(a) General. The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall
also prepare a corrective action plan for current year audit fﬁndingc, The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§ .510{e). Since the summary schedule may include audit findings from
mult¢Dle vears, it shell include the fiscal year in which the finding
initially occurred.

(b) Summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of 21l audit findings included in
the prior audit's schedule of findings and gquestioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b) (4) of this section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action
was taken.

(2) When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective actiomn taken.

antly different IZrom
on plan or in the
on, the summary

(3) When corrective action taken is signi
corrective action previously reported in a corTect: ve
Federal agency's or pass- tnrough entity's management d
schedule shall provide an explanation.

M @
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14) When the auditee believes the audit findings are no longer
valid or do not warrant further actiom, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further action is that all of the following have
occurred:

) Two ve have passed since the audit report in which
o = kS

]
=
n
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§ .320 Report submiszsion.
(a) General. The audit shall be completed and the data collection

form described in paragraph (b) of this section and reporting package
described in paragraph (c) of this section shall be submitted within the

carlier of 30 days aiter receipt of the auditor’'s report{s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit. (However, for fiscal

ysars beginning on OY before June 30, 1998, the audit shall be completed and
“he data collection form and reporting package shall be submitted within the
sarlier of 30 days after receipt of the auditor’'s report (s), or 13 months
after the end of the sudit period.) Unless restricted by law or regulation,
che auditee shall make copies available for public inspection.

(b} Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and providesrinformation about the auditee, its vederal programs, and the
results of the audit. The form shall be approved by oMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar cc
those presented in +his paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief oexecutive officer,
or chief financial officer) shall sign a ctatement to be included as part of
he form certifying that: the auditee complisd with the requirements of this
part, the form was prepared in accordance with this part {and the instructions
), and the information included in the form, in its

accompanying the form

entirecy, are accurate and complete.
(2) The data collection form shall include the following data
elaments
(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungualified opinion, gualified opinion, adverse

QaéﬁaggJ or disclaimer of opinion) .







(23 summary schedule coi DYioY zudit Zindings discussed
§ .315 (b);

3 nudizor & repori 'si discussad in § 505; and

T4 Corrective action plan discussed in § .215(c)

(a) submission to clearinghouse. 211 auditeses shall submit to “he
rederal clearinghouse designated by OMB che data collection form degscribed in
paragraph (b) of this section and one COPY of the reporting package described
in paragraph (c) of this section for:

(1) The Federal clearinghouse toO retain as an archival copy;
and

(2)
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<3; Electronic filing. Nothing in this part shall preclude electronic
submicssions to the Federal clearinghouse in such manner as may be approved Dy
OME. thh OME approval, the Federal clearinghouse may pilot test methods c
electronic submissions.

Subpart D--Federal Agencies and Pass-Through Entities
§  .400 Responsibilities.

{a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million (£50 milliom for fiscal years ending after December 231,
2003) & year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awa*ding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1985, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1887 through
2000 will be determined based on Federal awards expended in 1995. (However,
for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 20, 2000.)

Following is effective for fiscal years ending after December 31, 2003:
The determination of the predominant amount of direct funding shell be based
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit

cognizance for periods ending in 2006 through 2010 will be determined based on
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segment of work may be that performed under a single award or it may consist of
work under a group of awards performed in a common environment. These factors
may include the physical location of the work, the level of administrative
support required, the nature of the facilities or other resources employed, the
scientific disciplines or technical skills involved, the organizational
arrangements used, or any combination thereof. When a particular segment of
work is performed in an environment which appears to generate a significantly
different level of indirect costs, provisions should be made for a separate
indirect cost pool applicable to such work. The separate indirect cost pool
should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided it 1is
determined that (i) the rate differs significantly from that which would have
been obtainsd under subparagraphs 2, 3, and 4, and (ii} the volume of work to
which the rate would apply is material.

E. Negotiation and Approval of Indirect Cost Rates

1. Definitions. As used in this section, the following terms have the
meanings set
forth below:

a. Cognizant agency means the Federal agency responsible for
negotiating and approving indirect cost rates for a mon-profit organlzatlon on
behalf of all Federal agencies.

b. Predetermined rate means an indirect cecst rate, applicable to a
specified current or future period, usually the organization's fiscal year. The
rate is based on an estimate of the costs to be incurred during the period. A
predetermined rate is not subject to adjustment.

¢. Firxed rate means an indirect cost rate which has the same
characteristics as s predetermined rate, except that the difference between the
estimated costs and the actual costs of the period covered by the rate is
carried forward as an adjustment to the rate computation of a subseguent period.

d. Fingl rate means an indirect cost rate applicable to a specified
past period which is based on the actual costs of the period. A final rate is
not subject to adjustment.
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2 pass-through entity shall

) Identirt
subrecipient of CFPDA title and number, award name and number, award year, i
the award is R&D, and name of Federal agency. When some of this ‘nfo*mat;o
is not availakl the pass-through entity shall provide the pest information
available to describe the Federal award.

y Federal awards made by informing each
1t

w o
O~

(2) Advise subrecipients of requirements imposed on them by
1 laws, regulations, and the provisions of contracts or grant agrsements
1 as any supplemental reguirements imposed by the pass-through entity.

(3) Monitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the DTOVlsﬂons of contracts or grant agreements and
that performance goals zre achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2002) or more in Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.

(5) Issue a management decision on audit findings within six
months zfter receipt of the subrecipient's audit report and ensure that the
subrecipient takes zppropriate and timely corrective action.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records’

(7} Reguire each subrecipient to permit the pa
1ty and auditors to have access to the records and financi
necessary for the pass-through entity to comply with this par

55- through
zl staztements as
T.

§ . 405 Management decision.

{z) General. The management decision shall clearly state whether or
not the audit finding ie sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustmente,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may regquest
additional information or documentation from the auditee, including a request
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b} Federal agency. As provided in § .400(2) (7), the cognizant
agency for audit shall be rnsponsible for coordinating s management decision
for audit findings that affect the programs of more than one Federazl agency.
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(2) For the compliance reguirements related
programs contained in the compliance supplement, an audit of these compliance
reguirements will meet the reguirements of this part. Where there have been
chanatfas to the gomnljance requiremente _and_rhe chanoere are not veflamread $-n
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Pt n summary of the audizor's regul-s whizh shall inciude:

(1) The cype 0f report -he auditor issued on the
financial stacements of the audites fi.z2., ungualified opinion, qualified
opinion, adverse opinion, °T disclaimer of opinioni;

(ii) Where applicable, a statement that reportable

conditions in internal control were disclosed by the audit of the financial
statements and whether any gsuch conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any
noncompl iance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weakness2s;

(v) The type of report the auditor issued on compliance
for major programs (i.e.. ungualified opinion, gqualiified opinion, adverse
opinion, or disclaimer of opinion);

(vi) A statement a8 to whether the audit disclosed any
audit findings which the auditor is required to report under § .510 (a);

(vii) An identification of major programs;

(viii)The dollar threshold used to distinguish between
Type A and Type B programs, as described in § .520(b); and

(ix) A statement as to whether the auditee qualified as
a2 low-risk auditee under § .530.

(2) Findings relating to the financial statements which are
regquired to be reported in accordance with GAGAS.
(3) Findings and guestioned costs for Federal awards which
shall include audit findings as defined in § .510(a) .
(1) pudit findings (e.g.. internal control findings,

-

compliance findings, questioned costs, OT fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
$indings should be organized by Federal agency or pass-through entity.

(ii) audit findings which relate to poth the financial
statements and Federal awards, as reported under paragraphs (d) (2) and {d)(3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section ©
the schedule.

rh

§ .510 audit £indings.
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2} Material noncompliance with the proviegions of laws,
regulations, coniracis, Or grant agreements relazted o a Major program. The
auditor's determination of whether a noncompliance with the provisions of
lavws, regulations, contracts, OY grant agreements is material for the purpose

of reporting anm audit finding is in relation to a type of compliance
reguirement for a major program or an audit objective identified in the
compliance supplement.

(3) ¥nown questioned costs which are greater than £10,000 for
type of compliance requirement for a major program. ¥nown guestioned costs
re those specifically identified by the auditor. In evaluating the effect of
Jusstioned costs on the opinion on compliance, the auditor considers the best

estimate of total costs guestioned (likely guestioned costs), not just the
guestioned costs specifically identified {(known gquestioned costs). The
auditor shall alsoc report known guestioned costs when likely guestioned costs
are greater than $10,000 for a type of compliance requirement for a major
Program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequences of
the guestioned costs.

[\

Q

(2) Known guestioned costs which are greater than £10,000 for
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not regquired under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normeally
not find guestiomed costs for a program which is not audited as a major
program. However, if the auditor does become aware of gusstioned costs for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

{5) The circumstances concerning why the auditor's report on
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h. Organization-furnished automobiles. That portion of the cost of
organization-furnished automobiles that relates to personal use by employees
{including transportation to and from work) is unallowable as fringe benefit or
indirect costs regardless of whether the cost is reporied as taxable income to
the employees. These costs are allowable as direct costs to sponsored award
when necessary for the periormance of the sponsored award and approved by

awarding agencies.

1) Costs of the organization's pension plan which are incurred in
accordance with the established policies of the organization are allowable,
provided:

{a) Such policies meet the test of reasonableness;
{b) The methods oif cost allocation are not discriminatorys

(c) The cost assigned to cach fiscal year is determined in
accordance with generally accepted accounting principles (GAAP), as prescribed
in Accounting Principles Board Opinion No. 8 issued by the American Institut
Certified Public Accountants; and

(d) The costs assigned to a given fiscal year are funded for
hin six months after the end of that year. However,

service pension costs caused by a delay in funding
ys after each gquarter of the year to which

all plan participants wit
increases to normal and past
fhe actuarial liability beyond 30 da
such costs are assignable are unallowable.

ance premiums paid pursuant to the
1974 (Pub. L. 93-406) are
llowable.

(2} Pension plan termination insur
Employee Retirement Income Security Act (ERISA) of
allowable. Late payment charges on such premiums are una
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The process in pearagraphs (b) through (4 £ zhis
oweda
3y Srev 1. {2;  The au st v The largery Federal
programs, which shell be labeled Type & programs. Type & programs are defined
as Federal programe with Federal awards expended during the audit period
exceeding the larger of:
(i) €300, 000 or three percent (.0%Z) of total Federal

awards expended in the case of an auditee for which total Federal awards
expended equal or exceed S$300,000 but are less than or egual to $100 milliomn.

=

(ii) $32 million or three-tenths of one percent (.003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are lesg than or egual to $10
billion

(1id) $30 million or 15 hundredths of one percent (.001E5)
of total Federal awards expended in the case of an auditee for which total
Federzl awards expanded exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)

of this section shall be labeled Type B programs.

(2) The inclueion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type & programs. When
a Federal program providing leans significantly affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type A

- program and exclude its values in determining other Type 2 programs.

(4) For biennizal audits permitted under § .220, the
determination of Type & and Type B programs shall be based upon the Federal
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type AR program to be considered low-risk, it shall have been
audited as a mejor program in at least one of the two most recent andit
periods (in the most recent audit period in the case of a bienmnial aundit),
and, in the most recent audit period, it shall have had no audit findings
under §__ .510(a). However, the auditor may use judgment and consider that
audit findings from questionad costs under §__ .510(a)(3) and §__ .510{a) (4},
fraud under § .510(a) (6), and audit follow-up for the summary schedule of
prior audit findings under § _ .510(a) (7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §___ .525(c),
§_ .525(d) (1), § .525(d)(2), and §__ .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A
program have significantly increased risk; and apply professional judgment in
determining whether a Type A program is low-rigk.

(2) Notwithstanding paragraph (c) (1) of this section, OMB may
approve a Federal awarding agency's reguest that a Type B program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to pe audited as major each year at particular
recipients to allow the Federazl agency to comply with the Government
Management Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall
notify the recipient and, if known, the auditcr at least 180 days prior to the
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vd; Step - *, The auditzor shall ld= ify Type B programs which ars
nigh- risk using professional judgment and -he crizeria in §__ .525. Howaver,
snouid the auditor s -t Option 2 under Step ¢ iparagraph {e) (2) (i) (B) of
-ri3 sacgion), the au s noz reguired o identil high-risk Type B
crograms than the number of low-risk Tvps A programs Wri
reporzable conditions ‘n intsrnal cont¥oi OY complia iscuss2d
in § .525(b) (1), §_ 525(b) (2), and §___.525(c)(l ria in
§ 525 would seldom cause a2 Type B program to be C k.

[0}
0}

The auditor is not expected Lo perform risk ass

12) 3 -
[ > -
relacively small Federal programs. ~herafore, the auditor is only reguired to
periorm risk assessments O Type B programs that axceed the larger of:

(1) $100, 000 ox rhree-zenths of one pesrcent (.002}) of

toral Federal awards expended when the auditee has less than or egual to 5100
million in total Federal awards expended.

{ii) $300,000 or -hree-hundradths of one percent (.00032)

of total Federal awards expended when the auditee has more than 4200 million
in total Federal awards axpended.

(e) Step 4. At a minimum, the auditor shall audit all of the
following as major programs: ’

(1) 21l Type A programs, except the auditor may exclude any
Type A programs jdentified as low-risk under Step 2 (paragraph {(c) (1) of this
section) .

y (1) High-risk Type B programs as identified under
following two options:

(n) Option 1. At least one half of the Type B
programs identified as high-risk undexr Step 3 (paragraph (d) of this sesction),
except this paragraph (e) (2) (1) (A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B) Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(11) When identifying which high-risk Type B programs to
audit a2s major under either Option 1 or 2 in paragraph (e) (2) (1) (2) or (B},
che auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
time. :

(3) guch additional programs as may be necessary to comply
p— s SRS, PN Afnrueesd in_paraaradh (£) of this
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Tnherent risk of the Federal program. (1) The nature of a
rogram may indicate risk. Consideration should be given to the
v of the program and the extent to which the Federal program
for goods and services. For example, Federal programs that disburse
hrough third party contracts ox have eligibility criteria may be of

is Federal programs primarily involving staff payroll costs méy
igh-risk for time and effort reporting, but otherwise be at low-risk.
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(2) The phase of a Federal program in its 1ife cycle at the
raderal agency may indicate risk. For example, a new Federal program with new
or intarim regulations may have higher risk than an established program with
fime-tested regulacions. Also, significant changes in rederal programs, laws,

regulations, or the provisions of contracts or grant agreements may incrsase
risk.

(3) The phase of a rederal program in its 1ife cycle at the
auditee may indicate rigk. Tor example, during the first and last y=ars “hat

an auditee participates in a Pederal program, the risk may be higher due to
start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
pe of higher risk than programs with substantially smaller Federal awards
eypended.

§ .530 Criteria for a low-risk auditee.
an zuditee which meets all of the following conditions for each of the
receding two years (or, in the case of biemnial audits, preceding two andit
periods) shall qualify as a low-risk auditee and be eligible for reducad audit
coverage in accordance with § .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not gqualify as a low-risk auditee, unless agreed to in advance by the

cognizant or oversight agency for audit.
(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the

cognizant or oversight agency for audit may judge that an opinion
gualification does not affect the management of Federal awards and provide a

waiver.

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the requirsments of GAGAS. However,
the cognizant oOr oversight agency for audit may judge that any identified

material wsaknesses do not affect the management Of Federal awards and provide
a waiver.
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1) Vnowr or likely guestioned coste that exceed five percent
of the torel Federal awards expended for a Type 2 program during the year
kppencdix £ to Part - Data Collecrion Form {Form SF-SAC)

[insert SF-S4C afrer finalized]
bppendix B to Part - Circular A-1:3 Complian
Note: Provigional OME Circular A-123 C
from the Office of Administration, Publi
Executive Office Building, Washington,
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Health Information In Compliance With The Health Insurance Portability
And Accountability Act Of 1996 (HIPAA)
BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASS%AGREEME T ("Agreement’ ) is made and entered as of October 1

2008 by and between (&7 (60 ﬁﬁﬂ%s %

[corporation, partnership, dba], whose business address is: H 23 [E/ L L

'PJ,A;L A Q0%06 (hereinafter referred to as “Business Assoc@té”)

and the CITY OF LONG BEACH, a municipal corporation (hereinafter referred to as “City” or

“Covered Entry”).

WHEREAS, the City has a Department of Health that provides a multitude of health care and

related services; and

WHEREAS, in the course of providing health care and related services the City obtains

protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides particular services

to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate, some of

which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the prrvacy and provide for the

security of protected health information incompliance with the Health insurance Portability and

Accountability Act of 1996 (“HIPAA”) and regulations promulgated thereunder by the U.S. Department

of Health and Human Services and other applicable laws, including, but not limited to Title 45, Section

164.504(e) of the Code of Federal Regulation.

NOW,

THEREFORE, in consideration of the mutual terms covenants, and conditions in this

Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the Privacy Rule codified in Title 45, Sections 160-164 of the Code
of Regulations.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose protected health
information  other than as permitted or required by the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate safeguards to prevent use of
disclosure of the protected health information

c. Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of protected health
information by Business Associate in violation of the requirements of this Agreement.

d. Reporting of disclosures. Business Associate agrees to report to Covered Entity any use or

disclosure of the protected health information not provided for by this Agreement of which it
- becomes aware.

e. Business Associate’s Agents. Business Associate agrees to ensure that any agent,
including a subcontractor, to whom it provides protected health information received from,
or created or received by Business Associate on behalf of Covered Entity agrees to the
same restrictions and conditions that apply through this Agreement to Business Associate
with respect to such information.

f. Availability of Information to City. Business Assomate agrees to provide prompt access to
protected health information in a designated record set to Covered Entity or, as directed by
Covered Entity, to an individual upon Covered Entity’s request in order to meet the .
requirements under 45 CFR § 164.524.
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g. Amendment of Protected Health Information Business Associate agrees to promptly make
any amendment(s) to protected health information in a designated record set that the
Covered Entity directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

h. Internal Practices, Business Associate agrees to make internal practices, books and
records, including policies and procedures and protected health information, relating to the
use and disclosure of protected health information received from, or created or received by
Business Associate on behalf of, covered entity available to the Secretary of the U.S.
Department of Health and Human Services for purposes of the Secretary determining the
business Associate’'s compliance with the privacy rule.

i. Reporting of Disclosures. Business Associate agrees to document such disclosures of
protected health information and information related to such disclosures as would be
required for the City to respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45 CFR § 164.528.

j. Availability of Information to Covered Entity. Business Associate agrees to promptly
~provide to covered Entity or an individual information collected in accordance with section
2(i) of this agreement, to permit Covered Entity to respond to a request by an individual for
an accounting of disclosures of protected health information in accordance with 45 CFR
§164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, business Associate may use or disclose

protected health information to perform functions, activities, or services for, or on behalf of,

Covered Entity as specified in this Agreement, provided that such use or disclosure would not

violate the Privacy Rule if done by Covered Entity or the minimum necessary policies and

procedures of the Covered Entity. The specific use and disclosure provisions are as follows:

a. Except as otherwise limited in this Agreement, Business Associate may use protected
health information for the proper management and administration of the business
Associate.

b. Except as otherwise limited in this Agreement, Business Associate may disclose protected
health information for the proper management and administration of the Business
Associate, provided that disclosures are required by law, or Business Associate obtains
reasonable assurances from the person to whom the information is disclosed that it will
remain confidential and used or further disclosed only as required by law or for the purpose
for which it was disclosed to the person, and the person notifies the business associate of
any instances of which it is aware in which the confidentiality of the information has been
breached.

c. Except as otherwise limited in this Agreement, Business Associate may use protected

~health information to provide data aggregation services to covered entity as permitted by 42
CFR § 164.504(e)(2)(1)(B).

d. Business Associate may use protected health information to report violations of law to
appropriate federal and state authorities, consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY.

a. Notification of Limitations in Notice of Privacy Practices. Covered Entity shall notify
Business Associate of any limitations(s) in its notice of privacy practices of covered entity in
accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business
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c. Notification of Restrictions. Covered Entity shall notify Business Associate of any
restriction to the use or disclosure of protected health information that Covered Entity has
agreed to in accordance with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health information.

5. PERMISSIBLE REQUEST BY COVERED ENTITY.

Covered Entity shall not request Business Associate to use or disclose protected health

information in any manner that would not be permissible under the Privacy Rule if done by

Covered Entity, except that this restriction is not intended and shall not be construed to limit

Business Associate’s capacity to use or disclose protected health information for the proper

management and administration of the Business Associate or to provide data aggregation

services to Covered Entity as provided for an expressly permitted under Section 3 (a), (b), and

(c) of this Agreement.

6. TERM AND TERMINATION.

a. Term. The term of this Agreement shall be effective upon execution, and shall terminate
when all of the protected health information provided by Covered Entity to Business
Associate, or created or received by business Associate on behalf of Covered Entity, is

“destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy protected
health information, protections are extended to such information, in accordance with the
termination provisions in this Section.

b. Termination for Cause. Upon Covered Entity's knowledge of a material breach by
Business Associate, Covered Entity shall either:

1. Provide and opportunity for Business Associate to cure the breach or end the violation and
terminate this Agreement if Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate has breached a material term
of this Agreement and cure is not possible; or

3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the

Secretary.
c. Effect of Termination.
1. Except as provided in paragraph (2) of the Section, upon termination of this Agreement

for any reason, Business Associate shall return or destroy all protected health
information received from covered Entity, or created or received by Business Associate
on behalf of Covered Entity. This provision shall apply to protected health information
that is in the possession of subcontractors or agents of business Associate. Business
Associate shall retain no copies of the protected health information.

2. In the event that Business Associate determines that returning or destroying the
protected health information is infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or destruction infeasible and shall
extend the protections of this Agreement to such protected health information and limit
further uses and disclosures of such protected health information to those purposes that
make the return or destruction infeasible, for so long as business Associate maintains
such protected health information.

7. ASSISTANCE INLITIGATION OR ADMINISTRATIVE PROCEDDINGS.
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MISCELLANEQUS

a. References. A reference in this Agreement to a section in the Privacy Rule means the
section as in effect or as amended.

b. Amendment. The parties agree to take such action as in necessary to amend this
Agreement from time to time as is necessary for covered entity to comply with the
requirements of the Privacy Rule and the Health Insurance Portability and Accountability
Act of 1996. Amendments must be in writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations or Business Associate under Section 6(c) of
the Agreement shall survive the termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity
to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to federal law and the

laws of the State of California (except those provisions of California law pertaining to conflicts

of laws). Business Associate shall comply with all laws, ordinances, rules and regulations of
all federal, state and local governmental authorities. ‘

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes the entire

understanding between the parties and supersedes all other agreements, oral or written, with

respect to the subject matter herein.

INDEMITY. Business Associate shall protect, defend, indemnify and hold City, its officials,

employees, and agents (collectively in this Section referred to as “City”) harmless from and

against any and all claims, demands, causes or action, losses, damages, and liabilities,
whether or not reduced to judgment, which may be asserted against City arising from or
attributable to or caused directly or indirectly by Business Associate, Business Associate’s
employees, or agents in the performance of the duties under this Agreement or any alleged
negligent or intentional act, omission or misrepresentation by Business Associate, Business

Associate’s employees or agents, which act, omission or misrepresentation is connected in

any way with performance of the duties under this Agreement. If it is necessary for purposes

of resisting, adjusting, compromising, settling, or defending any claim, demand, cause of

action, loss, damage, or liability, or of enforcing this provision, for city to incur or to pay any
expense or cost, including attorney’s fees or court cost, Business Associate agrees to and
shall reimburse City within a reasonable time. Business Associate shall give City notice of any
claim, demand, cause or actions, loss, damage or liability within ten (10) calendar days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement, such ambiguity shall
be resolved in favor of a meaning that complies and is consistent with HIPAA, HIPAA
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15. WAIVER. The acceptance of any services or the payment of any money by City shall not
operate as a waiver of any provision of this Agreement, or of any right to damages or
indemnity stated in this Agreement. The waiver of any breach of this Agreement shall not
constitute a waiver of any other or subsequent breach of this Agreement.

16. CONTINUATION. Termination or expiration of this Agreement shall not affect rights or
liabilities of the parties which accrued pursuant to Sections 7, 12, and 14 prior to termination or
expiration of this Agreement, sand shall not extinguish any warranties hereunder.
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CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is providing the
certification as set out below:

1.

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the recipient of
federal assistance funds knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

The recipient of Federal assistance funds shall provide immediate written notice to the
person to which this agreement is entered, if any time the recipient of Federal Assistance
funds learns that its certification was erroneous, when submitted or has become erroneous
by reason of changed circumstance.

The terms “covered transaction”, “debarred”, “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” “ primary covered transaction,” “principal,” “proposal,”
and “voluntarily excluded,” as used in this clause, have the meanings set out in the
Definitions and Coverage sections of rules implementing Executive Order 12549.

o«

The recipient of Federal assistance funds agrees by submitting this document that it shall
not knowingly enter into any lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the departmental or agency with which this transaction
originated.

The recipient of Federal assistance funds further agrees by submitting this document that it
will include the clause titled “Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion — Lower Tier Covered Transactions,” without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a lower
tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous,.
A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may but is not required to, check the list of parties excluded
from procurement or non- procurement programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this clause.
The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
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8. Except for transactions authorized under paragraph 4 of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
department or agency with which the transaction originated may pursue available
remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24 CFR Part
24 Section 24.510 Participants’ Responsibilities require this certification:

1. The recipient of Federal assistance funds certifies that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or
voluntarily excluded from participation in this transaction by any Federal department or

“agency.

2. Where the recipient of Federal assistance funds is unable to certify to Tany of the
statements in this certification, such participants shall attach an explanation to this
document.
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the conduct of federzlly-sponsored activities. Upon request, the needs
jJustification must be provided to the Federal agency with cost cognizance
authority as & prerequisite to the continued allowabil ity of interest on debt
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nd depreciation related to the facility. The needs justification for the
guisition of & facility should include, at a minimum, the following:

a
0

{a) E staztement of purpose and justification for facility
acquisition or replacement

(b) A statement as to why current facilities are not adeguate
{c) B statement of planned future use of the facility

(d) A description of the financing agreement to be arranged
for the facility

{e) A summary of the building contract with estimated cost
information and statement of source and use of funds

(f) A schedule of planned occupancy dates

{2) For facilities costing over $500,000, the non-profit
organization prepares, prior to the acquisition or replacement of the facility,
a lease/purchase analysis in accordance with the provisions of Sec. .30
through .37 of Circular A-110, which shows that a financed purchase or capital
lease is less costly to the organization than other leasing alternatives, on a
net present value basis. Discount rates used should be egual to the non- profit
organization's anticipated interest rates and should be no higher than the fair
market rate available to the non-profit organization from an unrelated ("arm's
length") third-party. The lease/purchase analysis shall include a comparison of
the net present value of the projected total cost comparisons of both
alternatives over the period the asset is expected to be used by the non—-profit
Areani oatsan The reat memears come acsaciated with purchasinag the facility shall
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CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County code Chapter 2.160 (ordinance 93-0031),
retained by the Contractor, shall fully comply with the requirements as set forth in said County Code. The
contractor must also certify in writing that it is familiar with the Los Angeles County Code Chapter 2.160 and that
all persons acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’'s Lobbyist requirement shall
constitute a material breach of the contract upon which the City of Long Beach may immediately terminate this
contract and the contractor shall be liable for civil action.

__The_Cantractor is nrohihited hv the Nenartment of Interine and Ralatad Ananciae Annrnnristinne Ast_knaum ac tha
R ; — ————
. -y

:‘éﬁr_‘f : =
!—

|
o

:

:

4
GRS
%-: 2 :

¢

J
;
i
|

1
:
4

- G— : - 00000
\1
3 .

(3) Any attempt to influence: (i) The introduction of ngeral‘or
State legislation; or (ii) the enactment or modification of any pending Federal
or State legislation through communication with any member or employee of the
Congress or State legislature (including efforts to influence State or local
officials to engage in similar lobbying activity), or with any quernment
official or employee in connection with a decision to sign or veto enrolled
legislation;

(4) Any attempt to influence: (i) The introduction of Federal or
State legislation; or (ii) the enactment or modification of any_pendlng Federal
or State legislation by preparing, distributing or using publicity or
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