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CONTRACT FOR CONTINUUM OF CARE

33527

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between UNITED STATES VETERANS
INITIATIVE, a California nonprofit corporation ("Organization"), whose address is 2001
River Avenuek, Long Beach, California 90810, and the CITY OF LONG BEACH, a
municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Prog‘ram" which
deals with the needs of the homeless; and
| WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.

I
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement’, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all bolicies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on July
2

ARW:bg A14-01671
L:\Apps\CtyLaw32\WPDocs\D026\P019100478069.doc




O O oo N O b~ W N

O G G I G ¢
3D O A W N -

OFFICE OF THE CITY ATTORNEY
Long Beach, CA 90802-4664

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

NN DN N N N N DD DN 2 a
0o ~N O o A~ WO N -~ O O o0 N

1, 2014 [Beginning of operational period of the grant], and, unless sooner terminated as
provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6 months after the
end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserve's equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Two Hundred Forty Thousand Three Hundred Thirty-
Two Dollars ($240,332) over the term of this Contract. Upon execution of this
Contract, the City shall disburse funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organization the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachment "B"
and modify the performénce to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

3
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications.

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the end of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

G. The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City’s payment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion> of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of ‘
the Operational Year. |

l. If the City is unable to draw down funds from HUD for

reimbursement to‘Organization due to failure of Organization to submit required

4
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure of Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City.  Organization's records shall be current
and complete. The City and HUD, and their respective repreéentatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s normal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
5
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

- C. Organization shall comply with HUD’s Homeless Management

Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database to capture requiréd data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of

- the audited financial statement is required.

Section 6.

ARW:bg A14-01671
L\Apps\CtyLaw32\WPDocs\D026\P019\00478069.doc




OFFICE OF THE CITY ATTORNEY
Long Beach, CA 90802-4664

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

O ©O© 00 N O o bHh W N -~

N N N N N N N N N - — — - - = - - - -
0o ~N OO oA W N A O W 0O N O OO B~ OWN -

A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as

- Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VIl of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as da>ta and
reports, as required by HUD. |

Seétion 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,

. disability or handicap. Organization shall take affirmative action to assufe that

applicants are employed or served, and that employees and applicants are treated
7
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City‘or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application‘forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, éubscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its du'ties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior
o .
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written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Sectioh 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepreséntation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defénse of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense. '

Section 11.

A. Organization shall procure and maintain at Organiiation's,
expense (which expense may be submitted to the City for reimbursement from‘
grant funds alloéated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors. |

(1) Commercial general liability insurance (equivalent in
scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their officials, employees and agents
shall be named as additional insureds by endorsement (on the City’s
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amoqht not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. A

(8) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage

ARW:bg A14-01671
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for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. The
City’'s Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’'s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis. |

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
déys prior written notice to the City, and shall be primary and not contribUting to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required heféin has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

1"
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization'of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an orgahization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2) In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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(c) provide religious instruction or counseling,
conduct religious woréhip or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or

in which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith-based organization.

ARW:bg A14-01671

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services. A

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may

- continue to carry out its mission, including the definition, practice, and

expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as Worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space ih their

facilities to provide HUD funded services, without removing religious art,
14
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(83) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed. the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded.
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization - shall provide homeless individuals and/or
fa'milies with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for
achieving independent living; and
(2)  Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and actio‘n will be taken for
violation.

Section 14. The City shall facilitate the submission of all reports réquired
by HUD based on information submitted by Organization to the City. The City shall act
as the primary. contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing
16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Secﬁon 19. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

UNITED STATES VETERANS
INITIATIVE, a California nonprofit

corporation
9/} 12014 By W(é(/f///%/]/)

[}l:lee I @l/u A
7[} ,2014 By %m,ﬁm/%

Naﬁ{e i h
Title /o1 2 [){/L

“Organization”

CITY OF LONG BEACH, a municipal

’ o corporathn NS'SfODLCWManagar, |
é@«}:{/ﬁ;ﬁ/m{%ﬂ |5 2014 By %Z/Dé’ Masde, o

City Manager TO SECTION 301 GF
THE CITY CHARTER.

((City”
This Contract is approved as to form on /M( , 2014,

v v/

CHARLES PARKIN, City Attorney
oL

VC/) Deputy

18
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: United States Veterans Initiative Project Name: Veterans in Progress (VIP)

HUD Grant: CA0651U9D061306 CLB Contract: PENDING

Program Objective: Veterans in Progress (VIP) is an SSO project provides supportive
services in conjunction with a 70 bed transitional housing program, not funded by the CoC,
located at the Villages at Cabrillo. This project serves to increase earning capacity, moving
homeless veterans who are participating in a public GR programs, or who have no source of
income, into employment and residential stability. The program provides a variety of supportive
services, life skills training and employment opportunities to assist program participants and
reach self-sufficiency. The program utilizes an intensive case management model, which holds
as its primary objectives placement in full-time employment, transition into stable, permanent
housing and continued sobriety.

The program fosters individual responsibility by participants while offering them the opportunity
to become re-educated and trained in specific skills placing them on a variety of career paths.
This is achieved by providing a safe, sober, stable living environment combined with on-site
case management, job coaching, drug and alcohol relapse prevention, career planning and life
skills education. The program offers a wide range of services in (3) distinctive phases
designed to alleviate the barriers that have prevented clients from obtaining and maintaining
employment. '

Phase 1 focuses on preparation for job search. The participants participate in activities
including employment and educational assessment, registration with all necessary agencies
(DMV, Social Security, EDD, VA, etc.) and personal hygiene classes. Participants obtain
personal identification and clothing appropriate for employment training and job searches.

Phase 2 requires participants to actively and aggressively seek employment. This process
involves intense focus on the following: morning motivation and information sharing meetings,
substance abuse and awareness groups (financial management, impulse control, anger
management), and a minimum of five daily job contacts. All activities are coordinated with the
assistance of the case manager.

Phase 3 requires participants to focus on their transition plan with an emphasis on their future
_housing. They are also required to continue their weekly substance abuse groups, financial
management, impulse control and anger management groups which address issues that have
created instability for them in the past. Participants are encouraged to gain employment
appropriate to their skills as soon as possible. Once employed and on the road to self-
sufficiency, participants can begin to address any educational deficits, and begin skills
acquisition to achieve long term career goals. '

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements : .

The agency will participate in community outreach and engagement activities and link
participants to the broader base of CoC programs and services. The agency will participate in
the Long Beach CoC Centralized and Coordinated Assessment System through the Multi-
Service Center, which coordinates intake, assessment, and provision of referral services.

-------------




Qutcomes/Performance Measures

Universe #

Target #

Target %

Persons exiting to permanent housing
1 |(subsidized or unsubsidized) during the
operating year.

48

31

65%

Persons age 18 and older who increased
their total income (from all sources) as of
the end of the operating year or program
exit.

48

21

44%

The % of persons (Adults and Children)
who exited the transitional housing
program during the operating year with a
stay of 365 days (1-year) or less.

48

41

- 85%

Note: Universe number reflects project participant chart PIT

................
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CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program

Project Budget for United States Veterans Initiative, Inc. Project Name: _ Veterans in Progress (VIP)

HUD Contract # CA0651U8D061306 City Contract# PENDING
Operational Period from 07/01/2014 to 06/30/2015 (12 months)

)

1. OM-Case Mager - 3.3 FTE 200 e e o ot case lans i
2. CM - Fringe Benefits (31.96%) 42,069 For payment of Fringe Benefits.

3. Food - Meals 107,310 For purchase of food in preparation of meals for program participants

4. Transportation - Bus Passes/Tokens 1,500 For payment of bus passeé and tokens for program participants

5. Operating Costs - Telephone 3,000 For payment of landline phones for direct services for project

6. Operating Costs - Insurance 2,735 For Organizational Insurance Cost

7. Operating Costs - Clothing 1,426 For payment of program participants' clothing

8. Operating Costs - Program Supplies 1,125 g?c:oprii);nn;,egrec:n?r:;gsrjgI?::,F)Iiiig?'; Zigﬁ:?;;um as: hygiene products fo include
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

{Docket No, FR-5476-1-01]

RIN 2606-AC29

Homeless Emergency Assistance and

Rapld Transltion to Housing:’
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2000 (HEARTH Act),
enacted into law on May 20, 2009,
_consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD’s application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Cere program, including
the Continuum of Cere planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012,
Comment Due Date, October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410~0500,
Communications must refer to the above

docket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail,
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, ’
Washington, DG 20410-0500,

2. Blectronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically, Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the ,
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments elsctronically.

Note: To receive consideration as public
comments, comments must be submitied
through one of the two methods specified
above. Again, all submissions must refer to
the docket mumber and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All properly submitted
comments and communications ‘
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202—-708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339, Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Asgsistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW,,
Washington, DG 20410-7000; telephone
number 202-708-4300 (this is hot a toll-
free number), Hoaring- and spesch-
impaired persons may access this
number through TTY by calling the

ATTACHMENT ... %........
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Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2008 (HEARTH Act), Section 1604 of
the HEARTH Act directs HUD to
establish regulations for this program,
(See 42 U,S,C, 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to quickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program, Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants,
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD-will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
{HMIS), To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant.” A
“Continuum of Care' i3 a geographically
based group of repregentatives that
carries out the planning responsibilities
of the Continuum of Care program; as
set out in this regulation, These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless, A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
“Continuum of Care” also designates
one particulsr applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Contintum that the
collaborative applicant represents.

-2, Bstablishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for fiinds-under the
Continuum of Gare program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care,
The three major duties of a Continuum
of Care are to; (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuvum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and servigces, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area, Continuums
are also responsgible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application,

3, Application and Grant Award -
Progess (Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continnum’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must algo submit an annual
performance report, For those
applicants not awarded funding, the
process also provides an appeals
process. .

4, Program Gomponents and Eligible
Costs (Subpart DJ: Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive sexrvices only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities; Unified
Funding Agency costs; acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and Indirect costs.

5. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness, .

6, Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must he
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
0CCupAncy. :

7. Grant Administration (Subpart GJ;
To effectively administer the grants;
HUD will'provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selocted for Continuum of Gare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awardsd, HUD has
established a separate amendment
procedure, As appropriate; HUD has
also established sanctions to strengthen
its enforcement procedures,

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories: As reported in HUD’s:Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 snnually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Actas amended by
the HEARTH Act (i.e,, Sheltor Plus Care,
Supportive Housing Program, Single -
Room Occupancy): The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and devsloping performance targets for
homeless populations, HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness,

The Consolidated and Further
Continuing Appropriations Act; 2012
{(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution; as governed

by these Gontinuum of Care regulations,

1, Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,”” which
became Public Law. 11122, This law
implements a variety of measures
dirgcted toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42.U.S.C, 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs; The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Oceupancy program, The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless peopls, The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless.” HUD .
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on )

. December 5, 2011 (76 FR 76994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability,” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 6, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 76954). This interim rule

ostablished the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD’s
implementation of the HEARTH Act.

This rule establishes the ragulatory
framework for the Continnum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continunm of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD’s competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system :
administratively esteblished by HUD in
1995, A Continmim of Gare is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupangcy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established
by this rule are directed to carrying out,
this congressional intent,
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11, Overview of Interim Rule

Ag amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program 1is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governmerits to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communitiss by
homelessness; promote aacess to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness;

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, in order to mest the
purpose of the HEARTH Act,
sstablished in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness;”’ the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal,; local; or private—of targeted
homeless programs and other
mainstream resources, In many
communities, the Continuuim of Care is
the coordinating body, while in other
communities it is a local Interagency
Council-on Homelessness (both would
be acceptable forms of coordination
under this interim role). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not”
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidance. _

The following provides an overview
of the proposed rule,

General Provisions (Subpart A)

Purpose and scope, The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to thase persons; promote
aceess to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,
Dsfinitions. The interim rule adopts
the definitions of “developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed

-tule, This interim rule adopts the

definition of “at risk of homelessness”
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule,

HUD received valuable public
comment on the definition of
*“chronicelly homeless,” through the
public comment process on the
Emergency Solutions Grants program’
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless’
that was included in the conforming
amendments to the Consolidated Plan
that were published as & part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase “where each
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to recaonsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment, In this rule, HUD therefore
amends the definition of *chronically
homeless’ in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, ' .

Applicant is defined fo mean an
entity that has been designated by the
Continuam of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does nat contain different definitions for
“applicant” and “collaborative
applicant,” HUD distinguishes between
the applicant(s) designated to apply for -
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, :

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals, A centralized or
coordinated assessment system covers
the geographic area, is easily acgessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
system,

Collaborative applicant is defined to .
mean an eligihle applicant that has been
designated by the Continuum of Care to
ag;ply for a grant for Continuum of Care
planning funds on behalf of the
Continuum, As discussed above, the
“applicant” is the entity(ies) designated
to apply for and carry out projecis on
behalf of the Continuum. In contrast to
the definition of “applicant’’ above, the
collaborative applicant applies for a
grant to carry out the planning activities
on hehalf of the Continuum of Care, The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear,

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule, However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Gare
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only,

Continuum of Gare and Continuum
are defined to mean the group that is
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organized to carry out the .
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit

‘homeless providers, victim service

providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons, These organizations consist of
the relevant parties in the geographic
area. Continuuims are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Caré did not have a
university within its geographic
boundaries, then HUD would not expect
the Conitinuum to have representation
from a university within the
Continuum,

Thess organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995, Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating hody for homeless services
and homelessness prevention activities

- across the geographic area,

Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of & collaborative
applicant to be carried out under the
name Continuum of Care. -
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD; Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term *“Continuum of
Care” for “‘collaborative applicant,” the
definition of “high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming & high-performing community.
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization,” The
term “private nonprofit organization” is

defined in section 424 of the McKinney-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No'part of the net
earnings of which inures to the henefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system; or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’ " In HUD's
regulatory definition of “private )
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles, HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track

the statutory language, HUD’s regulatory

definition of *permanent housing”
states; “‘The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing.”
Additionally, in the regulatory
definition of “permanent housing,”
HUD clarifies that to be permanent
housing; the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must-be renewable for terms that are a
minimum of one month long, HUD has
determinedthat requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause; essists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
Those requirements are consistent with
Section 8 requirements,

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permarent
housing, -

Profect is consistent with the statutory
definition of “project” in section 401 of
the McKinney-Vento Act, but doss not
track the statutory language. Section 401
defines “project’’ as, with respact to
activities carried out under subtitle C,
sligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as servinga
particular population or providing a
particular resource. In HUD's definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds, :

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD: HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines "recipient” as "an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.’” All of the activities
specified by the statutory definition are

. in the rule: (A) and (B) are contained in

the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although nolonger used
in'statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposss to include the term in the
Continuum of Care program regulations,
The term *'safe haven” is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who camié from the streets and
have beeri unwilling or unable to
pairticipate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity 1imited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project, The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statitory
languags. To be consistent with the
Emergency Solutions Grants program
regulation; and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of ‘“transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: *“The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing -
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary,”
The definition has been expanded to
distinguish this type of housing from
emergency shelter, This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction betwsen what
activities can or cannot be funded under
the Continuwum of Care program, The
repulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in thisrule, which
is approved by HUD and to which HUD
awards a grant, HUD's regulatory
definition of UFA departs slightly from
the statutory definition, The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution ‘of Continuum of Care for
collaborative applicant,

Establishing and Operating the
Continuum of Gare (Subpart B)

In general, The statutory authority for
the Gontinuum of Care program is
section 422 of the McKinnsy-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is 1o codify the
Continuum of Care planning process. -
Consequently, under this interim rule,
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HUD focuses on the rules and ,
responsibilities of those involved in the
Continuum of Care planning process
and describss how applications and
grant funds will be processed.

' As discussed earlier in the preambls,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continnum, including decisions related
to funding, This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement., All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Care ate -
established, as well as the required
duties and functions of the Coritinaum
of Cars,

Establishing the Continuum of Gare.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area

.served by the Continuum of Care, HUD

expects a representative.of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section; No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents, '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that ail

_ boards must have a chair.or co-chairs;

be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership, HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefors, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels,

Responsibilities of the Continuum of
Cars, The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These .
requirements will ensure the effective
management of the Continuum of Care
process and ensure that tho process is
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inclusive and fair, HUD has established
eight duties required of the Gontinuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons, First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to

~measure the Continuum of Care’s

performance in reducing homelessness
by looking at the overall performancs of

. the Continuum, as opposed to

measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
meking and operating standards for the
Continuum of Care. This requirement
snsures that the Continuums have
appropriate funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grenis program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the )
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area: Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have
significantly different systerns than
urban ones. While the common thread .
between typical models is the uss of a
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common assessment tool; the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a ,
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homseless
housing/service providers in the ares; a
‘“no wrong door’’ approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralizéd and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks, Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violencs,
dating violence, sexual assault, and
stalking, In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question, As
set forth in this interim ruls, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areds at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violencs, sexual assault, or
stalking; a separate “track” within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized nssessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance, Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing/
services might 4 centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implementsd to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence i a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault; and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communitiss that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved, HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of -
domestic violence, dating violence,
sexual assault, or stalking who-are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim sexvice provider or
nonvictim service provider. ~

Another duty seF forth in this part, is
the requirement to establish and
consistently follow written standaids
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when administering assistance under
this part, Thess requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinats service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be]found in § 578,7(a)(0) of this interim
ruls.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section -
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, reviging, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS,

Continuwm of Care planning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to mest
t‘t}x,a needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), suclljl &8 emergency
shelters, rapid rehousing; transitional
housing, permanent supportive housing,
and prevention strategies. Because there
ary not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System,

HUD has determined.that since the
Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA), .

While these planning duties are not

.explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continnum of
Cars planning process, Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, condugcting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continnum of Care on the plan for =
allocating Emergency Solutions Grants
program funds and reporting on and
evalnating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
respounsible for designing, operating,
and following a collaborative process. for
the development of applications, as well
as approving the submission of
applications, In response to a NOFA
published by HUD. :

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preamble, since the Continuum of Care
might not bhe a legal entity, and therefors
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
applcation for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Csre may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. 1f only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geopraphic area that the Continuum has

designated for funding, ‘The

collaborative applicant will always be

the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth'in

§ 678.23(c), and is required to monitor
and sanction subrecipients in ‘
compliance with § 678,107,

WEether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties, .~

Unified Funding Agencies, To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum, The interim rule:establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capaoity to manage the grant and carry
out the duties in 578.11(b), and are
described below,

The duties of the UFA: established in
§ 578,11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Care-retains
all of its duties, .

Remedial actions, Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart G}

Eligible applicants, Under this interim
rle, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments, An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant o
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designats that

applicant to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds,

Section 401(10%1.0f the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include & consortium of
instrumentalities of a State.or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Gontinuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geopraphic area that the Continuum
represents, In essence, the Continuum of
Care acts as a consortjum, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistancs,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

- Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s FPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area, -
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 578, The
PPRN for each of these areas is based
upon the “need formula’ under
§579.17(a)(2) and (3), Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formmila
used to establish grant amounts, The
need formula undger §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this

_formula, HUD will announce the PPRN

amounts prior to the publication of the
NOFA on its Web site. :

To establish the amount on which the
nesed formula is run, HUD will deduct- .
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this'amount, HUD
‘will use the following process to
establish an area’s, PPRN. First; 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second; 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every yeer since
2004: Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
programi every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
eligtble for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule, HUD will publish the
total dollar amount that eac
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for comment. BUD
specifically requests comment on the
method established in §578,17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Gare when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand.” The Continuum’s .
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing; and operating line

items based on changes to the FMRs in
the ﬁ;,o(?ra hic area,

Third, HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:

(1) PPRN, or (2) renewal demand for the
Gontinuum of Care; The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care. :

Fourth, HUD will determine the
maximum award amount, The
maximum award amount for the
Continuum of Care ig the FPRN amourit
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continutiim; updates to
leasing, operating, and rental assistance
line {tems based on changes to FMR;
and the availability of any bonus
funding during the competition:

Application process. Each fiscal year,
HUD will issue a NOFA, All :
applications, including applications for
grant funds, and requests for :
designation as a UFA or HPG, must be
submitted to HUD in accordance with
the requirements of the NOFA and

~ contain such information as the NOFA

specifies, Applications may requesi up
to the maximum award amount for
Continuums of Care.

An applicent that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD’s Consolidated
Plan regulations in 24 GFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the pioject’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the epplication for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The.
certification must be made by the unit
of general local government or the State,
in accordance with HUD'’s regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA,

An applicent may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Davelopment
Reform Act of 1989 (42 U.S.C; 3545), In
this interim rule, HUD clarifies that the
applicant must subinit information in its
application on other sources of funding
the applicant has received; or
reasonably expects to receive, fora
proposed project or activities,

Awarding funds, HUD will review
applications int accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria‘as defined in section
427 of the McKinney-Vento Act, HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awerds,

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award, These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578,31, and documeriting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension. ~

The interim ruls requires that site
control be established by each recipient .
raceiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time {0 establish
site control is 12'months for projects not
recefving new construction, acquisition,
or rehabilitation funding; as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
recelving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act,

The interim rule requires that HUD-
perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50: All recipients of Continuum of
Gare program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD: The recipient, its project
partners; and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements:

xeculing grant agreements. If a
Continuum designates more than one .
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any, These two grant agreements will
cover the entire geographic area, and a
default by the recipient under onse of
these agreements will also constitute a

" default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and onae for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD reguires the recipient to enter
into the agreement described in
§678.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD,
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participantis,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements,
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuuimn of
Care,

Renewals, The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration bayond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program, For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that

ersons do not become homeless

ecause funding is withdrawn,

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides,
based on the Janguage in section 421(e)
of the McKinney-Vento. Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate,

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578,103(e) of the
Continuum of Care program regulations
further clerifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expected 1o submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
pr?gect. «

ppeals, The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selsction criteria set
forth in section 427 of the Act.
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s})has the highest total score
and that no projects from the lower
scoring Continuum of Gare will be
funded (and that any projects submitted
with both applications will not be
funded), To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD’s announcement of award,

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision o HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
ruls clarifies that a solo applicent must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding: The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process. An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum’s application, If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in &
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take .
remedial steps o ensure reasonable
participation in the future. HUD may
also reduce the award to the
Continuum’s ag licant(s). ‘

Section 422( })(1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application,”
The interim rule sets an appeal process
for denied or decreased funding under
§ 678.35(c), Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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. by filing a written appeal within 45 days
of the date of HUD’s announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD’s receipt of the
written appeal.

Program Components and Eligible Costs
(Subpart D)

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§678,37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under ell components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e, rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Gare programs, HUD has

determined that programs should
require at least case management for
somme initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include; at'a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Provention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops,
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families,
With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and shori-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants réceiving rapid rehousing

assistarice under the Continuum of Care

program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

services set forth in'§578.53 during
their participation in the program, The
Continuum of Gare; however, does havs
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment. While
HUD’s experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination lo
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, .

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only; Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated; and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS,

As set forth in Seclion 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities, Under this interim
rule; HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUD will allow o
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the’ McKinney-Vento Act, a
collaborative applicant may use nio more
than 8 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “‘of the tottﬁ funds
made available' to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compste for new money
(which would be the PPRN), and (2)
being able to monitor énd evaluate
actual projects in operation (and plan
for renewal demand), The
administrative funds related to CoG
planning made available will be added
to a CoC’s FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for GoG, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA; whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial trausactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a'CoC’s
FPRN to establish the CoC maximum
award amount,

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some graniees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consgistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both Jeasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in § 578.51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

~The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the -
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an oxception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a subleass, rent)
of no more than 30 percent of their
income, Income must be calculated in
accordance with HUD's regulations in
24 CFR 5,608 and 24 CFR 5.611(a),
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance. Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent, This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-based rental assistance may

" include rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
insfficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons,

. As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum'’s geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue, The program participant may
be transferred to a rental assistance
program in a different Continunm
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim ruls, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further vioYence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violencs,
dating violence, sexual assault, or
stalking, which would include threats

_ from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stelking, and any
evidencs of the current imminent threat

, of harm, Examples of appropriate
" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other.
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Documentation of reasonable belief of
further domestic violencs, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or-law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text 1messages; social
media posts, and other communication,
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
statement, This oral statement does not
nieed to be verified, but it must be
documented by a written certification
by the individual or head of housshold.
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
recefving tenant-based rental assistance
in permanent housing, This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim ruls,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and,

_ are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
a move.

Based on HUD's experience in
administering the Shelter Plus Care
program; the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program »
participant no longerresides in the unit,
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month fn which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 60
days is not considered as having vacated
the unit, Finally, the recipient may use
grant funds, in an amount not to éxceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of ’
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program participants who are ’
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking, Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
ahuse treatment services, transportation,
and utility deposits,

The detinition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling; and victim services,
HUD has determined that victim
services are eligible as supportive
services; and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive

_ services funding category, Rather than

create a new eligible line item {n the
project budget, HUD has determined
that these costs can be included in the
funding categories already established,

Indirect costs, Indirect costs are
allowsed as part of eligible program
costs. Programs using indirect cost
allocations must be gonsistent with
Offico of Management and Budget
(OMB) Girculars A-87 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFR part 226 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments.” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Prineiples for Non-Profit
Organizations,”

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
sligible costs; acquisition, rehabilitation,
new construction, operating costs;
HMIS, project administrative costs, and
relocation costs,

High-Performing Communities (Subpart
)

Section 424 of the MceKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs, Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and coniain such information as
HUD: determines necessary under
§678.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications, ‘

Requirements, The Continuum of Care
must use HMIS data {HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPG are
met, An applicant must submit a report
showing how the Gontinuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HFPCs, .

Stanidards, In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable date that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with relinble date from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented ini a narrative form or other
format prescribed by HUD,

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in'similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continunms of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
hoomeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving :
designation of a HPC and being allowod
to spend funds in accordance with
§578.71. .

The final standard that the
Continumim must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless essistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless agsistance be included in the
HMIS is not measurable by HUD. This
type of standard would be entirely
reliant upon self-reporting; R
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS, HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS, This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Contiriuums,
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renswing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“‘community action.” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
indivi(i,uals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance., HUD has
defined “communities that compose the
geographic area” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area,
HUD has further defined **actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, “‘each
homeless individual or family who
sought homelsss assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interlm rule provides'thata
Continuum of Care that was an HPC in
the prior year and used Continuum

. funds for activities described under
§ 678.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selection, HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made, The designation will be for

a period of one year.

Eligible activities, Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing; or quickly moving such
individuals and families to other
permanént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §578,7(a)(9)(v), |
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (S ul;part F)

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD. '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's ragulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government, The maich
requirement in 24 CFR 84,23 and in 24
CFR 85.24 applies to administration
funds, as we};f)as Continuum of Care
planning costs and UFA’s financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients
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in HPCs may use matich on eligible
activities described under § 578,71,

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction, In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
regquired under section 426(g) of the
MceKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program perticipant, must physically -
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that

rogram participants are placed in
Eousing that is suitable for living,
Additionally, these requirements are
consistent with HUD’s physical
inspection reguirements in its other
mainstream rental assistance programs,
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578,75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related '
services; provided through the project as
a condition of continued participation
in the program. Examplos of disability-
related services include, but are not
limited to, mental health serviges,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to teke part
in such services as a condition of
continued participation in the program.
Far exampls, if a Continuum of Care
recipient operates a transitional housing -
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not requira a person who
is an alcoholie, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of cccupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of d person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or eny other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 80 days, sssistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition. All recipients must ensure
that they hiave taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part, This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subreciyiants in the use of grant funds,

Timeliness standards. Recipients
maust initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act, HUD may reduce a
grant term to a term of one year if
implementation dslays reduce the
amount of funds that can be used during
the original grant term.,

Limitation on use of funds, Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds; such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concernad, It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109, Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, {See, for example; 24 CFR
574,300(c), 24 CFR 582,115(c), and 24
CFR 6583.160(b).)

HUD's equal participation regulations
were prompted by Executive Order ..
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and comnunity organizations.
Executive Order 13279 was amended by
Executive Order 13559 {Fundamental
Principles and Policymaking Criteria for
Partnerships With Falth-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319),

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries, Executive Order 13559
reiterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that Is that faith-based
organizations be eligible to compste for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independencs; autonomy;
expression outside the programs in
question; or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refugal to attend or participate in a
religious practice, The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) rust
perform such activities and offer such
sexrvices outside of programs that are
supported with direct federal financial
agsistance (including through prime
awards or subawards), separataly in
time or location from any such programs
or services supported with direct faderal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiarifes
of the social service program supported
with such federal financial assistance,
For purposes of greater clarity and
comprehensibility, the Executive Drder
uses the term “explicitly religious” in
lieu of “inherently religious,” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial agsistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships .
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue gnidance to agencies on -
uniform implementation following
receipt of the Working Group’s report,
On April 27, 2012, the Working Group
issued its report, recommendinga. .
mode] got of regulations and guidance
for agencies to adopt.? :

HUD intends to wait for OMB
guidance hefore initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other foderal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious” and “overt

1The report ie available at: http:/
wivw.vhilehouse.gov/sites/default/files/uploads/ *
finalfaithbosedworkinggroupreport,pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using faederal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers.
Executive Order-13659 provides that if
a bensficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider,
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is gne that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider, For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in & single structure or
housing unit, As the Continuwum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit, ‘

Termination of assistance, The
interim rule provides that a recipient
may terminate assistancetoa_ -
participant who violates program
requirements or conditions of
occupancy, The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
agsistance has been terminated,

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this intexim rule,
HUD has dstermined that a participant’s
agsistance should be terminated only in
the most severe cases, HUD is carrying

over this requirement from the Shelter
Plus Care program,

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 678,93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.106(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1984,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title I of the
Americans with Disabilities Act.

Section 578,93(b) explains when
recipients and subrecipients may -
exclusively serve a particular
subpopulation in transitional or
permanent housing, As part of these
requirements, recipients must also
administer programs and dctivities
roceiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualifiéd individuals
with disabilities, This “‘integration
mandate” requjres that HUD-funded
programs or activities enable
individuals with disabilities {o interact
with nondisabled persons to the fullest
extent possible, In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
sach recipient’s proposals to provide
integrated housing to individuals with
disabilities, - :

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
Jong as admission does not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 578,93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted,
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class,

Section 578,93(b)(3) states that
housing may be limited to families with

children,

ATTACHMENT .....C..00.s

PAGE ...\ 1..... OF ..)..... PAGES

Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex. L

Further, §§578.93(b)(4) and (6) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when profects providing
sober housing may exclude persons,

HUD's Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
578.93(b)(6) states that if the housing is
agsisted with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation,

Section 578,93(b}))(7] provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples,

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized -
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to meet the needs of hard-to-
reach homeless persons, However,

§ 578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general .
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistence
and services; including case
management, intensive therapy
provided by a psychiatrist, and
~ medication management, The recipient

or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subreciplent may target chronically
homnieless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacanay in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual. :

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability: For
example, if Continuum of Care funds for

“a specific project are combined with
consgtruction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families, An
individual or a family that includes an
individual with a disability may be
denied occupangcy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, end
provides services'including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with & severe
psychiatric disability who doss not have
a developmental disability but who can
benefit from these services cannot be
denied. ’

Section 578,93(e) incorporates the
“preventing involuntary family
separation’’ requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule, This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with-mele children
underthe age of 18,

Specific request for comment, HUD
specifically seeks comments from
Gontinuum of Care-funded recipients on
this requirement, HUD invites. . = °
comments about the difficulty that
recipients are going to experience, if
any; in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on -
the HUD Homeless Resource Exchange.

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of

rogram income,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistarice will'also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care;
and Rural Housing Stability Assistance
programs, Under this interim rule;
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills end knowledge; The assistance
may include written information, such
as papets, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.

Therefore, as nesded, HUD may
advertise and competitively selept
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance; HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule;
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “‘at risk of .
homelessness” and these requirements
can be found in § 576.600(c) of the
Emergency Solutions Grants program
interim rule published on December 5;
2011: Because the documentation
requirements pertaining to ‘at risk of
homelessnoss” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements; Further
requirements aremodeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations.

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and profect changes, The
interfm rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a

. grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met,
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions, The interim rule
sstablishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, These
revisions draw from the requirements at
24 CFR 85,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not

" seeking renewal, Section 578,109 of this
interim rule spscifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 80 days
of the end of the grant term. Any unused
funds must be deobligeted and returned
to HUD,

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Careé program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. Whein rio more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements exeguted prior
to the effective date of the HEARTH Act
regulations.

1V, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Gare
prograr, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program, These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistancs, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§ 5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”

§ 5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a} of this section; (2)
Environmental Review Responsibilities
for Entities Asstuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 GFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.2 Notice and public

2The Administrative Procedure Act (56 U.S.C.
Subchapter 11} (APA), which governs federal
rulemaking, provides in section 563(a) thal matlers
involving a milltary or foroign affairs function of the
United Stales or & matier relating to federal agency

ATTACHMENT .....5.e.....

PAGE... 1A oF .. 11 PAGES

procedures may be omitted, however, if
HUD determines that, in a particular

.- case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unnecessary, or contrary to the public
interest,” (See 24 CFR 10.1,)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.? Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L, 112-
55, approved November 18, 2011) (FY -
2012 Appropriations Act), The FY 2012
Appropriations Act, under the account
for Homeless Asslstance Grants,
appropriates not less than $1.5693 billion
for the Continuum of Care and Rural
Housing Stability programs; While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD'’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows;
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated

olicies and practices in HEARTH can
Eegin to govern the delivery of homeless
assistance funding.” (Ses Conf, Rpt, at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issnancs, fir{st, of a proposed rule, As

management or personnel or to public property,
loans, granis, benefits, or contracts are exempt from
the advance notice and public comment
requirement of sections 563(b) and (¢} of the APA,
In its vegulations in 24 CFR 10,1, HUD has waived
the exemption for edvance nolice and public
comment for matters that relate to public praperty,
loans, grants, benefils, or contracts, and has
committed to undertake notice and cornment
rulemaking for these matters, )

3 Although HUD's regulation in 24 CFR 10,1
provide thal HUD will involve public participation
In #1s rulemaking, this regulation also provides that
nolice and public procedure will be omitled if HUD
determinies in a particular case or class of cases that
notice and public procedure are impracticeble,
unpecessary, or conirary {o the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and '
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Comipetition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
progeam, The HEARTH Act -
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with réspect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

V1, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must%e made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563 .
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regunlations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
‘with what has been learned.” Executive
Order 13563 also diracts that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a “significant
regulatory action,” as defined in section
3(f) of Executive Order 128686 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order),

As hes been discussed in this '
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD’s long-
standing Continuum of Care planning
process, The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shslter
Plus Care, and Singleé. Room Ocgupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in thie preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Cere Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delinsated the different
statutes and regulations that governed
each of the three programs (ses, for
example, HUD’s 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845), In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continnum of Care -
program, this interim rule would also
have no discernible impact upon the
gconomy.

The docket file is available for public
inspection in the Regulations Division,
Oftice of the General Counsel, Room
10276, 451 7th Street SW., Washington,
DC 20410-0500, Duie to sscurity -
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-30565 (this is not a toll-free
number), Individuals with speech or

" hearing impairments may-access this

number vig TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C}): The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and b p.m, weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500, -
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708-30556 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339,

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.8.C. 601 et seq.) generally requires an
agency to conduct a regulatory ’
flexibilily analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
MeKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatorﬁ provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar:
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD’s solicitations to them

- on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program; grantees

‘have not advised that such requirements

are burdensome; Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small enhties.
Notwithstanding HUD's

determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this

rule that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism™) prohibits an agency from
publishing any rule that has federalism
implications if the ruls either imposes

suhstantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency mests the
consultation and funding requirements
of section 6 of the Executive Order, This
final rule does not have federalism
implications and does not impose

substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
10996 .(44 U.S.C, 3501-3520). In .
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control

number.

The burden of the information
collections in this interim rule is
estimated as follows:

REPORTING AND RECORDKEEPING BURDEN

Response -
Number of Tolal annual | Burden hours. |  Total annual
Information collection respondents fg&‘}g‘;‘; yesponses | per response hours
§578.5(a) Establishing the CoC 450 1 450 8,0 8,600
§578,5(b) Establishing the Board ... 460 1 450 5.0 2,250
§5678.7(a)(1) Hold CoC Meetings ., " . 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Members ... ese 450 1 450 1.0 450
§678,7(a)(4) Appoint commitless ..o 450 2 900 0.5 450
§578.7(a)(5) Governance chaner ...u.uwsinamnmnsemmmns 450 1 450 7.0 3,150
§578.7(a)(6) and (7) Monltor performance and evaluation 450 4 450 9.0 4,080
§578.7(a)(8) Centralized or coordinated assessment sys- . .
tem FRTIN 450 1 450 8.0 3,600
- §578.7(a}(9) Written standards 450, 1 450 5.0 2,250
§578.7(b) Daslgnate HMIS w....civuuemmemmssmiinmiminn, 450 1 450 10.0 4,500
§578.9 Application for funds .......... 450 1 4560 180.0 81,000
§578.11(c) Develop CoGC plan ...uiemancnssnine ST 450 3 450 9.0 4,050
§578.21(c) Sallsfying condilions ........eveerssne: 8,000 1 8,000 40 32,000
§578.23 Execuling grant agreemenls e 8,000 1 8,000 1.0 8,000
§578.35(b) Appeal—=8010 ...oi.rismimmmesmisrnsersnier 10 1 10 4.0 40
§578.35(c) Appaal——denled or decreased fundlng . 15 1 16 1.0 15
§ 578.35(d) Appeal-—compeling CoC .....uuuesinions " 10 1 10 5.0 60
§ 578.35(e) Appeal—Consolidated Plan cenlﬂcation .......... 5 1 5 2.0 10
§578.49(a)—Leasing exceplions ....uuwinwie TN 5 1 51 1.5 7.5
§578.65 HPC Standards o 20 1 20 10.0 200
§578.75(a)(1). State and local requiremenls-appropnate
ssivice provision PR 7,000 1 7,000 0.6 3,500
§578.75(a)(1) State. and loca| requlrements—houslng -
codes .., . 20 1 20 3.0 60
§578.75(b) Housing quality standards .. 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwelling 81ze ..........cceeusesenses 72,800 2 146,600 . 0,08 11,648
§578.75(0) MAIS iuvesiniimssimisnnnmsmsimoinanesss: 70,720 i 70,720 0.5 © 85,360
§ 678.75(e) Ongolng assessment of supportive servlces 8,000 1 8,000 1.6 12,000
§5678.75(f) Residential SUPBIVISION ...uuswsmsismsmssinmise 6,600 3 19,800 0.75 14,850
§678.75(g) Participation bf. homeless lndlvlduals 11,500 -1 11,500 1.0 11,500
§578.75(h) Supponive sewvice agreements ............ 3,000 100 30,000 0.6 15,000
§578.77(a) Signed leases/occupancy agreements ., 104,000 2 208,000 1.0 208,000
§578.77(b) Calculating occupancy charges ... 1,840 200 388,000 0.75 276,000
§578.77(c) Caiculating rent i.ivcivssinininens 2,000 200 400,000 0,76 300,000
§578.81§a§ Use 1estiotion ..uciiininmiemi 20 1 20 0.6 10
§578.91(a) Tormination of assistance 400 1 400 4.00 1,600
§578.91(b) Due process for termination of assistance 4,500 1 4,600 3.0 13,500
§ 578.85(d)—Conflict-of-Interest exceptions .... 10 1 10 3.0 30
§578,103(a)(3) Documenting homeleesness ... 300,000 | 300,000 0.25 75,000
§578. 103(a)24) Dosumenting at risk of homelessness ....... 10,000 1 10,000 0.26 2,500
§ 578.103(a)(6) Documenting imminent threat of harm ....... 200 1 200 0.6 100
§ 578.103(a)(7; Documenting program patlicipant records 350,000 8 2,100,000 0.25 525,000
§578.103(a)(7) Documenting case Management ... 8,000 12 98,000 1.0 96,000
§578.103(a)({13) Documenting faith-based activities ........ 8,000 1 8,000 1.0 8,000
§678.103(b) Confidentiality procedures ... 11,600 1 11,500 1.0 11,600
§578.105(a) Grant/project changes—UFAS .iiouiaismn. 20 2 40 2.0 80
§578.105(b) Grant/project changes—mulliple project appli-
CANME ruinivsiassivsmsnsmnsssrmie RO T e 800 1 800 2.0 1,600
Total i pirrsesresnes | resssrervvensnesnsinn s ssiessonsises | e N, 1,921,710.5
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In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collsction of information to;

(1) Evaluate whether the proposed
~ collaction of information is necessary

“for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD's
estimate of the burden of the proposed
collection of information;

(3) Enhsnee the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collsction requirements in
this rule, Comments must refer to the

roposal by name and docket number
FR-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC'20603, Fax: (202} 395~
6947, and Reports Liaison Officer,
Office of the Assistant Secratary for
Community Planning and Development,
Department of Hounsing and Urban
Development, 451 Seventh Street SW,,
Room 7233, Washington, DC 20410-
7000,

Interested persons may subimit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at hitp://www.regulations.gov, HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum tims to
prepare and submit a comment, ensures
timaly receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations,gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program~social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs—~ housing and community
development, Supportive services,

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—Genera! Provisions

Sec,
§78.1 Purpose and scope.
578.3 Definitions,

Subpart B—Establishing and Operating a
Continuum of Care

578,56 Establishing the Continuum of Care.

578,7 Responsibilities of the Continuum of

Care.
§78.9  Preparing an application for funds,
578,11 Unified Funding Agency.
578,13 Remedial action,

Subpart C—Application and Grant Award
Process

578.15 Eligible applicants,

578,17 Overview of application and grant
award process:

578,18 Application process,

578.21 Awarding funds.

578,23 Executing grant agreements,

578,26 Site control.

578,27 Consolidated plan,

578.29 Subsidy layering,

578.31 Environmental review.

678.33 Renewals,

578,36 Appeal.

Subpart D—Progrém Components and
Eligible Costs

578,37 Program components and uses of
assistance,

578,39 Continuum of Care planning
activitios,

578.41 Unified Funding Agency costs.

678.43 Acquisition,

578.46 Rehabilitation.

578.47 New construction,

578.49 Leasing,

578.61 Rental assistance,

578,68 Supportive services.

578,66 Operating costs, .

578,567 Homeless Management Information
System,

578,690 Project administrative costs.

678.61. Relocation costs,

578,63 Indirect costs,

Subpart E—HIgh-Performing Communities

578,65 Standards.

578.67 Publication of application.
578.60 Cooperation among enlities,
578.71 HPC-eligiblo activities.

Subpart F—Program Requirements

578,73 Matching requirements. '

578,76 Generel operations,

578.77 Calculating occupancy charges and
rent,

578,79 Limitation on transitional housing,

578.81 Term of commitmenl, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
.acquisition,

678,85 Timeliness standards,
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578,87, Limitation on use of funds.

578.88 Limitation on use of grant funds to
sorve persons defined as homeless under
other federal laws,

578,91 * Termination of assistance to
program participants. .

678,93 Feir Housing and Equal
Opportunity.

578,96 Conflicts of interest,

578,87 Program income.

578.99 Applicability of other federal
requirements;

Subpart G—Grant Administration
578,101 Technical assistance,
578,103 - Recordkeeping requirements,
578,106 Grant and project changes.
578,107 Sanctions,
578.109 Closeout,

Authority: 42 U,S.C, 11371 et seq., 42
U.8.C. 3535(d).

Subpart A—Géneral Provisions

§5678.1 Purpose and scope.

(8) The Continuum of Care program is
authorized by subtitle G of title IV of the
McKinney-Vento Homeless :Assistance
Act (42 U.8.C. 11381-11389).

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homslessness;

{2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness; :

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families expsriencing
homelessness, :

§578.3 Definitlons,

As used in this part;

Act means the McKinney-Vento
Homieless Assistance Act as amended
(42 U.8.C. 11371 &t seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annnal basis when renewed. It
includes funds only for those eligible
activities (operating; supportive
services; leasing; rental assistance,
HMIS; and administration) that were
funded in the original grant (or the
original grant as amended], less the

unrenewable activities (acquisition, new

construction, rehabilitation; and any
administrative costs related to thege
activities),

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of .
that Continuum,
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At risk of homelessness. (1) An
individual or family who:

(1) Has an annual income below 30
percent of median family income for the
area, as determined by HUD; -

{i1) Does not have sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“‘Homeless’" definition in this section;

and :

(iii} Maets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not.paid
by charitable organizations or-by
federal, State, or local government

- programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution}; or

(G) Otherwise lives in housing that
has characteristics associated with -
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A chihf or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.8.C, 14043e—
2(8)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(6)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C,
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1968 (42 U.S.C.
1786(b)(15)); or

{3) A child or youth who does not
qualify as “homeless’ under this

section, but qualifies as “homeless”
under section 726(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.G, 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Ghronically homeless. (1) An
individual who:

(1) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(i) Has been homeﬁess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
lsast one year or on at least four separate
occasions in the last 3 years; and . .

{iii) Can be diagnosed Widl one or

_more of the following conditions;
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

{3) A family with an adult head of
housshold (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Contipuum,

Consolidated plan means the HUD-
approved plan developed in accordance

with 24 CFR 91,
Continuum of Care and Continuum

means the group organized to carry out
the résponsibilities required under this

+
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.
Developmental disabih'g means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002): :

(1) A severe, chronic disability of an
individual that—

‘(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i1} Is manifested before the individual
attains age 22;

(111) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language; :

{C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency:

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated,

(2) An individual from birth to age 9,
inclusive, who has a substantial ;
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meseting three or more
of the criteria described in paragraphs
(1)4d) through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life,

Eligible applicant means a private
nonprofit organization; State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
GFR part 676.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a High-
performing community by HUD,

Homeless means: :

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence; meaning;

(i) An individual or family with a
primary nighttime residence thatisa -
public or private place not designed for
or ordinarily used as a regular slesping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individualsj; or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(i) No subsequent residence has been
identified; and

(1) The individual or family lacks the
resources or support networks, e.g,,
family, friends, faith-based or other
social networks, nesded to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U,S.C. 5732a),
gection 837 of the Head Start Act (42
U.S8.G. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.8.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.8.C. 2012},
section 17(b} of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)); or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(i) Have not had a lease; ownership
interest; or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(i) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

gv% Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence. or
childhood abuse (including neglect); the
presence of a child or youth with'a.
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),

. illiteracy, low English proficiency, a

history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who!

(i) Is fleeing, or is attempting to fiee,
domestic violence; dating violence,
sexual assault; stalking; or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(i1) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g.; family, friends, and faith-
based ‘or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

HMIS Lead meens the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing: To be permanent
housing, the program participant must
be the tenant on-a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

ATTACHMENT oo Zevnnens
pAGE 2% oF.. 41 . PAGES

Poini-in-time count means a count of
sheltered and unsheltered homeless

- persons carried out on one night in the

last 10 calendar days of January or at

such other time as required by HUD,

Private nonprofit organization means
an organization;

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; )

(2) That has a voluntary board;

(3) That has'a ﬁmctionyng dccounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance,

A private nonprofit organization does
not include governmental organizations,
such 4g public housing agencies,

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds, ,

Project moans a group of eligible
activities, such as HMIS costs, identified
asa project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
ledsed with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.

Recipient means an applicant that
signs a grant agreement with HUD, -

Safe haven moans, for the purpose of
defining chronicelly homeless, -
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspscified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents;

State means each of the 50 States; the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private.
nonprofit organization, State; local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
4 project.

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purposs of which is to facilitate the
mgavement of homelsss individuals and
families info permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or ocoupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended,

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Cere to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a. -
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking,
This term includes rape crisis centers,
battered women’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.,5 Establishing the Continuum of
Care.

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
dutfes of this part, Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, feith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§ 578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578,95(b), The board must: ;

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homsless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section,

§578,7 Responsibiiities of the Continuum
of Care,

{e) Operate the Continuum of Care,
Thse Continnum of Care must;

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care, The process
must be reviewed, updated, and
approved by the Continuum at least
ongce every 5 years; ’

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

{8) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers; '

(7} Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, The Continuum must
develop a specific policy to guide the
operation of the centralized or -
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to fiee, domestic
violence, dating violencs, sexual
assault, or stalking, but who are sesking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
astablished by HUD by Notice.

(9} In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance, Ata
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

ii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
recelving rapid rehousing assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Whers the Continuum is .
designated a high-performing -
community, as described in subpart G of
this part, policies and procedures set
forth in 24 CFR 578,400(e)(3)(vi),
(e)(3)(vii), (e)(3)(viii), and (8)(3)(ix).

{b) Designating and operating an
HMIS., The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continunm’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS, :

{4) Ensure consistent participation of
recipients and subrscipients in the
HMIS; and

(6) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

{c) Continuum of Care planning, The
Gontinuum must develop a plan that
includes: ‘ .

{1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families. At
a minimum, such system encompasses
the following;

{i) Outreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategies, :

(2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area thal meets the following
requirements:

1) Homeless persons who are living in
a place not designed or ordinarily used
as a regular sleeping accommodation for
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bumans must be counted as unshsltered
homeless persons,

(i) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons,

(iii) Other requirements established
by HUD by Notice,

(8) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area; : '

{5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

§578.9 Preparing an application for funds.

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578,19 of this subpart;

(2) Establish priorities for finding
projects in the geographic area;

(3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area; ,

(:'5 If mors than one application will
be submitted, designate an sligible
applicent to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding, The |
collaborative epplicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(i1) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application.

§578.11 Unifled Funding Agency.

(&) Becoming a Unified Funding
Agency,'To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum.

(b) Criteria for designating a UFA.
HUD will consider these criteria when
deciding whether to designatea =~
collaborative applicant a UFA;

{1) The Continuuim of Care it
represents meets the requirements in
§578.7; '

(2) The collaborative applicant has
financial manaegement systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
85,20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria ¢ HUD may
establish by NOFA, ’

(c) Requirements, HUD-designated
UFAs shall: :

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into'a grent agreement
with HUD for the entire geographic area,

{2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area, .

{3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars,

(4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 . Remedial actlon.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum'’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum'’s geographic area.

{b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15- Ellgible applicants,

(a) Who may apply, Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants. ,

{b) Designation by the Continuum of
Care, Eligible applicant(s) must have
been designated by the' Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant, If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant, N

¢) Exclusion, For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578,17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN})
assigned to metropoliten cities, urban
counties, and all other counties.

(2) HUD will apply the formula used
1o determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA, That amouint is
calculated by:

(1) Determining the total amount for
the Continuiim of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the antinal
appropriations act;

i1) From the amount in paragraph
(a)(2)(i) of this section, deducting the
amount published in the NOFAas being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
sot in the NOFA; and

(iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs. ‘

(3) PPRN is calculated on the amount
determined under paragraph {a)(2) of
this section by using the following
formula:
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(1) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marfanas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

5’1) Saventy-five percent of the

. remaining amount will be allocated,

using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

{{ii) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
1c{ci)unties in the United States and Puerto

o,

{4) If the calculation in paragraph
(a)(2) of this section resultsinan -
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in falr market rents for the
geographic area for leasing, operating,

-and rental assistance for permanent

housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continunm of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b) Caleulating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for each

. metropolitan city, urban county, other

county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Bstablishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s compstition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3) Establishing FFRN, The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578,19  Application process.

(a) Notice of Funding Availability.
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPG, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description: of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be. provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistancs. ,

' §578.21 Awarding funds.

(a) Selection, HUD will review
applications In accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it,
Correcting all issues and conditions
attached to an award must be complsted
within the time frame established in the
NOFA, Proof of site control, match,
environmental review, and the .
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by.-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient,

§678.23 Executing grant agreements.

(a) Deadline, No later than 45 days
from the date when all conditions are

" satisfied, the recipient and HUD must

execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. I a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced. ,

(2) One applicant for a Continuum, If
a Continuum designates only one ’
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area: A default by the
recipient under one of those grant
agreements will also be a default under

“the other,

(8) Unified Funding Agencies. If a
Continuum is'a UFA that HUD has
approved, then HUD will enter inito one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grarits will cover the entire .
geographic area, A defaulf by the UFA
iinder one of those grant agreements
will also be a default under the other.

(c) Required agreements, Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578; : .
(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD; .

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment, .
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, end
operating facilities for the project and in
providing supportive services for the
project;

(4) To require gertification from all
subrecipients that:

—
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(i) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
proiject; ,

~ (fi1) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; :

Ev) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are entolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disahilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;

{v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting .
principles, if the recipient is a UFA;

(6) To m'om‘_tor subrecipient match
and report on match to HUD; '

(7) To take the educational nesds of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) T'o monitor subrecipients at least
annually; .

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
sot forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated asséssment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Gare
assistance developed by the Continuum
of Care; including the minimum
requirements set:forth in §578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;

and

(12) To comply with such other terms
and conditions as HUD mady establish by
NOFA.,

§578,26  Site control.

(a) In general, When grant funds will
be used for acquisition; rehabilitation,
new construction, opsrating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served ‘or for snpportive
services provided at sites not operated
by the recipient or subrecipient.

{b) Bvidence. Acceptable evidence of
site control is a deed or lease; If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, '

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site;

(i) To have control of the limited
partnership; the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

{i1) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
membor.

(2) If grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
oecupancy or initial service provision,
The partnership or corporation must
own the project site throughout the 15-
year period. If grant fands were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 - Consolidated plan.

(a) Statss or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part.91. The
applicant must submiit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35,

(¢) Tiniing of consolidated plan
certification submissions, The required
certification that the application for -
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA. '

§578.29 Subsidy layering.

HUD‘may provide assistance under
this program only in eccordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 CFR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, fora
proposed project or activities, HUD’s

_review of this informétion is intended to

prevent excessive public assistance for
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proposad project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 ' Environmental raview,

(a) Activities under this part are
subjsct to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 60, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
leass, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 60 and the recipient
dr-subrecipient has received HUD
approval of the property,

§578.33 Renewals, -

(a) In general, Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period, To be
considered for funding, recipients must
submit arequest in a form specified by

HUD, must meet the requirements of
-this part, and must submit the request

within the time frame established by
HUD. , ,

{b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
16 years of rental assistance, subject to
availability of annual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period; :

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria, (1) Awards made
under title IV of the Act, as in effect
before August 30,2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be sligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administersd in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Supportive Housing Program.

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA,

(e) Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the competition and was parl
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and ~ ~
containing the information reguired by
HUD,; upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
excesd more than one year and will be
under such conditions as HUD deems
appropriate. )

(f) Annual Performance Report
condition, HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annusl Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable.or shows
noncompliance with the requirements
of the grant and this part.
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§578.35 Appeal.

(a) In general, Failure to follow the
procedures or meet the deadlines. - .
established in this section will result in
denial of the appeal,

(b) Solo qppyi}c]ants. (1) Who may
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to garlicipate in the
Continuum of Care planning process in
the geographie area in which they. .
operate, that belisve they were denied
the right to participate in a reasoneble
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appesl the decision of the
Continuum to HUD, :

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, ]

3) Deadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice,

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of iis receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may require, with a copy to the solo
applicant,

5) Decision, HUD will notify the solo
applicant and the Continuum of its .
decision within 60 days of receipt of the
Continuum’s response.

(6) Funding, If HUD finds that the solo
applicant was not permitted to :
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the -
Continuum of Care to take remedial
steps to-snsure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s).

(c) Denied or decreased funding, (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the. .
applicant of its decision on the appeal
within 80 days of HUD's receipt of the
written appeal, HUD will reverse a
decision only when the appligant can
show that HUD error caused the denial |
or decrease,
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(8) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds,

(d) Competing Continuinms of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score, No projects will be funded from
the lower scoring Continuum: No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

2) Who may appeéal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manrier as HUD may require by Notice,
within 46 days of the date of HUD's
announcement of the award,

(8) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal, HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. :

(e) Consolidated plan certification. (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

* Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum: ‘

(1) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consgistent with the jurisdiction’s
Consolidated Plan;-

(8) Jurisdiction response, The
jurisdiction that refused to provide the

-certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in‘the

appeal, -

&) HUD review, (i) HUD will issue its
decision within 45 days of the date of
HUD'’s receipt of the jurisdiction’s

resExonse. As part of its review, HUD
will consider: . '

{A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate. .

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs " ’

§578.37  Program components and uses of
asslstance, o

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §678.39 through § 578.63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases; homelessness prevention.
Although grant funds may beused by
recipients and subrecipients inall
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are sligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 678.87(c). The eligible
program components are!

(1) Permanent housing (PH),
Pormanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons:with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants,

(i) Rapid rehousing, Continuum of
Care funds may provide supportive
services, as set forth in §578.63, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental dassistance, as set
forth in §578.651(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578,51(a)(1), but not
§6578.51(a)(1)(i) and (ii); (a)(2); (c) and
(f) through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
perticipant must pay.

(B) May set a maximim amount or
percentage of rental assistance that a
program particigﬂnt may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
recelve rental assistance, The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
meonthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telsphone) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops. _

(E) Mhist re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, The
recipient or subrecipient may require
each program participant recelving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e,g,, changes in
household composition) that atfect the
program participant's need for
assistance, Whon notified of a relevant
changs, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

{F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability, The project is exempt

s
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S,C,
13925 et seq.) or the Family Violence
Prevention end Services Act (42 U.S.C,
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
_ for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(8) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, SSO includes street
outreach,

{4) HMIS. Funds may be used by
HMIS Leads to leass a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57,

(6) Homelessness prevention, Funds
may he used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 576,108, that are
necessary to prevent an individual or
family from becoming homeless.

{b} Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through § 578.63 when
used to: ' ‘

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(8) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

Fs})) Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

8;‘8 Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

{7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care, |

{¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portien of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the gosts will be prorated
based on the amount of time that the
space Is used for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
activities,

- (a) In general, Collaborative
applicants may use up to 3 percent of.
their FPRN; or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for-tho
development of an-application to HUD;

(2) Evalnating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
* (8) Participating in the consolidated
plan(s) for the geographic area(s).

{b) Continuum of Care planning
activities. Eligible planning costs
include the costs of;

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area -
that the Continuum of Care will serve;

(8) Developing a Continuum of Care
system;

(4) Evaluating the outcornes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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() Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

{6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltersd point-in-time count and
other data collection as required by
HUD, :

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are eligible. '

§578.41 Unlfied Funding Agency costs,
(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and ‘accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care

program, ,

((%r Monitoring costs, The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs. !

§578.43  Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive services for
homeless persons,

§578.45 Rehabilitation.

(a) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) EIigigle costs. Eligible
rehabilitation costs include installinig
cost-effective energy measures; and
bringing an existing structure to State
and local government health and safety
standards.

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased
property.

§578.47 New construction, .
(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost |
of new construction, including the
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building of a new structure or building
an addition to an existing structare that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing;
- (2) If grant fundg are used for new
construction; the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

) Ineligible costs, Grant funds may
not be used for new construction on
leased property,

§578.49 - Leasing,

(a) Uss, (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
" for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s); or organizations
that are members of a partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for good cause,

(2} Any reguest for an exception must
include the following: ‘

(i) A description o%how leasing these
structures is in the best interest of the
program; - ;

(ii) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and ‘

(ii1) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant,

{b) Requirements. (1) Leasing
structures, When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must bs
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units, When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities; facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If eloctricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds,
If utilities are not provided by the
landlord, these utility costs are an
operating cost; except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost, . :

{4) Security deposits and first and last
month’s rent, Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may bé provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy ugreementis and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Calculation of occupuncy charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7) Program income, Qccupancy
charges and rent collscted from program
participants are program income and
may be used as provided under
§578.97,

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the furnds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the Tecipient or
subrecipient and the landowner.

§578.51. - Rental assistance.

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families, Reéntal
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources;

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rént; or long-
term, for longer than 24 months of rent
and must be administersd in accordante
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section,

{1i) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

{b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(¢) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside,
When necessary to facilitate the
coordination of supportive services,
recipients.and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participanis who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

{1) Up to 6 years worth of rental
assistance may be awarded to a project
in one competition,

. (2) Program participants who have =
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violencs), if they remain in the assisted
unit, and are able to document the /
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care .
geographic area if they move out of the
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assisted unit to protect their health and
safety,

(d) Sponsor-based rental assistance.
Sponsor-baséd rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
competition, :

{e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
orie competition, .

(f) Grant amount, The amount of
rentel assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period, The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness, HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, teking into
account the location, sizs, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistence in each project will
be reserved for rental assistance over the
grant period. An appligant's request for
rental agsistance in each grant is an
estimate of the amount needed for rental
assistance, Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants,

(2) For tenant-based rental assistance,
on demonstration of need:

(1) Up to 25 percent of the total rental

" assistance awarded may be spent in any

year of a 5-year grant term; or

(ii) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period,

(3) A recipient must serve at least as
many program participants as shown in
its application for assistancs,

{4) If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies. If a unit assisted under

this section is vacated before the
expiration of the leass, the assistance for
the unit may continue for 8 maximum
of 30 days from the end of the month

in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another-eligible:
person, Brief periods of stays in
institutiong, not to exceed 90 days for
each occurrence; are not considered
vacancies, -

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month’s rent
to pay for any damage to housing due
to the action of a program participant,
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing init.

(k) Resident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97, ‘ ,

(1} Leases. (1) Initial Jease, For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause, The leagses must be
automatically renewable upon - -
expiration for terms that are a minimum
of one month long; except ‘on prior
notice by either party.-

(2) Initial lease for transitional
housing, Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months;

'§578.53. -Supporlive services,

(a) In general. Grant funds may be
used to pay the sligible costs of
supportive services that address the
special needs of the program
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participants, If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.

{1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, '

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. :

(b) Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is '
practicable throughout the duration of
their residence in the project,

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homelsss in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respactively, to assist
their adjustment to independent living.

{4) Rapid rehousing projects must
require the program participant to meet
with a case manager not less than once

er month as set forth in

§578,37(a){1)(11)(F), to assist the

program participant in maintaining
long-term housing stability,

(c) Special populations. All eligible
costs ara sligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestia violencs, dating
violence, sexual assault; or stalking.

(d) Ineligible costs, Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs,

(o) Eligible costs.

(1) Annual Assessmient of Service
Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company,
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(3) Case management. The costs of
" assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:

{1) Counseling;

(ii) Developing, securing, and
coordinating services;

(ii1) Using the centralized or
coordinated assessment system as
required under § 578.23(c)(9).

Iv) Obtaining federal, State, and loca
benefits; :

{v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referralg to other providers;

(vit) Providing ongoing risk
assessment and safety planning with -
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. ’

(4) Ghild care, The costs of
establishing and operating child care,
and providing child-care vouchers; for
children from families experiencing
homelessness, including providing
moals ‘and snacks, and comprehensive
and coordinated developmental
activities, ars eligible,

{i) The children must be under the age
of 13, unless they are disabled children,

{ii) Disabled children must be under
the age of 18. ;

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be ’
eligible, .

5) Education services. The costs of
improving knowledge and basic
educational skills are eligible,

(i) Services ipclude instruction or
{raining in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED), :

(i) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources,

(8) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom; online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(i) Learning skills include those skills
that can be used to gecure and retain a
job, including the acquisition of
votational licenses and/or certificates.

{i1) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills; -

(C) Spegial training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Gounseling or job coaching; and

(F) Referral to community resources,

(7) Food, The cost of providing meals
or groceries to program participants is
eligible, .

8) Housing search and counseling
services, Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(i) Component services or activitles
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making’
moving arrangements,

(ii) Other eligible costs are:’

(A) Mediation with property owners
and landlords on behalf of eligible
program participants; .

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services, Eligible costs are
the faes charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
rapresentation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants. »

(i1) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advics,
representation at hearings, and
counssling,

(iii) Fees based on the actual service
performed {i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs ere the
subrecipient’s employees’ salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training, The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substarce abuse, and
homelessness are sligible, These
services must be necessary to assist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training,

" (11) Menta! health services, Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component services are cxisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems,

(12) Outpatient health services,
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including;

{i) Providing an analysis or
assessment of an individual’s health -
problems and the development of &
treatment plan;

(ii) Assisting individuals to
understand their health needs;

(i1} Providing directly or assisting -
individuals to obtain and utilize
appropriate medical treatment;

{iv) Preventive medical care and
health maintenance services, incliding
in-home health services and emergency
medical services; .

{v) Provision of appropriate
medication; :

(vi) Providing follow-up services; and

{vii} Preventive and noncosmetic
dental care,

(13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

i) Eligible costs include the outreach
worker's transportation costs and a cell
phons to be used by the individual
performing the outreach,

(ii) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgont physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gublicizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Cars, ‘

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible, .

(15) Transportation, Eligible costs are:

(1) The costs of program participant’s
travel on public transportation or in a

“vehiclé provided by the recipient or

subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.

{ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

(1i1) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance; taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi) If public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following;

(A) Payments for car repairs or
maintenance on behalf of the program
participant mey not exceed 10 percent
of the Blue Book value of the vehiclé
{Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the

* third party that repairs or maintains the

car; and
(C) The recipients or subrecipients
may require program participants to

share in the cost of car repeirs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance,

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services, If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(i} The costs of lahor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

{i1) The salary and benefit packages of
the recipient and subrecipient staff who

directly deliver the services.

§578.56 Operating costs,

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing; -

(2} roperty taxes and insurance;

{3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

or area is paid for with grant funds;

(5) Electricity, gas, and water;

(6) Furniture; and .

(7) Equipment,

(c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.57 Homeless Management
information System,

(a) Ell'éible costs, (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS-  °
designated by the Continuumi of Gare,
including the costs of:

(i) Purchasing or leasing computer
hardware; '

(ii) Purchasing software or software
licenses;

(iif) Purchasing or leasing equipment,
including telephones, fax machines; and
furniture;’

{iv) Obtaining technical support;

(v) Leasing office space; )

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including; :

{A) Completing data entry;

(B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;

d

an

(F) Implementing and complying with
HMIS requirements; .

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act; :

(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. ’

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: ‘

(i) Hosting and maintaining HMIS
software or data;

(1) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, customizing, and
enhancing the HMIS;

{iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers; the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training,

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish-and operate a
comperable database that complies with
HUD’s HMIS requirements,

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements,

§578.59 Project administrative costs,

(a) Eligible costs, The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities sligible under
§578.43 through § 578.57, because those
costs ave eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation, Thess costs
include, but are not limited to,
necessary expenditures for the
following:

(i} Salaries, wages, and related costs of
the recipient’s staff, the staff of
subracipients, or other staff engaged in
progrem administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program
administration assignments include the
following;

(A) Preparing program budpets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

{C) Developing agreements with
subrecipients and contractors to carry
out pragram activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Goordinating the resolution of
audit and monitoring findings;

(G) Evaluating program rasults against
stated objectives; and

{H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
saection,

(ii) Travel costs incurred for
monitoring of subrecipients;

(i1i) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for'goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Gare
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578,31,

)} Sharing requirement, (1) UFAs,
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients, ,

(2} Recipients that are not UFAg. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§678.61 Relocation costs,

(a) In general. Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b} Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83, .

§578.63 . Indirect costs,

(a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A—122, as applicable,

{b) Allocation, Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so Jong as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or

A~122, as applicable.

(c) Expenditure limits, The indirect
costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578,41, and 578.69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits,

Subpart E—High-Performing
Communities

§5678.65. Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continuum be
designated & high-performing
community (HPG). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

&) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires;,
including at a minimum;

“(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2) ‘A specific plan for how grant
funds will be expended; and

{3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

(0) Standards for qualifying as an
HPC. To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic avea is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(i1) Beduced recidivism, Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become -
homsless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

{iii) HMIS coverage. 'The Continuum’s .
HMIS must have a bed coverage rate of
80 percent and a service volume -
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
requirements,

iv) Serving families and youth. With
respact to Continuums that served
homeless famnilies and youth defined as
homsless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:

(A) 95 percent of those families and
youth did not bscome homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

{2) Reliable data generated from
sources other than the Continuum'’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meats both of the following standards:

() Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

(ii) Renewing HPC status, If the
Continuum was designated an HPC in

.the previous foderal fiscal year and used

Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community, '

§576.67  Publication of application.

HUD will publish the application to
be designated an HPG through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPG meets the
standards for being one,

§578.60 Cooperation among eritities,

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-eligible activities,

In addition to uging grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 GFR 676.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistancs, the written standards
set forth in § 578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,600 apply.

Subpart F—Program Requlrements

§578.73 Matching requirements.

(a) In general, The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind -
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Gontinuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§678.71, .

{b) Cash sources, A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are.not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are sligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions, (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, sligible under
§578.71, .

(2) The requirements of 24 GFR 84,23
and 86.24 apply. '

(3) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market, ’

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(i1) During the torm of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.76. General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must mest State or local building
codes, and in the absence of State or
local building codes, the International
Resgidential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

{b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance,
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply, For
housing that recelves project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 36, subparts A, B, K, and R

apF]y. .

1) Before any assistance will be
provided on:behalf of a program
participant, the recipient; or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to-meet:HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected,

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for -
each two persons,

(1) Children of opposite sex, other .
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room,

(2) If household composition changes
during the term of assistancs, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services, .

(d) Meals, Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents,

(e) Ongoing assessment of supportive
services, To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must riake adjustments, as appropriate,
(f) Residential supervision, Eacl!; .

recipient and subrecipient of assistance .

under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents, ‘

{g) Participation of homeless
individuals, (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of -
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part, This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and meking policies
and decisions,

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive gervices for the project.

85 Supportive service agreement,
Recipients and subrecipients may
require the program participants to take

part in supportive services that are not -

disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disability-relatéd services
include, but are not limited to, mental
health services,; outpatient health
services, and provision of medication,
which are provided to a person with a-
disability to address a condition caused

by the disability, Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the ‘

o

P [i% Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member, For permanent supportive
housing projects surviving, members of
any housshold who were living in a unit
assisted under this part at the time of
the gualifying member's death, long-
term incarceration, or Jong-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
“death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculvating occupancy charges

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
{or subleases) with program participants
residing in housing,

(b) Caleulation of
Recipients and subrecipients are not
required to impose aoeupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care ¢

2) 10 percent of the family’s monthly -

occupancy charges,

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4) Income, Income must be
caloulated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,
and if there is a change in family
composition (e.g:, birth of a child) or a.
decrease in the resident’s income during
the year, the resident may request an
interim reexamination; and the
occupancy charge will be adjusted

d};nt rent, (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S, Housing Act of 1937 (42
U.8.C. 1437a(a)(1)).

(i1} Income of program participants
must be calculated in accordance with
24 CFR 5.809 and 24 CFR 5.611(a).

(2) Review, Recipients or
subrecipients must examine a program
participant’s income initially, and at
least ennually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification, As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income., Program
participants must provide the recipient
or subrecipient with information at any
ime regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment,

§576.79. Limitation on transitional
housing. :

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months, )

§578.81 Term of commitment, repayment
of grants, and prevention of undue benetits,
(a) In general. All recipients and
subrecipients receiving grent funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordange with this part, for at least 15
years from the date of initial soccupancy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants

‘before receiving payment of grant funds.

(b) Gonversion, Recipients and:
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons., The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
axplanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
serviges in the Continuum of Care’s
geographic area, .’

(51 Repayment of grant funds, If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupanay,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b) of this section, If the

housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue bensfits,
Except as provided under paragraph (¢)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition, '
rehabilitation, or new ¢onstruction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may presctibé to
prevent the recipient or subrecipient
‘from unduly benefiting from such sale
or disposition, '

(e) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that moet the requirements of

_ this part;

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to mest the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homselessness,

§576.83 Displacement, relocation, and
acqulsition,

{a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. *'Project,” as used in this section,
means any activity or'series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking, ' :

(b) Temporary relocation, {1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate ternporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Gare program, When
a tenant moves for such a project under’

-conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C, 460146565, to apply, the
tenant must be treated as permanently
displaced and offered relocation
agsistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions, The length of
occupancy requirements in § 5678.79
may prevent a program participant from
returning to the property upon
completion (Ses paragraph (c)(2)(iii)(D)
of this section)., Any program -
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section: Program
participants termporarily relocated in
accordance with the policies described
in this paragraph must be provided:

{i} Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance wriiten
notice of: ‘ :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to‘occupy a
suitable, decent, safe, and sanitar
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)() of this section. o

{c) Relocation assistance for displaced
persons, (1) In general, A displaced
person (defined in paragraph {(c)(2) of
this section) must be provided ,
relocation essistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act, Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require proviging a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24,205(c)(2)(ii)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person’ means any
person (family, individual, business,
nonprofit organization, or farm) that . -
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

(A) Aftex the owner (or person in
control of the site) issues a notics to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date of the’
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renéw an expiring lease; if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
prog’ect; or

(D) By a tenant of a building that is
not agsisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
proijeot; or

(ii) For the purposes of paragraph (c)
of this section, the term *displaced
person” means any person (family,
Individual, business, nonprofit
organization, or farm} that moves from
real property, or moves personal
property from real property,
permanently, as d direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
perticipant is provided written notice
offering the program participant an
opportunity to ocoupy a suitable,
decent; safe; and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
Isase (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in § 678.77; or

(B) The program participant is
required to relocate temporarily; does
not return to the building or complex,
and any one of the following situations
oceurs:

(2) The program participant ig not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
eligible 1o return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations oceurs:

(1) The program perticipant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(3) Other conditions of the move are
not reasonable,

(11i) Notwithstanding the provisions of
paragraph (c)(2){) or (ii) of this section,
a person does not qualify as a
“displaced person” if: :

(A) The person has been evicted for

" serlous or repeated violation of the

terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or Jocal requirements (see § 578,91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purposs of evading the obligation to
provide relocation-assistance;

(B) Thie person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy; was provided written notice
of the project’s possible impact on the
person (e.g,, the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a result of the project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(1i));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578,79; or

(E) HUD dstermines that the person
was not displaced as a direct result of
acquisition; rehabilitation, or
demolition for the project.

(iv) The recipient may request; at any
time, HUD's determination of whether a
displacement is or would be covered
under this section.

() Initiation of negotiations. For
purposes of determining the formula for
compuling replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation; demolition, or
acquisition of the real property,
“initiation of negotiations’ means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the'case of
an option contract to acquire property,
the initiation of negotiations does not
becoma effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchass, such as a purchase
agreement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24,101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs,

() Appeals. A person who disagrees
with the recipient’s (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10), A low-
income person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards.

{a) In general, Recipients must initiate
approved activities and projects
promptly.

(b) Construction activities, Recipients
of funds for rehabilitation or new
construction must meet the following
standards;

(1) Construction activities must begin
within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(8) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(o) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence.

§578,87  Limitation on use of funds.

(a) Maintenance of effort, No
assistance provided under this part (or
any State or local government funds
used to supplement this agsistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons,

(b) Faith-based activities, (1) Equal
treatment of program participants and
program beneficiaries, (i) Program
participants, Organizations that are
religious or faith-based ere eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or Jocal
governmaent receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation. Recipients and

. subrécipients of program funds shall

not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(ii) Beneficiaries, In providing
services supported in whole or in part
with federal financiel assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice, )

(2) Separation of explicitly religious
dactivities. Recipjents end subrecipients
of Gontinuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
agsistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services, :

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character,
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law:
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services; without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents

(4} ﬁltemative provider, If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578.103(a)(13); Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements, '

(5) Structures, Program funds may not
be used for the acquisition,
construction; or rehabilitation of
structures to the extent that those
structures are used for explicitly
teligious activities, Program funds may

be used for the acguisition,
construction, or rehabilitation of
structures only to the extent that those
siructures are used for conducting
eligible activities under this part, When
a structure is used for both eligible and
explicitly religious activities, program .
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
inaligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
86), ‘

(6) Supplemental funds, If a State or
local government voluntarily
contributes its own fundsto supplement
federally funded activities, the State or
lacal government has the option to
segregate the federal funds or
commingle them, Howaver, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:’ :

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new

_ construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or’

{5) Rental assistance and opsrating,

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§578.89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws, -~

(a) Application requirement,
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of

grant funds to serve such persons is an

equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in § 576.2. To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B) of the Act; especially with
regpect to children and unaccompanied
youth, :

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons,

(c) Exception, The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§578.91  Termination of assietance to
program participants,

(a) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violates programi requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

{(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of;

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written.or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
dscision; and

(4) Prompt written notice of the final
decision to the program participant,

(c) Hard-to-house populations,
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases,

§578.93 Falr Housing and Equal
Opportunity, :

(a) Nondigcrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5,105(a) are applicable.

{b) Housing for specific
subpopulations, Recipients and
subrecipients may exclusively serve a
perticular homeless subpopulation in
transitional or-permanent housing if the
housing addresses a need identified by
the Gontinuum of Care for the
geographic area and mests one of the
following: -

(1) The housing may be limited to one
gex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex; :

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans; victims of domestic
violence and their children, or
chronically homeless persons and
families),

(3) The housing may be limited to
families with children,

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may exclude
persons who refuse.to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or.
alcohol on the premises.

{8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation {e,g., housing also
assisted with funding from the Housing
Opportunities for Persons with: AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g.; substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer services for a
particular type of disability, no
otherwise.sligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient must implement its

. programs in a manner that affirmatively

furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligtble
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, arid maintain records
of those marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and ,

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. N

(d) Accessibility and integrative
housing and ssrvices for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles Il and IIT of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities,

(e) Pro}l)ibition against involuntary
family separation, The age and gender
of a'child under age 18 must not be used
as a basis for denying any family’s
admission to a prdject that receives
funds under this part.

§578.95 Conflicts of Interest,

(a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

b) Continuum of Care board
members, No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(c) Organizational conflict, An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under thig part, or whena -
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts, For all other
transactions and activities, the following
restrictions app?{:

(1) No covered person, meaning a
person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isina
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect o an assisted
activity, or have a financial interest in
the proceeds derived from-an assisted
activity, either for him or herself or for
those with whom he or slie has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure, !

(2) Exceptions, Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph {d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies.

ii) Factors to be considered for
exceptions, In determining whether to
grant a requested. exception after the
recipient has satisfactorily met the
threshold reqnirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficlent administration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
effect of the following factors, as
applicable;

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

{D) Whether the interest or benefit
was prasent before the affected person
was in the position described in
paragraph Ec](i) of this section;

(Eﬁwiat her undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed

. against the public interest served by

avoiding the prohibited conflict;

(F) Whether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(GFAny other relevant considerations,

§578.97 Program Income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use, Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of -
this part, Costs incident to the
generation of program income mg be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges,
Rents and occupancy charges collected
from program participants ere program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing.

§578.99  Applicabliity of other federal
requiresments.

In addition to the requirements set
forth in 24 CFR part 8, use of agsistance
provided under this part must comply
with the following federal requiréments:

(a) Environmental review, Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in §578.31,

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision ofa
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Scﬁid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act, In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaininga -
satisfactory level of competition, where
the purchase price of the item excesds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(3) Must have established an
affirmative procurement program for the
procurement of recavered materials
identified in the EPA guidelines,

(e) Transparency Act Reporting,
Section 872 of the Duncin Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMBY), requires recipients to
report subawards made either as pass-
through awards, subrscipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669),

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C: 3501 ot seq.) may
apply to proposals under this part,
depending on the assistance requested,

8}) Applicability of OMB Circulars.
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agresments to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)—apply to governmental
recipients and subrecipients excep{
where inconsistent with the provgions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and .
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A~122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-based paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C, 4821-48486), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U,S.C, 4851-4856), and
implementing regulations at 24 CFR part
35, subparts A; B, H, J, K, M, and R
apply to activities under this program.

g) Audit, Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A~
133, “‘Audits of States, Lotcal .
Governments, and Non-profit
Or&anizations.”

) Davis-Bacon Act, The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 136, as applicable,

Subpart G—Grant Administration

§678.101 - Technical assistance.

{a) Purpose. The purpose of
Continuum of Care technical agsiatance
is to increass the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separdtion of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined. Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers; manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs;

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, o

(d) Awards. From time to time; as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance, HUD may enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds,

§576.103 Recordkeeping requiraments,
(a) In general. The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and meintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
.%1) Continuum of Care records; Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum

of Gare:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requiraments of §578.6(b);

ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meseting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(iii) Evidence that the Continnum has
prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records,
UFAs that requested grant amendments
from HUD, as set forth in §578,105,
must keep evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

3) Homeless status. Acceptable
evidence of the homeless as status is set
forth in 24'CFR 676.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must kesp
records that establish “‘at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance, Acceptable evidence is
found in 24 CFR 676.500(c). :

(5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic -
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file, This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim- has sought
assistance; medical or dental records;
court records or law enforcement :
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

{1i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual agsault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence, This may be
written observation by the housing or
service provider; a lstter or other
documentation from a victim service
provider, social worker, legal assistance
1;;rovider, pastoral counselor, mental

ealth provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records frfom
the perpetrator of the violence or family
members or friends of the perpétrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household,

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income:

(1) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(i) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (ii1) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

{iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expsected to receive over the 3-month
period following the evaluation,

(7) Program participant records. In
addition to evidence of ‘homeless”
status or “at-risk-of-homelessness’”
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance -
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(ii)(F); and

(1) Where applicable, compliance
with the termination of assistance
requirement in § 578,91, .

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(h),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
TeCesSary, .

(10) Match, The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578,73, The records
must indicate the grant and fiscal year
for which each matching coniribution is
counted, The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methodg that the
organization uses to support the
allocation of regular personnel costs,

{11) Conflicts of interest: The
recipient and its subrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in § 578.95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§ 678.95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in §678,95; and records
supporting exceptions to the personal
conflict-of-interest prohibitions,

(12) Homeless participation, The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under § 578.75(g€.

(13) Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements -
under § 578.87{b),

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

" (15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors, (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation’of
all monitoring and sanctions of
subrecipients, as applicable,

(ii) The recipient must retain
documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required,

(ifi) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85,36 and 24 CFR part 84,

(17} Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD,

(b) Confidentiality. In addition to
mesting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identigying information of any
individual or family who applies for -
and/or receives Continuum of Care
assistance will be kept secure and -
confidential; .

(2) The address or location of any
family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

(8) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

{c) Period of record retention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 years or the period specified below,
Copies made by microfilming,

hotocopying, or similar methods may
ge substitnted for the original records,

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and .

(2) Where Continuum of Gare funds
are used for the acquisition; new
construction; or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied; or used, by
program participants;

(d) Access to records, (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this saction,
HUD, the HUD Offics of the Inspector
General, and the Comptroller General of
the United States, or any. of their
anthorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to meke audits,
examinations, excerpts, and transoripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights, The recipient must
provide citizens, public agencies, and
other interested partiss with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privaay and obligations of
confidentiality and confidentiality
requiréments in this part,

) Reports: In addition to the
roporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as:in any
additional reports as and when required
by HUD, Projects receiving grant funds
only for acquisition; rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision; unless HUD provides an
exception under § 578:81(e).

§678,105 Qrant and project changes.

{a) For Unified Funding Agencies and
Continuums having only one recipient,
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient: Significant grant changes
include a change of recipient, a shift in
a single year of more (than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and charnging subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally

- awarded, or the most recent NOFA, are

met,

(b) For Continuums having more than
one recipient, (1) The recipients or-
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant c%anges
include a change of recipient, a change
of projact site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another; a reduction in'the
number of units, and a change in the
subpopulation served. ‘

(2} Approval of substitution of the
recipient is contingent on the new
recipiént meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded,; or the most recent NOFA, are
met,

{¢) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records,

§678.107 Sanctlons,

(a) Performance reviews, (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part; with or
without prior natice to the recipient. In
conducting performance reviews; HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD's
financial and reporting systems (e.g;,
LOCCS and e-snaps) and HMIS, Where
applicable, HUD may also consider
relevant information pertaining to the
recipient’s performance gained from

-
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other sources, including citizen
comments, complaint determinations,
and litigation, ‘

(2) If%lUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonsirate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements; HUD may change the
method of payment to require the
recipient to submit documentation -,
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit i{ts payment requests
and supporting documentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in-accordance with all
program requirements,

(55 1f the recipient fails to demonstrate.
to HUD's satisfaction that the activities
were carried out In compliance with-
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section,

(b) Remedial actions and sanctions.
Romedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to:
mitigate, to the extent possible, its,
adverse effects or consequences; and to
prevent its recurrence. -

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
nongompliance with program !
requirements, including;

1) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and ~
milestones necessary to implement the
affected activities arid projects;

(ii) Establishing and folfowing a
management plan that assigns
responsibilities for carrying out the
remedial actions;

(i1i) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
eligible activities or projects;

Fv) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and-
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vil) Making matching contributions
before or as draws are made from the
recipient’s grant,

(ZliHUD may change the msthod of
payment to a reimbursement basis,

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD’s
choosing,

(6) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible. .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities.

(7) HUD may reduce or terminate the
remaining grant of a recipient,

{8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available,

(c) Hecipient sanctions. If the
recipient determines thet a subrecipient
is not complying with a program
requirement or Its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b} of this section,

(d) Desobligation, HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not met;

(2) If HUD determines that delays
completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

() If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for & one-year
period;

(6) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and ;

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed,

§578.109 Closeout.

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term,

(c) Closeout agresment, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agresment, The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Contimium of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any program
income on dsposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

{i1) Use of real property essisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(1) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

{5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of orin
addition to the obligations in paragraphs
(c)(1) through (4) of this section..

Dated: June 28, 2012,

Mark Johnston,

Assistant Sscretary for Community Planning
and Development (Acting).

{FR Doc, 2012-17546 Filed 7—30-12; 8:45 am)
BILLING CODE 4210-67-P
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AUTHENTILZATED
US, GOVERNMENT .
INFORMATION
OPO,

Office of the Secretary, HUD

respect to dats, information or re-

port(s) required under subpart I of this

parh (but thab are not reguired by seo-
tions 808(m) or (u).of the Famie Mae
Charter Aot or by sections 807(e) or' (f)
of the Freddie Mao Aot), the Sedretary
may pursie eny civil or administrative
remedies or penalties against the GSH

- that may be available to the Seoretary.

The Beorstary ghall pursue such rem-
edies under applicable law.

(8) Procedures, The BSecretary shall’
comply with the procedures set forth in
subpart G of this part in connection
with any enforscement action that he or
she mey initiate agalust a GSE under
paragraph (¢) of this section,

{68 ¥R, 68643, Nov; 2, 2004]

PART 84—UNIFORM- ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND  OTHER NON-
PROFIT ORGANIZATIONS

subpari A—General

Beo,

84,1 Purpose,

84,2 Definitions.

84,8 BDiféot on other issuanoes.

. 84,4 Deviations,

84.6 Bubawards, .
subpart B—Pre-Award Reguirements

84,10 - Purpone.
84,11 Pre-award polioias.
84,12 Iorins for applying for Federal assist~

anoe.

84,13 Debniment and suspension; Drug-Froe
‘Workplace, .

84,14 ‘Bpsolnl award conditions,

B4.16 Matrio system of measurement.

84,16 Resouros’ Oonservation  and Reoovery

Aot,
84,17 Cortifioations and reprasents,ﬁons.

Subpan C—-PosI-Award Requhemenfs

I‘INANUIAL AND PROGRAM MANAGEMENT

84,20 Purpose of financial and program man-
agement,

84,21 Btendards for finanofal mansgement
gysbems.

84.22 Payment,

84,23 Oost sharing or matohing,

84,24 Program income,

84,25 Revision of budget and program plaus,

84,28 Non-Feferal andits,

84,27 Allowable costs,

Pi. 84

84.28 i’erlod of avallability of funds.
" PROPERTY STANDARDS

84,80 Parpose of property standards,

84,81 Insuranos ooverage.

84,92 Real proporty.

84.83 PFederally-owned and exempl; proparby.

84,84 BDguipment,

84,95 Bupplies and other axpenda.ble prop-
erty. .

84,38 Intangible property,

B4.87 Property trust relationship.

PROCURTMENT BTANDARDS

84,40 Purposs of proonrement standards,
8d.41 Reoipient responsibilities.

‘84,42 Oodes of conduot,

84,48 Competition.

84,44 Proourpment procedurse,
84,46 Oost and price analysis,
84,46 Proourement reoords,
84,47 Oontract administyation.
84,48 Contraot provisicns,

REPORTS AND RECORDS
84:50: Purpoae of roports and records.
B4,51 Monitoring' and- reporting p»ogra.m
porformanos,

84.62. Finanoial reporting:
94,58 Rotention and access requirements for

reocoyds,
THERMINATION AND DNFOROEMENT

84,60 Purpose of termination and enforce-
ment, !

84,61 'Termination,

84,62 Enforoement.

Subpart D—After-the-Awaitd Requirernents

'8440 Purposs,

8471 Qloseout procedures,

8472 Bubseguent adjustments and oon-
tinuing responaibilities.

8478 Oolleotion of amounts due,

Subpant E~Use of Lump Sum Granls

84,80 Conditions for wse of Lump Sum (fixed
price ox fixed amount) grants,

84,81 Definition,

84,82 Provisions applicable only to Jump
swm grants,

84.83 Propoerby standavds,

. 84.84° Proowrement standevds,

84,86 Reports and records,

8486 Termination and sxforoement,

84,87 Closeout prooedures, subssguent ad-
justments: and ocontinuing 1esponsibﬂ-
ities.

APPIENDIX ‘A 70 PART 84-~CONTRACY. PROVI-
SIONS

AUTHORTTY: 42 U,8,0. 3635(4),

BOUROCE; 62 FR 47011, Sept, 13, 1684, unless
otherwies noted,
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§84.1

Subpar A—General

§84,1 Purpose,

This part establishes uniform admin-
Istrative requirements: for: Federal
grents and agreements swarded to in-
stitutions of higher sdnocation; -hos-
pitels, and other non-profit orgeniza-
tions, Additionel or inconsistent re-
guirements shall not be imposed, ex-
-+ oept ag provided in §§B4.4, and 84,14 or
unless spenifioally required by Federal
statute or exeoutive ordeyx, Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to Btate reguirements,

§84.2 Definitions,

Acorued  evpenditures  means  the
charges inourred by the reoipient dur-
ing & given period requiring thé provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
ocontractors, subreoipients; and other
payees; and :

(3) Other amounts becoming owed
under programs for whioh no' ourrent
services or performance is required,

Acorued income menns the sum of:

(1) Barnings during & given period
from:

(1) Bervices psrformed by the reoipi-
ent; and

(i1) Goods and other tangible prop-
erty deliversd to purchasers; and

(2). Amounts becoming owed to the
recipient for which no ourrent services
or performence is required by the re-
. oipient;

Acquisition cost of eguipment mesns
the net invoios prics of the syguipment,
inoluding the cost of modifications, at-
tachments, acoessories, or auxiliery
appexatus necessary to make the prop-
erby usable for the purpose for which'it
was aoguired, Other charges, suoch as
the cost of ingtallation, transportation,
taxes, duty or protective in-traneit in-
suranoe, shall be included or exoluded
from the unit acquisition. cost in ac-
cordance with the reoipient's: régular
apoounting practioes,

Advance means: g payment made by
Treasury cheock or other appropriate
payment  meocheniem: to o reoipient
upon its request either before outlays
are made by the recipient or through

24 CFR Sublitie A (4-1-11 Edition)

the use of predetermined - payment
sohedules,

Award mesns finanoial assistance
that provides support or stimulation to
accomplish & public purpose, Awards
inolude grants and other agresments in
the form of money or property in lien
of money, by HUD to an sligible recipi~
ent, The term does not inolude: tech-
niop) pegistance, whioh provides serv-
joes ingtend of monsy; other assistance
in the form of loany, Joan guerantees,
oapital advances under the Seotions 202
and 811 programs, interest subsidies, or
insurance; direot payments of any kind
t0 individuels; and, oontracts which
are reguired to be entered into and ad-
ministered under procurement laws
and regulations.

Cash ocontributions meens the reoipi-
oent’s oash outlay, including the outlay
of money contributed to the recipient
by third parties:

Closeout reans the process by which
HUD determines that all applicable ad-
minigtrative actions and all required
work of the award have bsen completed
by the recipient and HUD,

Coniraol mesns ¢ proourement con-
fract under an award or subaward, and .
a proourement subsontract under a re-
cipient's or subreoipient’s contract,

Oost sharing or moatohing means that
portion of projest or program costs not
borne by HUD.

Date of oompletion means the date on
whioh all work under en award is ¢om-~
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed oosts means those charges
to an award thet HUD determines tio be
unallowable, in accordence with the
applicable Federal. oost prinociples or
other terms and conditions contained
in the award, ‘

Equipment means tangible nonexpend-
able personal property including ex-
smpt property oharged directly %o the
award having a nseful life of more than
one year and an aoquisition cost of
$6000 or more per unit. However, con-
pistent with recipient policy, lower
limits may be established.

Ezoess property means property under
the control of HUD that, as determined

‘by the Seoretary, i8 no longer regquired
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for its neefls or the discharge of its rs~
sponsibilities. . -

Ezempt property. means tangible per-
song)] property scguired: in whole or in
pert with Federal funds, where HUD
has statutory suthority to vest title in
the recipient without further obliga-
tion to the Federal Government, An ex-

ample of exempt property anthority is
contained in the Federal Grant and Jo-
operative Agreement Aot (81 U.B.0.
6308), for property acquired under an
award to conduct basio or applied re-
search by a non-profit institution of
higher edusation or non-profit organi-
zabion whose principal purpose is con-
duoting solentific researoh,

Federal oawarding agency means thé
Federe]l agency that provides an award
to the reoipient,

Federal ‘fwhds authorized means the
total aimowit of PFederal -funds™ obli-
gated by HUD for use by the recipient;
This amount may include any anthor-
ized cerryover of unoblgated funds
from prior funding periods: when: per-
mitted by BHUD regulations or imple-
menting instrnctions;

Federal share of real properﬁy, equip-
ment, or supplies mesns thet percent-
age of the property's acquisition’ costs
and any - improvement :expenditures
paid with Pederal funds,

Funding: period meens: the psrlod ‘of
time when Federal funding is available
for obligablon by the reoipient, -

Intangible- property: and. debt instru-

ments means, but is not limited to,
trademarlks, ocopyrights, patents and
petent applioations and. such property
_a8 loans, notes and other debt instru-
ments, lease. agieements, stook: and
other instruments. of property ownexr-
ghip, whether considered tangible or in-
tangible,

Obligations means the amounts. of or-
ders placed, . contracts and. grauts
awarded, servioces received and similax
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period:

Outlays or expenditures means oharges:

made to: the project or program, They
may be reported on a oagh or acorual
basis, For reports prepared on aoash
basis, outlays are the surn of cash dis-
bursements for direct charges for goods
and servioes, the amount of indirect ex-
pense charged, the value of third party

584,2

in-keind. oontributions. applied and the
armount of cagh advances and payments
meade to subrecipients, For reports pre-
pared on an acorual basis; outlays are
the swm of oash Gisbursements for di-
reot oharges for goods and services, the

amount. of - indirect expense incurred, -

the velue of in-kind contaibutions ap-
plied; and. the. mebt inorease (or- de-
arease) in the amounts owed by the re-
cipient for goods and other property re-

ceived, for services performed by em- -

ployees, contractors, subrecipients and
other payees and other amounts be-
corhing owed under programs for which
no onrrent pervices or performance are
required.

Personal: property - means- property of
any kind exospb real property. It may
be tangible, having physioal existence;

or intangible, having no physical exist-:
~enoe, such as oopyrights, patents, or

seourities.

“Prior - approval - means - written ap-
provel by -an: anthorized: official evi-
denocing prior consent:

Progrom income means’ gross - income
sarned by the recipient thet is direotly
generated by s Bupportsd sotivity or
earned as o resulb of the award (ses ex-
olusions in §§84.24 (e) and (h)). Program
income includes, but is not limited to,
inooms from  fees for ‘services  per-
formed, the use or rental of yeal ox per-
sonal property acguired under feder-
ally-funded projeots, the sale of coro-
modities or items fabrioated under an
award,. Hoense fees and royalties on
petents and copyrights, and interest on
loans made with award fonds, Interest
earned on advances of Federal funds is
not program income, Bxoept as other-
wise provided in BEUD regulations or
the terms and conditions of the awaxrd,
program inoome does not include the
receipt ‘'of principal on loans, rebates,
oredifs, ~discounts, ebo., or interest
earned on any of them,

Project costs wmesns _all allowable
costs, as set forth in the applicable
Pederal cost principles; incwrred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the. objectives . of the award
during the project period.

Project period roeans the period estab-
lished in the award dooument during
wlai;sh HUD sponsorship begins and
ends,
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Properly means, unless otherwise
stated, real property, equipment, in-
tangible property ‘and debt ' instru-
ments,

Real property means land, including
land improvements, striuocturas and ap-
purtenances thereto, but excludes mov-
able maohiriery and equipment.

Recipient meesns- an organigation: ro-
osiving - finanolal :assistance - direotly
from HUD to oprry’ out a project. or
program, The term inolndes publio and
private institutions of higher edu-~
cation; public and  private hospitals,
and other quesi-publio and private non~
profit organizations such as, but not
Umited to, sommunity action agencies,
researoh institutes, educational asso-
olations, and health centers. The term
includes - commeroied . oxganizations,
international organizations when oper
ating domestioally: (suoh as agenoios of
the United Nations) which are reoipi-
ents, subreciplemts,  or contractors: or
subocontractors of récipients or sub-
recipients, The: term: does: not.include
government-owned contractor-operated
faollitios or research centers yroviding
continued support for mission-oriented,
large-seale programs: thet are govern-
ment-owned or controlled, or are des-
ignated - as - federally-funded  research
and development - centers,. The  term
does not inolude mortgagors thet: re-
celve mortgages insured or - held. by
HUD or mortgagors or project owners
that reoceive : oapita).. advanoces. . from
HUD under the Section 202 and 811 pro-
grams, .

Researoh and development means all
researoh aotivities, both basio and ap-
plied, and all' development aotivities
that are supported at universities, col-
leges, and. other non-profit imstitu-
tions. “Research’ is defined as a sys-
tornatic study directed toward fuller
solentific knowledge or understanding
of the subject studied, ''Development’’
is the systematic use of knowledge and
understanding gained from resedrch di-
reoted toward the produchion of useful
materials, devicer, systems, or meth~
ods, inoluding design and development
of prototypes and prooegses. The term
regearch ~also includes ‘activities “in-
volving the training of individuals in
regearch teohnigues whers suoh activi-
ties utilize the same facilities as other
research “and - development activities

24 CFR Subtitle A (4-1-11 Edifion)

and where suoh aocbivities are not in-
cluded in the instruotion funotion.

Small ewards mesns a grant or coop-
erative agreement not - exoeeding
$100,000 or the small purchase threshold
fixed at 41 'U.8,0, 408(11), whichever is
grenter, .

Suboard means; .

(1) An award of finanoial assistance
in the form of money, or property in
Heu of money, made under an award by
a recipient to an eligible subreoiplent
or by a subreoipient to a lower tier sub-

- racipient, The term includes finanoial

assistance when provided by any legal
agreement, even if the agreement. is
ealled a oontraoct, but does not inolude
proourement, of goods and pervices nor
does 1t include any form of assistance
which is exoluded from the definition
of “award”, :

(%) For Community. Development
Block Grants, the toerm  “subaward'
does not.include - the. arrangement
whereby the prime reoipient transfers
funds to another entity and that entlty
i5:the project, A distinction is made be-
tween suoch g tranefer for: the further-
anoe of the prime reciplent's goals and
the transfer of funds to a subrecipient
who: oarries out: activities and is ac-
countable: to the prime repipient. For
example; in s ODBG: award where &
prime recipient has as its program gorl
the revitalization of a downtown ares;
the funds: transferred to s businees in
the downtown ares to remodel its store
would not be oconsidered a subaward
pubject to this part 84,

Subresipient means the legal entity to
which & subaward is made and which is

* gooconntable to the recipient for the use

of the funds provided The: term: in-
clutles commerocial organizations:- and
international -organizations ‘operating
domestioally (such as agencies of the
United Nations)i -

Supples means all psrsonal property
exoluding equipment, intangible prop-
erty, and debt instruments ay defined
in this section; and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under ‘& funding agreement

“(“subject lnventions"), as defined in 37

OFR- part 401, ''Rights to. Inventions
Made by Nornprofit Organizations and
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Small Business Firms Under Govarn-
ment Grants, Oontrapts, and Coopera-
tive Agresments,”

Suspension meens: an action by HUD
that temporarily withdraws HUD spon-
sorship under an aweard, pending ocor-
reotive notion' by the reoipient or pend-

ing a deoision to terminate the awnrd:

by HUD. Suspension of an award is a
separate aotion from suspensions under
HUD regulations implementing .0,
12649 and B,0, 12889, ‘‘Debarment and
Suspension,” at 2 OFR part 2424, -

Termination meens the osnoellation
of HUD sponsorship,- in- whole or in
part, under:an agrsement at any time
prior to the date of completion.

Third porty in-kind contributions
means the value of non-oash contribu-
tions provided by non-Federal third
parbies, Third. party:in-ldnd. contribu-
tions may be in the form of real prop-
orty, egnipment, supplies and other éx-
pendable property, and the value of
goods and services. directly benefiting
and speoifically  identifiable . to the
project or program.

Unliquidoted obligations, for finaneinl.

reports prepared on & oash basis, means
the ‘amount of obligations inourred by
the reciplent bhet have not been paid.
For reports prepared on: an asorusd ex-
penditure: basis,  they: represent . the
amount of obligations incurred by the
reciplent for  which an outlay lhas not
hesd recorded.

Unobligated -balance ‘yneans the: por-
tion of the funds: anthorized by HUD
that has not heen: obligated by the re-
oipient and 1s determined by dedunoting
the onmulative oblipations from the
oumulative funds authorized,

Unrepovered indireot “cost means the
difference bebtween the amount awarded

. and the amount which could have been
awearded under the recipient's approved
negotiated indirect cost yate,

Worlking capital advance mesns & pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
dishursement needs for 8 given initial
period.

{89 FR 47011, Bept.-18, 1884, ag &menaed ot 72
PR 73462, Deo, 27, 2007)

§84.3 Effect on other issuances,

Por awards subject to this part, all

administrative requirements of ocodi-
fied program repulabions, progrem

§84.10

manuals; “handbooks’ and other non-
regulatory niaterials which are inoon-
sistent with the requirsments of this
part shiadl be superseded, exoept to the
extent they ars requived by statute, or
authorized i socordance with the devi~
abions provision in §84,4,

§84.4 Deviations,

The Offjce of Management and Budg-

et (OMB) may grant excaptions for

classes of grants or veoiplents subject

to the requirements of this rule when

exosptions are not prohibited by stat-

ute, However, in the interest of max~

imum wiformity, exoeptions from the’
requirements of this rule shall be per-

mitted only in unusuad cirowmstanoss,
HUD may apply more: restriotive re-

guivements to & oclass of reoipients

when approved by OMB, may

apply less  restriotiveé reguwirements

when swardiig small awards and when

approved by OMB, exespt for those re-

guirements which ave statutory, Bx-

ceptions. on: a. case-by-ocase basis mey

2180 be made by HUD.

#84.,6 Subawards,

Unless seotions of this paxt speoifi-
oally exclude subrecipients from oov-
erage, the provisions of this part shall
be appled to subrecipients performing
work under pwarde i such subreoipi-
ents are Institutions of higher edu-
oation, hospitals;, scommeroeial organiza~
tions and international organizations
operating domestionlly, or other non-
profit organizations. Btate; looal and
Federally recognized Indian tribal gov-

“ernment subrecipients ‘are subject to

the provisions of regnlations imple-
menting the grants management com-
mon rule, '‘Administyrative Require-
ments for. Grants snd Cooperative
Agresments to State, Loocal and Fedey-
ally Recognized Indian Tribal Govern-
ments," (24 OFR paxt 85).

Subpart B—Pre-Award
Requirements :

§84.10 Purpose,

Sections 84,11 throagh 84,17 preseribe
forms and imstrnotions and other pre-
award matters to be used in applying
for HUD awards,
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§84.11

8411 Pre-award polivies,

(8) Use of. Grants ond Cooperativa
Agreements, and Contracts, In- each. in-
stanos; HUD shall decids on the appro-
priate award instrument. (1.e., grant,
cooperative  agréement, or ocontraot),
The Tederal Grant and Cooporative
Agreement Aot (31 U.8,0, 6301-08) gov-
erns the uss of grants, cooperative
agreements and oontraocts, A grant or
cooperative agreement shall be used
only when the prinoipal purpose of &
transaction is to accomplish a public
purpose: of support:.or stimulation au-
thorlzed by Federal statute, The stabu-
tory oriterion for: choosing betweon
grents: and cooperative sgreements is

thet for the latter, “‘substantial in-.

volvement is expeoted between the. ex-
eoutive  agency and the Btate, local
government, or. other recipient when
carrying out the aotivity contemplated
in the agreement,”: Contracts shall be
used when the prineipal purpose is ac-
quisition of property or services for the
direot’ benefit or use of the Federal
Government,

(b) Public Notice and Priority Setting,
BUD ghall notify the public: of it in-
tended funding priorities for: disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84,12 . Forme for applying fox Federal
assistance,

(#) HUD shall domply with the appli-
cable report olearance requirements of
5 OFR .parb 1820, 'Controlling Paper-
work Burdens on the Publie,! with re-
gard to all forms used by BUD in place
of or ag a supplement to the Standard
Form 424 (SF-424) series. .

(b) AppHoants shall uge the SF-424 so-
ries or those forms and instruotions
presoribed by HUD.

(o) For Pederal programs coversd by
B.0. 12872, “'Intergovernmental Review
of Federal Programs,’’ the applicant
ghall complete the appropriate sections
of the SF-42¢ (Application for Federal
Assistanos) indiceting whether the ap-
plioation was pubjeot to review by the
State Single Point of Contact (SPOO);
The name and address of the S8POC for
a partioular State oan be obtained from
the Catalog of Federal Domestic. Assist-
ance, 'The 8POC shall advise the appli-
oant whether the program for whioch

24 CFR Sublitle A 4-1-11 Edltion)

applicetion is made has been seleoted
by that State for review,

§84.18 Debarment and
Drug-Free Workplace,

() Reolpients and subrecipients shall
comply with the governmentwide non-
proourement debarment and suspension
requirements in 2:0FR. part 2424, These
governmentwide requirements restriot
subawards and oontraots- with. gertain
parties that ere debarred, snspended, or

otherwise excluded from or ineligible
for participation in federal assistence
programs or aotivities, -

(b) Recipients and subreoipients shall
comply. with the requirements of .the
Drug-Free Workplacs Aot of 1988 (42
U.8.0. 701), as set forth at 24 CFR part
21;

[72 FR 78491, Deo, 27, 2007)

§84,14 Special award eonditions.

If an spplicant or recipient:

(e) Has & history of ‘poor perform~
ance;

(b) Is not financially stable;

(c) Has a menagoment system: that
does not meet the standards presoribed
in'this part;

(8) Has not oconformed to the terrms
and conditions of s previous award; or

(e) Is not otherwise responsible, HUD
meay impose additional ragquirements as
needed, provided that such applicant or
reoipient ig notified- in writing as: to:
the nature of the additional require-
ments, the reason why the additional
requirements. are. belng  imposed, the
nature of the correstive action. needed,;
the time allowsd for: completing the
corrective aotions, end the method for
requesting reconsideration of the addi-
tional requirements imposed, Any spe-
clal conditions. shall be. promptly re-
moved onos.. the. . oconditions. . that
prompied them have been corrected,

suspension;

§84.15 'Metric systom of measurement,

The Metric Oonversion. Aoct, as
amended by fhe Ommnibus Trade and
Competitivenese Act (16 U.8.0. 205) de-
olares that the. metric system is. the
preferred messurement system for U.S,
trede and commerce. The Act reguires
each Federal agency to establish a date
or dates in oconsultation with the Seo-
retary of Commerce, when the metric
system of measurement will be used-in
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the agenoy’s procurements, grants, and
other business-velated activities, Met-
rio implementation may. take . longer
where the use of the system is initially
impraotioal or: Mkely to. cause signifi-
oant inefficiencies in the accomplish-
ment of federally-funded aotivities.
HUD shall follow the provisions of H,O.
12770, *Metric Usage In Federnl Gov-
ernment Programs.'

$84.16 Resoﬁroe Conservation and Re-
oovery Aot,

Under the Resource Uonservation and
Reoovery Aot (RCRA) (Pub. L.. 94-580,
42 TU.B.0, 6962), any Btate agency or
agenoy- of & politionl subdivision of a
Btate whioch is using appropriated Fed-
eral funds-must: comply: with Seotion
6002, Seotion 6002 requires that pref-
erence be given: in: proourement: pro-
grams 0 the purchess of speoific prod-
nots oconbaining reoycled materials
identified in- gunidelines developed. by
the Hanvironmental Proteotion Agenoy
(BPA) (40 OFR: parts 247 through 264),
Acocordingly; State and . looal institu-
tlong of higher eduoation, hospitsls,
commercial - organizations: and  inter-
national oxganizations when operating
domestioslly, and non-profit organiza-
tions that -reoeive - direot Federal
awards or other Federal funds: shall
glve preference in their ‘procurement
programs funded with Federal funds to
the purchase of recyoled produots pur-
suant to the EPA guidslines.

84,17 Oertiﬁoatxons and repressnta-

tions,

Unless prohibited by statute or codi-
fied regilation, HUD is suthorized and
encouraged to allow reviplents to sub-
mit certifications and representations
vequired by statute, exeontlve ordex; or
regulation on an annhual bagis, if the ve-
oiplents have ongoing and continuing
relationships with the agency, Annugl
cortifications and representations shall
be signed by responsible officlals with
the aubthority to ensure recipients'
compliance with the pertinent require-
ments,

§84.21

Subpairt C—Post-Award
Reguirements

FINANOIAL AND PROGRAM MANAGEMBNT

§84.20 Purpose of financial and pro-
gram management,

" Seotions 84,21 through 84.28 prescrlbe
standards for financial management
systems, - methods. for meking pay-
ments and rules for: sabisfying ocosh
sharing and matohing -requirements,
sooounting for program income, budget
revision approvals, making andits, de-
termining allowebility . of oost; and es-
tablishing fund availability,

$84,21 Standards for financial mane
agement systems,

(a) HUD shall require: recipients- to
relate finanocial data to performance
data and develop unit cost informetion
whenever practioal, -

(b) Reoipients' financial management
systems shall provide:for the following:

(1) Aocourate, current: and- complete
disclosurs of the finamcigl: reswlts of
each  federally-sponsored: project or
program in asoordance with the report-
ing requirements set forth in §84,62. If
s’ reoipient mainteins: its records: on
other than an socrual basis, the reoipi-
ent shall'not be raguired to establish
an aoorusl accounting system. These

- reoipients may  develop: such - aoorual

data for their reports on the basis of an

analysis of the dooumentation on hand.

“(2) Reoords that idenbify adequately
the source and appliostion of funds for
federally-sponsored - activities,  These
records shall contain information per-
taining to Federal awards, authoriza-

tions, oblpations, wunobligated bal- -

ances, gseets, ontlays, income a:nd in-
terest.

(8) Bffeotlve ocontrol over and ac-
countability for all funds, property and
other assets. Reciplents shall - ade-
guetely safegiard all such assebts and
assure they are used solely for author-
ized purposes,

(4) Comparison of outlays with budg-
et amonnts for each award, Whenever
appropriate, . finanoial  informebion
ghould be related to performsance and
unitb oost date,

+ (6) Written prooedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S,
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§84.22

Treasury and the issuance or redemp-
tion of oheoks, warrants or payments
by other means for program purposes
by the recipient, T'o the extent that the
yrovisions of the Oash Management Im-
provement Aot (OMIA) (Pub. L. 101-4568)
govern, payment methods of State
agenoles, Instrumentalities, and fisoal
agents phall be consigtent with OMIA

Tranpury-State Apresments :or the:

CMIA defanlt procedures codifled ab 81

OFR pert 206, “Withdrawal of Oash:

from the Treasury for Advanoss under
Federal Grant and Other Programs,”

(6) Written ~proeedures - for . deter-
mining the réeasonableness, allocability
and allowabilty of costs in acocordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award, :

(1) Accounting records including cost
aocounting records that are supported
by source dooumentation, .

(o) Where the Federal Government
guarantess or insures the repayment of

money borrowed by the resipient; HUD,

at its discretion, may reguire adeguate
bonding and- insurance . if the honding
and insurance reguirements: of the re-
oiplent: are not: deemed adequate. to
protech the interest of the Federal Gov-
ernment, i .
(d) HUD. may. require adequate fidel-
ity ‘bond coverage: where the reoipient

lacks sufficlent ooverage to protect the -

Federal Government's jnterest,

(e) Where bonds are required in the
pituations. desoribed abovs, the bonds
shell be obtained from companies hold-
ing certificates. of authority as acoept-
able sureties, as presoribed in 81 OFR
part 223, “Sureby Companies Doing
Business with the United States.”

§84,22 Payment,

(a) Payment methods shall minimize
the time slapsing between the transfer
of funds from the United States Treas-
ury and. the issnance or redemption of
cheoks, warrants, or payment by other
means . by the recipients,  Payment
methods. of State agencies or instru-
mentalities shall be congistent with
Treasury-State OMIA. agreements or
defanlt prooedures oodified et 31 OFR
part 205,

(b) Recipients are to be pald in ad-
vanoe, provided they maintain or dem-
onstrate the willingness to meintain:

24 CFR Subditle A (4-1-11 Edilion)

(1) Written prooedures that minimize
the time elapsing between the transfer
of funds and disbursement: by the re-
cipient; and

(2) Financial mansgement  systems
that meet the standerds for fund ocon-
trol and acoountability ‘as established
in §84,21, Oash advances to p recipient
organizetion  shell be- limited- to the
minimum  amounts - needed -.and : be
timed to be in aocordance with the ao-
tusl, immediate oash regquirements of
the reoipient organization in onrrying
out the purpose of the approved pro-
gram or projeot, The timing and
amount of ocash advances shall be as
olose a8 is administratively fessible to
the actual disbursements by the recipi-
ent’ organization for direct program: or
project “ocosts  and. the proportionate
shere of any allowable indirect costs:

(0) Whenever possible, advanoes shall
be  consolidated : to: cover:anticipated
cash needs for all awards made by HUD
to the racipient.

(1) Advance payment mechaniems in-
olude, but are pot limited to, Treasury
cheolt and eleoctronio funds transfer,

(2) Advanoe payment: mechanisms are
subjsoct to 81 UFR part 206 .

(8) Reolplents shall' be autborized: t
submit requests for advances and reim-
bursements - at least: monthly when
electronio fund transfors are not used,
_ (@) Reguests for Treasury oheok ad-
vanoe payments.  shall' be . submitted
through electronio. means: determined
by the authorizing HUD program, or on
forms a8 may be authorized by. OMB.
This form 1as not to be used when Treas-
ury check: advancs payments ere made
to the reoipient autometically through
the use of a predetermined. payment
gohedule or if precludsd by special HUD
instruotions for electronic funds trans-
for,

(6) Reimbursement is the preferred
method when the reguirements in para-
graph (b) of this seotion cannot be met.
HUD may also use this method on any
construotion . agreement, or if the
muejor portion  of the  oconstruction
projeot . is . accomplished through pri-
vate market finanoing  or. Federal
Joans, and the Federal assistance oon-
stitutes a minor portion of the project.

480

ATTACHMENT ... D
PAGE..%... OF.. %1, PAGES

aper



Office of the Secretary, HUD

(1) When the reimbursement niethod
is used, BUD shall malke payment with-
in 80 days after receipt of the billing,
unless the hHilling is impropey,

(%) Reolpients ghall be authorized to
submit: request for reimbursement at
least monthly when eleotronio fands
transfers aye not used,

(f) I{ 5 reolpient cannot meet the ori-
teria for advance payments and HUD
hes determined that reimbursement is
not fonsible beoause the resipient lacks

suffioient working oapital, HUD may-

provide oash on a working capital ad-
vanos basis, Under this procedurs, HUD
shall advanoe oash to the reoipient to
cover its estimated disbursement needs
for an initial. peviod generally. geared
to the awardee’s. disbursing = oyole.
Thereafter, HUD. sghall reimburse the
recipient for ite actudl cash: disburse-
ments, The. working  oapital advance
method. of payment: phall not. be used
for recipients unwilling .or unable to
provide timely advances to their sub-
reoipient to moeet the subreoipient's ag-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall dishburse funds available from
repayments to and interest earned on &
revolving. fund, - program. income, . re-
bates, refunds; oontract sebtlements,
audit recoveries and interest earned on
such funde hefore requesting additional
cesh yayments, -

(h) Unless otherwise required by sta.t~
ute, HUOD shall not withhold payments

for proper-oharges mads by reciplents:

at eny time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the projeot objeotives; the terms
and conditions of the award; or Federal
reporting requirements,

(2) The recipient or subrecipient is
delinquent "in & debt to the” United
States ag defined in OMB Olroulay A~
128, “Managing Federal Oredit Pro-
grams," Under such oconditions; HUD

_may, upon reasohable notioe, inform
the recipient that payments shall not -

be made for obligations inourred after
a specified dabte uniil the oconditions
are oorrected or the indsbtedness to
the Federal Government is liguidated,
(1) Standards governing the use of

.Jbanks and other institutions as deposi-

§84.22

tories of funds advanoced under awards
are as follows,

(1) Bxzoept for situntions desoribad in
paragraph (1)(8). of this section, HUD
ghall not reguire separate depository

. accounts for funds provided to a recipi-

ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a reciplent, However, reoipi-
ents must be‘able o acoount for the re-
ceipt, obligation a.nd expendihure of
funds,

(2) Advanoes of Federal ﬁmds shalibe
deposited and maintained in. insured
aoccounts whenever possible,

(1) Uonsistent with the national goal
of expanding - the  opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged: to’ uss: women~:owned: and
minority-owned banks (a bank which.is
ownefl st least 60 percent by women or
minority group membpexrs).

() Reoiplents shall maintain. ad-
vanoes- of Federal funds- in interest
berring aoccounts, unless paragraphs
(oY), ()(2); ‘or- (k)(3). of this. section
B:pply- -

(1) The reoipient receives. less. than
$120,000 in Federal awardg per year.

(2) The Dbest reasonably available in-
terest bearing aocount would not be ex-
pected to eaxn interest in exocess of $250
per year on Federal oash balanoes,

(8) The depository wbuld require an
average or minimum halanove. sohigh
that 1t would not ‘be feasible within the
expeocted Federal and non-Federal oash
resourass.

(1) For those entities where OMIA
and its implementing - regulations Ado
not apply, interest earned on Federal
advanoces deposited in interest bearing
sooovnts shall be remitted annvally to
Department - of ~Health - -and - Human
Services,” Payment Management - Sys-
tem, R.0. Box' 6021, Rookville, MD
20852, In keeping with Bleotronic Funds
Transior riles (81 OFR paxt 206), inter-
et should be remitted to the HHS Pay-
ment Managenient System through an
eleotronic mediwm  such - as  the
FHDWIRE Deposit systeni. Reoipients
whioh do not  have ' this ocapability
shonld use a cheok, Interest amounts
up to $260 per year may be retained by
the reoipient for administrative ex-
pense, State universities and hospitals

shall comply with OMIA, as it pertains |
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§84.23

to interest, If an entity subject to

OMIA uses its own funds to pay pre-

award ‘costs for disoretionary awsrds

without prior written approval from

the Federal awarding agenoy, 1t walves

g&;‘ighb to recover the interest under
s il

169 'R, 47011, Bept. 18, 1994; as amended at 76
FR 41088, July 16, 2010)

§84.28 Cost sharing or matohing,

(a) All-contributions, including cash
and third party in-king, shall be ag-
cepted a8 part: of the recipient’s cost
shering or matching when such oon-
brix]ioubions mest all of the following ori-
teria.,

(1) Are verifiable from the realpient's
repords,

(2) Are not inoluded as contributions
for any other federally-assisted project
or Program;

(8) Are nesessary and reasonable for
proper and effioient accomplishment of
projeot or prograx objectives. ;

(4) Ave allowable under the applica~
ble cost prinoiples, i

(6) Are not paid by the Federal Gov-
ernment under enother award, exoept
where puthorized by Federal statute to
be used for cost sharing or matching,

(8) Are provided for in: the approved
budgeb when reguired by HUD.: -

() Conform- t0 other: provisions: of
this part, as applioable;

(b) Unreoovered indirect costs mey he
included: a8 - part- of -cost  sharing. or
n}atohing only with the prior approval
o H .

(o) Values for recipient contiributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost prinociples. If HUD anthorizes
reoipients to donate buildings or land
for construction/facilities. acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matohing shall be the lesser of para-
graphe (c)(1) or (0)(3) of this section,

(1) The certified value of the remain~
ing life of the property recorded in the
recipient’s: agoowiting - records. ab the
time of donation.

(2) The ourrent fair market value, How-
over, when there is suffioient justifioa-
tion, HBUD may approve the use of the
current- fair market value of the do-
neted property, even if it exceeds the

24 CFR Sublille A (4-1-11 Edition)

certified value ab the time of donation

"to the project.

(d) Volunteer services furnished by
professional . and. technloal personnel,
oonsultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matohing if the service is an
integral and neocessayy part of an ap-
proved project or program, Rates for
volunteer servioes shall bs oonsistent
with those paid for similar work in the
reoiplent's organization. In those in-
gtances in which the reguired skills are
not founad in the reciplent organisation,
rates shall be coneistent ‘with those
paid for similar work in the labor mar-
kot in which the recipient compstes for
the kind of gervices involved, In elther
onbp, paid fringe benefits that are resa-
gonable, allowable, and allocable may
be included in the valuation,

(6) When an employer other than the
reoipient furnishes the services of an
employes, these services shall be val-
ued at the employee’s regilar rabe of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
looable, - bub: “exclusive -~ of - overhead
oosts), provided these services are in
the same sicill for whioch the employee
is normally paid,

(fy Donated  supplies: may  include
such items es expendable equipment,
offioe supplies, laboratory supplies or
workshop - and - -olassroorm - supplies.
Value assepsed to donated supplies in-
oluded in the cost sharing or matohing
share shall be reasonable and shall not
exceed the fair merket-value of- the
property at the time of the donation,

(2) The method used for determining
ocost shaering or matching for donated
equipment, buildings and land. . for
which title passes to the revipient may
differ aoccording to the. purpose of the
aweard, if paragraphe. (g)(1). or (g)2) of
‘this seotiion apply.

(1) If the purpose of the award 18 to
asplst the reoipient in the aocquisibion
of eguipment, bulldings or land, the
total vaelue of the donated property
may. be claimed as . cosb sharing or
matohing,

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreoiation or use charges
for equipment and bulldings may be
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made, However, the fnll value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that HUD. has approved the
chaxges,

(h) The valoe of donated property
shell be determined in accordence with
the usual acconnting policies of the re-
oipient, with the following dualifica-
tions,

(1) The value of donabed land and

- budldings shall xiot: excesd its fair mar-

ket value at the btime of donation to
the reoipient as established by an inde-
pendent appraiser (e.g,, oceértified real
property appraiger or Genersl Services
Administration representative) and
certified by a responsible official of the
reoipient,

(2) The value of doneted eguipnient
shall not exoeed the fair market value
of equipment of the same age and con-
dition at the time of donation,

(3) The value of donated space shall
not exceed the fair rentel value of com-
paxreble spaos as established by an inde-
pendent appraisal of comparable spaoe
and facilitles in & privately-owned
building in the same Jooality,

(4) The value of loaned eguipment
shall not exosed its fair rentsl value,

(5) The following requirements per-
tain to  the recipient's ‘supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reolpient for 1ts owu employees,

(1) The basis for determining. the
valuation for persona) service, mate-
rinl, equipment, buildings and land
ghall bs dooumented,

§84.24 Program income,

(#) HUD shall apply the standards set
forth in this seotion in requiring reoipi-
ent organizations to account for pro-
gram income related to projects fi-
nanoed in whole or In part with Federal

(b) Dxoept as provided in paragraph
(h) of this section, program inoome
earned during the project period shall
be retained by the recipient and, in ac-
cordanoe with HUD regulations or the
terms and oonditions of the award,
shall be used in one or more of the
ways listed in the following,

§84.24

(1) Added to funds oommitted to the
projeot by HUD and .recipient and used

t6 further eligible project ox program
objeotives,

(2) Used to finance the non-Federal
share of the project or program,

(8) Deduoted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal shiare of conts is besed,

(0) When HUD authorizes the disposi-

tion of program inoome as desoribed in -

paragraphs (b)(1) or (b)(@) of this sec-
tion, program income in exoess of any
limits stipwlated shall be used in aoc-
cordance with paragraph (b)(8) of this
seotion,

(d) In the event thaet HUD does not
specify in itg regulations oy the terms
and oconditions of the award how pro-
gram income is to be wsed, paragraph
(b)(8) of this section shall apply suto-
matically to all projects or programs
except research, For awards thet sup-
port research, paragraph (b)(1) of this
section shall apply automstically un-
less HUD indioptes in the terms' and
oconditions another alternative on'the
award oy the reciplent is subject to spe-
ola) award conditions, as indicated in
§04.14,

() 'Unless HUD regulations or the
torms hnd conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the ‘Federal Government
regarding program income earned after
the end of the project period.

() I anthorized by HUD regulations
or the terms and oonditions of the
award, oosts Inoldent to the generation
of program income may be deduoted
from gross income t0° determine pro-
gram income, provided thege costs have
not been oharged to the award.

(e) Procseds from the sale of property
ghall be handled in accordance with the

requivermnertts of the Property Stend-

ards (See §§84,30 through 84.37).
(h) Unlsss HUD regulations or the

" terms and condition of the award pro-

vide othexrwise, recipients shall have no
obligation to the Federal Goverhment
with respsot to program income eerned
from Hoense fees and royalties for
ocopyrighted material, patents, patent
applioations, trademarks, and inven-
tions produced under an awerd. How-
ever, Patent and Trademark Amend-
ments (36 U.8,0, 18) apply to inventions

463

ATTACHMENT ...
PAGE ... M..... OF ..Z]... PAGES

e daee e 4 4 =yt oo e+ o n o er an




§84.26

made under an experimental, develop-
mental, or research award.

£84.26. Revision of budget and pro-
gram plans,

(a) The budget plan is the finanocial
sxpression of the project or program as
approved during the award prooess, It
may include either the Federal and
non-Federal share, or only the Pederal
share, depending upon HUD require-
ments, It shall be related to psrform-
anoce for program svaluation purposes
whenever appropriate, ’

(b) Reoiplents are reguired to repory
deviations from budget and program
plans, and reguest prior approvals for
budget and program plax revisions, in
acooxdance with this seotion,

(o) For nhonconstruotion awards, re-
oipients shall request prior approvals
from HUD for one or more. of the fol-
lowing program or budget releted rea-
8ONS,

(1) Chaxige in the soope or the objec-
tive of the project or program (even if
there i no asgoviated budget revision
requiring prior written approval).

(2) Chenge in o key person Epsoified
in the applicetion or award dooumsent,

(8) The abgence for mors than three
months, or a 26 peroent reduotion in
time devoted to the project, by: the ap-
proved projeot director or prinoipal in-
vestigator.

(4) The need for additional Federal
funding.. - :

(6) The transfer of amounts budgeted
for indireot costs t0 absorb increases in
direot costs, or vice versa, if approval
is required by HUD,

(8) The inclusion, unless walived by
HUD, of costs that require prior ap-
proval .in soccordance with OMB Cir-
cular A-21, “Cost Prinoiples’ for Insti-
tutions of Higher Hduoation,” OMB
Cirvonlar - A=122, ‘'Cost. Principles. for
Non-Profit. Organizations," or 46 CFR
part T4 Appendix B, “Principles for De-
termining Costs Applicable to Ressaroh
and Development under Grants and
Contraots with Hospitals,' or 48 CFR
part 81, “Contract Cost Principles and
Prooedures,' as applicabls,

(7) The transfer of funds allotted for
fraining ellowances (direct payment to
tralnees) to other ontegories of ex-
pense,

24 CFR Subtilie A (4-1-11 Edition)

(8) Unless desoribed in the applica~
tion end funded in the approved
awards, the subaward, transfer ot con-
tracting out" of any work under an
award, This provision does not apply to
the purchase  of supplies,  material,
equipment or general support services.

(@) No other prior approval reguire-
ments for specific items may be im-
posed unless & deviation has bsen ap-
proved by OMB,

(e) Bxoept for requirements listed in
paragraphs (6)(1) and (6)(4) of this gec-
tion, HUD is authorized, at ifs option,
to waive cost-related and administra-
tive prior written approvals reguired
by Circulay A-110 and OMB Oirounlars
A-21 and A-123, Suoh waivers may in-
olude authorizing recipients to do any
oné or more of the following,

(1) Inour pre-award costs 80 calendar
days prior to award or more than 90
oalendar deys with the prior approval
of HUD, All pre-award ocosts are in-
ourred at the reoipient's risk (l.e., HUD
is' under no_ obligation to  reimburse
such cogts if for any reason the recipi-
ent does not receive an award or if the
awaxrd is less than anticipated and in-
adequate to cover suoh oosts),

(2) Initiate o one-time extension of
the expiration date of the award of up
t0 12 months unlegs one or more of the
following conditions apply. For one-
time extensions, the reciplent must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
dete at least 10 days befors the expira-
tion date specified in the award, This
one-time extension may not be exer-
ofsed merely for the purpose of using
unobligated balances;

(1) ‘The terms and conditions of award
prohibit the extension,

(11) 'The extension requires additional
Federal funds,

(i) The eoxtonsion involves any
change in the approved objeotives or
scope of the projeot;

(8) Cearry forward unobligated bal-
anoes to subsequent funding periods,

(4) For awards that support research,
nnless HUD. provides . otherwise in
HUD's repulations, the prior approval
requirements desoribed in paragraphb
(s) ‘of this section are automsatically
walved (1.e., reoiplents need not obtain
suoch prior approvals) unless one of the
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oonditions included in paragraph (e)(2)
of this section applies,

) HUD may, at its option, restrict
the transfer of funds among direct cost
ontegories: or programs, functions and
aotivities for awards in which the Fed-
eral ghars of the ' project - exceeds
$100,000 and the owmwlative amount of
such transfers exceeds or is expeotsd to
excesd 10 percent of the total budget as
. last approved by HUD, HUD ghall not
permit a traiisfer that would canss any
Fef@eral appropriation or part thereof
to be wused for purposes other than
those consistent with the original in-
tent: of the sppropriation,

() ALl other changes to nonconstrac-
tion budgets, except for the changes de-
seribed in paragraph (J) of this seotion,
do not require prior approval,

(h) For construction awards, reoipi-
ents shall reguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (hj(l),
(h)(2) or (h)(8) of this section apply.

(1) The revision resuits from changes
in the scope or the objective of the
project or programi,

« (9) The need arises. for additional
. Pederal funds to oomplete the project.

(8) A -revision is desired whioh: in-
volves specific: costs for which. prior
written approval requirements may be
imposed - consistent with - applicable
OMB cosb prinoiples listed in §84.27,

(1) No othexr prior approval require-
ments for ppeoifio items may be im-
posed unless a deviation has been ap-
proved by OMB,

() When HUD makes an award that
. provides support for Loth constriuetion

and nonconstruction work, HUD may
require the recipient to reqguest prior
gpprovel from HUD before making any
fund or budget transfers between the
two tyypes of work supported.

(k) For hoth. construotion and non-
construotion awards, HUD shall reguire
reciplents to notify HUD in writing
promptly whenever the amount of Fed-
.eral authorized funds s expsoted to ex-
ceed the needs of the reoipient. for the
project period- by more than. $6000 or
five percent . of the Federal sward,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted foy

g continuation award,

§84.26

(1) When  reguesting - approval - for
budget vevidions, reoiplents shall use
the budgset forms that were vsed in the
gppHestion unless HUD indiontes a let-

.tor of request suffices;

(m) Within 80 oaléndar days from the
date of reoeipt of the request for budg-
ot revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved, If the vevieion is still- under

. couslderation at the end of 30 calendar

days, HUD shall inform the recipient in
writing of the dats when the reocipient
may expect the deocision,

§84.26 Non-Federal audits.

(a) Reoiplents and subreciplents thab
are institutions of higher education or
other non-profit. organization (lmolud-
ing hospitals) shall be subject to the
andit requirements. contained in the
Bingle Audit Aot Amendments of 1088
(81.U.8,0. 7601-7607). and revised OMB
Olroular. A-183, “Audits. of Btates,
Looal Governments, and :Non-Proﬁt Or-
ganizations,”

(1) Non-profit organizations subjeot
to regulations in.the part 200 and part
800: series: of this title which receive
awards subject to part 84 shall coinply
with the andit requirements of revised
OMB Ofroular A-188, ''Audits of Siates,
Liocal Governments, and Non-Profit Or-
ganizafions,” For HUD programs, &
non-profit- organizstion  is . the mort-
gegor or owner (as these terms are de-
fined in the regulations in the part 200
and parb 800 series) and not & related or
atiilinted organization or entity.

(%) [Reserved]

(b) State and looal govermments shall
be subject to the endit requirvements
contained in the Single -Audit -Act
Amendments of 1886 (81 U.B.C, 7601~
7607) and revised OMB' Circulay A-188,
“Audits of States, Local: Governments,
and Non-Profit Orgadiizations.”

(8) Por—profit- hospitals not oovered
by the sudit provisions of revised OMB
Ciroular A-133 shall be subject to the
andit reguirements of  the - Federal
awaxding agenojes,

(@) OCommeroial organizations: shall
be subject to the audit requirements of
HUD or the primme reciplent as incor-
porated into the award doocument.

[60 FR. 47011, Sopt, 13, 1094, as amendsd at 62
TR 61617, Nov, 18, 1887)
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§84.27

§84.27 Allowable costs,

Por each kind of reoipient, thers is &
set of Federal principles for . deter-
mining: pllowable costs. Allowability of
costs shall be. determined in aocoord-
ansce with the cost prinociples applicable
to the entity incurring the costs, Thus,
allowability of costs inourred by State,
loosl or - federally-recognized  Indien
tribal governments is determined in
accordanoe with the provisions of OMB
Oiroulayr A-87, "Oost Principles for
State and Looal Governments.” The al-'
lowability of oosts. inourred by non-
profit organigations is determined in
acoordence with the provisions of QMB
Circulay A-122, “'Cost Prinoiples for
Non-Profit Organizations.' The- allow-
ability of dosts inourred by institutions
of higher eduoption is determined in
accordance with the provisions of OMB
Ciroular A=21, *Oost Principles  for
Hdauostional Institutions,” The allow-
ability of costs inourred by hospitals is
determined in acoordence with the pro-
visions of Appendix H of 46 OFR part 4,
“Principles for Determining Costs Ap-
plicable to0 Regearch and Development
Under Grants and Contracts with Hos-
pitals,” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list~
od in Attachment O to Olronler A-122 18
determined in aocordanoe with the pro-
visiong of the Federsl Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

$84.28 Period of availability of funds.

Where o funding period is specified, a
recipient may charge to the grant only
allowable oosts resulting: from: obliga~
tions inourrsd during the funding pe-
rlod and any pre-eward oosts author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Beotions 84.31 through.84.87 set forth
uniform stendards: governing manage-
ment and disposition: of: property. fur-
nighed by the  Federal : Government
whoge oost wes chavged to 8 project
supported by & Federal award. HUD
shall require recipients to. observe
these standards under awarde and shall
not impose. additional  reguirsments,
unless speoifionlly required by Federal
statute, The reciplent may vse its own

_ 24 CFR Subtille A (4-1-11 Edition)

property management: standerds and
procedures provided it observes the
provisions of §§84.81 through 84,37,

§84,81  Insurance coverage,

Reoiplents ghall, at & minimum,. pro-
vide the eguivalent insurance coverage
for resl property end eguipment: ac-
quired with Federal funds as provided
to ‘property : owned by the reocipient,
Péderally-owned property need not be
insured unless required by the terms
and conditions of the award,

§84,82 . Real property.

HUD presoribes the following require-
ments for recipients concerning the use
and disposition of real property ao- -
guired in. whols or in_ part under
awards:

(&) Title to real property shall vest in
the reoiplent subjeot to the condition
that the recipient shall use the real
property for the authorized pwrpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD,

(b) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
thet the property Is no:longer nesded
for the purpose of the orjginal projeot.
Use in other projects shall be Hmited
o those - under  federally-sponsored

.projeots (1.e; awards) or programs that

have purposes congistent with those
authorized for support by HUD,

(0) When the real property is. mo
Jonger needed .as. provided in para-
graphs (a) and (b) of this seotion, the
recipient ghall reguest disposition in-
strctions from HUD or its sucoespor
Federal awarding agenoy, HUD shall
ohgerve one or more of the following

.. disposition instruotions,

(1) The reciplent may be permitted to
retain title without further obligation

‘10 the Federal Government after it

ocompensates the Federal Government
for that percenfiage of the ourrent fair
market velue of the property attrib-
utable to the Pederal participation in
the project.

(2). The reciplent may be dirsscted: to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair mariket value of the property
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attributable to the. Federal participa-
tion In the project (affier deducting ac-
tial and ressonable selling and fix-up
oxpenses, if any, from. the ssles pro-
oeeds).. When the:recipient is author-
ized or required . to eell the propsrty,
proper sales procedures. ghall be estab-
lished that provide for competition to
the extent practioable and result in the
highest possible return,

(3) The reolpient. may he directed to
transfer ‘title. to .the property: to. the
Federal Government or to an eligible
third party provided. that, in .such
cases, the recipient shall be entitled to
compensation for its attributable per-
contage ' of the owrent . fair ma.rket
value of the property.

§84.88 TFederally-owned. :and - exempt
property. .

(a) Federally-owned property. (1) Title
to federslly-owned  property remains
vested in the Federal Government. Re-
cipients: shall submit. annually an in-
ventory ‘listing - of" federally-owned
property -in- their - oustody to HUD.
Tpon completion of the award or when
the property s no longer needed, the

vecipient shall yeport the property to-

* HUD for further HUD utilization:

(2) If HUD hag no-further need for the
property, it shall be declared excess
and reported to the General Services
Administration; unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.gi, the
guthority provided by +the Federal
Teohnology Transfer Aok (16 U.8.0, 3710
(1)) to donate research equipment  to
educational and non-profit organiza-
tions in ‘accordance with 1.0, 12821,
"“Improving Mathematios and Soienos
REducation in Support of the National
Hducation CGoals.'') Appropriate’ in-
structions shell be issued to the yeolpi-
ent by HUD,

(b) Exempt sroperty. When statutory
suthority. exists, HUD has the option
to vest title to property aoquired with
Pederal funds in the recipient without

- further obligation to the Federal Gov-
ernment. and undex oonditions. HUD
considers appropriate. Such property is
“exempt. property.'’ Should HUD not
establish conditions, title to. exempt
property upon acguisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§84.34

§84,34 . Bguipment.

(2) Title to equipment acquired by a
reoipient with Federal funds shall vest
in the reciplent, subject to conditions
of this ection,

(h) The vecipient shall not wse eguip-
ment aoguired: with Federal funds:to
provide. services to non-Federal outside
organizations for a fee that:is less than
private companies oharge: for eguiva-
lent services, umless speoifically. an~
thorized by Federal statute; for as long
as the Federal Government reta,ins an
interest in the equipment,

(c) The recipient shall use the equip~
ment in the project or program for
which 1t was acguired as long as need-
od, whother or-not the projeot oxr: pro-
gram oontinues to:be supporied.by Fed-
eral funds-and shell not:enoumber the
equipment: without approval of  HUD.
When the syguipment is no longer need-
ed for the original project or program,

“the: recipient: shall use- the equipment

in conneoction with its:other federally-
sponeored aotlvities, in the following
order of priority:

(1) Aoctivitles sponsored: by HUD
whioh funded:the originel project; then

{2): Aotivities sponsored by other Fed-
eral awarding agencies,

(6) During the time that eQuipment
is-used on the projeoct or:program:for
which it was” soguired; the,recipient
shall make 1t available for use on other
projeots or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment wab originally:-acquired,  First
preference for suech other wse shall be
glven to" other projects -or programs
gponsored.” by HUD' that finanocedthe
equipment; second preference shall be
given %o~ projects or pPrograms - spon-
sorsd by other Federal awerding agen-
cies. I the eguipmient 18 owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if av-
thorized by HUD, User oharges shall be
treated as program ingoine,

(o). When acguiring replacement
eguipment, the recipient may use the
equipment to be replaced as trade-in op
gell the eguipment and wuse the pro-
ceeds to offset the costs of the replace-
ment equipment subjeot to the ap-
proved of HUD,
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(f) The reoipient’s property msanage-
ment stendards for equipment acquired
with Federal funds and federally-owned
eguipmeént shall 1nolude all of the fol-
lowing.

(1) Rguipment records shall be main-
tained acourately and shall inolude the
following information.

(1) A desoription of the equipment.

(1) ‘Manudsoturer's serial number,
model number, Pederal stook number,
national stook number, or other identi-
flcation number. .. -

(111) Source of the eguipment, inolnd-
ing the award number,

(v) Whether itle vests in the recipl-
ont or the Federal Government.

(v) Acquisition  date (or- date. re-
colved, if the equipment was furnished

- by the Federal Government) and cost.

(vi) mformation from which one can
ogloulate the  percentage  of Federal
parbicipation in the cost of the eguip-
ment (not applicable: to equipment fur-
nished by the Federal Governwment).

(vil) Liocoation and condition of the
squipment - and the date the informa-
tion was reported.

(viil) Unit acguisition oost.

(1) Ultimate digposition dats,: in-
oluding date of disposal and sales price
or the method used to determine: our-

rent fair market value where a reoclpi-:

ent compsnsates HUD for its share.

(2) Bauipment owned by the Faderal
Government shell be identified to indi-
onte Federal ownership,

(8) A physios) inventory of egquipment
shall be taken and the results.rec-
onoiled with the equipment records at
Jeast onoe ‘every two. years. Any dif-
ferences between quantities detor-
mined by.the physical inspeotion and
those ghown in the accounting records
shall be investigated to. detormine the
onupes of the differenoce. The. recipient
shall, in:connsotion with the inven-
tory, verily the existence, ourrent ibi-
lization,  and continued mneed for the
equipment,

(4) A oontrol system shall be in effect
to ingure adequate: safeguards to. pre-
vent loss, damege,  or. theft. of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully dooumented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

24 CFR Subtille A (4-1-11 Edition)

(56) Adequate maintenance procedures
shall be implementsd to. keep the
equipment in good oondition.

(6) Where the recipient is authorized
or yeguired to sell the equipment, prop-
er gales procedures shall be established
which provide for compstition to'the
extent - practicable and  result in'the
highest possible return,

(2) When  the  reciplent no' longer
needs the equipment, the- equipment
may be used for other aotivities in-ao-

cordance with the following standards,

Tor equipment with a ourrent per unit
fair market value of $6000 or more, the
reoipient may retain the equipment for
other uses provided that compensation
is made to HUD- or its suoospsor. The
amount-of compensation shall:-be com-
puted by applylng the percenfage: of
Federal participation in the cost of the
original project or program: to the our-
vent fair market value of the equip-
ment, If the recipient hag no need: for
the equipment, the reoiplent shall re-
quest . disposition - instruotions:  from
HUD, HUD shall determine whether the
equipment can be: used to: meet HUD's
requirements. If no requiremeint exists
within HUD, the: avallability. of the
squipment - shall be reported  to - the
General - Services - Administration by
HUD to determine whether o require-
ment for: the equipment exists in other
Federal - agencies, HUD shall issue in-
gtructions to:: the reociplent no later
than 120 calendar days after the recipi-
ont's request and the following prooce-
durss shall govern.

(1) ¥ so. instructed or if disposition
instruotions are not issned within 120
calendar deys after the récipient's re-
quest, the rooipient. shell sell the
equipment - and . reimburge HUD an
amount ocoxmputed by applying to the
sales prooseds the perosntage of Fed-
sral participation in the oost of the
original project or program. However,
the recipient shall be permitted to de-
duot and retain from the Federal share
$600 or ten  peroent of the proceeds,
whichever 18 lesg, for the recipient's
gelling and handling expenses,

(2) . If the recipient s instructed to
ship the squipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Govermment by an amount which
is ‘computed by applying the percent-
age of the reoiplent’s partiolpation in
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the cost of the original projeot or pro-
gram to the ourrent fair market value
of the squipment, plus any reasonable
shipping or interim storage costs in-
ourred,

(8) If the reciplent iz instructed to
otherwise dispose of the eqnipment, the
recipient shall be reimbursed hy HUD
ini:r such oosts incurred in its disposi-

on,

(4) HUD. may reserve the right o
transfer the title to the Federal Cov-
ernment or to a thivd party named by
the Federal Government  when  such
thivd parby is otherwise eligible under
existing statutes. Such transfer shall
be subject to the following standards,

(1) The equipment  shall be appro-
priately identified in the award or oth-
erwise made known:to the recipient in
writing, -

(i1) EUD shall issue disposition in-
gtructions  within 120 oglendar days
sfter reveipt of & final inventory, The
finel inventory shall st all equipment
aocquired with grant- funds and feder-
slly-owned eguipment, I HUD fails to
issue disposition instructions within
the 120 oslendar day period, the recipi-
ent shall ‘apply the standards of: this
sechion, ag appropriate,

(111) When HUD exercises its 1ight to
take title, the sguipment shall be sub-
jsot fo “the provislons: for federa,uy-
owned eguipment.,

§84,85 Su pl)es and other expendable
prope:

(a) Title to pupplies and other ex-
pendable ‘property shall vest in the re-
aiplent upon acquisition. If thers is a
residual inventory of unused:supplies
exopeding $6000 in - total - ageregate
value upon termination or completion
of the project oy program and the sup-
plies nre not negded for any other fed-
erally-sponsored project . or program,
the racipient shall retain the supplies
for use on non-Federal sponsored: ac-
tivities or -sell them, but shall, in ei-
ther sase, compensate the Fedseral Gov-
ernment for its share, The emount of
ocompensation sbhall be computed in the
same mannelr as for eguipment,

(v) The veoipient shall not use sup-
ples acquired with PFedeval funds to
provide gervices 0 non-Federal outside
organizations for a fee that is liess than
private companies charge for equiva-

§84.36

lent serviocss, unless specifioally au-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

§84,86 Intangible property.

(a) The reciplent may oopyright any
work that is subjeot to copyright and
was developed, or for which ownership
was purchassd, under an award, HOD
reserves. f, royalty-free, mnonexclusive
and irrevoosble right to -reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so,

(b) Recipients are subjeot to applios-
ble regulgtions:governing patents and
inventions; including government~wide
regulations issued by the Department
v - Commerce -8t 87 OFR: part 401,
“Rights to Inventions Made by Non-
profit Organizetions and’ Small Busi-
ness Firms Under Government: Girants,
COontracts and Oooperative Agree-
ments," : L

(c) HUD has the righti to:

(1) Obtain, reprodice, publish or oth-
erwise use the deta first produced
under en awaxrd; and

(2) Authorize others to reoeive, repro-
duce, publish, or obherwiss: use ‘such
date for HUD purposes.

(d)(1) In addition; in' response to a
Fresdom of Information Aot (FOLA) re-
ynest for research data relating to pub-
lished research findings produced tnder
an award that wers used by HUD in de-
veloping an agenoy action that has the
force and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a ressonable time, the research
datz so that they can be made avail-
able to the public through the proce-
dures eptablished under the FOIA-If
HUD obtaius the researoh dats solely
i1 response to a FOIA yequest, HUD
mey oharge the reguester n reagsonabls
fee equaling the full incremental oost
of obtaining the research data. This fee
should refleot costs inourred by HUD,
the reciplent, and applicable subracipi-
ents, This fes is in addition to any fees
HUD may assess” under the FOIA (b
U.8,0, 562(a)(4)(A)).

(2) The following deﬂnitions apply
for purposes of this paragraph (d):

(1) Research data is defined as the re-
oorded faotual material commonly Ao~
cepted in the solentific community as
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necessary to validate resenrch findings,
but not any. of the following: prelimi-
nary analyses, drafts of sclentifio. pa-
pers, plans for future research, peer re-
views, or comimuniostions with: col-
leagues, This “'recorded’ material ex-
oludes physical objeots (e.g., laboratory

samples). Researoh dain also do not in- -

olude: :

(A) Trade seorets, commerocial infor-
mation, materials necessary to be held
confidentinl by a researcher until they
are publighed, or similay information
whioh is proteoted under law; and

(B) Perasonnel and medical informa~
tion and similer information the dis-
olosure of which would constitute &
clenrly ‘unwarranted invasion: of: per~
sonal privacy, such ag information that
could be used to identlfy a partioular
person in g researoch study,

(1) Published is defined ‘as  either
when:’ s :

(4) Regenrch: findings are published
in & peer-reviewed scientifio or: teoh-
nical journal; or :

(B) HUD publioly and officially cites
the regearch findings inh support of an
agenoy action that has the force and
effect of law, .

(1) Used by HUD in developing an
agency action that has the force and ef-
feot of law is defined as when HUD pub-

Holy and offiojally oites the: researoh:

findings in support of an agenoy aotion
that has the force and effect of law.

(e) Title to. intangible property and
debt instraments  aoguired. under. an
award or subaward vests upon acquisi-
tion in the. reoipient. The recipient
shall use that property for the origi-
nally-anthorized: purpose, and the re-
olpient shall not enoumber the prop-
erty without approval of HUD, When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall ooour in accord~
anoe with the provisions of §84.34(e).

169 PR 47011; Bept; 18, 1984; as amended at 65
FR 80488, May 11, 2000)

§84.87 Property trust relationship,
Real property, equipment, intangible
property and debt instruments thet are
soquired: or improved with  TFederal
funds shall be held in trust by the re-
oipient as trustee for the beneflolaries
of the projeot. or program under which
the property was acguired or improved.

24 CFR Subtille A (4-1-11 Edilion)

HUD may require recipfents to record
Hens or other appropriate notices of
record to indicate that personal or resl
property hag been soguired or improved
with Federal funds and that use and
disposition oconditions apply to the
property, :

PROCURDMENT STANDARDS

§84.40 Purpose of procurement stand-
ards, :

Seotions 84.41 through 84.48 set forth

standards Tor-use by recipients in. es-
tablishing prooedursg for the prooure-
ment of supplies and other expendable
property; equipment, real property and
other services. with TFederal  funds,
These standards. are: furnished: to en-
pure that such-materials and services
are- obbtained in-an effeotive manner
end in ocomplianoce with the provisions
of applicable Federal statutes and ex-
gounbive orders. No additions]l procure-
ment standards:or reguirements shall
be imposed by HUD upon recipients,
unless: speoifically required by Federal
stabute or executive: order or approved
by OMB. :

§8441 Reoipient responsibilities.

The standards contained in this seo-
tion do not relieve the recipient of the
contraotual . responsibilities  : arising
under its contraoct(s). The rsoipient is
the responsible authority, without re-
course to HUD, regarding the setile-
ment and satisfaction of all contrac-
tual and administrative issues: arising
out..of procurements entered into -in
support of an: award or othexr agree-
ment, This . includes . disputes, claims,
protests of award, source evaluation or
other matters. of a contractual nature,
Matters concerning violation of statuts
are to be referred to such Federal,
State or local authority as may have
proper jurisdiotion,

§8442 Codes of conduect,

The recipient shall maintein written ‘

standards - of oconduot governing the
performance of 1ts employees engaged
in' the ‘award end sdministration of
ocontraots, . No. employes,  officer, = ox
agent shall parbicipate in the selection,
award, or administration of & contract
supported by Pederal funds if a real or
apparent conflict of interest would be
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involved, Buch a confliot would: arise
when the employee, officer, or. agent,
any member. of his or her immediate
family, his ot her partner, or an orga-
nization which employs or is about to
employ any of the perties indicated
herein, has a finansial or other interest
in the firm seleocted for an award, The
officers, employess, and agents of the
recipient shall neither soliolt nor ac-
cept: gratulties, favors, or anything of
monetary velne from oontraotors, or
parties to shbagresments, However, re-
cipients - may set standards for situa~
tions in which the finanocinl interest is
not substantial or the gift s an unso-
liclted itermn of nominal . value, The

sbandards- of conduct shall provide for.

disciplinary aeotions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
ciplent. .. . ..

§84.48 Competition,

All proourement tramnssotions shall
be conducted in a menner to. provids;
to the meaximum extent practioal, open
and free ocompetition. The recipient
ghall be alert to organizationa) ocon-
flicts of interest as well as noncompeti-
tive praotioss among contractors that
may restriot-or eliminate compstition
or otherwise restrain trade, In order to
ensure objeotive ocontractor perform-
ance and sliminate unfair competitive
advantage, contractors that develoy or
draff, specifieations, requirements,
statoments of woxk, Invitations for
bids and/or requésts for proposals ghall
be excluded from competing for such
proourements, Awards shall be madse to

" the hidder or offeror whose bid oy offer
is responsive to the solicitation and is
most advantageous to the rscipient,
yprice, guality and other factors consid-
ored, The other faotors shall include
the bidder's ox. offeror's compliance
with Heotion 8 of the Housing and
Urban Development -Act of 1088 (12
U.8,0, 1701n), hereaftier referred to as
“Seotion 8.'" Beotion 8 provides that; to
the greatest extent femsible, and con-
sistent with existing Federal, Btate,
and loocal laws, and regulations, eco-
nomic opportunities generated by oer-
tain HUD finanoial assistance shall be
directed to low- and very low-income
persons, Solioitations shall clearly seb
forth all requirements'that the bidder

. §84,44

or offeror shall fulfill in order for the
bid or offer to he evaluated by the re-
cipient, Any and all bids or offers may
be rejeotedl when it is in the reoipient's
interest to do so,

§84.44 Procurement procedures.

(a) All reoipients shall establish writ-
ten prooursment procedurss. These
procedures shall provide for, at a min-
imuam, that paragraphs (a)(1), (8)(2) and
(a)(8) of this section apply. -

(1) Reoipients a.vo:ld purchesing un-
neocessary items,

(%) Where approprigbe, an analysis is
mede of lease and purchase:-alter-
natives o determine  which® would be
‘the most-economionl and practioal pro-
oprement for the Pederal Govermmnent.

(8) Soloitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate description
of the technioal requirements for the
materiel, product or service to be pro-
cured, In ocompetitive prooursments;
such a ‘desoription shall not contain
features which unduly restriot com-
petition,

(i) Requirements whioh the bidder/
offeror must fnlfill and all obher fac-
tors to be used in avaluating bids or
proposals,

(i) A desoription, whenever prac-
tioable, of technioal regquirements in
terms of functions to be performed or
performance . required,. including. the
range of acseptable oharacteristios or
minimum acceptable standards.

(iv) The specific {eatures of “‘brand
name or equal’ deseriptions that bid-
fers are reguired. to- mest when such
items are included in the soloitation,

(¥) The  apceptance, to- the extent
practicable and economioally feasible,
of products and gervices dimensioned in

" the motrio system of measuwrement,

(vi) Preferencs; to the extent prac-
ticable and economically fea,sible, for

products “and - services that - couiserve
na.tuml resources and piotect the envi-
ronment and are enérgy effiolent,

(b). Positive effoxts shall hs made by
vecipients to utilize small businesses,
minoriby-owned firms, ahd women's
business enterprises, whenever pos-
sible. Reoipients of Federal awards
shell take all of the following steps to
further this goal,
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(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises ave used to the fullest
extent praoticable,

(2) MeXte information on forthecoming
opportunities’ available and arrange
time frames for purchases and ocon-
traots to enoourage and faoilitate par-
tioipation by small businesges, minor-
ity-owned firms, and women's business
enterprises,

(3) Consider in.the ocontract prosess
whether - firms competing for larger
contracts Intend to- subcontract with

smeall  bueinesses,  minority-owned
firms, and women’s business enter-
prises,

(4) BEncourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when & contract is too large
for one of these firms to handle individ-
nuslly,

(6) Usse the services and assistanoe, ap
appropriate, of such organizations es
the Bmall Business Administration and
the Department of Commeroe's Minor-
ity Business Developmeént "Agency 1in
the soloitation and -utilization of
small businesses, minorlty-owned firms
and women's business enterprises,

(o) The type of produring instruments
ueed (e.g,, fixed price oonbracts, ocost
reimbursable contragcts, purchase. or-
deors, and incentive contraocts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
curement and for promoting’ the- best
Interest of the.program ox project in-
volved, The ‘‘cost-plus-a-percentage-of-
cost” or “percentage- of oonstruotion
oost” methods of eontrmting shall not
be used,

(d) Jontraots shall be made only with
responsible - qontraotors. who - pOSSess
the potential ability to perform. suo-
oossfully under the: terms and oondi-
tions of  the proposed- proourement.
Consideration shall be: given to: such
matters as: contractor integrity; com-
pliance with: public policy, inoluding,
whers applioable, Seotion. 8. of the
Housing and Urban Development Act of
1068 (12 U.8.0. 1701un); record -of past
performance; end. financial and tech-
nieal resources or accessibility to other
neoessnry. resources, In oertain oir-
cumstances, ocontracts with.  oertain
parties are restrioted by implementa-

24 CFR Subtitle A (4-1-11 Edition)

tion of Hxecutive Orders 12649 and
126089, “‘Debarment and Suspension," ab
2 OFR part 2434,

(o) Reoipients shall, on request, make
available for the  Federal ' awarding
agenoy, pre-award review and’ prooure-
ment doouments, suoh as reguests for
proposals or invitations for bids, inde-
pendent cost estimates, eto,, when any
of the following conditions apply,

(1) A reoipient's proourement prooe-
dures oy operation fails to comply with
the proourement  standards in- HUD's
implementation of Oirounlar A-110

(2) The procurement is expected to
exooed $100,000 or the small purchase
threshold fixed at 41 U.8,0. 408 (11), -
whichever is greater, and is to: be '
awarded without compsetition or only
one bid or offer 1s received in response
10 o goloitation.

(3) 'The prooursment, which is ex-
pected to exceed the small purchase
threghold, specifies a ‘'brand name"
produot,

(4) The proposed award over the
smull purchase threshold is- to: - be
awarded to - other then- the apparent
Jow_bidder under a-sealed bid prooure-
menb.-

(B) 4. proposed contract modification
changes the scope of a contract or in-
orenses the contract amount by more
than the amount of the small purchese
‘threshold.

[69 PR 47011, Bept. 18, 1084, as amendsd at 72
IR, 73462, Deo. 27, 2007}

§84.46 Cost and price analysis.

Some form of cost or price analysis
shall be made and dooumented in the
proourement files in conneotion with
every prooursment action. Price anal-
ysis may be acocomplished in various
ways, inocluding the ocomparison of
price quotations submitted, ‘market
prices and similar indicia, topether
with discounts, Oost analysis 1s the re-
view and evaluation of each element of
copb  to_determine  remsonableness,
allooability and allowability.

§84.46 Proocurement records,

Procurement. records and files for
purcheses in excess of the small pur-
ohnse threshold shall include the fol-
lowing at 8 minimum;

(a) Basis for contractor selection;

¢
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(b) Justification for lack of compati-
tion when competitive bids or offers
are not obtained; and

(o) Basis for awaxrd cost or price,

§84.47 Contract administration.

A pystem for contract administration
shall De meintained. to . ensure oon-
tractor conformance with the terms,
conditions and - specifioations of the
contract and to ensure adequate and

timely follow up of all purchases, Re~

olpisnts shall evaluate contractor per-
formance and dooument, as appro-
priate, whether contractors have met
the terms, conditions and speoiﬁou—
tions of the contract,

#8448 Coniract provisions.

The recipient shall inolade, in addi-
tion 10 provisions to define 5 sound and
complete agreement; the following pro-
visions in all contraots, The following
provisions shall also be applied to sub-
ocontraocts,

(8) Oontracts in- exoess of the small
purchase threshold: shall contain con-
traotual provisions op conditions that
gllow for adniinistrative, contractual;
or legael remedies in ixstances in which
B contiactor violates or breashes the
oontract terms, and provide for- such
remedial aotions a8 may le appro-
priate,

(b) AN contraocts in excessof the
small purchase threghold shall contain
suitable provisions for termination hy
the reoipient, including the manner by
which termination shall be offected
and the basis for settlement, In addi-
tion, such.contracts shall deseribe con-
ditions under which the contract. may
be terminated for default as well as

conditions where the contract may be |

terminated because of oircumstanoces
beyond the control of the contrastor,
(o) Bxcept as otherwise reguived by
statute, an award that veguires the
oontracting (or subcontracting) fop
construction ox faecillty lmprovements
ghall provide for the yecipient to follow
its own requivements relating to hid
guarantees; performance . bonds, and
payment bonds unless the oconstiuction
ocontract. . o0x . suboontract = exoeeds
$100,000, For. those ocontraocts. or sub-
oontracts exoeeding $100,000, HUD may
acoept the bonding policy and require-
ments of the recipient, provided HUD

§84.48

has made s determination that the
Federal Government’s interest is ade-
quately protected. If such a determing-
tion hes not been mede, the mintimum
requirements shall be as follows:

(1) A bid guarantee from eaoh bidder
equivalent to. five peroent. of the bid
price, The 'bid guarantes" shall con-
sist of & firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying e
bid as assuranoce that the bidder shall,
upon acoeptance of hie bid, execute
suoh oontrastual doouments as may be
required within the time spedified,

(2) A performancs bond on the part of
the contractor for 100 percent of the
contract price, A ‘‘performence:hond*
i8 one executed in conneotion with a

contraot to secure fulfillment of all-the,

oontraotior's obliga.tions under * such
contrach,

(3) A payment bond on the part of the
contraotor for 100 percent of the con-
treot prics, A “‘payment bond!' is one
exeouted in connestion with & contyack
t0 assure payment as reguired hy stat-
ute of all: persons supdlying labor and

material in the exeoution of the work .

provided for in the contract,

(4) Where bonds are required in.the
situntions deseribed “herein, the- bonds
shall be obtained from oompxmies hold«
ing certificates of authority as acoept~
able sureties pursuant: to 81 OFR part
228, "Sm'ety Companies Doing Business
with thé United States,” .

(@) A1l negotiated contracts (except
thoss for less than the small purohase
threshold) awarded by reciplents shall
inolude & provision to the effect that
the recipient, HUD, the Comptiroller
Genera) of the United States, or any of
thelr duly aunthorized representatives,
shall have acoess to any books, doou~-
ments, papers and records of the ocon~
tractor which are directly pertinent to
& specific program for the purpose of
making eudits, exeminations, excerpts
and transoriptions,

(&) All- contraots, - including small

purchases, awarded by recipients and

thelr contractors shall contain the pro-
owrement provisions of Appendix A to
this ruls, as applioable.
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§64,60
RDPORTE AND RECORDS

§84.60  Purpose of reports and records,

Sections 84,51 through 84.63 set forth
the procedures for monitoring and re-
porting on the reoipient’s finenocial and
program performance  and the nec-
esgary stenderd reporting forms, They
also set forth record retention require-
ments, : ;

§684,61 Monitoring and reporting pro-
gram performance,

(a) Reciplents are responsible for
managing and monitoring each project,
program, subawerd, function or aotiv-
ity supported by the award. Reoipients
sha]l monitor pubawards to ensure sub-
recipients have met the andit reguire-
ments ag delinented in § 84,26,

(b) HUD shall presoribe the frequency
with whioh: the performence . reports
shall be submitted, Exoept as provided
in §84.51(f), performanoce reports shall
not be required more frequently than
quarterly or less frequently than annu-
ally. Anmial reports shall be due 90 cal-
endar days aftor the grant year; guar-
torly or semi-snnual reports shall’ be
due 80 days after the veporting period,
HUD may require annual reports before
the anniversary dates of mulbtiple year
awards in lisu of these requirements.
The final performence reports are due
90 calendar deys after the expiration or
termination of the award, .

(e) I ineppropriate, a final technloal
or performance report shall not be re-
quired eiter completion of the projeot.

(d) When required, performance. re-
ports shall generally contain, for each
award, brief information on each of the
following!

(1) A comparison of aoctual acoom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate snd the output
of programs or projects can be readily
quantified, suoh  guantitabtive = dabe
should be related to cost date for com-

putation of unit costs,

" (2) Resasons why  established goals
wers not met, if appropriate, ;

(8) Other pertinent: information:in-
cluding, when - appropriate, —analysis
and explanabion- of: ocost overruns. or
high unit costs,

24 CFR Subfifle A (4-1-11 Editlon)

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports,

(f) Recipients shall immediately no-
tify HUD of developments that have a
significant impaoct on- the award-sup-
ported aotivities, Also, notification
shall be given in the oase of problems,
dolays, - or - adverse conditions - which
materially impair the ability to meet
the objectives of the award, This notifi-
oation shall inolude & statement of the
sotion taken or contemplated, and any
assistance needed to resolve the situa-
tion.

() HUD may make
needed.

(h) HUD shall comply with clearanoce
requirements of 5 CFR part 1320 when
reguesting performence date from re-
cipients.

§84,52 Finanoial reporting,

(a) The JFederal finanolal . report
(FFR), or such other form ag may be
approved hy OMB, is authorized for oh-
taining finanoial information from re-
oipients, The applicability ol the FFR
form shall be deteérmined by the gppro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
oeipt of the award, A HUD program
may, where appropriets, waive the use
of the FFR for its grantees and require
an alternative reporting system.

{v) HUD shall presoribe whether the
FFR shall be on & oagh or acorual
besis, It BUD requires aocrual informa~
tion: and the . reoipient's. acoounting
records are not normally kept on the
acorual basis, the recipient shall not be
required to convert its acoounting sys-
tom, but shall develop such acorual in-
formation - through best estimates
based on an analysis of the doonmenta-
tion on hand, c

(6) HUD shall determins the fre-
quency of the FFR for each project or
program, congidering the sive and com-~
plexity of the particular project or pro-
gram, However, the report shall not be
required more. frequently than quar-
terly or less frequently than ennually,
The reporting period end dates shaell be
March 31, June 80, Beptember 80 or De-
ocember 81, A finel' FFR shall ‘he re-
quiretl at the completion of the award
agreement and shall use the end debe of

site visits, as
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the project or gra,nt period as the re-
‘porting end date.
(@) HUD requires reaipients o submit

- the FFR xio later than 80 days after the

end of enoh specified reporting period
for quarterly and. semi-annual reports,
and .00 oalender days for annual re-
ports. Final reports shall he submitted
no later than 90 drys after the project
or grant period end date, Bxbensions of
reporting dus dates may be approved
by EUD upon request of the reciplent,

JHUD may require awardees to submit

the FFR eleotronioally, Blectronio sub-
mission mey be waived for canse in ac-

cordanoe witli HUD's wadver policy 1.n
. §6 110 of this titls, - ’

(e){1) Whexn funds are advanced-to Te-
cipients HUD ‘shall use’ the ‘FFR:‘to
monitor oash- advanoed to  recipients
and to obtain disbursement informe-
tion for emoli: agreoment: with the: re-
oipients, BUD mey: require forecasts of
PFederal cash regquirements in the 'Re-
Tharies’ seotion of the FFR and may re-

- guire recipients  to-report-in the ‘‘Re-
marks' gaotion the amount of cash ad-

vanoes revelved and retained in excess
of three days and any interest earned
on such cash advanoes, Rsaipients shall

. provide short narrative explanations of

actions - taken t0.: reduse . early

- drawdowns and exoess balances.

(2) Reoipients shall be reguiréd to

submit not more than the original and
two copies of the FFR o» submit the re-

poit.gledtronically, HUD may requive &
guarterly report -from reoipients re-

oelving adyanoes totaling $1 million or:

mors per year,

(f) When HUD needs additional infor-
mation op more frequent reports, the
follpwing shell he observed.

(1) When additional information is
nesded to comply with legislative re-
guivements’ or . governmentwide . re-
duirements, HUD. shall issue. instrue-
tions to. require redipients to submit
such information under the '‘Remarks"
secbion of the reports or other means, .

(2) When HUD determines that a re-
olpient's acoounting system does not
meet the standards in §84.21, additional
pertinent inforanation to further mon-
{tor awards may be obtained by written

- notioe to the recipient until such time
6o the system is brought up.to stand-
-'avd, HUD, in obteining this informe-

§84.63

tion, shall comply with report clear-
anoce »eauirements of 5 OFR part 1820,

.(8) HUD may eloot to accept the iden-

tionl information: from the recipients
through a system to system data inter-
fece as determined by HUD,

['76 ¥R 41088, July 16, 2010)

§84.58 Reiention and access require-
: ments for records,

(8) This seotion sets forth require-
ments for record retention and acoess
to records for awards to: recipients,
HUD ghall not impose any other resord
retention or mocess requirements upon
reoipients,

(b) Financial records, supporting doc-
wments,; - stabistiosl records, and all
other regords ‘yertinent to an award
shall be: retained for a period of three
years from the date of submispion of
thie final - expenditure report ox, for
awgrds - that are renswed quarterly or
ammually, from the date of the submis-
sion of the quarterly or annual finan-
olal report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, olaim; or audit is
sbarted befora the explration of the 8-
yosar period, the records shall e re-
tained. until all litigation;-claims or
sudit findings involving the records
have been resolved: mnd- final a,otion
taken,

(2) Recoxrds for veal property and
equipment acquired with Federal funds
shall bé retained for 8 yenrs a.fter final
disposition,

(3) When reoords are trmsierrad to or
meintained by HUD, the 8-year- “reten-
tion requu'ement is not a,ppnoabla to
the recipient.

(4) Indirect cost rate ploposals, cosb

allooation plans, etc. as Bpecified in :

§84.88(e),

(o) Copies of oyiginal yeoords may be
substituted for the original reoords if
authorized by HUD,

(d) HUD sha;n reyuest transier of oer-
tain records to its custody from recipi-
ents when it “determines that the
vaoords . possess long  term rebention
velue, However, 1n order to avoid dupli-

ogte 1eoorakeeping, HUD may make ar-
‘ rangements for vecipients to retain any

veoords that ave oontiuniously needed
for joint use,

() HUD, the Inspector General,
Oomphroller Genelal or the United
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Btates, or any of thelr duly authorized
vepresentatives, have the rig‘hb of time-~
ly and unvestricted access ' to any
books, dcouments, paypers, or other
records of recipients that are pertinent
to the awards, In order to malke audits,
examinetions, exoerpts, transeripts and
copies of such documents.” This right
also Inoludes timely and reasonable ao-
oess t0 @ reoipient's personuel for the
purpose of interview and dissussion re-
Jated to-such doouments, The rights of
aocess in this paragraph (e) are not
limited to the reguired retention pe-
riod, but shall last as long ap records
ars retained,

(f) ‘Unless required by statute, HUD
shall not place restriotions on reoipi-
ents that limit public. access to the
racorde of recipients that ave pertinent
to an ‘award, ' exoept when: HUD. oan
demonsgtrate that such records shall be
kept confidential and would have been

- exempted from disclosure pursueni to
the Freedom -of" Information Aot (b
U.8.0. 563) if the reoords had belonged
to

) Indi’ éot cost rate proposals; cost al-
location plans, ete. Paragraphs (2)(1) and
(€X2) of thig seotion apply to. the fol-
lowing types of doouments, and: their
supporting resords—indirsct cost rate
computations or proposals, cost alloos-
tion plans, and any similar accounting
computations of .the rabe at which a
pattionlar group of costs is chargeable
(such. as. computer. usage ochargeback

. xates or ‘oomposite . fringe benefit
Yates),

(1) If submittad for negotigtion, If the
recipient submits to HUD or the bub-

. reoipient submits to the recipient the.

proposel; plan,; or other computation to
form the basis for negotistion of the
rate, then the 8-year retsntion period
for 1ts supporting records starts on the
@ate of such submission,
- () If not submitted for negotiation, If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the reoipient the
proposal, plan, or other computation
‘for negotiation purpoges, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
figen] year (or other accounting period)
covered by the proposal. pla,n, or other
computation,

24 CFR Subiitle A (4-1-11 Edifiory -

THRMINATION AND ENFOROIMENT

§84.60 - Purpose of lermination and en-
forcement,
Sections 84,61 and 84.62 set foz'th uni-
form suspension, termination and en-
foroement prooedures,

§84,61 Termination,

(a) Awards may be torminated in
whole or in part only Iif paragraphs
(a)1), (a)2) or (a)3) of this section
apply.

(1) By HUD, if s reciplent materially

fails to comply with the terins and con-
ditions of an award, ~

(2) By HUD with the consent of the
reciplent, in which case the two parties
shall agree upon the termination: con-
ditions,  including: the. effective -date

_and; in the case of partial termination,

the port;ion to be terminated;

(8) By the recipient upon sending to

HUD written notification setting forth
the reasons for such termination; the
offeotive ‘datbe, and; in the onse ol par-
tial termination; the portion to be ter-
minated, However, if HUD detsrmines
in the oase of partial termination that
the reduced- or modified portion of the
grant will not accomplish the purposes
for whioh the grant was made; it may
terminate the grent in its entirety
under either paragraphs (a)(1) or (a)(2)
of this geotion.

() If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), inolud-
ing thoss for property menagement as
applioeble, shall be considered:in the
términation of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the reoipient after ter-
mirnation, as appropriate, .

§84.62 Enforcement.

(a) Remedies for noncompliance, If & re-
clplent materially falls to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, “assurance, applioation, or
notice of award, HUD may, in addition
to imposing any of the speoial condi-
tions outlined in §84.14, take one or
more of the following actions; as appro-
priate in the oircumstances, :
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(1) Temporarily withhold ocash pay-
ments pending oorreotion of the defi-
ciency by the reoiplent or moxe severe
enforoemsnt action hy HUD,

(2) Disallow (that is, deny both use-of

funds and- any applioable matohing.

aredit for) all or part of the cost of the
acbivity or action not in somplianoce,

(8) Wholly or partly suspend or ter-’

minate the current award,

(4) Withhold further awerds for the

project or program,

(6) Talke other remedies that may be
legally available,

(b) Hearings and appedls. In telting an
anforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or -other administrative
prooeeding to which the recipient is en-
titled under sny statute or regulation
applicable $o the action involved:

(o) Effects of suspension and lertni-
nation. Costs of a recipient resulting
from obligations inowrred by the re-
oipient during a - suspension or after
termination of an awaxd are not allow-
able unless HUD expyessly authorizes
them in the notice of suspension or ter-

. mination or subsegquently. Other recipi-

ent oosts during suspension or after
termination which are neoceskary and
not reasonably avoidable are allowable
if paragraphs. (o)(1) and (0)(2) of this
seobion apply.

(1) The costs result from obligations

- which were properly incurred by the re-
oiplent before the effective date. of sus-

pension or terminetion, ave not in an-
tiolpation of it, and in the case of a ter-
mination, are nonoanocellable,

(2) Tho oosts would be allowable if

- the award were not puspended or ex-

pired normally at the end of the fund-
ing period in which the termination
talees effeot, .

(4) Relatlonshin to debaament and sis
pension. The enforosment remedies
identified in this section, inocluding
suspension and texmination, Go nob

preclude & reoipient from being subject
to debarment . and. suspension:, under
HUD's regulations at 2 OFR parh 2494
(see §84,13), )

{69 FR 47011, Sopt, 13, 1894, as amended at 72
T'R 73483, Deo. 27, 2007)

. §84.72

Sprurt D—After-the-Award:
‘Requirements

§84.70 Purpose.

Seotions 84,71 through Bq 78 contain
closeout procedures and other. proce-
dures for subsequent dlsa.llowanoes and
adjustments,

§84,71 Oloseoutprocedures.
(&) Reoipients shall submit, within 80
oalendar days after the date of scomple-

tion of .the award, all financial, per-.

formance, and other reports as raq\xired
by the terms and cenditions of the
awerd, BUD may approve exiensions
when requested by the recipient,

(b) Unless. HUD: authorizes an. exten-
sion, a recipient shall Hauidate all ob-
lgations ncurred under the award not
later than B0 celendar days after the
funding period ox:the dete: of comple-
tion as speoified in the terms and con-
giitions of the award or in HUD. ingtruo-

ons,

(¢) HUD sgheall make prompt payments -

t0 p recipient for allowable reimburs-
able costs under the award ba:lng; olosed

out:
(dy The reoiplent shall promptly reo-

fond eny balances of unobligated cash -

that’ HUD has advanced or paid and
that 48 not anthorized to be retained by
the reciplent for use-in other. projescts,
OMB Ciroular A-129 governs unretiurned
amounts that bscome delinguent debts:

(e) When suthorized by the terms and
conditions of the award, HUD ghall
make a settlement for any upward or
downward adjustments to-the Pederal
shere of costs after closeout reports are
reoeived,

(f): The vecipient ghall aoocunt for

any real end personal property ac-
quired with IFederal funds or recsived
from the Federal Government in ac-
cordance with §§84.81 through 84,97,

(g) In the event a final aundit has not -

been performed prior to the closeout-of

an award, HUD shall retain the right to:

recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting ﬁ'om the
final audit

§84.72 Su’bsequent adjustments and

continuing responsibilities,

(a) The closeout of an award does not
affect any of the following,

d
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§84.73

(1) The right of HUD to disaliow costs -

and racovey. funds on the basis of a
later audit or other review,

(2) The obligation of the revipient to
rebirn any funds due as a result of
later refunds, corrections, or other
transaotions,

(8) Audit requirements in §84.26,

(4) Property management  require-
ments in §§84.81 through 84.37,

(5) Records retentiion as vequired fn

§64,63,

(b). After oloseout of an award, & rela-
tionship oreated tnder an award may
be modified or ended in whole or in
. part with the corisent of HUD-and the
recipient, provided the responsibilities
of the reniplent referred to in §084.78(a),
including those for property manage-
ment as applicable, are considered and
provisions made for oontinumg respon-
sibilities: of the reoipien‘b a8 appro-
priate,

§84.98 Collection of amounte due,

(a) Any funds paid to s recipient in
oxoess of the amount to which the re-
oipient is finally determined to be enti-
tled under the terms and oonditions of
the award constitute & debt to the Fed-
. eral Government. I not paid within a

. réasonable period after the demend for
payment, HUD mey reduce the debt by
paragraphs (a)(1), (a)2) or (a)(3) of this
geotion,

(1) Making an administrative offset
ag'a.met other reguests  for: relmburae-

bst

(2) Withholding * advance pa,yments
otherwise due to the reoipient,

(3) Taking other uotipn permitted by
statute,

(b) Exoept as obherwise provided by .

law, HUD shall charge interest on an
overdue debt in accordance with 4 OFR
Chapter II, “Federal Olaims Collection
Standards.”

St.lbpurl E-Use of Lump Sum
Grants

§84,80 Conditions for: use of Lum;
Sum (fxed price or fixed amoung
grants,

(a) Hoeads - of - awarding ' eotivities
(HA Ar) shell determine and publish the
funding arrangement for award pro-
grams having o publiched program reg-
vlgbtion or Notige of Funding' Avail-

B

24 CFR Sublille A 4-1-11 Ediition)

ability, For other. awards, discretion
may be provided. to Grant Officers to
determine the funding arrangement on
8 transaction basls, In . suoh - ocages,
Grant Officers shall doourment the basis
for seleotion of thé funding arrange-

* ment in the negotiation record, Appro-

priate conpideration to fixed amount
(lump sur) awards shall be made if one
or more of the following‘ conditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total actuel cost of
the projeot,

(2) 'The HUD funding amount does not

~exceed $100,000 .or the small purchase

threshold fixed at 41 U.B.C. 403 (11),
whiochever is greater.
(3) The project soope is very spsoific

and adeguete. cost, historioal, or unit

pricing date is avejlable to establish a
fixed amount  award with  assuranos
that the recipient will realize no inore-
ment above actual cost,

(b) [Reserved]

§84,81 Definition.

(a) A Jump sum award is an award for
8, predetermined amount, as set forth
in' the grant agreement, which amount
does not vary with the amount of the
reoipient's astual inourred costs. Under
this: type of awerd, HUD does not pay
the reoipient for its inourred costs but
rather for completing oertain defined
events in the work or achievement of
gome other well-defined milestone;
Some of the ways in which the grant
amount may: be paid are;, but are not
limited to!

(1) In several pa,rbiad payments, the
amount of each agreed upon in ad-
vance, and the ‘milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a deﬁned .

unit. or units (Buch ag a housing coun-

. seling unit), ab & defined price or
- prices, agreed to in advance of perform-

ance of the grant and set forth in the
grant; o,

1(8) In one pa,yment at grant comple-
tion:

(b) The key dlstinction bstween a
lamp sum and & cost: reimbursement
grant is the lack of g direct relation-

ship between the costs inourred by the
478
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reoi;iient and the amount paid by BUD
in the lump Bum arvangement;

§84‘82 Provisions applicable only to
lump sum grants.

© I pddition to the provisions:of this

pubpart ; subparts A-end B-of this

part apply to lump sum grants,

(a) Fnancial and program: manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standsrds for finan-
oial mansgement systems, methods for

~meXing payments, budget revision ap-

provals, and making andits,

(b) Standards for financlal munagement
systems. (1) Réoords that identify ade-
quately the sonrde and application of
funds for federally-sponsored activities
are reguired. These recoxds shall oon-
tain Information partaining to Federal
swards, aubhorizations, obligations,
mobligated belances, assets, outlays,
income and interest.

(2) Bffeotive - control over and ac-
countability for a1l funds; property and
other asgets dre required Reoipients
ghall adequately safeguard all such as-
sets end assure they are used solely for
authorized purposes.

(8) Qomparison of outlays with budg-
ot amounts for each award is required,
Whenever appropriate, financial infor-
mation shonld be related to- perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the reoiplent; XUD, at its discretion,
may require sdequate bonding and in-
suranoce if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government,

-(6) HUD may require adequa.ta tidel-
ity bond coverage whers the recipient

. 1aoks sufficient coverage to protect ths

Peleral Government's interest.

(8) Where bonds are required in the
situations desoribed above, the bonds
shall be obtained from companies hold-

- ing certifioptes of authority as acoept-
~able sureties, as prescribed in 31 OFR

part 228, “Surety Companies  Doing
Business with the United States.”

(0) Payment. (1). The stendard gov- -

erning the use of banlks and other insti-
tutions as. depositories of -funds. ad-
vanced under awards ig, HUD shall not
require separate depository’ accounts
for funds movided to a reoipient or eb-

584,62

tablish any sligibility reguirements for
depositories for funds. provided to a re-
cipient. - However; reoipients must be
able to account fox the receipt, obliga-
fion and expenditure of funds.

“(2) Consistent with the national goal
of - expanding . the - opportunities. for
women-bwned and . minority-ovmed
business enterprises; recipients shall be
encouraged to use women-owhed and
minority-owned banks (& benk which is
owned at least 60 percent by women or
minority group members),

(d) Revision of budget and wprogram
plons. (1) The budget plan is the finan-
cial expression of the project: or.pro-
gram bs - approved during: the-award
proocess: It may include either the Fed-

- gral and non-Federal ghere, or only the

Pederal share, depending upon HUD re-
guirements: It shall be related: to per~
formanoe for program evaluation pur-

" poses whenever appropriate,

(2) Recipients are required to- reporb
deviations from progrem plans; and re-
guest prior approvels Tor budget and

‘program plan revisions, in acoordancs

with this seotion,;

<(8) Fox nonoonsbruotion awards, re-
olpients shall ‘request prior approvals
from HUD for one or mors of the fol-

“lowing program or budget related rew~
gons,

(i) Chenge in the scope or the. objeo-
tive of the projsot or program (even if:
there is no associated budget revision

‘reguiring prior written approval).

(i1) ‘The need for additionel Federal
funding. -

(iii) Unless desoribed in the applica~
tion and funded in the approved
awaxrds, ‘the subaward, transfer or con~
tracting out of aiy work under an
sward, This provision does not apply to
the purchass of supplies, material,
squipment or peneral support Bervioes.

(4) No' other prior approvel require-
ments for specific itemie may be im-
posed unless s deviation has baen ap-
proved by OMB,.

(6). Bxoept: for requivements listed in
paragraphs, (3)(8)() and (a)(8)(11) of this
seotion, HUD is suthorized, at 1ts op-
tion; to waive cost-related and admin-
istrative prioy written approvals re-
quired by Ciroulsy A-110 and OMB Oir-
gulars A-~21 and A-122. Such walvers
may .inolude authorizing recipients to
0 any one or more of the following,
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(1) Initlate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following ‘conditions  apply. For: one-
time extensions, the reoipient must no-
tify HUD in - writing with  the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date speoified in: the award. This
action mey be talen unless:

(A) 'The terms and- conditions:: of
award prohibit the extension,

(B) The exbension reguires:additional
Federal funds.

(C) 'The extension ‘involves . any
ohange. in'the approved objectives or
soope of the projeot,

(6) For- construction awerds, recipl-
- ents shaell: request prior written ap-

proval yromptly from HUD. for budget
revisions whenever paragraphs: (d)(6)(1)
or (d)(6)(i1) of this section apply.
(1) The:revision results from changes
.in the soope or. the objeotive of the
project or program.
(1) The need: arises for- additional
Federal funde to complete the projeot
(7) No: other prior approval reguire-
- ments for specific items: may be.im-
posed unless & devie,tion hag been ap-
proved by OMB.. .

(8)-When HUD makes an a.waa‘d that
provides: support. for both construction
and nonconstruction work, HUD may

require the reoipient to request prior .

approval from HUD before making any
fund or budget transfers between the
two types of work supported,

(8) Non-Federal. qudits. (1) Reciplents
end subrecipients that sre institutions
of highey ednontion or other non-profit
organizations  (including = hospitals)
shall be subject to the audit reguire-
ments oontained in the Bingle Audit
Aot Amendments of 1086 (31 U.8.0. 7601-
76507) and revised OMB Ciroular A-188,

v Audits of States, Looal Governments,

and Non-Profit Organizstions."

(1) Non-proflt organizations subject
to regulations in the part 200 and part
800 series. of this title whioh reosive

awards subjest to part 84 shall comply

with the andit requirements of revised
OMB Olroular A-188, ‘'Audits of States,
Liooal Governrnents, and Non-Profit Or-
ganizations,” For HUD ' programs; a
non-profit organizetion is the mort-
. gagor or owner (as these terms are de-

ﬂned m the regxﬂa.tions in the part 200

24 CER Subtitle A (@~i-11 Edition)

and part 800 series) and not & related or
affilinted organization or entity,

(i1) [Reserved]

(2) State and lpcal governments shall
be subject to the audit requirements
oontained in - the 'Bingle Audit Aot
Amendments of 1896 (81 U.8.0, 7501~
7607) and revised OMB: Olroular A-138,
"Aundits of States, Looal Governments,
and Non-Profit Organizations,”

(3) For-profit hospitals not ocovered
by the audit provisions of revised OMB
Olroular: A-183 shell be subject to the
audit “requirements . of the. Federal
awarding agencies.

(4) Commerocial organizations shall be
subject to the audit reguirements of
HUD or the prime recipient as incor-
porated into the award dooument,

{60 TR 47011; Sept. 19, 1994, a6 aniended at 62
FR, 61617, Nov. 38, 100%; 16 ¥R 41090, July 16,
010]

§84,88 Property standards,

(a) Purpose of property  standords.
Paragraphs (b) throwgh (g) of this sec-
tion: set forth: uniform standards gov-
erning management and disposition: of
property. furnished by the Federal Gov-
ernment whose: cosb wag charged to. o
projeot supported by a Federal award,
HUD shall require recipients to observe
these standards under swards and shall
not- impose. additionel requirements,
unless speocifically required by Federal
statute. The recipient may use its own
property meanagement. standards and
progedures provided it observes the

" provisions of paragraphs () through (&)

of this section,

(b) Insurance ocoverage. Reoipients
shall, at a minimum, provide the egniv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property

_owned by the reciplent, Federally-

owned property need not be insured un-
less required by the terms and condi-

‘tions of the. award.

(o) Real property, HUD presoribes the
following  requirements for recipients
concerning the use and disposition ‘of

real property aocquired in whole or in -

port under awayds;
(1) Title $o real property shall vest in

. the reocipient subject to the condition

‘that the. reoiplent shall use the resl
property for: the authorized: purpose of
the project as ]opg a8 it 1s nee'aed and
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shall not snoumber the prope»t.y with-

" out pproval of HUD,

(2) The racipient shall obtain written
approval ‘by HUD for the use 6f real
property in other federally-sponsored
projects when the racipient determines
that the property is no: longer needed
for the pwrpose of the original projeot.
Use In other projects shall be. limited
to those - under - federally-sponsored
projects (1.e., awards) or programs that

have purposes oonsistent with those

authorized for support by HUD,
(d) Federally-owned and erempt prop-
erty—(1) Federally-owned property—i)

Title to federglly-owned property remains .

vested in the Federal Government, Reotpi~
ents shall submit anmunelly an. inven-
tory -listing of federally-owned. prop-
erty in their- custody .to HUD; Upon
completion of the award. or: when. the
property is:yo longer needed, the ve-
oipient shall report thé: property to
HUD for further HUD utilization,

(ii) ¥ HUD has no. further need for
the property, it shall be declared exoess
ahd" reported. to the. General Bervices
Adminigtration; unless HUD has statn-
tory enthority . to: dispose of the prop-
erty by -alternative mebhods (e.g,, the
snthority . provided. by the . Federal
Techunology Transfer Act (16 U.8.0, 8710
(I)) to donate research equipraent to
sduoational - end - non-profit organiza-
tions in - acoordance. with M,0..:12821;
“Improving Mathematios and. Seience
Hduoation in- Suppord of the National

Rduoation Gosals,"). Appropriate .in--

structions shall be ispued to the reoipi-
ent by HUD,

(2) Exempi property.- When statutory
aunthority exists, HUD has the option
to vest title to property aocquired with
Federal funds in the recipient without
further obligation. to. the Federal Gov-
ernment - and under  conditions HUD

.considers appropriate, Such property is

“exerapt property.'’. Should. HUD not
establish conditions, title to..exempt
property: upon acquisition shall vest in
the recipient without.: further oblig‘a-
tion $o the Federal Government,

(o) Eguipment. (1) Title to equipment
acquived by 8 recipient with: Federal
funds shall vest: in: the reoipient, sup-
jeot to conditions of this section.

(2) The recipient. shall use the equip-
ment in the' project or program for

‘which 1t was acquired as long as nesd-

§84.83

ed; whether. or not.the project ox pro-
gram continues to be supported by Fed- |
eral funds: and shall not encumber the
aguipment without: approval of HUD,
When the equipment is no longer need-
ed for the originel project or program,
the reciplent shalluse.the. eguipment

- in- connection with its other federally-

sponsorad activities; in the following
order of priority:

(1) Activities sponsored by HUD
whioh fundedl the original project; then

(il) Aotivities pponsored by other
Pederal awarding agenoies.

(8) During the time that equipment is
uged on. the: project. or.program . for

-which it was. ncguired; the reoipient

shall make it available for uss on other
projects or programs il such other use
will not-intierfere with: the work on the
project or program for which the equip-
ment was, originally poquired.  Fivst
preference for such. other use shall bs -
given to: other: projects or: prograras
sponsored by HUD that finanoced the
equipment; second preference. shall be -
glven to. projeots. or. programs. spon-
sored by other Federal awarding agen-:
oles, I the squipment is owmed by the
Pederal Government, use on other ao-
tivities mot sponsored by ihe Federal -
Government shall be permissible if au-
thorized by HUD,

(4) The. racipient's property manage-

.ment standards for equipment acquired

with Pederal funds and federally-owned
equipment shall ;lnolude all of the fol-
lowing,

(). Bquipment: reoords shal] bs main-
tained acourately and shall include the
following information,

(A) A desoription of the eguipment.

(B) Manufacturer's serial xumber,
model number, Federal stock number,
national ptoolk number or other identi-
fication numbey,: .

(0) Source of the equipment, nelud-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(m) Aoqudsition - date . (or date re-
ceived, i the equipment was furnished
by.the Federal Governinent) and cost,

() Loocation and condition. of. the
equipment: and. the date the informa~
tion was reported.

(1) Bouipment owned by the Federal
Government shall be identified to indl-
oate Federal ownership.
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(1i1) ‘A physioal Inventory of equip-
ment shall bs talten and the results
reconoiled with the equipment records
at least onoe every two years, Any dif:
ferences bebween quantities ' deter-
mined by the physical inspection and
those shown: in the acoounting records
shall be investigated to: determine the
opuses of the difference, The reoipient
shall, in-oonneotion with the inven-
tory, verily the existenoe, current uti-
lization, and oontinued need for the
equipment.

(v) A control syatew: shall be in si-
feot to insure adequate safeguards to
prevent loss, damage, or theft of.the
squipment, Any loss, damage, ox theft
of squipment shall be investigated and
fully dooumented; if the egquipment was
owned by the Federal Government, the
reciplent shall promptly notity HUD:

(v) Adequate maintenanoce procedures
shall be implemented to keep the
squipmerit in good condition,

(6) HUD miny reserve the right to
transfer the title to the Federal Gov-
ernment or to s third party named by
the Federal Goverament when such
third party is otherwise eligible under
oxisting statutes.  Such transfer shall

“be subjsct to the following standards;

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made ktnown to the recipient in
writing,

(ii) HUD shall issue disposition in-
struotions within 120 calendar days
after recelpt of o final inventory. The
fine] inventory shall list all equipment
aoguired with grant funds and feder-
ally-owned equipment, If HUD fails to
issue disposition instruetions within
the 120 calendar day period, the recipi-
ent shall spply the standards of this
section, as appropriate,

(iil) When HUD exeroises its rlgh’o tio
take title, the equipment shell be sub-
jeot to the provislons for federally-
owned equipment, -

(f) Intangible property, (1) The recipl-
© ent may oopyright any work that is

- subject to copyright and was devel-
oped, or for which ownership was pur-
ohased, under an award. HUD reserves
a royalty-free, nonexclusive end irrey-
ocable right to reproduce, publish; or
otherwige use the work for Federal pur-
poses, and to authorize others o do so.

24 CFR Subfille A (4-1-~11 Editlon)

(2) Recipients are subject. to applica-
ble regulations’ governing patents and
inventions; including government-wide
regulations ispued by the Department
of:-Commeroe - ab: 87 OFR. part. 401,
YRights: to Inventions Made by Non-
profit Orgenizations and Bmall Busi-
ness Firms Under Government Grants,
Oontraots - and - Cooperative . Agree-
ments,"

(8) Unless walved by HUD, the Fed-
era) Giovernment has the right to para-
girapha (£)(3)(1) and (£)(8)(1) of this sec-

on,

" (1) Obtain, reproduoce, publish or obh-
erwiss use the data first produced
under an award, s

-(i1) Authorize others to receive, re-
produos; publish; or otherwise uses such
date for Federal purposes,

(4) Mitle to intangible property and
debt instruments aoguired under-an
award or pubaweard vests upon acguisi-
tion in ‘the ' reoipjent, The recipient
shall use thét property for the origi-
nally-anthorized purpose,

() Property  trust relationship, Real
property, eguipment, intengible prop-
erty and debt instriments that are ac-
quired or improved with Federal funds
ghall be held in trust by the recipient

a8 trustee for the beneflolanies of the

project ‘or-program under which the
properby - was “acquired - or improved,
HUD may require recipients to record
lens or other appropriate notices: of
record to indicate that personal or real
property has been acquired or improved
with Federsal -funds snd that use and
disposition oconditions apply t0  the
property.

§84,84 Procurement standards,

(a) Purpose of procurement standords,
Paragraphs: (b) through (1) of this sec-
tion ‘set forth standards for use by re-
cipients in egtablishing procedures for
the proourement of supplies and other
expendable  property,  equipment, real
property ‘and other pervices with Fed-
eral funds. These standards are fur-
nighed to0 ensure that such materials
and services are obbained in an effec-
tive manner and: in compliance with
the provisions: of  applicable: Federal
statutes and executive orders. No addi-
tional proourement: stendards: or -re-
quirements shall be imposed by HUD
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upon, recipients, uiless specifically ve-
-quired by Federal statute or exeoutive
oxder or approved by OMB.

(b) Reciplent . responsibilities, . The
standards oontained in this seotion do
not relieve: the: recipient of the oon-
tractual rssponsibilities erising. under
its contraot(s). The recipient is the re-
sponsible authority, without recourse
t0 HUD, regarding the settlement and
satisfaotion of all contractual and ad-
ministrative issnes arising out of pro-
ourements entersd into in support of
an award or other agreement; This in-
cludes disputes, olaims, protests of
award, soproe evaluation or other mat-
ters of & contrasctual nature, Matters
concerning violation of sbatute are to
be referred. to such Federal, State:or
loos] authority as may have proper ju-
risdiotion;

(o) Codes of conduct. The: recipient
shall maintain written  standards . of
conduot governing the:performsnce. of
its employees engaged in the award and
administration  of contracts; No- em-
ployes, officer, or agenti shall particl-
patbe in the seleotion, award, or admin-
istration ‘of ‘a contraoct supported. by
PFederal funds if & rea) or appavent con-
fliet of interest would- beinvolved.
Buch & conflict would:arise: when the
employses, officer, or agent, any mem-
her of his or her immediate family; his
or "her partner, or an’ orgahization
which employs or is about to: employ
any of the parties indicated herein, has
& finanoial or other interest in the fHim
seleoted for an award, The officers, em-
ployees, and agents of the reoipient
shall neither policit nor accept gratun-
ities, favors, or anything of monetayy
value from contractors, or parbies: to
subagreements,  However, réoipients
anay set standards for situgtions in
which the financial inperest is not sub-
stantial or the gift is an unsolioited
item of nominal value, The standayds
of conduct shall provide for disoipli-
nary ‘sotions to0 be applied for viola-
tlons of suoh standards by officers, em-
ployees, or agents of the recipient,

(1) Competition, . All Hroourement
transactions ‘shall be condueted in a
meainer to provide, to the maximum
extent praotioal, open and free com-
_potition, The reoipient shall be alert to
organizationsl confliots of interest as
well as noncompetitive practices

§84.84

BADONE . oontvmtom that may restriot
or eliminate competition or otherwise
restrain trade. In order to ensure objeo-
tive contraotor performancs and elimi-
nete wnfalr competitive advantage,
contractors that develop or draft spesi~
fioations, requivements, statements of
work, invitations: for bids and/or re-
guests for proposals shall be excluded
from competing for snch procurements,
Awsards shell be made to the bidder or
offeror whose bid or. offer is responsive
to. the solicitation and is most advan-
tageous to the recipient, price, quality
and other faoctors considered, The other
factors shell inolude the bldder's or
offeror's oompliance with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8.C, 1701u), hereafter
referred, to. as ‘‘Seetion 8.’" Seotion 8
provides. that, to the greatest.extent
feasible, and. consistent with existing
Tederal, State, and loca) laws, and reg-
nletions, economic opportunities gen-
erated by certain HUD financlal assist~
anoe shall be directed to low- and very
low-income,persons, Solioitations shall
olearly set forth all requirements that
the -bidder. or offeror shall fulfill in
order for the bid or offer: to be evalu-

‘ated by the reoipient. Any and all bids

or offers may he rejected when it is in
the recipient’s interest to do so,

() Procurement proocedures. (1) All re~
cipients shall establish written: pro-
purement procedures, These prooedures
shall provide for; at s minimum, that

payagraphs: (e)(1)d), - (e} and
(e)(1)(1ii) of this Bection apply.

(1) Reoipients avoid purchasing un-
necessary items,

(ii) Where appropriate, an analysis is
made of lsase -and: purchase - alter-
natives to determine which wounld be
the most economioal and practical pro-
curement for the recipient:

(14i) Solicitations for goods and serv-
ices provide for all of the following..

(A)-A ‘olear and acournte desoription

of the teohnipal requirements for the -
material, product oy service to be pro~
onred, In competitive procurements,
puch s desoription ehall not ‘contain
features which undwly restriot com-
petdtion..
1 (B) Regquirements which the pidder/
offeror must fulfill and all other fac-
tors o be used in svaluating bids or
proposals.
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(0) A ‘dssoription, whenever prac-
tioable, of technical requirements in
torms of funotions to be performed oy
performance  required, " including. the
range of acosptable characteristios oy
minimum aocceptable standards,

(D) 'The specific festures of ‘‘brand
name or equal’ deseriptions that bid-
ders are regquired to meet’ when such
1tems are included 1n the solicitetion,

(B) The aocceptance, to the extent
practicable and economioally feasible,
of produots and servicss dimensioned in
the metri¢ system of measurement,

(¥) Preference, to the extent praoc-
tioable and economicelly feasible, for
products and services  that oconserve
natural resources and protect the envi-
ronment and are energy officient,

(2) Positive efforts shall be made by
reoipients’ to utilize small businesges,
minority-owned  firms, “and  women's
business - enterprises, - whenever pos-

sible. Recipients of Federal awards:

shall take all of the following steps to
further this goal,
(i) Bnsure that small businesses, mi-

nority-owned firms, and women's busi--

ness enterprises are used to the fullest
extent practicable.

@) Maele - information on - forbh-
coming opportunitics available and ax-
rangs time frames for purchaeses and
contracts to encourage and: facilitate
partioipation by smell businesses, mi-
nority-owned firms, and women's: busi-
ness enterprises:

" (it1) Oonsider in the contract proosss
whether - firms . competing - for. larger
contracts intend to subcontradt with

small  businesses,. = minority-owned
firms, and women’s . business - enter-
prises,

(iv) Bnoourage contracting with oon~
sortinms of smeall businesses. minority-
owned fixms and women's business en~
terprises. when. a. contract is too larvge
for one of these firms to handle individ-
uall

(v) Use the services and assistanoe. ag
appropriate, of such’ organizations as
the Small Business Administration and
the Depsarément of Commaeroce’s Minoxr-
ity Business. Development Agenocy in
the solicitation  and: utilization. of
srmall businesses, minority-owned firms

. and wormen's business enterprises, | |
. (3) The type of proouring instruments
used (e.g., fixed price contracts; cosb

24 CFR Subfille A (4-1-11 Eciition)

refmburseble - contracts, -purohase or-
ders, and incentive contracts) shall be
determined by the reoipient but shall
be appropriate for the partioulsr pro-
ocurement and for promoting the best
interest of the program or project in- .
volved. The "cost-plus-s-perocentage-of-
cost'' or “‘percentage of conatruction
cost’ methods of oontraobing shall not
be used,

(4) Contraots shall be made only with .
responsible ocontraotiors  who ' .possess

the potential ability to perform suc~
eessfully under the: terms and eondi-

tions of the proposed proourement
Consideration shall be glven to such
matters as contractor integrity; oom-
pliance with public policy, including,;
where applioable, Seotion: 3. of the
Housing and Urban Development Aot of
1968 (12 U.B.C. 1701n);: record: of: past
performarics; snd- finanotal and tech-
nioal resources or acoessibility to other
neoessary - resources. In.-cerbailn oir-
oumstances, :contracts  with gertain

‘parties are restricted, as set forth at 2

OFR part 2424,

(6) Reoiplents shall; on request, make
available : for: the Federal  awarding
agency, pre-award review and prooure-
ment doouments; paoh af reguests for

" proposals or invitations for bids, inde-

pendent cost estimates; ete., when any
of the following conditions apply.

() A reoipiemt’s proourement: prooe-
duves or operation fails to comply with
the proourement. standards in. HUD's
implementation of Ciroular A-110,

(1) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 .U.8.0. 408 (11),
whichever. is greater, and is to bhe
awarded without. competition or only
one bid or offer is received in response
to a solicitation,

(ii1) 'The proonrement, which is ex-
pected to exocsed the small purchase
threshold, speoifies & "brzmd name”
produot..

(iv) ‘The. proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under & goaled bid prooure-
ment, -

) A proposed oontract moditiontion
changes the soope of & contrach or in-
oreases the contract amount by more

than the smiount of the small purchase N

threshold,
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(f) Oost and price analysts, Bome form
of cost or price anelysis shall he made
and dooumented in-the: procursment
files in connection with every prooure-
ment action, Prics analysis may be ao-
-oomplished in various ways, including
the comparison of price guotations sub-
mitted, maritet prices and similar indi-
ala, toget]xer with disoounts. Oost ane)-
ysis is the review. and. evalvation of
each element of cost to determine ren-
sonableness, allooability. and . allow-
ability.

1)) Proourement records. Proourement
records and files for purcliases in ex-
cess of the small purobase threshold
shall include the following ot 8 min-
imum:

(1) Basis for oontraotor selection;

(2) Justification for lack of aompeti-
tion when competitive bids ‘or. offers
are.not obtained; and

(8) Basis for award oost or priocs.

(h) Coniract administration, A pystem
for contvact administration shall be
meintained to ensure contractor oon-
formance with the terms, oconditions
and specifications of the contract and
to ensure adequate. and timely follow

up of all purchases, Reocipients shall.

evaluate ocontraotor performance and
dooument, &8 appropriats, whether con-

tractors have yaet the terms, condi:

tions and specifiontions of the oon-
tract, . . .

(1) .Coniract. myovisions, The reoipient
shall include, in addition to provisions
to define & sound and complete agree-
ment, the following provisions in all
oontraots, The following provisions
ghall also be applied to suboontraots,

(1) Contraots in ‘excess of the small
purchass. threshold shaell contain oon-
tractual provisions or conditions that
allow for administrative, contractusl;
or legal remedies in instances in which
s oontractor:violates or breaches the
pontraot - terms, and: provide for such
remedial aotions. as: may be appro-
priate,

(2) All -ocontraocts: in . excess of. the
small purohase threshold shall contain

sultable provisions for termination by
the recipient, including the mauner by .
whioh terination shell be . effected.

and the basis for settlement. In' addi-

. tion, such contracts shall desortbe con-

ditions under which the' gontract may
be terminated “for defaunlt as well as

§84.84

--oonditions where the contract iay be

terminated: beoause: of - circumstances
beyond the control of the contractor.

(8) Except as otherwise xequired by

ptatute, an award that requires. the
contraoting . (or. subcontracting). for
congtruotion or: fecility improvenients
shell provide for the recipient to follow
its. own: requiremernts. relating to. bid
gngrantees, performence honds; and
payment bonds unless the constrnction
contraot or suboontraoct = exoeeds
$100,000, For those oontracts. or sub-

. contracts exoseding $100,000, HUD may

acoept the bonding policy.and require-
ments of the recipient, provided HUD
has mede o determination that the
Federal Govermment's interest is ade-
unately protectéd, I such a determine-
tion, has not been made, the minimum
requirements shall be as follows:

1) A bid guarantes from each bidder
eguivalent to five peroent of the bid
prios. The *'pbid gnarantse’ shall con-
sist of o firm commitment suoch as a
bid bond, certified oheolk, or other ne-
gotiable imstrument accompanying &
bid as assuranoe that the bidder shall,
upon acoeptance of his bid, execute
such contractual dostiments as may be
vequired within the tinie speojfied,

. A yperformance bond on the part
of the contractor for 100 percent of the
contract price. A “'performance bond'
is one exeouted in oonnection with a
oontract to secure fuliillment of all the
contractor's obligations under such

. contract,

(i11) A payment bond on the part of
the oontractor for 100 percent of the
contract price, A ‘‘pajnment bond" is
one exesuted in copnection with a con-
tract to assure payment ag reqiirad by
sbatute of all persons. supplying labor
and meterisl in the exeoution of the
work provided for in the sontraoct.

(iv) Where bonds are vequired in the
situatione: désoribad herein, the bonds
shall be obtained from oompunies hold-
ing oertifieates of authority as acoept-

;able snreties pursuant to 81 OFR part
223, Y'Surety Oompanies Doing Business .

with the United States,’’

(4): A1) negobiated contraocts. (excspt
those for less than. the small purchase
threshold) awerded by recipients shall
inolude o provision to the effect that
the reoipient, .HUD, the Comptroller
Genernl of the United States, or any of

L4856
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their duly authorized representatives,

shall have access to any books, doou-
ments, papers and.records of the: con-
traotor whioh are (irectly pertinent to
s speoific program for the purpose: of
making audits, examinations, excerpts
and transoriptions,

(6) All contraots, inohiding small pur-
ohases, awarded by recipients and their
contraotors shall contain the prooura-
ment provisions of a.ppendix A %o this
rule, as a,ppnoable.

{6y TR 47011, Sepb. 13, 1004, a8 amended at 72
TR 13402, Deo, 27, 2007)

§84,85 Reports and records,

(a) Purpose of reports and records,
Paragraphs (b) and (o) of this seotion
set forth the procedures for monitoring
and reporting on the recipient’s finan-
oial and program performance and the
neoessary etendard reporting forms.
They also set forth record ratention Ye-
quirements.

(b) Monitoring and reportiny vrogrom
performance, (1) Reolpients ave respon-
sible for managing and monitoring

sach projeot, program, subaward, funo- .

tion or . aotivity  supported by the
award, Reoipients shall monitor sub-
awards to. ensure subreoipients have
met the audit requirements as delin-
eated in § 84,82(e),

(2) 'The Federal awarding agency
ghall presoribe the freguency with
which the performance reports shall be
submitted. Hxoept as provided in para~
graph (b)(8) of this seotion, “perform-
ance reports shall not be required more
frequently than quarterly or less fre-
guently than annually, Annual reports
ghall be'due 90 cnlendar deys after the
grant year; guarterly or semi-annual
reports shall be due 80 days after the
reporting period, The Federal awarding
agency may reguire apmual reports be-
fors the anniversary dates of multiple
vear awards in lisu of these reguire-
ments, The final performanoe  reports
are due 80 oaleridar days nftey the expl-
ration or termination of the award

(3) It inappropifate, & final technionl
or performence réport ghall not be re-
quired after completion of the projeot,

(4) When required, performance re-
ports shall generally oontain, for each
award, brief information on ‘etioh of the
following"

488

24 CFR Sublitle A (4-1-11 Edition)

) A comparison of asoctusl accoms
plishments with the goals and objec
tives established for - the period,:the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or: projects opn be resdily
quantified, - suoh “gquantitative date
shonld be related to cost data for com-
putation of unit costs.

(i) Rensons - why -established goals
were not met, if appropriate,

(5) Recipients shall noti be required to
submit more than the original and two
ooples of pexformance reporbs,

(6) Reoipiente shall immediately no-
tify HUD of developments thet have a
significant impaot on the award-sup-
ported aotivities. Also, - nobtification
shall be given in the oass of problems,
delays, or adverse oonditions which
materially impair the ability to meet
the objeotives of the award, This notifi-
cation shall include & statement of the
aotion taken or contemplated, end any
:issistance needed to resolve the situa-

on,

(1) HUD may make site visits, as
needed.

(8) HUD shall comply with clearancs
roguirements of 6 CFR part 1820 when
reguesting performa,noe data from re-
oipients.

(o) Retention and access requirements
for records, (1) This paragraph: (o) sets
forth reguirements for record retention
and acoess to records for awards to re-
oipients, Federal awarding agenoles
shall not impobe any other record re-
tention or aooess requirements upon
reoiplents,

(2) Pinanoial records, supporting doc:
uments, statistical reocords, and all
other records pertinent to an award
shall be retained for & period of three
years from the date of submission of
the  final - expenditure report -or, for
awards that are renewed quarterly or

‘apnmaglly, from the date of the submis-

sion of the guarterly or annual finan-
oia) report; as suthoriged by HUD, The
only exceptions are the following:

(1) If any litigation, olaim, or audit is
started before the expiration of the 8-
year perlod, the reocords shell bs re-
tained until all litigation, olaims:or
audit findings involvirig: the  records
ha;'e been resolved and ﬁna,l aotion
taken,

ATTACHMENT.... 1.
Y. oF.32 PAGES

PAGE




Office of the Secretary, HUD

" (i1) Records for: rea) :property and
eguipment aoguired with Federal funds
shall be retained :tor 8 yoars after final
disposition.

(ii1) When records are transferrsd to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the recipient;,

(8) Ooples of original records msy be
substituied for the uriginal reoords if
authorized by EUD,

(4) HUD shall regnest transfer of cer-
tain records to its ocustody from recipi-
ents when it determiines thet the
* reoords possess long term retention
value, However, in order to avold dupli-
cate recordkeeping, HUD may make ar-
rengements for recipients to retain any
records that are continuously needed
for joint nse,

(6) HUD, the . Inspector. General,
Oomptrolier - General - of the - United
Btates, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted acoess 10 any
boolks, doouments, papers, or  other
records of recipients that ave pertinent
to the awards, in order to make andits,
examinations, excerpts, transoripts and
copies of such documents.” This right
also includes timely and reasonable ac-
oess to & vecipient's personne] for the
purposs of interview and digoussion re-
1gted to such doowments. The rights of
ao0688 in this paragraph (c)(6) are not
Hmited ‘to the required retention pe-
riod, but shall lasgt &g long ap records
ars retained, :

(6) Unless reguired by statute, HUD

ghall not place restriotions on recipi-
ents that limit public access to the
reoords of recipients that are psriinent
to an award, exospt when HUD oan
demonstrate that such records shall be
‘Iept confidential and would have been
exempted from disclosure pursuant 4o
the Froedom of - Information Aot (6
U.8.0, b68) if the records had belonged
to HUD,

§84.86 Termination and enforcement,

(a) Termination: (1) Awards may be
terminated in whole or in part omly if
paragraphs  (a)()(), = (a)HAy), —or
(a)(1)(3i1) of this section apply.

(1) By HUD, if o recipient materially
fails to oomply with the terms and oon-
ditions of an awaxd,

§84.86

(i) By HUD with the comsent.of tHe
recipient, in which oase the two parties
shall agree upon the terminetion: con-
ditions; including. the. effective. date
and, in the onse of partial termination,
the portion to be terminated, .

(i1i) By the recipient upon sending to
HUD written notification setting forth
the rensons for suoch terminabion, the
effective. date, and, in-the case of par-
tial termination, the portion tio. be tiex-
rainated, However, If HUD determines
in the oase of partial termination thet
the reduoced ox modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminete the grant in- its. entivety
under either paragraphs ‘(a)(1)({1). or
(a)(1)(11) of this seotion,

(2) Ii oosts-are. allowed tnder an
award, the responsibilities of the re-
cipient referred to. in §84.87(a)(1), in-
cluding those 1or property management
as applioable, sliall be considersd in the
termination of the award,. and provi-
sion shall be made. for continuing re-
sponsibilities of the recipient after ter-
mination; as appropriate.

(3) I costs are allowed, the cost prin-
olples in §84.37 npply, even though the
award was mede on a lump-sum. basis,
‘Alternatively, s temnination settle-
meént may. be reached by provating the
grant amount against the peroceantage
of completion or by some other method
as determined by the Grant Officer, as

long as the method used results in an

equitable settlement to both parties,
(o) Enforcament—(1) Remedies for non-
compliance, I a rscipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in
s TFederal statubte, regulation; assur-
encs, application, or notice of award,
HUD may, in addition to imposing any
of ‘the special conditions outlined in

§84,14, take one or more of the fol-

lowing actions,. as appropriate in the
pircumstances.

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
olency by the recipient or more severe
enforoement action by HUD.

(1) Wholly or partly suspend or ber-
minate the ourrent award,

(111) withhold further awards for the
project or program. :

(iv) Talee other remedies that may be
legally avallable.
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. (%) Hearings and appeals. In taking an
enforeement action, HUD shall provide
the recipient an opportunity for hear-
ing, appesl; or other administrative
procesding to which the reciplent is en-
titled under any statute or regulation
applioable fo the action involved. -

(8) Bffecis ‘of suspension’ and: termi-
nation, Costs of & reciplent resulting
from obligations inourred by the re-
cipient’ during o suspension or after
termination of an award are not allow-
able unlesg' HUD expresgly authorizes
them in the nobics of suspension or ter-
mination or subsequently, Other recipi-
ent costs during suspension- or. after
termingtion whioh ara neosssary and
not reasonably avoidable are allowable
if paragraphs (b)(3)(1) and (b)B)AL) of
this seotion apply.

(1) The costs result from obligations =

which were properly inourred by the re-
olpient before the effective date of sus-
pension or termination, are not ih an-
ticipation of 1t, and In the oase of & ter-
mination, are noncancellable,

(1) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fand-
ing period in which the termination
takes effeot, -

(4) Relationship o dsbarment and sus-
pension. - The: * enforoement  remedies
identified “in +this" seotion, inoluding
suspension and termination; do  not
preclude g recipient from being subject
to debarment and. suspénsion under
HUD's regilations at 3 CFR part 2424
(500 §84,13),

[68 FR 47011, Sept, 18, 1084, as amended at 72
TR 78402, Dao, 27, 2007)

§84,87 Closeout - procedures, subse:
quent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Reoipients
shall submit, within 80 oalendar days
after the. date of ocompletion of the
award, all finanoial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve ‘extensions when reguested by
the reoipient. :

(2) The reclpient shall acoount for
any real and personal property  ac-
gquired with TMederal funds or reoeived
from the Federal Governmment in &o-
oordance with §§84.83(h) through (g).

24 CFR Subfitle A (4-1~11 Edition)

(b) Subsequent adfusimenits and con-
Hnuing responsibilities. (1) The oloseout
of an award does not affect any of the
following: = . : :

(1) Audit requirements in § 84,26,

(i) Property management reguire-
ments in §§84.03(b) through (g).

59%2 Reoords retention as required in

(2) After oloseout of an award, a rela~
tionship oreated under an award may
be-modified or ended in whole or in
part with the consent of HUD and the
reoipient, provided the responsibilities
of the reoipient are considered and pro-
visions made for conbtinuing respon-
sibilities of the- recipient, -as appro-
priate,

~APPBNDIX A TO PART 84—CONTRAOT
. PROVISIONS

Al oontraots, awarded by a recipisnt in-
cluding small purchages, shall contein the
followlng provisions as applicable;

1, BEgual Employment Opportunfiy—All: oon-

‘traots shall’ contain. o provision  requiring

oompliance with 1.0, 11248, “Egual Employ-
mient Opyportunity,” as amended by : B,O,
11875, ‘‘Amending Bxeoutive Order 11246 Re-
lating to Haqual Bmployment Opportunity."
and: a8 pupplemented by regulstions at 41
CI'R park: 60, “'Office of Federal Contrach
Oomplience: Programe; Hqual Fmployment
Opportunity, Department of Labor,'!

2. Copeland. " Anii-Kiokbaok'' Act (18 U.S.0.
874 and 40 U.S,0, 2760)—Al1 oontracts and sub-
grants in exoess of $2000 for conetrudtion or
repair awarded by reciplents and subrecipi-
onts shall Mmolude a provision: for compliance
with the Copeland: “Anti-Kiokbaok' Aot (10
U.B.0, 874), as supplementsd. by Department
of Labor regulations (30 OFR part 8, '‘Con-
traotors and Suboontractors on Puble Bufld-
ing or Public Work Pinanced in Whole or in
Part. by Loans or Grants from: the: United
gtates’). The Aot provides that each con-
tractor or subreoipient shell.be prohibited
from induoing, by any means, any. person
employed in the oonsbruotion, completion, or
repair of public work, to give up any part of
the. compensation 0 whioh he'ls otherwise
entitled, 'The raoipient shall report all sus-
peoted or reported violations to KUD.

.. 8. Davis-Bacori Adl; as amended (40 U.S.G.
2760 'to a-T)—When required by Federal pro-
gram legislation, nll construotion contraocts
awarded by the reoipients and subreocipients
of more than $2000 shell jnolude & provision
for complianoe with the Davis-Baoon Aot (40
V.8.0, 2768 to e~7) and ap supplemented by
Department. of Labor regulations (20 OFR
part 6, *Luabor Btandards Provisions AppMon-
ble to Oontraots Governing Federally Fi-
nanced and Asbisted Oonstruotion''). Undey
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this Aot, contractors shall be reguired to poy
wages to laborers and mechnnjos at a rato
not less. than the minimum weges speoified
in' & wage determination made by the Beo-
rotayy. of Labor. In addition, ocontractors
shatl be required to pay wages not less than
onoe a week; The recipient shall place & copy
of the ourrent prevailing wags determination
issned by the Department of Labby in sach
polioitation and the award of a contract shall
be oonditioned upon the apceptanoe of the
wage determination, The rscipient shall re-
port ell suspeoted or reported violations to

UD,

4, Contract Work Hours and Safely Standards

Aot (40 U,8,C. 327 through 323)—Whexe appli-
oable, pll nontracts awarded by reoipients in
exoess of $3000 for oonstruotion contracts and
in exoess of 53500 for other contraots that in-
volve the smployment of mechanios or labor-
ers shall inolnde & provision for compliance
with Seotions 102 and 107 of the:Contrach
Work Hours and Bafety Btandards Aot (40
U.8,0. 827-838), a8 supplemented by Depart-
ment of Lahor regnlations (20 OFR part b),
TUnder Seotlon 103 of the Ach, each ocon-
tractor shall be regnired fo ogompute the
wages of every mechenic and laborer on the
bagls of a standard workweek of 40-hours.
Work in exoess of the standard workweek is
permissible provided that the worker is com-
pensatod ab & rate of not less than 1’4 times
the besio Tate of pay for a1l hours worksd in
exoess of 40 bours in the workweek, Beotion
107 of the Aot is applicable to' sonstruotion
work end provides thet no laborer or me-
ohanic -shall be reguired to work in s~
roundings or under working oonditions
which ars unsanitary, hazardous or dan-
gerous. Thesp requirements do not apply to
the purohases of supplies or materials or ar-
tiolss ordinavily available on the open mar-
kst, or contracts for tra.nsportatiion oy trans-
mlssion of intelligence,
" & Bights tb Invehtions Made Under a Oon-
traol or Agreement—UOontracts or agresments
for the performance of experimental, devel-
opmental; or vesearsch work shal) provide fox
the rights of the Federal Govexnment and
the reoiplent in any vesulbting invention in
pocordance with 87 OFR part 401, “Rights to
Inventions Made by Nonprofit Organizations
and Smal) Business Firms Under, Govern-
ment Grants, Conbraoth and Oooperative
Agreements,” and any implementing regula~
tions issued by HUD.

8, Olean Alr Aot (42 U.8.C, 7401 et sag.) and
the Federal Water Polludion Conirel Aot (33
U.S.0, 1261 sl seq.), as amonded—Oontracts
and subgrants of amounts i excess of
5100,000 shall contein a provision that re-
quires the veoipient to agres to comply with
all applicable standards, orders oi. reghla-
tlons jssued pursuant to the Olenn Alr Act

(42 U.B.0. 7401 et seq.) and the Federal Water .

Pollution Control. Aot as amended (83 V.8.0,
1261 ef s60.). Violatlons shall be reported to

Pl 85

HUD and the Regional Office of the Inviron-
menta) Proteotion Agenoy (BFPA),

7. Byrd Antl-Lobbying Amendment (31 U.S.C,
1352)—~Contraotors who apply of bid for an
award of $100,000 or more shall file the re-
quired ‘certifioation, Baoh tier certifies to
the tier above that it wil) pot and has not
uped Federal appropiated funds to pay sny
person or organization for infinencing or at-
tempbing to influencs an officer or empioyee
of any agenoy, & member,of Uongress, officey
o) employee of ConEress, or an employee of &
membsr of Congress in connesction with ob-
taining any Pederal contrach, grant or any
other awsrd opvered ¥y 81 U.S,0. 1853, Hach
tier shall also disclose any lobbying with
non-Federal funds that takes place in ‘con-
neotion with obtaining any Federal award.
Buoh disolosures ‘are forwarded from tler to
tler up to the reoipient.

[69 FR 47011, Bopt, 18, 1004, as amended at 72
FR 73468, Deo, 27, 2007)

PART  85—ADMINISTRATIVE ~ RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpait A—General
Beo. .
86.1 Purpoee and scops of this part.
85,2 Boope of subpart,
85,83 Definitions,

854 Applicability,
85.6 Nffeot on other issuances, .

85.6 .Additions aid exceptions.
Subpar B=Pre-Award Requirements

85.10 TForms for applying for grants.
86.11 Btate plans.
85,12 Bpeojal grant or subgrant oondibions

for**high-xisk’’ grantees.
Subpart C—Post-Award Requirements

TINANCIAL ADMINIETRATION

86.20 Btandards for financiel management
systems.

86,21 Payment.

86,28 Allowable coats,

86,23 Pexiod of avallability of i‘unds

86,24 Matohing or cost sharing.

86,26 Program inooms,

85,26 Non-Federal andib. '

OHANGES, PROPERTY, AND SUBAWARDS

05.80 Oha.nges

86.81 Real yroperty,
86,82 Tguipment.
‘85,88 Supplies,
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Pi. 230

8. Indiract cost allooations not using rates,

In osrbadn sibuatione, a governmental nnit,
bsonuse of the natwve of its awards, may be
required to develop ‘a doaf alloostion plan
that distributes indireot (and, in some oases,
divoot) costs to the spdoific fTanding sonroes.
In these oases, s narrative oost allooation
methodology showld be developed, doou-
mented, malntained for andit, or submibtted,
aB a,pproprla.ta. o bl\e oognizant agency for
toview, negotiation, ‘and epproval,

4, Appeals, If a dispube-arises in a negotia-
tion of an indirsot oost rate (or other rate)
between the cognizant agenoy aud the gov-
ernmental tnit, the dispute shall be vesolved

in aogordance with the apperls procedures of

the cognisant dgenoy,

5. Coneotlon of unellowable costs and eryo-
neous payments; Oosts speoifioally identified
a8 unellowable axd -ocharged - to - Fedsral
awards either dirsotly or indirectly will be
refunded (inoluding intersst chergeabls in
aopordsnoe. with- applicable Federal agenoy
regulations). -

6,.-OMB nspistanoe, To the extent that prob-

lems are encountered among. the Fedaral
,agenoies and/or governmental units in con-
peotion with the negotintion and approval
prooeps, OMB will lend assisbance, as re-
quirved, 6o resolve -suok problems in & Himely
manney, :

PARTS 226—229 Lnesénvsoj

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Bep.
. 280,65 Purpose,

280,10 Boope.

230.16 Palloy,

230,20 Applicability,

230,85 Definitions

230,80 OMB vesponsibilities,

290.86 Yadora) agency responsibilities,

290,40 Toffentive date of chenges,

%30.46 Relationship to previous issuanoce,

230.60 Taformation Oontaok, :

APPENDIX A TO.PART 230—GDNGRAL PRIN-
OIPLIS

APPENDIX B TO PART 230--SELECTHD ITDMS OF
OosT

APPENDIX 0 70 PART 230—NON-PROFIT ORGA-
MIZATIONS NOD SUBILCT 10 '.I‘ms PART

" AvTHORTNY: 81 U.E,Q. 503; 81 T.5.0, 1111; 41
1,8.0, 405; Reorganization Plan No, 2 of 1070;
.0, 11641, 86 TR 10737, 3 OFR, 1886-1670, 1. 536

SOURCE; 70 IR, 51927, Aug. 81, 2005. unless
. otherwise noted,

2 CFR Ch. Il (1-1~09. Edlition)

§280,6 Purpose,

This part establishes’ principles for
determixing costs of grants, contracts
and other agreements with non»proﬂt
organizabtions, :

§280.10 Soope.

(s) This part does not. apply to col-

leges and universities which are cov-
ered by 2 CFR part 220 Cost Prinociples
for Riuoational Institutions (OMB Cir-
owlar A-21); State, local, and federally- .
recognized Indian. tribal governments
which arve coversd by 2 OFR part 226
CUost Principles for State, Loocal, and
Indian Tribal Governiments (OMB Olr-
oular A-87); or hospitals,

(b) The prinoiples desl with the sub-
ject of oost-determination, and make
no attempt - to - identify the  oir-
cumstenoces or &lotate the extent of
agenoy and’ non-profit ~organigdtion
partioipation in the financing of & par-
tioular project. Provision for profit or
otlier inorement above copt I8 outside
the peope of this part,

§ 280,15 Policy.

The prineiples are designed to pro-
vide that the Federal Government bear
its fair share of oosts except where re-
strioted or prohibited by law, The prin-
ciples do not attempt to presoribe the
extent of cost sharing or matching on
grants, contiracts, or other agresments,
Howsver, such oost sharing or meatch-
ing shall not be accomplizhed through
arbitrary. . Mmitabions . on . individual
cost elements by Federnl agenoies.

§280.20.. AppHeability,’

(a) Thess prinoiples shall be used by
a1l Federal agencies in determining the
oosts of work performed by non-profit
organizations under grants, coopera-
tive apreements, cost reimburssment
contracts, and other contraots in which
oosts are used in pricing, administra-
tion, or settlement, All of these instru-
ments are hersafter referred to as
awards, The principles do not apply to
awards under whioch an organlzhtion is
not required to account to the Federal
Government for sotual costs inourred.

(b) A1l cost reimburgsement sub-

‘ pwards (subgrants, suboontracts, ete,)
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are subjsct to those Federal cost prin-
oiples applicable to the particular or-
ganization ooncerned. 'Thus, ' a
subaward 18 t0 o non-profit organiza-
tion, . this part  shall apply; if-a
subaward 18 t0 & commeroial organiza-
tion, the oost principles epplicable to
commerojal concexns shell apply; if a
subaward is to a oollege or university,
% OFR part 220 shell apply, if o
subaward is to o State, looal, or feder-
ally-racognized Indian tribal -govern-
ment; 2 OFR part 226 shall apply.

(c) Bxolusion of some non-profit or-
ganizations, Some non-profit orgeniza-
tiong; beoauge of their size and nature
of operations, can be considered to be
similar  to. commeroial oconcerns. for
purpose of applicability of sost prin~
oiples, Buoh non-profit. organizations
shall operate under Federal cost prin-
ciples: applicable to commercial: con-
cerns, A listing of thege organizations
iz contained in Appendix O to this part,
Other oxganizations may be added from
time 0 time,

280,25 Definitions,

(a) Non-profit orgamza‘oion means
any corporation, trust, association, co-
operative, or other organization whioh:

(1) Is operated primarily for sel-
entific,  ediontional, setvios, - chari-
table, or-similar purposes in the publio
_ Interest;

(2) Is not organized primarily for
profit; an :

(8) Uses its net prooesds to maintain,
improve, and/or expand its operations.
For this purpose, the term ‘‘non-profit
organization” excludes ocolleges and
miiversities; hospitals; - State,
_and federally-recognized Indian- tribal

governments; and those non-profit or-
ganigations which are excluded from
coverage -of this part in. accordemce
with §280,20(0). k

(b) Prior approva.l mesans seouring the
awarding - agenoy's. permission in ad-
vance . to inour: oost for those items
thet are designated as requiring prior
approval by.the part. and its Appon-
dices, Generally this permission will he
in writing, Where an item of ocost ro-
quiring prior spproval is specified in

the budget of an award, ‘approval of the -

budget conptitites  approval ‘of “that
cont,

looal,"

§230.50

§280,80. OMB responsibilities.
OMB may grant exoeptions to the re-

Cquivements of this part when permis-

sible under existing lew, However, in
the interest of sohleving . meximum
aniformity, - exoeptions  will. be - per-
mitted  only : in. highly unusual cir-
oumstanoes.

9230.85 I‘edernl ogency. responsibll-
ies,

The head of each Pederal agency that
awards and adminigters - grants - and
agreements subject to this part is re-
sponsible for reguesting approval from
and/or consulbing with OMB (ag appli-
cable) for deviations from the guidance
in the appendices to this part and per-
forming the appliosble funotions speci-
fied in the appendices to this part.

§280.40 Bffective date of changes.

The provisions of this part are effec-
tive August 81, 2006, Implementation
shall be phaged in by incorporating the
provisions into new awards made after
the start of the orgenlzation'’s next fis-
oal year. For existing awards, the new
principles mey be applied if an organi-
zablon and the cognizant Federal agen-
oy agree, Barlier implementation, or &
delay in implementation of individual
provigions, is also permitted by mutual

 pgreement between an organization

and the cogmmmt Federal agency.

§280.45 Relationship to
issuance,

(a) The guidance in this part pre-
viously was issued as OMB Circulsr A-
128, Appendix A to this part contains
the guldance that was in Attachment A
(general prinoiples) to the 'OMB eir-
oular; Appendix B contains the guid-
anoce that was in Attachment B (se-
lected items of cost) to the OMB oir-
cular; and Appendix O contains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Ciroular) to the OMB oirouler,

(b) Historically, OMB Oirduler A~122

. previous

.superseded cost principles ispued by in-

dividual agenocies for hon-profit orga,ni—
zations,
§280.60 Ynformation contact,

Purther informetion conoerning this
part may be obtained by contaocting the
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Office of Fedefal Finanoial Manage-
ment, OMB, Washington, * DC 20508,
telephone (a02) 865-8688,

APPENDIX A O PART 230-—GENBRAL
PRINOIPLES

GENBRAL PRINGIPLDS
TABLY OF CONTENTS

A. Basio Oonsiderations .
1. Qompoaition of total costs
2, Faotors affecting ellowabiiby of costs
3, Reasonable oosts
4, Allpoable conts
6. Applidable oredits
6, Advanoe inderstandings
7. Oonditional exemptions
B, Direot Oosts
0, Indirsot Costs .
D, Allooation of Indirect Oostes and Deter-
mination of Indirect Oost Rates
1, General ’
2. Bimplitied alloontion method
8, Multiple allooation base method
4, Direot allooation method
b, Specia) indireot cost rates
B, Negotiation and Approval of Indireot Cost
Ratos
1, Definitions
2. Negotiation and approval of rates

G'mnmn@ PRINOIPLES
A. Basio Oonstderations

1, Composition . of total oosts, The total
oost of au award 1s the sum of the allowabls
direot and allogable indirect costs less any
appliorble ovedits,

2. Faotors affecting allowabiliby of costs.
To be allowable under an award, costs must
meeb the followlng general orltoria:

a. Be reasonable for the performance of the -

award and be allooable thereto under these
prinoiples, -

b, Oonform to any limitations or exoln-
sions et forth in.these prinoiples o in the
aweard as v types or amount of cost ibems,

o, Be conslstent with. polioles and. proos-
dnres that apply uniformly to both federally-
finanoed and other aobivit.ias of the organiza~
tlon,

4, Be acoorded consistent treatment,

o, Be determined in -nccordence with gen-
erally ecoepted  acoounding . prinoiples
(GAAP),

£, Not be inoluded as & cost or used to, mest
oost shiaving or matohing. requirements of
any obher federally-financed program in ei-
ther the onrrent or s prioy pemod

g Bo adequately doonmented. .

8. Redsonable aosts: A-.oopt 18 ranaonable ﬁ,,

in its patire o amount, 1t doés not- exosed
that whioh would be inourred by a prodent
person undey the oiroumstandes praveiling at
the time the decision was mads to inowr the

2 CFR Ch, 1i (1-1-09 Edlition)

oosts, The question of the reasonableness of
specific costs must be sorntinized with par-
tioulay care in conneotion with organizations
or separate divisions thersof which: reoeive
the preponderance  of thelr - support: from
awards made by Fsderal agenojes, In deter-
mining- the reasonabieness of n- given oonb
oonsideration shall be given to;

g, Whathey the cost is of & type genevally
reoognized as ordinary and necesghry for the
operation of the oxganization or ﬁbe pexform-
anos of the award,

b. The restraints or 1equiramenbs imposed
by suoh factors as generally aooepted sound
business prastices, arms length bargaining,
Federal and State laws and regulations, and
terms and conditions of the award,

o0, Whether'the individuals conoernad aoted
with prudence in the ofroumstanoss, oonsid-
ering thelr responeibillties to the organize-
tion, itz wembera, employees, and olients,
the publio at large, and the Fedsral Govern-
ment.

d, Bignificant deviations from the eaba.b-
lished praotices of the: organization which
may unjustifiably inorease the award oosts,

4; Allooable oosts, 8. A cost 1B allopgble to
a partionlar oost objective; suoh as a grant;
oontract; projeot, servios, or other activity,
in dooordance with the relative benefits re-
oeived, A costisallooable to a Mederal award
if it 1s tronted consistently with other costs
inourred - for-the same purpose-in- ke oir<
cumstanoes and i 462

(1) Is fnouvred speoifioally fox the award.

(2) Bonefits both the award and other work
and oan be distributed in reasoneble propor~
tion to the benefits received, or

(8) X8 neoessary to the overall opsration of
the organication, although a direot relation~
ship to any partionlar cost objootive cannob
be showa, :

b. Any oost allooable to a partionlay awa.rd
or other oost ohjeotive under these principles
may not be shifted to other Faderal awards -
to overcome funding-deficlemocies, oy tio avold
restriotions imposed by la,w oy by the terms:
of the award,

b.. Applicable oredits. a. 'I‘he torm applioh-
Dle oredits refers to those receipts, or refuns-
tion of expenditnres whioh operats to ofisot
o1 rednoe expense items that are allooable to
awards as diveob or indireot costs, Typloal
exemples of sioh transactions are: Purohase
disoounss, rebates or allowanoss, recoveriss

sor indemnitiss: on. Josses;: insuranos refunds,

and- pdjustments of overpayments. or. exro-
neous abarges. To the extent that suoh orsd-
its acoruing oy reoceived by the organization
relate to allowable oost, they: sliall be ored-
ited: to the Federal Goveinment: elther as &
cost reduotion or onsh. réfand, ag appros
priate,

b. In Bomse msmnoes, the amounts’ renelvea

‘from: the Federa)l Government to finanos or~

ganigations) aotivities or sexvice operations
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shonld be treated as applioable credits, Spe-
oifionlly, the concept of netting suoh oredit
ibeme againet ralated expenditures should be
applied: by the. oxganization: in' deteymining
the rates: oy amounts-to.be ohavged to Fed-
eral awards: for servioss rendered whenever
the faoilities or other resouraes used in pro-
viding suwoh servioes have been: finanoed. di-
reotly, in whole or in part; by Pederal funds,

o, FFor rules covering program inoomo (1,0,
gross Income. enrnad from - federally-shp-
ported aobivities) veo 821524 of 2 OFR part
216 Uniform. Administrative Reguirements
for Grants and Agresments with Institutions
of Higher Iaucation, Hospitals, and Other
g?]x;-]’roﬂt Organizations (OMB Ofroulay A-

8. Advanoe understandings, Under any
given award, the reasonableness and
sllooability of oertain items of costs may be
diffionld to determine, This is partiowlarly
trine in conmeotion with organizations’ that
reosive ‘& preponderance of their  support
from Federsal agenoles, In order to avold sub-
sequent disallowanocs or dispute based on
upnreasonableness or nonallooability, 1t s
ofton desirable to seek & written agreement
with the ocognizant or awerding agenoy in ad-
vanoe of the inourrence of special or unusual
oosts, The absence of an advance agresinent
on any element of oost will not, in itself; af-
feob the reasonableneas or a,nooa,billty of
that element:

7. Oonditional exemptions, a; OMB. author-
izos conditional exemption from OMB admin-
istrative reguirements. and - cost. prinoiples
for oertain Pederal programs.: with - statn-
torlly-authorized consolidnted planning and
oonsolidated administrative funding, that
are identified by & Federal agenoy and ap-
proved by the head of the Exeoutive depart-
ment or establishment, A Federal agenoy
shall consult with OMB during its consider-
ation of whether to grant suoh an exemption,

b, To promote efficlency in State and loonl
program administration, when ¥ederal non-
entitlement programg with common pur-
poses have speoific . statutorily-authorized
oonsolidated planning and oconsolidated ad-
ministrative funding and where most of the
Biatie agenoy's resourges come from non-
Federal souroes, Federal agenoles may ex-
smpt these coversd Btate-administered, non-
entitlement “grant - programs - from oer!;ain

OMB grants management requirements, 'The .

exemptions would ‘be ' from- ‘all but’ the
ellooabllity. of costs proviefons of Appendix
A, subseotion U.e.; of 2 OFR part 225 (OMB
Ciroular A=87); ‘Appendix A, Beobion 0.4. of 2
OFR parb 840 (OMB' Ojronler-A~21); Seotion
Ad, of this appendix; and from al) of the ad-
ministrative reqguirements provisione: of: 2
OFR parb 215 (OMB: Ciroular-A-110) and: the
agenoles! grants management common rule,
-0, Whena’ Federal :agenoy provides this
flexibility, as a prerequisite. to & Btate's ex-
erojeing this option, s State must adopt {ts

Pt 230, App. A

own wyitten fisonl and administyative  rs-
quirements for expending and nocounting for
all funds, whiol ave covsistent with the pro-
visions: of 2 OFR part 226 (OMB. Ofronlar A~
87); and extend suoh polivies to all subrecipi-
ents, These fisoal and administrative  re-
guirements must. bo suffiolently epeoifio to
ensure that: I'unds aye used in complianoce
with all applioabls Federal statutory end
regulatory provisions, costs ere reasonable
and necessary for operating these programs,
and funds are not to be used for gonern) ox-
penses required to ontry out obther respon-
sibilitien of o Btate orite subreoipients,

B, Direvt Oosts

1, Direot costs are those theb van be {denti-
fied spooifionlly with o partioular final oost
objootive, i.e., a partioular award, yroject,
gervies, or other direot aotivity of an organi-
gnbion, However, a cosb may not be assigned
t0 an award as a direot oost if any other oost
inourred for the same purpoge, in ke oir-
oumstancs, hag.been allooated to sn award
es an indireot oost, Oosts identified speoifi-

- onlly with awards are_ direot costs of the

awards and are to be apsigned dirsotly there-
to,  Oonts identified spepifically. with other
final cost objectives of the organization are
dirgob coats of those cost objeotives and are
not to be assigned to other awards diveotly
or indireotly.

2. Any direot cost of a minor amount may
be trented as an indireot cost for reasons of
praotionlity where the acoounting treptment
for such oosb ip oconsistently appued to-all
fina) oot objeotives,

8, The o008t of certain aobivities arve not al-
lowable ag dharges to Faederal awards (see,
for example, fundyaieing oopts in paragraph
17 of Appendix B to thip pavt), However, even
though these oosts ars tnallowable for pur-
posss  of computing  charges to’ Federal
awards, they nonetheloss must be treated as
direot costs for purposes of determining indi-
reot cost rates and be slloonted thelr share
of the organization’s indivect oosts if they
fepresent aotivities whioh include the salac
ries of psrsonnel, ovoupy spnhos, and benefit
from the organiwablon’s indireot oosts,

4, The ocosts" of- activities. performed pri-
marily as & servioe to' members, ollexits, or
the general) publio whexn significant and neo-
essary to the organization's mission must be
trented as direot costs whebher or nob allow-
able-and be allooated an eguitable share- of
indireot oosts, Some examplen of these types
of rotivities inolude:

6. Moinbenance of mombership rolls, sub-
:‘mptions. publioations,” and rela.ted funo-

ons,

b;: Providing services and- information: o
members, legislative or administrative bod-
1es; or the publio,

6. Promotion, 1obbying, and obher forms of

" publio relations,
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d, Msetings and: conferences exospt those
beld to. condust; the general a.dmmistmt&on
of the oxganization,

6. Maintensnoe, - proteotion, -and:. invest-
ment of speojal funds not used in operntion
of the oyganiuation,

f. Administvation of group benefits on be-
helf of aembers or ollents, inclnding life and
hospital insuranos, -annuity . or: retirement
Plans, financial aid, eto,

O, Indireot Costs

1, Indjyest costs are those that have been
inourred for sommon’ or joint objeotives and
onnnot be readily identified with 'a par-
tionlar finsl oost objestive. Direot cost of
minor amounts may be treated as indiveot
oosts under the oonditions desoribed in sub-
parvagraph B.2 of this appendix. After diveot
oosts have baen-Aetermined and assipned df-
reotly to awards or other work as appro-
priats, indirect oosts are thoge remaining to
be allooated to benefiting cobt objeotives, A
oost may 1ot bs allocatad to an award as &n
indirsot oost if any other. oosh inouryed for
the same purpose, in ke oiroumstanocss, has
besn assignsd t0 an award 8s g divect cost,

2. Beoanse of the diverss charasteristios
and popounting practices of non-profit orga-
nizations; It 1s. not. possible . to. speoify the
types of oosb whioh may be olassifieq as indl-
vaot oost in a1l situations, However, typionl
examples of indirect cost for mahy non-prof-
1t organizations may inelude depreoiation or
nse allowanoen on: buildings and equipment,
the oosts 'of operating: snd maintaining fa-
oflities, aud general administration and gen-
eral exponses; suoh as the salaries and ex-
penses of exoontive - officers, personnol ad-~
ministration; end asoounting,

' 8, Indireot costs shall be olassified within
two broad categories: “Tacilities” and “Ad-
ministration,” *Pacilities” is defined as de-
preciation and use allowanoes on buildings,
eguipment and -oapital improvement, inter-
esb on debt assoolated with cerbain buildings,
eguipment- and: ‘oapftal improvements,  and
oporations and meintenance exponses, “Ad~
ministration" s defined as general adminis-
tration end general expenses such as the ai-
reotor's office; eocounting; personnel, Hbrary
expenses and all other types of expsnditnres
nob listed speoifically under one of the sub-
oategomes of "Pracilities'! (including oross al-
loontions from other yools, whers applion-
ble),'See indiréot cost yate yaporting require-
ments in shbparagrapbs D.2.6 snd D85 of
this appendix,

D, Allooation of Indireot Ooats and
Debavminn.tion of Indirvacs Oost Rates

1, General, a, Where a non-profit organien-
tion has only .one major Tunotion, or where
all its major funotions benefit from its indi-
reob oosts to approximately the same degres,
the nllocation of indireot costs and the com-

2 CFR Ch. Il (1-1-09 Edition).

putation of an fndfrect coab yate may: be ao-"
oomplished . through . simiplified - allocation
prooedures, as desoribed m s|ubparagraph D2
of this appendix,

1, Whera an organization bas several major
funotions whiol - benefiy  from its indireot
dosts in. varying. degrees, allooation of indl- -
reot, oosts may. require the acoumulation: of -
such oosts: into . separate . oost . groupings
which then are allooated individually to ben-
efiting funotions by means: of & bage: which
hest measures the reletive degree of benefit,
The indirect costs allooated to each funotion
abe then distributed to individual rwards and
other adtivities inoluded in that funotion by
means of an indireot ocost Yate(s).

o, The determination of what constitutes
an organization’s -major funotions will de-
pend oxn-its purposs in being; the types of
services it-renders to the publio; its clients,
and 1ts members; and the amount of effort it
devotes t0 such- activities as: fundraising,
p‘ub]io informeation and membership - activi«
ties;

d. Speoific methods for allosating indirect
oosts and- computing indirect <cost rates
along with the oonditions undey which each
method should be figed are desoribed in sub-
paragraplis D.3 through § of this appendix,

e. The base period for the allooation of in-

-direct costs s the period in which such costs
. ave inourred and acoumwlated for alloocetion
* to work performed in’that period, The base

period pormeally should coinoide with the or-
ganization's fisoal yesi bub; 1. any event,
Blinl) be 80 seleoted as t0 avoid inegunitivs m
the allocation of the vosts,

2. Simplified’ allooption mebhod. &, Where
an’ organization’s major funotions’ bonefit

“fromi its Indireot oosts to approximately the

same’ degres, the allooation of indirect oosts
may e acoomplished by separating the orga-
nization's total costs for the base period as
sithier. direot or indireot, and “dividing the
total allowable indireot costs (neb of applica-.
ble oredits) by an squitable -distribution
bnse, The result of this process is an indiraot
oo8t Tate which is used to disbribute indireot
costs to individual awards. The rate should
be. expresssd as the percentage which the
total smount of allowable indiveot ocosts
benrs to the base gelected, This mebthod
should also be ussd whets an organization
bas only one major fanotion encompnssing &
number of individual projects or notivities, .
and may be uged whers the level of Federal
awards to an organization is relatively
small,

h. Both the diveot costs and the: indirect
oosts ghall exolude oapital expenditures and
unaliowable : oosts, ' However, :unallowable
costs whioh represent aotivities must be in-
tluded in the direct oosts under the oondi-
tions desoribsd in anbmmgmph B3 of this
appendix,

©. The distribution base may be totnl &l-
reot oosts (exoluding ompital expenditures

-

150

 ATTACHMENT ... E.0...
PAGE ...2..... OF .. 2%... PAGES




OMB Clrculars and Guidance

and other distorting itéms, such as meajor '

suboontyagts or subgrants), direct malaries
and wages; or other base whigh results in an
eguitable distribution. The distribution base

bhel) generally exolude partioipant support:

oosts as defined in paragreph 82 of Appendix

B, :

d, Dxcopt where e speoial) rate(s) i8 re-
guired in acoordance with subparagraph: b of
this appendix, the: indireot cosbt: rate:deve)-
oped under the sbove prineiples {8 applioable
to a}) awards &t the ovgenfzation: If & speofal
rate(s) 18 required, appropriate medifications
shell be made in order to develop the spsoial
rate(s),

8, FPor ah organization that reoeives more
than $10 million 1o Fedexal funding of direst
costs in o fisoal yenr, & brealkout of the indi-
reot oost. component. into " two.-broad oat-
egoriep, Faollities and Administration ps de-
fined in subparagraph 0.3 of this appendix, is
reguired. The rate in ench onse shall be stat-
ad as the percentage which the smourt.of
the partionlar indirect oopbh oategory. (e,
Paoilities or: Administration). is of the dis-
tribution basge-identified with that ontegory.

8, Multiple allooation busse method,

a, Genera); Where an organiszation's: indi-
rect oosts: benefit: 1bs- mejor- funobions in

varylag degrees, indireot oosts shall be acon- .

mulsted into separate cost groupings, as de-

portbod in: subparagraph D.3.b of this appen-:

dix, Each. grouping shall fhen be allooated

" individually . t0" benefiting = funotions by
meeais of 8 bege which best measures the rel-
atlve benefits, The defau)t: allooation beges
by ocost pool are desoribed: in subparagraph
D.8.0 of this apppndix,

b, Tdentification of indireot costs, Oost
grouplngs shall be established so as to. per-
mit the allooetion of each grouping on the
bapis of benefits provided to the major fims-
tions, Heoh grouping shall oonabitute & pool
of expenses thab are of }ke oharsoter in
torms of funotions they bensfit and in terms
of the allooation base which bent measires
the relative benefits provided to each funo-
tion, The groupings ave classified within the
two broad oategories: “Faoflities’ and-'Ad-
minstration,” as desoribed in subparagraph
0.8 of this appendix. The indirect oost pools
aro defined ns follows!

(1) Depreciation aund use allowaxnoss, The
expsngas under this heading are the portion
of the costs of the organization's bulldings,
capital improvemnents to land and bulldings,
and equipmont which are computed in ao-
cordance with paragraph 11 of Appendix B to
this part (“Depreciation and ' use allow-
anoes"),

(2) Intevest, Interest on debt assosiated
with oertain’ bufldings, equipment and oap-
1te] improvements are computed in- acoord-
anoe with paragraph 28 of Appsndix B to this

< parb ("‘Interest’’);
(3) Operation and mantenance - oxpbNIeSH,
‘The expenses under this heading are those

PL, 230, App. A

that have been inourred for the administra-
tion, operation, maintenance, preservation,
and proteotion of the oyganizabion's physical
plant, They inolude ‘expentsg normally  in~
ourred for suoh items ast Janitorial snd nsile
ity servioces; repalrs and ordinary or normal
alterations of buildings; farnifure and equip-
mont; care of grounds; maintenanoe ang op-
eration of bulldings and: dthey plant: feoilis
tien! moouribyy: enrthqualke and disaster pre-
peredness;: environmentn): safety|:heserdous
waste disposal; property, Mability and other
insuranoce releting to property; Bpnoe and

~ oapitel leasing) facility planning ‘and man-

ngemont; and, central recsiving. The oper-
ation and maintsnance. exponses ostegory
shall also inolude. its. allooable share of
Iringe beneflt costs, depreoistion and use al-
lowanoes, and interest oosts,

(4) General adminigtration and general ex-
peuses, (a) The exponses under this heading
are: those thati have been inourred for the
overall poneral exeoutive and administrative
offices of the organization and other ex-
poness of a general naturs whioh do mot re-
late solely to any major funotion of the orga-
nivation. This category shall also include ite
allooceble share of fringes benefit costs, oper-
ation and maintensnos expenss, deprevigtion
and nee allowanoes, and interest oosts, Mx-
amples of this category inolude bentral of-

fices, suoh as the direotor's’ office, the office

of - finance, business: servioes, budget  and

planning, yersonnel, safety and risk manage-
-ment, general counssl, management infor-

mabion systoms, and Horery oosts,

(b) In' developing: thin oost pool, spsoial
oare should be exeroised to ensure that ocosts
fnourred for-the sayie: purpose in: 1ie- oirs
oumstanoes are: treated oonsistently as: e~
ther direot  or: indireot oosts; For: example;
salavies of teohnioal staffy projeot supplies,
projeot publioation, telephone toll: charges;
compubter oosts; travel costs, and spesielized
sexvices oosts shall b treated as diveot costs
wherever identifiable. to: a- partionlar pro-
gram, The srlaries and wages of administra-
tive and pooled: olerical stafl should : nor-
mally be treated as indireot oosts Direot
cherging of theae oosts may: be appropriats
where a major project or aotivity. exploitly
requires and budgets for administrative  or
oleriog) pervices and. other fndividuale in-
volved can be jdentified with the program or
aotivity, Jtems: guoh as offtos supplies, post-
age, looal telephone oosts, periodfcals: and
memberships should pormally. be treated as
indirect oosts, . .

o. Alloontion bases, Aotital conditions shall
be taken {nto ecoount in selecting the base
to beused in allooating the ‘expenses in each
grouping t0 benefiting funotions, The essen-
tial oonsideration in seleoting o method or &
base 15 that 1t {a the one best suitied for as-
signing the bool of costs to aosb objectives in
acvordancs with bensfits derived; & traceable
oB\iBe md affeot relatfonship; or logis ehd
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reason, where neither the cause noy the ef-
feot of the- relationship s detérminable,
When an allooation oan be made by assign-
ment of & 6ok grouping direotly to the fano-
tion benefited, the allooation shall he made
in that manner, When the expenses in a cosb
grouping are more general in naturs, the al-
Jooation shall be made through the use of a
seleoted base whioh produoces repults thab are
squitable to hoth the TFederal Government
and the organization. The Aistribution shall
be made in acoordance with the bases de-
soribed herein tinless it oan be demonstrated
that the nse of & differsnt base would result
in a more squitable allooation of the oosts,
or that & more reedily available base wonld
not inorease the cogts charged to sponsored
awards, The results of speofal cost studies
(such as an epglnsepring utility study) shall
not be used to determine and allooate the in~
direot oosts: to sponsored rwards,

(1) Depreciation and uss allowances, Depre-
olation and use allowanoss expenses shall be
allooated in the following manney;

(a) Depreojetion  or. uss .allowanoes  on
bulldings used exclusively in the conduot of
a single funotion, and on onpital improve-
ments and equipment nsed in snoh buildings,

- shall be assigned to that funotion,

(b) ‘Depreciation.: or - use  allowanoes. on
pulldings: used for move.than one function,
end on capibtel fmprovements and equipment
used in such bujldings, shall be sllooatied to
.the individual fnnotions performed in each
buflding on-the basis of useble sguare fest of
£pace, exoluding common areas; snoh as hall-
ways, ptairwells, and restrooms,

(0) Depreciation or. use. allowanods on
buildings, capital . improvemsnts and: equip-
ment related space. (e.p., individusl yooms,

. snd laboratories) uaed jointly by mors than
one funotion (s determined by the users of
the spaoe) ehall: be treated as:follows, The
copt of ench jointly used unib of spaoe shell
be alloonted to the benefiting funotions on
the basis of either the employees and. other
users on & Iull-time eguivalent (I'TE) -basis
or splaries and wages of those individua)
fanotions benefiting from the use of thab
space; or organization-wide employes. FTEs
or salaries and wages applioabls to the bene-
fiting funstions of the organization,

() Depreoiation: or nse allowances:ox oal-
tain oapital improvements to land, suol as
paved pavking: exeas, fenoces; sidewalks, nnd
the ke, not included in: the. cost: of hufld-
ings, shall bs alloonteq to user ontegories on
s TMIT0 basis pnd distributed to major: funo-
tions in proportion to the aalavies and wages
‘of #l] employess applioable to the funotions,

(2) . Interest, Interest costs shall Lo allo- .
onted in the pame manner as the deprecia-
tion or use allowances on- the buildings,
squipment rud oapital squipments o whioh
the interest relates,

(8) Operabion and maintenanoe expenses,
Oporation and maintenance expepses shall be

2 CFR Ch. | (1=1-09 Ediltion)

slloonted in the same manney a8 the depre-

- ofation and uss al)owanoss,

(4) Genera) administiation snd general ex-
penses. General administration and general
expenses  shall’ be allooated to benefiting
funosions - bagsd “on~ modified - total - direot
oosts (MTDO), as Qesoribed in snbparagraph
D.3.1 of this appendix, The expenses inoluded
in" this oategory cowld be grouped first #o-
ooxding t6 major funotions of the organive-
tion to which they render seryices or provide
henefits, . The aggregate expenses of each
group shall then be aliooated to benefibing
fanotions based on MTDO,

d. Orfler of distribution, (1) Indireot oosh
ontegories consiating of depreciation and use
allowanoes, {nterest, opsration and. mainte-
nance, and general administration and gen-
eral expenses ehall-bo alloontsd in that order
to the remsgining Indireot vost oategoxies as
well as to the tnajor funotions of the organi-
vation. Other oost categories oounld be allo-
onted in the order determined to bs mosb ap-
propriate by the organization, When oross al-
location of costs is made as provited id sub-
pavagraph  D.3.d.(2) - of - this “appendix, this
order of allooation does not apply.

(8) Normally, axl Indireob coat category will
be oonsidered olosed onoe 1t has besn allo-
oated to obher. ocost objectives, and oosis
shall not be subsaguently allooated to ‘it,
However, & oross nllocation of costs betweon
two. or moye indireot oosts oategories oould

.ba used if snoh allooation will resnlt in a

more eguitable allocation of cogts, If a oross
allocation is used; an sppropriate modifion-
tion to the oomposition of the indirett cost
oategories is required, .

&, Appltontion - of - indivect . cogt: rate. or
rates, Dxoept  where & speoial ndireot ocost
rate(s) i5 required: in'acoordence with sub-
pavagraph Db of this appendlx, the separate
groupings of indirect oosts alloopted to each
major funotion shall be- aggregated and
treated ag e common pool for that funotion,
‘The ocosts in the common poo) shall then he
dstributed to individual awards inoluded: in
that fanction by use of & single indireot oost
rnte.

1, Distribution basis, Indireot costs shall be
distrilmied to applicable sponsored  awards
and other benefiting sctivities within esoh
major function on the basis of MTDO, MTDO
oonsists of all salaries and wages, fringeé ben-
efits, matorinls and supplies, servioes, travel,

and. Bubgrants: and suboontracts up to the *
. fivat 526,000 of each subgrant or subsontracs

(regardless- of  the. psrfod: coversd by the
subgrant or suboontract), Dgnipment, capital
expsnditures; charges for patient oays, rental
oosts and the portion. -in: exeess of. 526,000
shall be exolnded. from. MTDO, Partdeipand
suapport oosts shall generally bs exolnded
from MTDO, Other items may only be ex-
oluded when the IFederal ocost cognizant
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‘agenoy determines that an exolusion is nee-
essary to avoid o serious inequity in the dis-
tribution of indireot coste, - -

g, Jndividua) Rate Components, An: indi:
yeot 0ost: rate: shall be:deteymined. for each
suparate’ indireot. oost: pool developad, The
rate in eaoh onse shall be stated as the per-
centsge: which the amount of the. partionlar
indiyeot cosb pool 1s of the distribution base
igentified with that pool, Baoh indivaot cost
rate nogotistion or detexrmination agrovment
shall inolude development of the rate for
enoh indirant cosb pool as well as the overall
indireot ooat rate, The indireot cdost pools
shall be olassified within two broad onb«
egories; “Faollities” and “Administration,”
o5 denoribed in subparagraph O.8 of this ap-
pendix,

1, Divéot sllooation met.hod. & Some non-
profit-organizations treat all oosts as direot
oonts exoept genern) administration and gen-
era) expenses, These organizations generally

soparate - thelr oosts into:three  basic: opt-

egorles; General administretion and general
exponses, Tundralsing, and other direot fune-
tiong (inoluding projsots performed. under
Federal awards), Joint costs, such as depre-
ofation, renta) costs, operation and mainte-
nance of facilities; telephone expenses, and
the like are prorated individually ds direot
costs to saoh ocategory and to each award or
other aotivity using a base most appropriate
to the partioulay oost being prorated.

b, This method is acoeptable, provided enoh
Joint oot {6 prorated uging & base Whioh ac-
ouratoly. measures the benefits provided to
each eward or other activity. The bases must
be established in anccordanos with reasonable
oriteria, and bs supported by ourrent date.
This method is compatible with the Btand-
ards of Acoounting and Finanoiel Reporting
for Voluntary Health and Welfare Organize~
tione issued: jointly by the National Health
Oounoil, Ino,, the National Assembly of Vol»
untary Health and Sopial Welfers Organiza~
tions, and the United Way of Amerios.

o. Under- this method, indirect costs. con-
sist exolusively. of general administration
and general expenses, In all other respeots,
the organization's indireob cost. rates shell
be computed in the same maxnor as that de-
seribed in subparagraph D.2 of this appendix,

5. Spooial indivect cost rates, In some in-
stanoes, a single indireot oosh yate for all ao-
tivities of an orgenization or for each major
funotion of the organizetion may ndt be ap-
propriats, Binoe it would not take fnto ao-
count thoss different factors which may sub-
sbenbislly affeot the indireot oosts applicable
to a partionlar segment of work. For this
purpose, & partioular segpment of work mey
be that performed under a pingle award or it
may ooneist pf ‘work under a'group of awards
performed in'a ocomimon environment:: Thess
faotors may inolude the physioal loontion: of
the work, the level of administrative support
required, the nature of the facilibies or other

Pt 230, App. A

yesouroes emyployed, the scientifio disoiplines
or teohnioa) slkills involved, the organiua-
tional avrangements used; or any combina-
tion: thereof, When: & partionlar segment: of
wourk ip performed in an environment whioh
appoars to generate a signifioantly different
1evel of indireot costs, provisions:should be
made for & separate. fndirect cost pool appli-
oeble to-such worlk, The: separate indirect
oot pool ‘ghonld-he: developsd. during: the
coures of the regular allocation prooess, and
the wseparate. indirect .oost rate resulting
therafrom shonld be used, provided it 18 de-
toymined that the rate differs significantly
from that which wounld have been: obtained
under subparagraphs D,2, 8, and 4 of this ap-
pendix, and the volume of work to whioh the
rate would apply is material,

E, Negotiation and Approval of Indireot Coat
Rabes

1, Definitions. As used in this seobion. the
gol’lowmg torms have the meanings set forth

slow}

&, Oognizant agenoy means the Federal
agency responsible for negotinting and ap-
proving indireot cost rates for a non-profit
orzanimtion on-behall of all Federal agen-
ofes.

b, Prodetermined rate meaus an indirect
cost rate, applicable bo & specified ourrent or
future period, usually the organization's fis-
onl year. The rate 18 based on'an estimate of
the oosts to be incwrred during the period. A
predetermined mﬁe s not subjeot to adjust-
ment.

o, Pixed rate means an lndlraob ooBt rate
which has the same oheraoteristion as a pre-
determined rate, except thet the differenge
between the estimated costs and the aotunl
oosts of the period oovered by the rate is oar- -
rled forward as an adjustment to the rate
computation of a subssgquent period,

d. FMinel rate mesus an'indiveot cost rate
applioable to & spsolfisd past period whioh is
based on the aotnel oosts of the: period. A
final rate is nobt subject to adjustment,

e, Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
gpeolfied period whioh is used for funding, in-
terim reimbursement, and reporbing indireot
oorts on awards pending the establishment of
& final rate for the period:

f. Indirect cost proposal mesans the: doou-
mentation: preparsd- by an organisation: to
substantiate its olaim for the relmbursement
of indirect costs, This proposa) provides the
basis for the roview and negotiation leading
to the eptablishment ot an otganlza.ﬁlon‘s in-
diraot cost rate:

g. Oost objective means & mnotion, organi-
zabional subdivision; oontract; : grant;. or
other work: unit for whioh oost date ave de-
sired and for whioh provision is made to ac-
oumulate and measury the 0ost of proovsses,

_projoots, jobs and oapitelized projeuts,
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2. Negotiation and approval of rates, &, Un-
less different arrangements are agreed. to by
the agenoies oonoernsd,. the Federal agenoy
with the largest dollar value of awards with
an organization  will be. desigheted. as the
oognizant agenoy for the negotintion and ap-
proval of the indireot cost rates and, . where
nsoespary, other rates snoh as fringe benefit
and ocomputer. charge-ont rates,.. Onoe an
agenoy 15 assigned: oognizance for e par-
tionlar non-profit organization, the. assigh-
mont will not be changed unless thers is s
major Jong-texrm shift in the dolar volume of
the Federa) awards to the organization, All
oonoerned Federal agenofes shall be given
. the opportunity to participate in the nego-

tistion proosss but, after a rate has been
agreed upon, it will be accepted by all Fed-
eral agenoies, ‘When s Federal agency has
rerson to belisve that speoial operating fac-
tors affeoting its awards necessitate speoial
indiveot oost vates in acdordansce with sub-
paragraph D,6 of this appendix, it will, prior
to the time the rates are negotianted, :notify
the cognizant agenoy,

. b, A non-profit organization whioh has not
previously established an in@ireot oosb rate
with a Federal agenoy shall submit its. ini-
tial indireot oost proposal immediately after
the organization is advised that an award
will be mede_and, in no event, later than
three months after the sffective date of the
award, ’

o, Opganigations that have previously es-
tablished indiveot oost rates must submit &
new indirsot oost Proposal to the cognizant
agency within six months after the olose of
enoh fisval year, M

4, A predetermined rate may be negotiated
for nse on awards where theve is reasonable
assurance, based on past experienos and reli-
able projection of the organization's costs,

that the rate is not lkely to exosed a rate -

based on the organizetion’s astusl costs,

e, Fived rates may be negotiated whers
prodetermined rates . ave not oonsidered ap-
propriate. A fixed rate, however, shall not be

negotiated if all or n subnbnnbia.l portion of

the organization’s awards are expecbed to ex-
pive before the ocarry-forward adjustiment orn
be made; the mix of Federal and non-Feders)
work nt the organization is too.erratic to

. permit a1 pyuitable. oarry-forward: agjust-
ment; oy the organization's operations fing-
tuate signifioantly from year to year.

1. Provisional and final xates shall be nego-
tiated where neither predetermined noy fixed
rates are appropriate,

g, The resnlts of each negotintion shall be
formalized 4n a written agreement between
the ‘cognisant agenoy and the non-profit: or-
ganization, The cognizant: agenoy: shall dis-
tribute copies of the agreement to a1} gon-
corned Federal agenoles,

h, If & dispute avises in a nagobiabion of an
indiveot ocost "rate Letwesn the ocognizant
agenoy and the non-profit organization, the

2 CFR Ch, I (1-1-09 Ediition)

iispute shall be resolved in acoordancs with
the appeals proosdures of the copnizant
agenoy,

1. To the extent that problems are encoun-
tered among the Federal agencies in connes-
tion with the negotiation and approval proc-
ops, OMB will lend assistance as requirved to
resplve such problems in a timely manner,

APPONDIE B TO PART 230—SBLECTOD
ITRMS OF COBT

BELECTRED ITEMS OF OOST

TABLE OXF ODNI'BMI'B

1. Advertising and publio relations vosts

2. Advisory ocounolls

8. Alopholio beverages

4. Andit costs and relabed servloas

5. Bed debts

6. Bonding costs

7. Communiortion costs

8, Compexisation for perponal servioes

8. Oontingenoy provisions

10, Defenss and progeontion of oriminal and
olvil  proocesdings, olaims, appeals and
patent infringement =

11, Depreoiation and use allowanoes

12, Donations and contributions

18, Employee morale; health, and welfare

" costs
14, Matertainment costs
16, Bquipment and other oa;pital expandi-

tures
* 16, Fines and penalties :

17.. Fund raleing and investmént manage-
ment costs

18, Gains and losses on depreciable assets

18, Gtoofs or sexrvices for personal 1use

20, Housing and porsonal iving exponses

21, Idle faoilities and idls oapaoity

22, Insuranos snd indemnifiontion

238, Interest

24, DLinbor ralabiona oosts

25, Lobbying

96, Y:osser on obher sponsored agieements
or sontraots

21. Merintensnoce and repair posts

28, Materials and supplies costs

28; Meetings and oconferenoces

80, Membersghips, subgoriptions, and profes-
stonel pobivity costs

81, Organization costs

32, Page oharges in professional jonmals

33. Participant support oosts

94, Patent costs

35, Plant and homeland asourity oonts

86, Pre-agreement costs

37, Professional pervioas gobts

88, PublMoation and printing costs

89, Rearrangement and alteration oosts

40. Rooonveyrsion oosts

41, Reornitiog oosts

42, Rolooation oopts

43, Rental copts of buildings nnd equipment

44, Royalties snd other conts for uss of pat-
ents and copyrights
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45, Selling and marketing

46. Bpooinlized service faollities

47, Taxes

48, Termination coats applionble to spon-
gorod agresments

49, Tradning costs

60, Trenaportation oosts

61, Travel costs

52, Trostees: -

APPENDIX B TO PAR.'I‘U%D—BBLED’I’BD ITHMe OF

Poaragraphs 1 through 62 of this a.ppendix
provide prinoiples to be  appled-in- estab-
lishing the allowability of certain items of
oo08b, These prinoiples apply whether a oost is
trented ag direot or indirect, Fallure to men-

tion & partlonlar item of oost i5 not intended

to imply that it is unsllowable; rather, de-
termination as to allowability in. each onse
should be based on tho treatmont or prin-
oiples provided for similar or relatod - items
of opst, .

1. Advertising and public relations oosts; e
The torm advertising costs means the costs
of advertising media and corollary adminig-
trative - nosts; - Advertising medis  inolnde
megazines, newspapers, radio and television,;
direat mafl, exhibits, eleotronio or oomputer
transmittals, and the Jke.

b, The- term publMo relations inoludes com-
muanity relations and mesns those aotivities
dedioated to maintaining the image of the
non-profit organization or maintaining oy
promoting understexiding and favorable rola-
tions with the community or publio ab large
or any segmeont of the publioe,

o, 'The only allowable advertising costs are
those which axe solely for:

(1) The reornitment of personnel reguired
for the performance by the non-profit organt-
gation of obligations arising under a Federal
award (Bpe mlso paragraph 41, Recruiting

- oosbs, and paragraph 42, Relooabion obsts, of
hie appendix); |

(2) The proourement of goods and sewloes
for the performance of s Pederal award;

(8) The disposal of sexap or surplts mate-~
rials aoquired in the performanoce of & Fed-
era) award excepb when non-profit organize-
tions aye reimburased for disposal copts at a
predetermined amount; or

(4) Other speoific purposss nsoessary to
moet the regnirements of the Federal award,

@. The onJy allowable public relations costs
pre:

(1) Oosts specifioslly required by the Fed-
eral award;

(3) Conts of communionting with the publio
and press portaining to speoifio potivities or
accomplishments which yesult from pexform-
ance of Mederal awards (these costs are con-
sldered necessary at part of the outrench ef-
fort for the Tederal award); or

(8) Ooste of conducting goneral Jiaison with
news medis and government publio relations

officers, ‘to’ the extont that suoh' activities

P, 230, App. B

are limited- to communioation and laison
neoessary keep the publjo informed on mat~
ters of publio: conoern, .suoh & notices of
Federal - contraok/grant - awards, ﬂmmoia,)
mattors, eto.

o; Costs identifisd in subparagraphs o und d
if Inourred for more than one Fegeral award
oy for both sponsored work and othey work of
the non-profit oxganization, are sllowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (“Direot Costs')
and O, ‘Indireot Cogts") are observed,

1. Unallowabje advertising and public rela-
tions copts inolude the following:

(1) A1l advertisiog and publio’ relations
costs other than. as speoified in subpara-
graphs o, 4, anqd e}

(2) Oosts of meetings, oonventions, oon-
vooations, or other events related to other
sotivitios of the non-px‘ont organization; in~
olnding:

{a) Dosts of diaplays. demonstrations; and
exhibits;

(b) Costs of meatﬂng FoOIS, hoppitality
suites, and other ppeoial faoilitics used in
conjunotion with -shows and other spaoial
svents; and

(o) Ba.lariea and wages of employees en~
gaged in getting Gp and digplaying exhibits,
iz;x]a.lrmg demonstrations, and providing brief-

B8}

(8) Costs of promotions! items and memo-
rabilia, inoluding modela, gifts, and ‘sou-
venira;

(4) Dostn ol‘ sdvertising and publio relations
designed Boiely ko promote the non-proﬂb or-
ganization,

2, Advisory Oounofls, Costs inmmved by ad-
visory counoils or committees are allowable
a8 & direct cost where authorized by the Fed-
eral awarding agenoy or as an indireot cost
where allocable to Fedoral awards,

3. AloohoHo beverages, Costs of alosholio
beverages are unallowable.

4, Audit oosts and related serviges. a. The
oosts of andits required by, and performed in
acoordancs with, the Bingle Audit Act, as
implemented by Oiroular A-183, “Aundits of
Btates, Looal Governments, and Non-Profit
Organigations’  are allowable, Also see 81
U.8.0, 7605(h) and seotiod 230 ('Audit Oosts’)
of Oiroular A=188, i

b, Other audit oopts are allowable if in-
oluded in an indirect cost rate proposal, or if
speoifionlly approved by the awarding agen-
oy bs a direot coptto an award,

6, The oost of agresd-upon prnoadures en=
gagoments to monitor subrecipients who are
exotapted from A-183 under section 200(d) are
allowable, subjeot to: the oonditions listed in
A=133, seotion 280 (b)(2). §

5. Bad debts, Bad debts, inolnding losses’
(whether actual or estimated) arieing from
unocolleotable scoounts and othey ¢laims; re-
lated oolleotion oosts, and related . legal

60Bts, are unallowable .
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6. Bondig-oosts, », Bonding oosts arise
when the Feders) Government reguires as-
surange: agafnet: financial logs to. iteslf oy
others by reason of the aot ot defanlt of the
non-profit organization, They arise also in
instanoes where the non-profit organization
requires similay essurance, Inoluded are suoch
Bonds as bid, performamios; ppyment, advanos
payment, infeingernent, and fidelity bonds,

b, Oosts. of bonding reguired pursuant to
the terms of the award ave allowabls,

6. Costs of bonding reguired by the non-
profit ovganieation in the gexeral conduot of
its operations arve allowable to. the extent
that such. bonding is in acoordance with
sound business praotioe and the rates and
premjums. ave reasonable under the oir-
owmstanoes,

7. Oommunioation oosts, Jonats inonrred for
telephone services, looal and long distancs
telephone oplls, telegrams, postage, mes-
gengor, elsctronic or compnter tiansmittal
servioes and the like are allowable,

8. Compsnsabion for persomal seivices. .
Definition, Oompansat.lon for psrsonal Berv-
ices inoludes: rll ‘compensation yaid owr-
rently or asorued by the: organization for
servioes of smployees. rendered during the
period of the award (exoept as otherwise pro-
vided in subparagraph 8,h of this appendix),
Ib includes, but is 1ot limited to, salaries,
wages, divactor's snd executive oommitiee
member's feos, incentive awards, fringe bexde-
fits, pension pleh oosts, allowances for off-
site pay, incentive pay, looation allowanoss,
hardship pey, and cost of Mving differentiale,

b, Allowability. Bxoept as otherwise spe-
oifioally provided in this pavagraph, the
oosts of suoh compensation are allowable to
the extont that:
© (1) Total compensation 6 Individual em-

ployees ie reasonable for the services ren-
dered and conforms to the established polioy

of the ovganization consistently applied to’

both Pederal and non-Federal activities; and

(2) Oherges to awards whether trented s
direat or in@irvact ocosts srve determined and
supported as reguired in this pavagraph,

¢. Reasonableness. (1) When the organiza-
tion 18 predoininantly engaged in aotivitier
other than those sponsors] by the TFederal
Government, compensation for employees on
federally-spopsored_work will be considered
reasonable to the extent that it is oopsistent
with that pald for similex work in the Qrga-
nization's other aotivities,

(2) When the organization is predominantly
engaged in federally-sponsored activities and
in onsps where. the kind. of employees: Yo~
awived for. the. Federal. aotivities. are. not
fonnd in the ovganization's other aotivities,
compensation  for  employess: on. federally-
sponaored work will be considered reasonabls
to the extent that it is comparable to that
paid for similarwork in the labor markets in
whioh the organiention ocompetes for the
kind of employees.involvad,

2 CFR Ch. It (1-1~09 Edifion)

d, 8peoial. ponsiderations in determining
nllowability, Oertain conditions require spe-

oinl oonsideration and possible Himitations in. .

detormining oosts. under. Jederal: awards
where amounts or types. of compsnsation ap-
pear unreasonable, Among suoch oonditions

‘are the following:

(1) Comyensation to members of non-profit
oygenizationg, trastees, directors, assooiates,
offioers, oy the immediate families thereof,
Detormmination. should be madé that such
oomponsation is reasonable for the aotual

peraonal services rendersd rather than s dis-

tribution of earnings in excess of oosta, ;

{2) Any ohgnge. in an organizaption’s oom-
pensation polioy rvesulting in a substuntial
inovense in the organization’s level of com-
pensation, partioulariy when it was oonour-
rent with an Inorease in the ratio of Federal
awards to other achivities of the organiun-
tion or any ohange in the treatment of.al-
lowability of spacific types of compensation
due to ohanges in Federal policy,

8. Unalloweble oosts, Oopts which are nnel-
lowable under other paragraphs of this ay-
pendix shall not .be allowable ,undex. this
paragraph solely on the basis theb they son-
stitute personal compensation.

f. Overtime, entra-pay . ehift, and multi—
ghitt. premiums, Premiums for overtime,
axtra-pay shifts, and multi-shift worl are al-
lowubfe only with the prior-approval of the
awarding egenoy except:

(1). When' necessary to oops with emer-
genoies, snch &5 thore resulting from nool-
dents, natoral  disasters, DrepXcdowns  of
eguipment, or ooonsional operationsl botble-
necks of & sporadic nature, *

(2) When employess aye performing iudi-
yeot funotions, such as administration, main-
tennnos, or acoounting,

(3) In the performancs of bests, laboratory

progedures, or . other similar operations
which aye ocontinuous in nature and osnnot
yensonably be interrupted ox otherwise com-
pleted,

(4) When, lower overall oost to the Tederal
Government will result,

&. Fringe benefits. (1) Fringe benefits in
the form of regular. compensation paid to
employses duriug periods of aunthorized ab-
gences from the job, such as vaoption lsave,
siols leave, military leave, and the 1iks, are
allowable, provided sich ocosts are absorbsd

by sl organization sotivities in pfoportion

to the relative amount or time. ov effort rotu-
w11y devoted to each:

(2) Fringe benefits in the form of employer
contribnbtions or expenses for social apowrity,
employee insnranos, worltmen's coMmppnsa-
tlon insuranes; pension plan: costs (ses: gub-
pavagraph B.hof this nppendix), snd the ke,

aYe  allowable, provided suoh benefits are
granted in aodordance with established wyit-
ten organization policies. Such benefits
whether treated as indireot conts oy as direct
oosts, shall be distributed to partioular
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awnrds and other activities in a manner son-
sistent with the pattern of benefits aocoruing
to the individuals or group of employees

whose splaries and wages ive chargeable to:

such awards and othey aotivities,

(3)ta) Provisions for & reserve undeyr a self-
insurance program for unemyloyment oom-
pensation or worlkers' oompensation sre ale
Jowable ‘to the" extent thut the provisions
ropresent reasonable estimeates of the Mabil-
itfes for such compshaation, anid the typss of
ooveraga; extent of coverage, and rates and
premiums wonld have heen allowabls had in-
surance been' purohased to oover the risks,
However, provisions' for self-insured Habil-
ities whioh do xot becowme payable for more
then one yesr after the provision is made
phall nob exosed the present value of the )-
abiity,

(b) Where an organiuetion follows n con-
sistont polivy of expsneing aotugl paymeonts
to, or oxt'behalf of, employees oy foriner em-
ployess for nnemployment compexisation or
workers' compensation; gnoch payments are
allowable in' the year of payment with the
prior approval of the awarding agenoy, pro-
vided they arse allooasted to all sotivities of
the organization,

(4) Oosts of insurance on the lives of trast-
eey, offloein, or other employees holding po~
gitions of similar responsibility are allow-
able only to the extent that the insursnce
represents  additional - compensation,  The
oopts of suoh fnsurance when the organiza-
tion is named as bensfiofary nre unallowsble.

h,  Oxganization-furnished antomobiles,
Thet portion of the cost of organization-fur-
nithed atitormobiles that relates to: personal
uss by employees (including transportation
to and from work) i wnallowable as fxinge
boneflt or indireot costs regardless of wheth-
er the cost 1s reporteil as taxable inocorme to
the employess, These costs ars allowable a8
direot ocosts to sponsored award when nec-
essary for the performenoce of the sponsored
award and approved by awarding sgenoies,

i, Pensfon plan woste: (1) Costs of the orga~
nization’s ponsfon plan whioh are Inourred in
accordance with the established policles of
the organigation are allowable, provided;

(a) Suoh polioies meet the test of reason-
ableneas;

(b) 'The methods of cost ullooation are not
digoriminatory;

{0) The oost assigned to each flsoal yenr is
determined in aocordance with generally ac-
cepted acoounting prinoiples (GAAP), a6 pre-
sorfbed fn"Acoounting Prinoiples Board Opin-
ion No. B {ssifed by the Amoerican Institute of
Certified Publio Aocountants; and :

(d) The costs assigned to s given fison) yenr
are funded for all plan’ partiofpants within
six months after the end of that year, How-
ever, Inorepses to' normsl and- past sexvice
penglon costa’ oaused: by a delay in funding
the sotuarial liabillty beyond: 80 de.ya aftey

‘ Pi, 230, App. B

oach guerter of the year to which such costs
are nesignable are unellowable,

(2) Penslon plan termination lnsurance
premiums; paid pursuant to. the: Dmployes
Retirement Inoome Seourity Aot (ERIBA) of
1874 (Pub. L, 09-408) are allowable; Lats pay-
mgnt« oharges on such premiums are unpliow-
able, .

“{3) Wxolse taxea on- socumulated funding
defiofenofes’ and - other penalties imposed
under BRIBSA are unallowable;

§ Incentive componkation; Incentive dom-
pensabion to employees basod on oost redue-
tlon, or effiolent  performance, suggestion
awards, safety awards, eto,, aro allowable to
the sxtent that bhe overall compensabion is
determined to be rensonable and suoh oosts
are peid or acornied pursuant to an agree-
ment entered into in good faith betwesn the
organigation and the employees before the
servioes were rendered, or pirsuant to an en-
tablished plan followed by the organization
80 oonsistently as to fmply, in effeot,- an
agresment to make such payment;

k. Severance pay. (1) Severance pay, also
commonly referred to as dismissal wages, 18
& payment in addition to regular salaries and
weges, by organizetions: to workers whoss
employment {o being terminated, Costs: of
soverance pay ure allowable only to the: ex-
tont that in each oese, it is raqnired byt
(a) Law
(b) Brnployer-employee agroement R
(o) Mstablighed policy that constitutes, in ef-

feot, eri implied agreement on the organi-

eation’s part, or:
(4) Ciroumstances of the partioular employ-

mont, .

(2) Oosts of saverance payments are divided
into two oategoriss as follows:

(#) Actual normal tutnover severancs pay-
ments shall be allooated to all aotivities; or,
whers the organization provides for g reserve
for normal severances, suoh msethod will be
acoopbable If the oharge to ourrent oper-

‘ations is ressonable in light of payments ac-

tually made for xormal severances over &
representative past period, and if amounnts
oharged are allooated to all rotivities of the
organization,

{b) Abnormal or mass severance pay is of
suoh & oonjsotural natiare that measursmoent
of co8ts by means of an acoraal will not
aohieve equity to both parties, Thus, acoru-
als for this purposs aré not allowabls; How-
sver; the Federal Government recognizes ibs
obligation to partioipate; to the extent of its
fair share, in any speoific payment, Thus, al-
lowability will be considersd -on o oase-by-
oage basie in the eveny or ooourrence;

(0) Costs inourrad fn certein severance poy
paokages (commonly kxown as “a golden
pacachute’ pgyment) - whioh are in - an
amounb in excess 0f the normal’ sgverance
pay pald by thé organization to an enployee
upon - termination  of pmployment and- are
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paid to. the employes: contingent upol. a
change in. management oontro) over, or own-
erghip of, the organization's assets are nna)
lowable,

(d) Severanoe payments to fovelgn na.tion-
als employed by the ovganizabion outside the
United Btates, to the extent that the amount
exoseds the oustomery . or prevailing. prao-
tices for the - organization. in. thie Uniped
Btates are wnallowabls, unless they are neo-
espary for the performanoce of Federal pro-
grams and spproved by ewarding agenoies,

(e) Boveranoce payments to. foreign nation-
nls employed by the organization outside the
United Btates dne to the termination of the
foreign national as s result of the closing of,
or ourtailment of Activities by, the organiza-
tion in that country, are wnallowable, unless
they are nepessary.for the performenocs.of
Tederal programs and approved by mwarding
agenofes,

1, Training costs, Bee pamgrn:ph 49 of this
appendix,

m, Support of ealaries End wages,

(1) Oherges to- awards: for-salarles- and
wages, whether treated as direot sosts-or in-
diroot costs,” will be based on” dooumsnted
payrolls approved by & responsible officinl(s)
of the organization, The distribution of sale-
ves and wages to awerds must e supported
by personnel activity reports; as presoxibed
in subparagraph 8.m.(2) of this eppendix; ex-
ospt when & substitube system has beos ap-
proved in writing by’ the cognizent agenoy:
(Beg ;subpal‘agmph |, 2 of ‘Appendix-A-to this
parb,

(2) Reyorts reﬂeoting‘ the distribution of
aobivity of gaoh employes mus}: be muin-
tained for all staff memhers (professionels
and nonprofessionnis) whose cornpepsation is
oharged, in whole or in part, direotly to
awards, Iu addition, in ovder to suppost the
alloostion of imdivest oosts, suoh reports
must also be maintained for other employess
whose work involves two or more funotions
or activities if o @istribution of thelr oom-
pensation betwesn such funcbions oy notivi-
ties is nesdeq in the determination of the or-
panization’s indiraot aost rate(s) (¢.¢., an eim-
ployee engaged part-time in indireot cost no-
tivities and part-time in s direot function)
Reports maintained by non-profit oyganiza-
tions to satiefy these regquiremsents musp
meset the following standavds:

(r) The ¥eports must refleot an alfber-the-
fagt determination of the aotugrl activity of
each employee, Budget estimates (.c;, esti-
mates determined.before €he servioss are
performed) Qo Hobt qualify. as. suppord. fox
ohavges to awards:

(b) Each report must acoount: for the total
aobivity for . which. employess'. are. com-
pensebed and whioh i{s reguired in fulfillment
of thefr obligations to the organization,

(o) The reports must he signed by the indi-
vidua)l employes, or by a responsible super-
visory official having fivst bhand knowledge

2 CFR Ch. Il (1-1-09 Edition)

of the activities performed by the smployes,

- thab the distribution of aotivity repressnts a

veasonnble estimate of the Rotual work per-
formed by the employee dwiing the periods
oovered by the reports,

{Q) The reports must be propared at Jeast:
monthly and must ooinoide with onée ox moys
pay perlods,

(8) Oharges for the salaries and wages of
nonprofessional employees, §n “addition to
the supporting dooumentation  desoribad in
subparagraphs (1) and (2), must also be sup-
ported by records indloating the total num-
ber of hours worked saoh day maintained in
conformance with Department of Lialyoy reg-
ulations implementing  the ¥Fair - Liabor
Btandards Aot (FLSA) (20 OFR part 516). For
this purpose, the term “nonprofessional em-
ployes’ shall have the same moaning as
‘nonexemnpt employes,’ under FLBA,

(4) 8alaries and wages of employess used (n
meeting oost sheMing or matohing require-
ments on awards must be supported in the
same manner as salaries and wages olaimed
for reimbursement from: awerding agenoles.

8.. Contingenoy provisions. Contributions
to & contingenoy reserve oF any similar pro-
vision made ‘for events the oconrrencs of
whioh oannot e foretold with overtainty as
to time, intensity, or with an assurance: of
their happening; are unalloweble; The term
‘gontingenoy reserve’ exoludes- self~insuar-
anoce reserves (see Appendlx- B to this part,
paragraphs 8ig(8) and- 20.8(2)(8));: pension
funds (ses paragraph B8.1): and reserves for
noymal severancs pay (see paragraph 8.k.)

10; Defense axid prossoution of oriminal and

oivil procesdings, olaimes, appeals and patent

fufringement, <

a, Definitions, (1) Oonviotion, as used hefe-
in; means & judgment or a oconviction of &
oriming) ‘offense by dny: eourt of competent
jurisdiotion, whethey entered wppn &s ik ver-
Qiof or & ples, inoluding & conviotion due to
& plen of nolo oontenders,

(2) Oosts inoluds, but are not lmited to,
administrative “and olerioa)  expenses; the
oost of Jegp) Bervioes, whether performed by
in-house oy private counssl; und the oosts of
the servioes of acoountants, oonsultants; op
others »etained by the oxganization to assist
{6; oosts of employess, officers and’ trustees,
and any similay costs Inow'red bhefore, dur-

- Ing, and after commenosment of o Judiofal or

administrative procseding that benys a di-
root relationship to the proceedings,
(8) Traud, a8 uped hereln, means aots of

U frauq coxrupbion or attempts to defraud the

TFederal Goyerament or to porrupt Its agents,
acts that conshitube e canse for deharment
o1 suspension (as spedified 10 agenoy yegule~
tions), and aots whiohi viclate the IFalse
Olaims Aot, 81 U.8.0., seotions 8726-8731, or
the Anti-Kiokback Act, 41 U.8,0., ssotions bl
and b4

(4) Penanlty Qoes not inolude restitution, ve-
imbursement, oy compensatory damages,
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(6) Procesding inoluden an investigation,

b. (1) Bxoept as otherwiss desoribed herein,
costs inourred in conneotion with any orimi-
nal, oivil: or. administrative prooseding (in-
oluding filing of a fnlse certifioation) com-
monoed: by the: Federal Government, or a
Btate, looa). or. foreigh government, are not
aliowable if the proosading! Ralates to a vio-
lation of, or faflure to comply with, o TFed-
erpl, State, looal or foraign statite or regiw
leblon by the organfzation (Inoluding its
agents and employess), and results in any ‘of
the following Qispositions:

{8) In & orimina) prosesding, & conviotion,

(b) In a olvil or adminintrative provesding
inyolving an allegation of fraud or similar
misoonduot, . &: determinetion of organiza-
$ional Hebility,

(0) In the oase of any civil or administra-
tive proossding, the imposition. of a mone-
tary penalby.

(d) A finel deoision by an appropriste Fed-
oral officisl to debar or suspend the organi-
gation, to resofnd or void an award, or to. ter-
minate an awerd foy defaunit by reason of o
violation or faflure to oomply with a Jaw or
regulabion,

(e) A disposition . by  consent . or  ocom-
promise, if the action oonld have resulted in
any, of the Alapositions desoribed in subpsra-
gf&phs 10. b.(l)(a). (b), (0) or (4) of this appen~

X,

(2) If:more.than. one prooaeding‘ involves
the same alleged misoonduot, bhe costs of all
suoh proocsedings shall be unallowable if any.
one of them results in one of the dispositions
:{xown in subparagraph 10,b.(1) of this appen-

%, -
o, If .a procesdiug referred to in subpara-
graph 10, of this appendix s commenoced by
the Peferal Government and is resolved by
consent or sorhpromise pursuant to an agree-
ment entered into by the otganiwstion and
the Pedera) Government, then the ocosbts in-
ourred by. the. organigation in oonnection
with suoh proceedings that ave otherwise not
ellowable under subparagraph 10.b of this ap-
pondix may be allowed to the extent spsoifi~
oally provided in snoh agresment.

d, If a prooeeding referred to in subpara-
graph 10.b of this appendix is commenced by
s Btate; looal or forelgn government, the au-
thorized Federal offiols} may allow the costs
inourred. by the organization for such pro-
ovedings,. 15 such: authoriged offioial deter-
mines that. the oosts were inourred as a re-
sult of & speoifio term or condition of a fed-
erally-aponsored. award, o speolfio written
direction of an aubhorived officlal of the
gponsoring agenoy.

6. Costs Inourred in oonneotion with pro-
osedings deporibed in. subparagraph 10,b of
this appendix, but which are not made hnal-
loweble by that subparsgraph, may be al-
lowed by the Federal Government, bit only
to the extent thet:.

Pt 230, App. B

(1) The oosts are ressonable in-velation to
the aotivities required to desl with the pro-
oseding and the underlying cause of aotion;

(3) Payment of the oosts inourred, as allow-
ahle and allooable conts, {e not prohibited by
any. other  provision(s) of the ‘sponsored
award;

(3) The oopts are not obherwise recovered
from the: Pederal  Government or &' third
parby, sither directly as & result of the pro-
oeeding or otherwlise; ond,

{4) The peroanta.ge of ooats allowed does
not excesd the percentage determined by an
aunthoprized Federal offiolnl to he appropriate,
consitlering the complextty of the litigation,
generally accepted prineipies governing. the
award of legal foes in oivil sotions-involving
the United States as & parby, and suoh other
faotors as may be appropriate, Such percent:
age shall nob exosed 80 porcent, However, 1f
en-agreemeént resched under eubpnmgmph
10,6 of this eppendix has explioitly consid-
erod this 80 percent limitation and permitted
@ higher peroentage, then the fall amount of

© gosts repulting from thet agresment shall be

allowable.

f. Oosts fnowrred by the organization in
connootion with the defense of suits brought
by its employees or ex-employees under seo-
tion 3 of the Major Frand Act of 1088 (Pub, L,
100-700), inoluding the oost of all relief nec-
sssary to malke such employes whale, wheyre
the: organization was found liable or gettled,
aré unallowable;

g: Costs of Jega); accounting, and oonsulf-
ant services; and related copts, imonrred in
conneotion | with - defense. againet- Pederal
Government: olaims : op: appesls, nntm‘ust
suits, or the proseoution of olaims of appenls
pgaingt the Federal Government, are unal-
lowable,

h, Oosts: of lega.l. acoounting, and oonsult-

‘ant services, and. rvelated costs, inourred in

connootion with: patent infringement Mtiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awexrds,

i, Oosts which mey be unallowable under
this pragraph, inoluding direotly assoclabed
oosts, shall be segregated and aocounbed for
by the organization separately. During the
pandenocy of any prooceeding ocovered by sub-
paragraphs 10.b and f of this appendix, the
Faderal (fovernment shall generally with-
holdl payment of such costs. Howover, if in
the best inberests of the Federal Govern-
ment, the Federal Government may provids
for conditionel payment upon’ provision of
adequate ssourity, or other adequate aspur-
ance, and agreements by the organivation to
repay all uueliowable costs, plus interest, if
the oonts are subseguently determined to be
unallowable,

11, Deproojation and use -allowanoes, o
Compensation for the nze of buildings, other
oapital. improvements, and eguipment.: on
hand mey be made through nse allowance or

deprociation, However, exoept as provided in
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paragraph 110 of this appendix, a combina-
tlon of the two methods may nob be nsed in
oonnsotion with & single olass of fixed asseis
(e.g,, bulldings, office sguipment, oompubor
eguipment; eto.).

b. The computation of use allowa,noes or
depreolation shall be based on the aoquisi-
tion oost of the assets Involved, The asquisi-
tion oosb of an aseet donated to the non-prof-
it organization by a third party shall bs its
1;?11' merket value at the bime of the dona~-

on,

0. The computation of uss allowanoss oy

depreoiation will exclude:

(1) 'The-oost of lana;

(2) Any portion of the oost of buildings and
eqyuipment borne by or donated by the Fad-
eral Government irrespective of whers title
was originally vestsd oy whme 1t presently
resides; and

(8) Any portion of the oost of bifldings and
eguipment contributed by or for the non-
profit organization iu satisfaotion of a statu~
tory matohing requirement,;

4. General oriteris  wheys - dépreniation
mathod {5 fo)lowed:
+ (1) The pavfod of useful service (neful Jife)

established in each oase for:usable éapital
assets must tale into consfderation such fao-
toxs as type of constriuoction; nature of ths
squipment; used, teohnologionl dsvelopments

in the partioular program’ares, and the re-

newal and replagement policies followed: for
tue individual items ov clesses of .assels in-
voived, The method’ of depreointion. used. to
essign the ocosl of an asset (oy gronyp:of as-
pots) 40 acconnting periods shall refieot the
patboxn of conswmption of the asast during
its usefullife, .

(2) In the absenoe: of olear evidenoce indf-
osbing that the expeoted consumpbion of the
aspeb wil) ba signifioantly greater or legser in
the early portions of its useMl lfe thay in
the later portions, the straight-line methed
shall be presumed to be the appropriate
method,

(3) Doprecjetion. methods onoe used shell .

not he changed unless approved in advanos
by the cognisant Federal agenoy, When the
depreciation method 18 introduced for appli-
oation to: aspets proviously sublevt to. & wse
sllowance,- the combination: of-use: allow-
anoes and depréofation spplioable to such as-
sets must not- exosaed: the: total-acyuisition
oost of the assets, :

e, When the depraciation method is uned
for buildiugs, a-building's ehell may bs seg-
yegated from eaoh building component (e.g.,
plumbing system, heating, and sir oondi-
tioning pysbem;: eto,) and ench item. depre-
olated over its estimated: usefu): life; or the
entire building (4.e., the shell'and all compo-
nents) may be treated as o single aspeb and
depraciated over a single useful life.

{. When the depraociation method is used foy
a partioular olass of assets, no depreciation
may be allowed on any suob nesets that,

2 CFR Ch, Il (1~1-D? Eciltion)

under subparagraph 11,4 of this. appendix,
wouldl bs viewsd as fully depreciated. How-
ever, 6 reasonable use nllowanas may. e ne-
gotiated for snoh assets. If warranted after
taking into consideration the amount of de-
proojation previonsly. charged to the Federa}
Government,: the estlmatsd ussfal. life re-
maining ab time of negotiation, the effect of
any increased maintenanoe. charges or de-
orenssd effiolency due to age; and any other
faotors pertinent to the utilization of the
asseb for the purpose contemplated,

g, Orftorin where the nse allowanos method
is followed:

(1) The uge allowanove for buildings and im-

provement .(including land improvements,
giich as paved parking arsas, fenoes, and
sidewalks)- will- be computed abt an annusl
rate not excesding two peroent of aoquisition
sopb,
{2) The use allowaoe for equipment will he
computed ot an- annual rate: nob:exoesding
six- and two-thirds paroent of acquisition
oost, When tha use allowancs method: is used
for bulldings, the entire building must be
treated as & single asset) the bullding's com-
‘ponents (e,g,, plumbing system, heating and
giv oonditioning, &b0.) cannot be segregated
fvpm the butlding’s shell,

(3) The two peroent Mmibation, however,
need not'be applied to equipment which is
merely abtaolied or fasbened to the building
but not permenehtly fized to 1t and which 1s
used as furnishings or decorations ox for spe-
ofalized ‘purposes (eg.; dentist cheirs and
dentsl treatment unibs, aounters, laboratory
benoches” holted - to- the flooy, dishwashers,;
modular furnibave, - oarpeting, ete.). Bueh
eguipment will be consideraq as not belng
poermanently fixed to the buflding if it oan be
removed without the need for cosbly oy ex-
tonsive alterations o repairs to the building
or the eguipment, Bguipment that meots
these oriteria will be subject to the 6% per- -
oent squipment nse allowanoe Hmitation,

1. Oharges for use allowances or fieéprecia-

,tion: must be supported by adequate property

raoords aad physicnl inventorles must be
talcon at loast once every bwo yenrs (o stabis-
tioal sampling Lesis is acoeptable) to ensure
that assebs exist and are usable and nesded.
When the depreciation method is followed,
ndeguate depreoiation yeoords indloating the
amount of depreolation taken éach period
must also be maintained.

12, Donntions and contributions,

8. Oontributions. or donations rendeved,
Contributions. oy donations, inoluding cash,
property, and servioes; made by the organi-
zation, vegardless of the rveolpient, ave unal-
lowable,

b, Dongtefl services received:

(1) Donated oy voluntasr Bervices may be
farnished to an organization by professional
and teohnion) persbnnel, consnltants, and
othex skilled and unskiiled labor. The value:
of these servioss is not reimbursable either
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08 a diveot or indireot oost, However, the
value of donated’ services may be used to
meet oost shaving or matehing reguirements
in acoordance with the Oommon Bule,

(2) The value of donated services ntilized in
the performance of s direot oost activity
shell, when material in amount, be oconsid-
ered In“the determinationof the non-profit
organizntion’s Indireot costs or rate(s) and;
sooordingly, shall be allooated & proyor-
tlonate shave of applicable indireot oosts
when the following exist:

() The aggregate value of the mervices is
maserial;

(b) The services are supported by a signifi-
cant emount of the indiraot costs ln(mrrad
by the pon-profit organization; and

(0) The direot cost aotivity is not nursuad
primarily for the bensfit of the Pederal Goy~
ernment,

(3) In: thope lnsta.noes where there is no
basis for determining the fair market.value
of the servioes remdered, the reoipient and
the cognizant agenoy sball negotiate an ap-
propriste alloostion of indirect cost to the
services,

(4) Where donated servioss diractly benefit
# projeot supported by an award, the indireot

cosbs ellooated bo the services will be consid- -

ered as:a part. of the: total oosts of. the
project; Buoh- indireot costs may- be: reim-
burssd under the award or nsed to meet cost
pharing or matohixg requirements,

(6) The value:of the donated services may
be used to mest cost sharing or matohing re-
quirements. ‘under. conditions. desoribsd in
Bention 21523 of 2 OFR yart 216 (OMB Oir-
oular A-110).. Whers. donated services are
trented as indireot costs, indirect ooat rates
will separate the value pf the donations so
that relmburaement will not be made;

o. Doneted goods or space. (1) Donated
goods; {.e., expondable personal properby/sup-
plies, and donated use of space may be fir-
nished to. e non-profit organization, The
value of the goods and space 16 not reimburs-
sble either as a direot or indirest 0ost,

(2) The value of the donations may be used
to meet cost sharing or matching shars re-
quirements under the conditions desoribed in
2 OFR part 216 (OMB Oiroular A-110). Where
donations are treated as indlrsot oosts, indi-
rect cost rates will separate the value of the
dotha.bions B0 that relmbursement will not be
made.

1st. Bmployee morale, health, and welfare
GOBUB,

a. The costs of employee information pub-

Hoatbions, health or first-aid olinios end/or:

infirmaries, reoreational - aotivities; ein-
vloyee colnseling services, and any other ex-
penses Inourred in acoordence with the non-
profit organization's established prasctios or
custom for the improvemsent of working con-
ditions, employer-employee relations, em-

ployes morale, snd ‘empioyee perrorma,noe.

are sllowable,

PL. 230, App. B’

b, 8uoh costs will be equitably apportioned
to all aotivities of the non-profit organiza-
tion, Income generated from any of these sc-
tivities will be: oredited to- the: cosb thersof
unless such fnoome hes baen iryevooably set
over to employee welfare oxganizations;

4. Drterbainment oosts; Oosts of enter-
talnmens, inoluding amusement, diversion,
and soolal aotivities and any ‘costs direotly
assoofateod with such costs: (suoh as tiolkets
to 'shows “or sports events, meals, lodging,
rentals, transportation, and gmt,ulnies) ars
wnatlowabls, -

16, Dquipment and other oapital bxpendi-
bures,

a, For purposes of this subparagraph, ths
following definitions apply: -

(1) “#Capital Hxponditures’ means expendi-
tures for the aoqguisition cost of oapital as-

- sots (eguipment, huildings, land), or expendl-

tures to malte improvements $o oapital as.
sote that materially inorease their value or
useful 1ife, Acquisition cost means the oozt
of the asset inoluding the cost to pub it in
place, Acduisition cost for equipment, for ex-
ample, means the net Invoics price. of the
aquipment,: inoluding the oost of any modi-
fications, atbachments, accessories, ar auxil-
iary apparatus neoessary to meke 1t usable
for the purpose for whioh it 18 acquired. An-
ofllary oharges, such as taxes, uty, protec-
tive in transit insurance, freight; and instal-
lation may be inocluded. in, or excluded from
the avguisition cost n accordence with the
non-profiy organiza.blon's regular aooounbing
praotioes,

@) "mqulpmenb" means an arbiole of nox-
expondable; tanglble personal property hav-
ing & usefn) }fe of more than one year and
an acquisition cost whioh equals: or exoseds
the lesser of the oapitalization level entakh-
Jished by the non-profit organization for fi-
nengisl stateyent purposes, or $5000,

(8) “‘Bpeoisl: purpose. equipment’. means
equipment whioh Is used only for research,
meiicn); sojentifio, or pther teohnioal activi-
ties. Bxemples of special purposs equipment
inolude mioroscopes, x-ray maochines, sur-
gioe) instruments, and speotrometers.

(4) ''Glemeral- purpose egquipment” means
equipment; whioh 15 not Hmited to ressarch,
medionl, sojentifio or other techunioal aotivi-
ties, Exa.mples inolude: office: squipment and
furnishings, ‘modular offioes, telephone net-
works, Information: technology. equipment
and systems, air conditioning equipment; re-
production and printing equipment, . and
motor vehioles,

b, The following rules of auowabiuby ghall
apply to. eguipment; and: other. oapital ex-
penditures:

(1) Onpital expenditures for general: pur.
pose equipment, buildings; and Jand are unal-
lowable as direct oharges, exoept whers np-
proved in advance by the awarding agenoy.
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(2) Onpital expenditures for apsoial purpose
equipment mre rllowable as direct cosbs; pio-
vided that items with & unit cost of $5000 or

_more have the prior approveal of the awarding
R/EeN0Y, )

(9) Oapital expsnditwres for improvements
to land; buildings, or eanipment which mate-
rindly ihoreass thelr value: or useful life ars
unallowable as a dlveot cost exoept with the
prior approval of the awarding agenoy,

(4) When approved as a fireot charge pursu-
ant to paragraph 16.b.(1), (2), and (8) above,
. ompital expsnditnres wil) be charged in the

yeriod in which the experditure is Jnourred;
or as otherwise fdetermined appropriate by
and negotinted with the awarding agenoy,

(6) Bouipment and other. oapital expendi-
tures ave nnellowable as indirect costs. How-
ever, see‘paragraph 11, Depreciation and use
allowanoe, of this appendix for rules on the

aliowability of use. allowances.or depyecia~ -

tion oxn buildings, oapital improvements, and
oguipment. Also, see. paragraph 43;, Renfial
oosts of buildings and equipment, of, this ap-
pendix for rules on the allowability. of renta)
oosts for 1and; buildings, and éguipment, .. ~

(6) The: nnamortized. portion: of any squip-
ment written off as a yesult of s chenge in
oapltelization levels  may be: resovered. by
oontinning to olaim the.otherwiss allowable
use allowances or depreofation on the equip-
ment, o by amortizing the: amount to.be
written off over a perlod of years negotiated
with the sognizant agenoy,

16, Fines and penalties, Oosts of fines and
ponnlties. resulting - from viola.tions of;;: o
foilure of the organization to: comply. with
Federal, State, and. Jooal Jaws and regule-
tions are unallowable: exoept when inourrsd
a8 & result of compliance with speoific provi-
sions of an -award or instructions in writing
from the awarding agenoy, .

17, ¥und raising and investment manage-
ment oobts, a. Costs: of organized fund rais-
fng, inoluding: finanoial. campaigns, : endow:
ment drvives, solicitation of. gifts and be-
guests, and similar expenses inourred solely
o raise oppital or obtrin contributions are
unallowable,

b. Oosts of investment oounse) and. stefl
and similar expenses inonrred solely. to en-
)1{:.\109 inoome from investnients are unallow-
able. i

¢, Fund raising and investment activities
shall be allooated an appropriate share of in-
direot oosts under the conditions Qesoribed

in subparagraph B.3 of Appendix A:-to this:

part,

18, Galus and lobses on'depreociable assets:
a. (1) Gains and Josses on snle, retirement; ox
other disposition of depreoiable property
ghall be inoluded In the yenr in which they
ocour as oredits or ohaxges to cost group-
ing(s) in whioh the deprsoistion applionble to
suoh property was inoluded, The amount of
the gain or loss. to be inoluded s a oredit or
ohpvge to the mppropriate cost grouping(s)

2 CFR Ch. I (1=1-09 Edition)

shall be the differsnce between the amount
realized - op- - the. properby: . and- - the
mdepraoiated basis of the propsrby.

(2) Gains end losses on the dispoaition of
depreoiable: property shall not be recoguized
as a separate oredib or ohmge wnder the fol-
lowing oonditions:

(n) The gain or loss is pmoessed through B
depracintion acoount and is reflected in the

" depreoiation allowable nnder paragraph 11 of

this appendix, °

(b) The properby is given in sxchange- es
part of the phrohass price of a similay ibem
and the gain or loss is taken into acvount in
determining the depreointion. cost basis of
the new item,

(0) A loss yesults from the fafluve to maln-
tain permiesible insuranocs, exoept as othexr-
wiise provided in paragraph 22 of this appen-
alx,

(4) Oompensut»ion for. the use of the prop-
erby was providad through use allowanoces in
eu of deprevistion in aocordance with pam—

. graph 9 of this appendix,

(o) Gains and Josses arising from mass or
pxtraordinary - sales, retivements, or other
dispopitions shall be oonsidered on a oasa-by-
orse basis,

b, Gains. or losses of any nature arising .
from the snle or exchange of property other
thexn the property covered in subparagraph 8
shell be exolnded in computing award oosts.

19. Goods: or services for. personal use,
Costs of goods ox services for personal use. of,
the organization's smployess. are. unallow-
able regavdless .of whether the. cost. is re-
ported as taxable income to the employees,

20. Housing and personal. living expenses, &,
COosts of housing (e.g.;, depreoiation, majnbe-
nanoce, ufilities, . furnishings, . rend,. ets,),
housing . allowanoes and personsl living. ex-
ponses foy/of the organization's officers ave
unallowable -as- fringe. bensfit  or: indireot
oonts vegardless: of whether the. ocost: 15 ye-
ported ag taxable income to the smployees,
Theso costs ave allowable ap direot oosts to
sponsoved award when necessary for the per-
formance of : the sponsored awerd and ap-
proveil by awarding agenoles.

Y. The term "officers” inoludes ourrent and
pesb officers and employses, ;

21, 1dle: facilities and idle: oapacity. a, As .
used in this seotion the following terms have

" _the menanings seb forth below:

(1) “Faocilities' means lend and buildings
or any porbion: thereof, eguipment. individ-
nally or collectively, or any other tangible
onpite) asset, wherever looated, and whether
owned or leased by hhe non-proﬁt organiza-

{on,

(2) “Idle: faollitfes" menns completely. un-
used facilities that are-exoess to the non-
profit organization's owrent needs.

(8) “I0le oapaoity" menns the unused oa-
paoity of parbtinlly used feoflities, It is the

"differenoe betwesn: Thet which a [eollity

could echieve undey 100 percent opsrating
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time “on 'a one-shift basis' less operating
inserruptions resulting from time lont fop re-
puirs; sebups; unsatisfaotory materials, and
other normel delays; and. the extent to which
the faoflity was. aotually: used to mest de-
moends - duriog : the * acoounting - period, A
multi-shift basis shiould be used if 16 onn be
shown that this amount of usage would nor-
mally be sxpeoted for the bype of faoility in-
volved,

(4) "*Oost of idle facllities or idle onpnofty”
means ooptis. such: as maintenanoe, . repafr,
housing, rent, and other related cosbs, e,
inauranoe, interest, property. taxes and de-
proofation or bee allowanoes.

b. The oosts of idle facilities are unallow-
able extept to the extent thet: :

(1) They are necessary to meet finotuations
in worlkload; or

(2) Although not neoegsary to° meet: flno-
tuations in- workload, they were mnaocessary
when aoquired and are now jdle because of
ohanges in program requirements, efforts to
achipve more economioal operations, reorge-
nization, termination, or other canses which

ootlld not heave bsen reasonahly  foresesn.

Under the exoeption stated in this subpare-
graph, oosts of idle facilities are allowable
for & reasonusble period of time, ordinarily
nob to exoesd one year, depending on the ini-
tiative taken to use; leass, or dispose of suoh
faoflities,

¢, The oosts of idle capscity are normal
oosts of doing business and ave » faotor n
the norma) fluotuations of neage or.indiveot
oost rates from period to-period. Buoh' voats
are allowable, provided that the oapeoity s
vessonably antiofpated to - be" nesessaty: or
was originally reasonable and is not enbjoot
to reduoction or elimination’ by use on other
Federal awayds, subletbing, renting, or sale,
in nooordence with sound :business,  eso-
nomis, or peour{ty praotices, Widespread idle
capaoity - throughont an- endire. fasility or
among a group of assets having substantially
the eame funotion may be considered idle fa-
oflities,

22, Tosuranos a.nd indemnpifivation, a: Insur-
anve inoludes insurance which the organive-
tion is reguired to. oarry, or which is ap-
proved, under the terms. of the award and
any other insurance which the organization
mpintaine in conneotion with the general
conduot- of ibs -operations. ‘This . paragraph
does not apply to insurance whioh represents
fringe henefits for employees (see subpara:
graphs 8.g and 8.4(2) of this appendix),

(1) Oosts of insuranoce reguired or approved;
and meintained, pursuant to the award are
allowable.

(2) Oosta of other insuranos maintalned by
the organization in connection with the gen-
eral conduob of 1t5: operations are allowable
subjeot to. the following limitations:

{a) Types and oxtont of ooverags shell be in
aooordance with sound busjuess praotics and

Pl 230, App. B

the rates and premiwms sghell be reagsonable
under the ciroumstances,

. (b) Oosts allowed for business interruption
or other similay insurance shall be limited to
exoluds coverage of management fees,

(o) Costs of insurance or of any provisions
for a yeserve covering the risk of loss or
demags: to: Mederal: property are: allowable
only to: the extent thal. the organization is
liable for suoh loss or damage,

(1) Provistons for & reserve under n self-in-
suranos program are allowable to'the extent
that types of coverage; extent of coverage,

. rates, and preminms would have been al- -
 lowed hed inpurance been purchased to cover

the risks, Howevey, provision for known or
reasonably estimatiod eslf-insured: abilities,
which do not-become payable for more than
ons year after the provision: is: yads, shell
not oxosed the present valle of the Hebility.

() Oosts of insurance on the lives of truet-
oox, offioers, or other employees holditg po-
sibtions of similar responsibilities are allow-
able only to the extent that the dnsurance
represents additional compeneation (ree sub-
paragraph 8.g(4) of this appendix), The: cost
of such insuranos when the: organization is
identified as the bensficiary is unallowable.

(f) Insurance againpt defeots, Coste of in-
surance with respect to any oosts inourred to
correot defents in: the organization's mate-
rlals or workmanship are unnliowable,

(g) ‘Medioal- Hability - (malpraotios). Insur:
anoce, Medioal Mahility insurance is an ‘allow-
able oost of Federal ressaroh programs only
to the extent that the Paderal research pro-
grams involve human subjeots or training of
partioipants in resoaroh techniques, Medion)
linbility Insuranoo oonts shall b trented as a
aireot cost and shall-bs assigned to indl
viduel projects baged on the manner in which
the insurer pllooates the rislk to: the popu-
lation covered by the fnsurance, .

() Aotual losses which oould have been
ooveredl by permipsible insurance: (through
the purohase of insurance or s self-insurance
program)-are- unallowable unless: expressly
provided.for in the award, sxcept:

(a) Costs inourred- bsosuse- of losses nob
ooversd under nomivel deduotible insurance
ocoverage provided In keeping with sound
business practios are allowabls, -

(b) Minor losses not covered by insuranose,
such as spoilage, breakage, and disappenr-
encs of supplies, which coonr in the ordinary
oourse of operabions; are allowabhle,

b, Indemnification: inoludes seouring : the
organiuation against Habvilitien to third per-
sone and any other loss or damaege, nob com-
pengated by insurance or otherwise, The Fed-
oral: Government: is obligated to indemnify
the organization only to the sxtent expressly
provided in the award,

23, Interest, a: Coats lnourred fox interest
on borrowed: capital, temporary use:of. eu-
dowment: funds, or the use of the non-profit
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organisntion’s ~own  funds, however ' rep-
resented, are wnallowable, However, interest
on Aebt fnourrsd aftey Septembsr 29,1885 to
acquire or replane oapital assets (Including
renovations, alterations, equipment, land,
and oapitnl asoets aoyuived through oapital
leases), Roguived afber Beptember 29, 1685 and
used in pupport of Federal awards is allow-
able, provided thab:

(1) For faoilities noquisitions (exoluding
renovabions and alterations) costing over 510
million where the Fefleral Government's ye-
imbursement is expesoted to equal oy exceed

40 percent of an aaset's cost, the mon-profit

organigntion prapares, prior to the aoguisi-
tion or repiacement of the oapita) ssset(s), &
justifioation that demonstrates the need for
the faoflity in the conduot of federally-spon-
soreq pobivities. Upon reguest, the nesds jus-
tifioation yust bs provided to the Federal
agency with cost cognizance suthority as a
prerequisite to the ocontinued allowability of
interest on debt and depreciaion related to
the faoility, The needs justifioation for the
soguisition of a faoility should fnclude, ab &
minimum; the following;
(a) A statement of purposs and justifioa-
tion for faolliby aoguisition or replacement.

(b) A statement as to why onrrent faoili-
ties are not adeguate, | :

(o) A statement of planned future.use of
the faollity.

(d) A desoription: of the. financing. agree-
ment tio be arranged for the fapility. - .

(e) A summary . of the building ocontraot
with estimated: cost informebion and. state-
ment of souroe and use of fands,

(f) A sohedutle of planned oooupancy dates.

(2) Fox faollities costing over $500,000; the
non-profit; organization prepares, prior to the
aoguisibion or replaoement of the faoility, a
lease/purohass. analysis in nocordance: with
the provislons of §§215,30 throngh 216,97 of 2
OFR 216 {(OMB: Cironlar: A-110), which shows
thet & finpnoad purohase or-onpital lense is
1ess costly to- the oxganization than: other
Jepsing alternetives, on & net present vaine
basis, Digoount rates ised shonld be squal to
the non-profit organization's antioipated in-
terest rabes aud should be no higher than the
fair market Yate available to the non~profit
organigation from - an- worelated - {*‘arm's
length’) third-party. The - lease/purohage
ennlysis shall inolnde & oornparison- of the
neb present value of the projeotsd total cost
comparisons of both alternetives over the pe-
vlod the assst s expooted to be used by the
non-profit. organization, 'The oost compari-
sons msseolabed with purchasing the faoility
ghel) include: the estimated purchase prics,
subioipated operating and maintenance costs
(inoluding propevty taxes, if applicable) not

-inclnded fu the debt finanoing, less any esbl-

mated reset salvage value ab the end of the
porfod defined above, The oost comparison
for a onpital lease shall inolude the esbi-
mated totsl lease payments, any estimated

2 CFR Ch. I (1-1-09 Edition)

bargain - purchase - option,  operating - end
maintenanoce costs, and taxes not included in
the oapital lensing ayrangement, less any es-
timated” oredits due under the lease at the
end of the poriod-defined above. Projeoted
operating lease costs shal) be based oxn the
antiolpated oost of Yeasing comparable faoili-
ties atb fair market rates under rental agroe-
ments that would be-venswed or reestab-
Yishett oveyr the parjod defined above, and any
oxpeoted maintenance oosts ‘and allowable
property taxes to be horne by the non-profit
organization diveotly or as part of the leass
axrangements, :

(8) The aoctual intersst cost olaimed- is
pradioated npon intersst: rates that are no
higher than the fair merket rate available to
the non-profit organizabtion from an- unre-
latied ("arm's length”) third party.

(4) Investment earnings, including interest
incoms, on bond or Joan: prinoipal, pending
payment of the construotion or asguisition
oosts, Rrs used to offset aliowshle interest
oont, Arbitrage earnings reportable to the In-
tornal Revenue Seyvice are:-not:required to

_be offset against allowable intervest costs.

(6) Reimbursements are limited  to the

_leagt costly sltermafifve Dased: on the total

oost analysis raguired under subparagraph
23,9, of this appendix. Por exemple, if an op-
erating lesse I8 determined to: be less oostly
then porchasing - through - debt . finencing,
then reimbuvsemert 48 Jimited - to. the
amount determined-if leasing hatl besnh used.
In i) oases where & lease/purchase analypls
is_yperformed; Federal reimbuwsement: shall
be. based upon the: least expensive adbter-
nabive, s

{6) Non-profit organizations are. also sub-
jeot to the following:conditions:
" (a) Interest on debt lnpurred to finance ox

vefinance - agsets - asquired - befors. or: reac-

qg{red after Septexber 20, 1606, is not allow-
able, :

{b): Interast attributable to fully: depre-
oiated assets is wnaliowable,

(0). F'or debt ayrangements over §1 million,
unless the non-profit oxganization males an
nitinl equity contvibution to the asseb pur-
ohase of 26 percent or moye, non-profit ovga~
nizations shall redvce olaims for interssb ex-
yense by an amount egual to imputed inter-
esb-eprnings on exoess cash flow, which is to
be oaloulated as follows. ‘Annually, non-prof-
it organizations shall vrepere & owmulative
(from the inception of the project) report of
monbhly oash flows that inoludes inflows and
oubflows, vegardless of the: fumding: source.
Inflows consist of depreciation expenss, am-
orplEation of oapitnlized construotion inber-
esb; and annual” interest expense, For-oash
flow onlonlations; the annual infow figurses
phiall be divided by the namber of months in
thie year (msially 12) thabt the building is in
service for monthly amounts, Onbflows oon-
sist of initial eguity ocontrfbutions, debt
prinoipal payments (less the pro rate shabe
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attributeble: to ‘the unallowable costs of
land) and intevest payments, Where oumu-
lative inflows: exosed oumulative outflows,
ntorest shall be oaloulated: on: tho . excess
inflows for theb period and be treated as a re-
duotion. to- allowable interest expense. The
vato of interest to be ussd to compute earn-
{nga on excens oach {lows shall be: the thiee
month Trepsury Bill olosing rate as. of the
et husiness dey of that month,

(d) Bubstantial. relocation - of. federally-
spongorad aobivities from a feolliby finanoed
by indebtedness, the cost of whioch was fund-

- ef in whole or part: throngh Federal reim-
burasments, to another faoility prior to the
expiration of & pexiod of 30 yeavrs requires no-
tioe to the Federal cognieant agonoy, The ax-
tent of the relooation, the amount of the
Fetioral partioipation in the.finanoing, and
the depreointion and interest ocharged o dats
may require negotiation and/or: downward
adjustments of replacement space charged to
Federal programs in the future,

(o) The allowable costs to aognire feoilities
and equipment are Hmited to & fair market
value avalleble to: the non-profit organiza~
tion from: an uprelated: (“arm’s: length")
third party.

b, Por non-profit organizations subjeot to
“fnll ooverage® under the Oost Aocounting
Standards - (DAS): a8 defined. at 48  OFR
903,201, the: interest: allowability provisjons
of subpiragraph a: do ‘not apply. Instead,
these organizations’ spougored: agreements
are subjeot to OAS 414 (48 OFR. 9903.414), oost
of money as an element: of the oost of facill-
tion onpitnl, and OAS 417 (48: OPR 6603.407),
oost of 1noney as an elsment of the cost of
oapita) assets under construotion:

¢, The following definitions are to be used
for ptirposes of this paragraph:

{1) Re-aoquired assets means assots held by.
the non<profit organization. prior to Bep-
tember 29, 1086 that have again come: to be
held by the organization, whether through
repurchage or refinancing, It does not in-
alude assets aoguired to replace older nmsets,

(2) Initial equity contribution means: the
amount or value of contributions mede. by
non-profit organizations for the aoguisition
of the asset or prior: to: cooupancy of faoili~
ties,

(8) Asset oosts menns  the . oapitalizable
oosts of “an asset; . inoluding - construotion
oosts, acquisition costs; and other such costa
capitalized in accordance with GAAP,

24, Liabor relations coats, Costs inourred in
meinteining  satisfactory relations. between
the organization: and its employess, Inolud-
{ng oosts of labor management committess,
employes publicadions, and other related no-
bivities are allowable,

26, Lobbying: &, Notwithstanding  other
provisions of this appendix, oosts. assooiated
w\::m the following: activities are unellow-
able: ‘

Pt. 230, App. B

(1) Attempts to influenve the outoomes of
any Federal, Btate, or loonl election, refl-
erendum, Initietive, or similar Yrocsdure,
through in leind. or oash contributions, en-
dorsements, publioity, or similar aotivity;

(3) Mstablehing, administering, ocontrib-
uting to, or paying the expenses of & polib-
foal party, oampalpn, politicsl aotion com-
mitten, or other organization established for
the purpose of influenoing the outoomes of
eleotions; : :

(8) Any attempt o influenos; 'The introduo-
tion of Tedera) or Btate legislation; or bhe
enootment or modifioation of any ‘pending

“Poderal or Btato leglalation through commu-

nfoation with any member or employee of
the Congress or State leglelature (including
efforts to {nfivenos Btate or loosl offilels to
engage in similar lobbying eotivity), or with
apy Government officlal or employes in con-
neotion with & decisfon to sign or veto en-
rolled legiplation;

(4) Any attempt to influenoe: The introduoe-
tion of Federal or State leglslationi or the
ennotment or modifioation of ‘any pending -
Yederal ‘or Btate legislefion” by  preparing,
distributing ‘or using’ publioity -or propa-
ganda, or by urging membera of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
mareh, rally, fundraising drive, - lobbying
ocampaign or letter writing or telephone cam-

paign; or .

(b) Liogislative Halson aotivities, inoluding
attendance at legielative messions or com-
mittee hoearings, gathering: informetion :re-
garding logislation, and analysing the effeot
of legislation;. when suoh activities aré oar-
ried on in sappors of or in knowing prepara-
tion for an effort to engage in unallowable
lobhying: ,

b, The following aotivities ave exoepted
from the-coverage of subparagraph 26.6 of
this sppendix:

(1) Providing & technios) and-faotual pres-
entation of information on a topic direotly
relatod to the performance of a grand, con-
traoh or:other agreement through hearing
testimony, statements or letters to the Con-’
gress or o Btate leglslature, or subdivision,
member, or cognizant stafi member thereof,
in response to & dooumented reguest (inolud-
ing & Congressional Reobrd notics reguesting
testimony of: sbatements for the reoord at &
regulerly soheduled hearing) made by the re-
oipient membey, legislative body. or subdivi..
sion, or a oognizant stefl member thersof;,
provided such information is readily obtain-
able and osn be: resdily put in deliverable
form; and further provided that costs under
this section for travel, lodging or meals are
unallowable: unless {neurred to offer. temti~
mony &b & regulerly soheduled Uongressionnl
hearing pursuant to s written request for
puch presentation mede by the Ohelrman or
Ranking Minority Member of the Oommittes
ox SBuboommittes conduoting suoh héaring,
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L(2) Apy Jobbying made uallowabls by sub-
paragrayh: 25.8,(3) of this appendtx: to lnfin-
enos Btate legislation in order to direotly ve-
dnoe the cost, or to-aveld material impair-
ment of the organization's authority to per-
form the graut, comtraot, or obhar agrae-
ment, -

(8) Any aotivity specifionlly n,nthoﬂzeﬂ by
statute o hs undertaken with funds from
the grant, contraot, oy other agresment.

6, (1) When-an organization  sesks reim-
hursement: for* indivect costs, total lobbying
odsts shall be separately identified in the in-
afrest oost rate proposal, “and thereafter
treated as other unallowable aotivity vosts
in acoordance with the proosdures of sub-
paragraph B.3 of Appendix A to this part,

(2) Organivations shall submit; as’ parb of
the annual indireot oost rate proposal; s oex-
tifioation that the requirements end sband-
ards of this paragrapb have been complied

*with.

(8) Organizations shiall maintain ndequate
records to demonstrate that the determina-
tion of oosts as being allowable or unallow-
able pursusnt to pavagraph 25 oomplies with
the requirements of this Appsudix.

(4) Time logs, calondavs, or simiiel resords
snall not be reguired to be oreatéd for pur~

poses of complying with thig paragreph dur--

ing any partioulay calexdar month when; the
employee engages In lobbying (as defined in
subparagraphs 26,6, and b, of this appendix)
256 percenti or less of the employee's opm-
penpated hours of employment during that
calendar month, and within the preceding
five-year poriofl, the orpanization has not
maberially misstated allowable or unallow-
able oosts of any natuve, inoluding legisla-
tive lobbying oosts, When the conditions de-.
soribed 15 this subparagraph aré met, organi-
zabions are not reguired to estahlish redords
to support | the allowability of olaimed oosts
in addition to records alvendy reguired on
maintained, Also, when the oonditions de-
soribed in this subparagraph are met, the ab.
ponoe of time lops, onlenders, of similar
records will notb serve as & basis for dfs-
sllowing ooBtS by contesting estimates of
Jobbying time spent by employees during a
oalondar month,

(6) Agenoies shall eabab]ish prooeduves for
resolving in advance, in consultation: with
OMB, any significant questions oy dissgree-
ments oonosrning. the interpretavion. o ap-
plioation of paragraph 26, Auny such andvanoe
resolution shnll be binding in any subseguent
setblements; auwdits or investigations. with
raspect to: that grant: or. conbraot for: pur~
poses of interpretation of this Appendix; pro-
vided, however; that this shall not be con-
straed 0 prevent s contractor or grantse
from contesting the lawlulness of suoch & de-
termination. .

d, Bxeontive lobbying ovste, Costs incuryed
in attempting to improperly influenos either
direotly or indireotly, an employse or offjoer

2 CFR Ch. Il (1~1-09 Edltion)

- of the Bxeoutive Branch of the Federal Gowv-

ernment to give oonsideration or to aot ve-
garding a sponsored agreemient ‘or & vegit=
latory mabter ars unallowable, Improper in-
fiuenoe Mmesns any influencs that indnoes or
tends to ndnos & Fefiexa) omployes or officer
to give consideration or to aot régarding a
federally-sponsored agreexment or regulatory
mabier on any basis obher than the merits of
the matber,

26, Liosses on_other sponsored agreements
or. contraobs, Avy exoess of aosbs. over in-
come on any award i§ unallowsble ag a oosb
of any other award, This inoludes, but is not
limited to, the organization's contributed
portion by reason of oost shexing agreements
or any under-recoveries through negotiation
of lump sums for, or oeilings- on, indireot
oosbs,

27, Ma.intenanoe and repair oosbs: Oosbs: in-
ourred for necessary meintenanos; repair, or
upkeep of budldings and equipment (3nolud-
ing Pederal property unless oftherwise pro-
vided fox) which neithsr add to the perma-
nent vaine of the properts nor appreoiably
prolong its intended Mfe, but keop b in an ef-
fiolent operating ocondition, are allowable.

‘Oosts inourred for fmprovements which add

tio the peringnent value of the bujldings and
equipnient or appreofably prolong their in-
tendsd life shall be trented as oapital ex-
penditures (see paragraph 15 of this appen-
alx), ’

28, Materials and supplies aosts, &. Costs
inourred for materisls,: supplies,: and fab-

‘rlonted parts necessary to carry ont a Fed-

eral award are allowable,

b. Purchased: materisls and supplies:shall
be chargaed: at: their actusl prices, net of ap-
plicable oredits, Withdrawels from  general
stores or stookrooms should be oharged atb:
thelr aotus) net oost under mny recognizsd-
method of priolng - inventory withdrawals,

‘aonsistently  applied. - Tncoming - transpor-

tation oharges are & proper part of materials
#nd supplies cobts;

¢, Only materipls and suppl!es actually
used for the performaincs of a Federal award
may be oharged as dirpob opsts.

d, Where foderally-Qonated or furnighed
materisls ave usad in performing the Federal
sward, suoh materials will be used without
oharge,

29, Meetings. and . conferences. Oosbs of
meetings and conferences; the primary pur-
pose-of whioh is: the. dissemination. of teoh~
nionl. information, -are allowable,: This: in-
oludes costs of meals; tyansportation, rental
of faoilities, speakers’ fees; and other items
inoidentinl to snch mestings. or conferences.
But ses paragrephs 14, Dotertainment oosts,
and 83, Partioipant support costs of this ap-
pendix, )

80. Momerships, subsoriptions, and profes-
plona) sotivity costs. a, Oosts of the non-
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profit organirabion's membership in busi-
- nens, téohnioal, and professjonal - oyganime-
tions are sllowable,

b, Qosts of the- non-profit organisation's
subgoriptione to business, professional;, and
techaionl periodioals are allowable,

0, OoBts: of membership. in any. oivic or
community organization are: allowable with
prior approval by Federal oognizant agenoy.

d. Costs of membership in any country club
or soolel ot dinfng olub or organization are
nnallowable,

31, Organization oosts, Dxpenditures, suoh
ag inoorporation fees, brokers' fees, feos to
promotiers, organieers or menagemoent ocon-

- sultants, attorneys; accountants, or invest-
ment counsslors, whether or not exmployess
of the organization, in- conneotion with es-
tablishment or reorganization of an organi-
sation, are unaljowabls exospt with prior np-
proval of the awarding agency. .

2, Pege oharges in profeseional jonrnals,
Page oharges for professional journal publi-
oabione ave allowable as o necespary. part:of
roseayoh oosts, where!

&, The resemh papars. report work sup-
ported by the Federal Government; and

b, 'The oharges are levied impartially on all
renearol. papars. published. by. the . jourmal;
g}lebher or. not by federally-sponsored au-

OT8,

98, Partioipant support ocosts, Partivipant
support oosts are direct ocosbs for items such
a5 sbipends ox subsistenoe allowanoes, travel
allowanoes, aad registration fees pald to or
on bahalf of part{oipants or traiuess (but not
employess) - in aopnection with ~mestings,
oonferences, sympobie, or training projeots,
Thése oosts are allowable with the prior ap-
provel of the awarding agenoy.

84, Patent obsts, o, The following costs re«
lating to patent and copyright matters are
allowable!: oost of preparing: disclosures, re-
ports, and other doonments: required by the
Pederal award and of searohing the art-to
the extent necessary to make such disolo-
pures; oost. of preparing doouments and any
other patent oosts in conneoblon with bhe fil-
ing and proseoution of s United States pat-
ent appliontion wherb title or royalty-iree li-
oense is reguired by the Federsl Government
to be conveyed to the Federal Government;
and general counssling services relating to
patent pid copyright matters, sudh as advice
on patent sud copyright laws, regulations,
olauses, and employee agresments (but ses
pavegraphs 37, Profetsional services oosts,
and 44,, Royalties and other costs for use of
patents and copyrights, of this appendix),

b, The: following oosts yelated to patent
and oopyright matter ars nunalloweble:

(1) Cost of preparing: dlsclosures, reports,
and other dootments: and of searching the
art to the extent peoessary. to make disolo~
sures not required by the award,

(2) Costs-in- conmeotion: with: Hling and
progeouting any foreign prtent applioation,

3
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or any Unlted States patent application,
where the PFederal award does not reguire
oonveying bitle or a royalty-free license to
the IMederal Glovernment (but: see paragraph
45, Royaltics' and other aosts for use of pat-
ents and copyrights, of this appendix),

85, Plant. and homeland ssourity ~costs,
Neoessary and repsonable expenses inourred
for routine and homeland senurity to proteot
foollities, personnel, and work produots ars
allowable, Suoh oosts inolude, hut are not
limited to, wages and uniforms of personnel
engaged In seouriby activitios; eguipment;
barrjern; comtractual seouriby sorvices; oon-
sultants; eto, Capltal expondidures for home-
Innd and plant ssourity purposes are subjeot
to' paragraph. 16, Bguipment. and other oap-
ita) exponditures, of this appendix, .

86. Pro-agresment oosts,. Pre-nward oosts
ars thags fnonrrsd prior to the effesctive date
of the award dirsobly pursusnt $o. the nego-
tiation and in_ antioipation- of the  awerd
where such. 0oBtS: are mecessary 4o comply
with the proposed delivery sohedulé or period
of - performance, Such costs are allowable
only o the sxtont that they would have been
sllowable if inontred after the dabe of the
award and only with the written approval of
the awardlig agenoy,

87, Professional services costs, 6. Oosts of
profesaiona)  and oonsnitant: services. ysn-
dered by poreons who are membors of & par-
tlonlar profession or possess g, special elkill,
and who ays not officers or exployess of the
non-profit organization; ere allowable, Bub-
jeot to subparagraphs b and ¢ when resson-
able in relation to the sexvioss rendered and
when not contingent dpon rsoovery of he
oosts from the Federal Government, In addi-
tion, legal and related servioes are lmited
undex paragraph 10 of this appendix, .

bi In determining the allowability of costs
in & particular oase, no single faotor or any
speoial combination of factors §s necessarily
determinative. However, the following fac~
tors are relevant:

(1) The nature and soops of the servioe ren-
dered in relation to, the service required,

(2) The neocensity of contraoting for the
servioe, oongldering the non-profit organiza-
tion's capability in the partionlar ares.

(8) The past pattern of puch costs, partion-
larly in the yeavs prior to Federal awards,

(4), The improt of Feteral awards on the
non-profit organization’s business (i.e, what
new problems heve arigen),

(6) Whether the proportion of Federal work
to the non-profit organization's total busi-
ness 1s such as to influence the non-profit or-
panization in: favor: of incurring: the: cosy;
partionlarly where the services rendered sxe
not of a oontinuing nature and have litble re-
Intionship to work under Federa) grants and
contraots,

(6) Whether the service onn be Yerformed
mors eponomioally. by direot  employment
rather than contraoting.
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{7) The gualifications, of the individual or
conoern rendering the  servioce: and: the: ons-
tomery fees charged, espeoinlly on nou-Fad-
Bral BWAPds, - .

(8) Adeguacy of the contraotiunl agresment
for the ervios (e.p.; desoription of the serv-
joe, estimate of time reguired; rate of com-
penspbtion, and termination provisions),

o, In Additfon” t0 the’faotors: in' subpara-
graph 87.b of this: appendiy, retainer fees to
bs allowable must be supported by evidenocs
of bons fide pervices avallable or rendered

80, Pnblication and printing costs, &, Publi-
onbtion oosts inolude the cosbs of printing (ix-
cluding the processes of composition; plate-
making, press work, binding, end the ‘end
products producsd’ by such processes), dis-
tribution, promotion, mailing, and’ general
handiing, Publioation cosbs Also include pa,ge
sharges In professional publications.

b, If these gosts are not identifieble with a
partioular oost objective, they should be al-
looated as indireot costs to all benefiting ac-
tivities of the non-profit oxganization,

o, Page oharvges for professionad journal
publiostions are sllowable as & hessssary
parb of researoh oosts where:

(1) The ressarch papers report work sup-
ported by the Federal Government: and

(2) The charges are levied impartially on
n)) researoli papers publiehed by the journal,
whether or mot by fefierally-aponsored au-
thors,

80, Reeviangeraent and alteration costs,
Oosts inourred for ordinary oy normsl rear-
rangement and alteration of facilities ars al-
lowable. Spevial arrangemoent and alteration
oosbs Inowrred speoifionlly for the project are
allowabls. with the prior e.pproval of the
awarding agenoy.

40, Reconversion oosts, Ooste inourved in
the rastoration or rehabilitntion of vhe non-
profit organization's facilities to approxi-
mately the same oondition existing imme-
dgiately prior to commencement of Federal
awards, less: costs. related to normal wear
end tear, ave allowable,

41, Reormt.ing costs, &, Bubjeot, to subpara-
graphs 41,h, o, and d_of this appendix, and
provided that the size of the stafl recrnited
and maintained is in keeping with workload
requirements; oosts. of “*help wanted" advey-
tising, operating costs of an employmsnt of-
fioe necessary. to seonrs ahd maintain. an
adequets stalf, costs of operating an aptitude
and eduoational - testing . program, . travel
oobts of employess while engaged in reoruit-

ing porsonngl, travel costs of applicants for:

interviews foy prospeotive:employment; and
relooation oosts inourrad inoident to reoruit:

‘ment of new employess; are allowable to the
exbont that such costs Are inourrsd pursuant
to n well-managsed reoruitment program,
Where the organieation uses employmont
agenoies, oosbs $hat are not im excess of
ptandard commeroial ratss for sueh servloes
are allowable.

2 CFR Ch. Il (1-1~09 Edlition)

b: In publications, costs of help wanted ad-
vertising thet inelndes color; inoludes advey-
tising materia) for other than recruitment
purposes; or is excessiye in size (taking into
oconsideration: . reoruitment - purposes: for
whioh intended: and .normal - organizational
practices in this respect), are unallowabls;

0i Costs of help wanted advertising, speocial
smolwments;  fringe benefits, and salary al-
lowaxices - incurrsd- to -abiract: professional
peraonnel from- other organizations: that do
not meet the test of reasonahleness or do not

~oonform with the established practices of the
organization, are nunallowabls,

a. Whoere rslocation costs incurred inocident
to-reornitmoent of a new employse have been
allowsd either as an allooable direot or indi-
reot oost, end the newly hired employee re-~
signg for reasons within his ocontiol within
twelve months after Deing hired, the organi-
zation will be reguirad to refund ox:oredit
suohtrelooation oosts to the Federal Govern-
ment,

42, Relooation costs, a. Relooation costs
aye costs inoident o the permanent change
of duty assignment (for an indefinite period
or for n stated period of 1ot less than 12
months) of ‘an existing employee or 1pon ve-
oruitment’ of ‘A new ‘employee, Relooation
-copts are allowable, subjest to the Hmitation
“desoribed ih aubnarag'ru.phs 42.b, o, and aof
tiis appendix, provided that:

(1) The move is for bhe benefit of the em-
ployer,

(2) Reimbwrsement to the employee is in
accordanne with ax establshed written pol-
oy oonsistently followed by the employer,

(8) The reimbursement does not exoeed the
employes’s actiel (or rersonably estimated)
expenses,

b. Allowable relooation costs for onrx'ant
employees are limited to the following:

(1) The ocvsbs of transportation of the sm-~
ployee, members of his immediate family
and his household, and persoxal effeots to
the new Jooation, .

{2) The oosts of {inding s hew hoyne, stuoh
as advance trips by employees aRud spouses Lo
lovate lving guarters and temporedry lodging
qudng the transition period, up to maximiam
period of 30 dsys, inéluding advance tvip
time.

(8). Closing: costs, suoh a8 hrokerage, legal,
and- appraisal fees, incident to the. disposi-
tion of the employes's former home, These
‘oosts, together with those desoribed. in sub-
pavagraph- 43.b.(d) of this appendix, are Jm-
ited to 8 perosnt of the sales price of the em-
ployses’s former home,

(4) The continuixg costs of ownership. of
the vapant forme) home:after the settlement
or lease date of the employee’s new. perma-
nent home, such as maintenance of bulldings
end grounds (exclusive of fixing np expenses),
utilities, tinxes, and properby {insuranoe,

(6) Other mnecessary and ressonable ex-
penses normally inofdent to relosation, suoh
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a8 the oosts of canceling an unexpired lease,
dlsoconneoting and reinstalling household ap-
pliances, and purchasing isurance against
loss of or daynages to pereonal - property, The
oot of osnoeling an unexpired leass:is lim-
ted to thyeo times the monthly yental,

o. Allowable relooation oosts for new. em-
ployess nre 1imitad to those desoribed in sub-
paragraph 43.b(1) and (2) -of this appenaix,
When relooation costs Inourred inoldent: to
the recruitment of new employees have hoen
allowed ‘either a8 a-direod or indireot oost
and the employee resigns for reasoms within
his sontrpl within 12 monthe aftor hire, the
organization shall refund or. oredit the Fed-
eral Govexntent. for its shave of the cost:
However, the costs of travel to an overseas
jocation shall be considered travel coats in
acoordance with paragrayh 60 and not relooa-
tlon oosts for the purpose of this paragraph
ir dependents are not psrmitted.at the Jooa-
tion for any reason and the oosts do not in-
olude oosts of transporting household goods,

d, The.following costs related to relocation’

are unallowahle:

(1) Faos and other costs assoolated with ao-
quiring & new home.

(2) A loss on the pale of a formex homs,

(8) Continuing mortgage principal and in-
terest payments ox & home being sold,

(4) Income: taxes pald'by an employee re-
1ated to raimbursed relocation vosts,

43, Rental costs of bulldings and equip-
ment, a. Subject to the limitabions desoribed
in subparagraphs 43,b, through d. of this ap-
pondix, rental aosts ars allowable to the ex-
© tent that the rates ave reasénable in light of

such faotors ae! Rental costs of comparable
_property, if any; market conditions in the

aren; alternatives avallabls; and, the type, -

ife expsotancy, oondition, and value of the
property leased, Ronbal arrangements should
be raviewed periodically to determine if ajr.
oumstanoes have ohanged and other options
are aveilable, .

b. Rental costs under “gale and lense back"
arrangements are allowable only up to the
amount that would be allowed had the non~
profit organization conblnued to own the
property. This amount would inolude ex-
penses such as depreciation or use pilowanos,
maintenanos, taxes, and insuranos,

o, Rentn) ocosts under ‘ *lesg-than-ayxms-
length” leases are allowable only up to the
amount {as explained in subparagraph 48.b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organigation. For this purposs, & Jess-than-
arms-length Jerse ia oxe under which' pne
party to the lease agroement ig able to con-
trol or substantially influence the aotions of
the other: Such’ leates inolude, but are not
limited to those between divisions of e non-
profit organization; non-profit organizations
under common ogntrol through common offl-
cors, direotoxs, oy mémbers; and g non-profit
orgenization and & direotor, trustes; officer;

PL 230, App. B

or key employea of the non-profit organiza-

tion or his immediate family, elther directly
or through oorporations, truats, or: similar
arrangemonts in which they hold a control-
ling interast, Foxr exavaple, & non-proflt orga-
nizebtion may: establich & separate corpora-
tion for the sole purpose of owning' property
and. leasing 1t back to the non-profit organi-
gabion,

d; Rental costs under Jensez whioh ato. ye-
guired to be treated as oapital lemses under
GAAP are allowable only up.to the amount
(as explained in subparagraph b) that wonld
be: allowed had the non-profit. organization
purohased the proyerty on the date the lense -
agresment was exeonted, The provisions of
Mnanofal ~ Accounting .- Standards Board
Btatement 18, Acoounting for Leases, shall ’
be used to determine whether a lesse is a.
onpitnl lease. Intersst costs related to. oap-
ital lenses are allowable to the extent they
meet the oriterie in paragraph 23 of this ap-
pendix, Unalloweble costs. inoclude amounts
paid for profit, mansgoment fees, and taxes

* that wowld not have been fncurred had the

non-profit organization purchesed the faoil-

ty.
44, Royplties and other costs for nge of pat-

ents and copyrights, a. Royalties on s patent
or. copyright or amortization of the copt of
acquiring by purohass a copyright, patent, or
rights therato, necessary for the proper per-
formanos of the award are allowable unless;

(1) The Federal Govermment hes a license
o‘r ;ﬂe right, t0 fres nse of the patent or copy-
Light, o
- (2) The patent or copyright has been adju-
dicated to be invalid, or has been administra-
tively determined to b invalid, . .

(3) Tho patent or dopyright is consideren to
be unenforceable, R

(4) The patént or copyright is expired.

b, Special oare should be exeroised in de-
termining remsonableness where the royal-
ties may have arrived ab as a resuld of less-
thap-axy's-lengbh bargaining, e.g.;

(1) Royalties paid to persons, inoluding
oorporetions, ‘affiliated with the non-profit .
organizetion. : : ;

(2) Royalties paid to unaffiliated parties;
inoluding corporations, under an mgreement
entered into in contemplation that & Federal
award would bb made, :

(8) Royalties paid under an agresment on-
tered into after an award is made to a2 non-
profit organization,

6.’In any case involving & patent or copy-
right formaxly ownsed by the non-proflt orga~-
nization, - the  amount “of royalby - allowed
should not exaeed the cost which would have
been allowed had the non-profit orgenization
retalned title therato, .

45, Selling and marketing, Oosts of selling
and marketing any produots: or-‘services .of
the non-profit: organizadion are unallowsble
(unless allowed under paragraph 1. of this ap-
pendix as: sllowable publio. relations ocost,
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Howevel, these costs arve allowable as direct
oosbs, with prior approval by awarding agen-
ofes, when they are necessary for the- per-
formanoe of IM'sdera) programs.

46, Bpeoialized servioe .faoflities. a, The
costs of servioss provided by hiphly complex
-or speoislized fascilities operated by the non-
profit organization, suck as compubsrs, wind
tunnels, and reactors are allowable; provided
the oharges for the services.mest the condi-
tions of eftlier paragraph 46 b. or o. of this
appendix and, in addition, take into acoonnt
any items of income or Faderal finrnoing
that gualify as appliceble:ovedits under sub-
paragraph A6, of Appendix A to this par,

b, The costs of such servicss, when mate-
rinl, must he oharged directly to applicable
awards based on sotual usage of the servicss
ok the basis of & sohedule of rates or estab-
lished methodology that.does not disorimi-
nate against federally-supyorted activities of
the non-profit oyganization, inolnding usags
by the non-profit organivation for internal
purposes, and is designed to reoover only the
aggregate oosts of the services, ‘The oosts of
each servios shall consist normally of both
its direot oosts and its allooable share of all
indirest oosts.. Rates shall bs adjusted ab
least biennially, and shall take into consid-
eration oveyunder spplied costs of the pre-
vious period(s),

o, Whers the. oosts inourrsd for a service
are not materidl, they may be allooated as
ing@ireot costs, :

4, Under..some . extraordinnvy. = ofr-
oumstenoes, whers it is in the best interest
of the IMederal Government end the institu-
tion to establish alternative costing arvange-
ments, suoh: arvangoments may he worked
out with the cognizant Federal agenoy,

- 47, Taxes; a. In general, taxes whioh the ox-
ganization is requnired to pay and whioh ave
paid or acorned in mooordance with GAAP,
and payments made to looal governments in

Meu of taxes which are. commensurats with’

the Jooa) government. servioss received ave
allowable, exoept for taxes from which ex-
emptions are available. to.the. organization
direotly or witioh are eyailable to the organi-
gation based on au exemption. afforded the
Tederal Government: and in. the labtey. case
when the awarding: agenoy mekes. avallable
the necessary exemption oertifioatss; speoial
assesements on-lend whioh represent oapital
improvements, and Federal inoome taxes.

b. Any refund of taxes, and any payment to
the organization’ of interest thereon; which
were allowed as award oosts, will he-oredited
either as a cost xeduotion or oash yefund; as
approprinte, bo the Federal Goverament,

4B, Terminetion costs apploeble to spon-
sored agrepments., Termination” of awaerds
generally gives rise’ to- bhe Inourrence of
conts, or the need for speeial trestment of
oosbs, which wonld not have arisen had the
Trederal award not been terminated, Oost
prisoiples covering these items ave set forth

2 CFR Ch. i (1-1-09 Ediltion)

‘helow, They are to be used in conjunobion '

with the other provisions of this appendix in
terminabion situstions,

o, The oost of items reasonably ueable. on
the non-profit .organization’s: ofher . work
shall 1ot be allowable unless the non-profit
organization submits evidence that it -wonld
not retain’ suoh items at: cost. without sus-
taining & loss, In deoiding whether such
items ara reasonably usable on other work ol
the non-profit organization, bhe - awarding
sgenoy shounld consider the non-profit orga-
nization's plans and orders for onxrent: and
sohiednled aotivity, Oontemporaneous. purs
chases of common items by the non-profit
ovganization shall be regarded as evidenoce
that such itoms are reasonably usabls on the
npn-profit organization’s other work: Any
aooceptarioe of common items as alloonble ‘to
the terminated portion of the Federal award
shall be limited to the extent that the quan-
tities of suoh items on hand, in trensit, and
on brder are in excess of the reasonable
puantitative reguirements of other work,

b. If in & partionlar oase, despite al} rea~
sonabls afforts by the non-profit- organiza-

" tion, oertain oosts oannot be' discontinued

immediately after the sffective date ‘of ter<
minstion, such oosts are gexerally allowable
within the lmitations set forth in this ap-
pendix, exoépt. that any ‘such oosts con-
tinuing after texmination dne to the neg-
Hgent or willial faflure of the non-profit or-
ganization to aisoontmua such oosts ghal) be
uwnellowable,

o, Lops_of useful va\ua of spsoial tooling,
machinexy, sand is geneyally allowable if: ’
(1) Buch speoisl tooling, special maokinery,
oy equipment it not reasonably oapahle of
use in the other work of the non-profit orga~

nization,

(2) The Intersst of the Feaeml Goveinment
15 proteoted by transfer of Hitle or by vther -
means desmed appropriate by the awarding
agenoy, and

(3) The loss of useful value for any one te-
minated Iederal award is Mmited to that

. poytion of the aoguisition cost whioh bears

the same ratio to the totinl soquisition ocosb
as: the berminated portion of the Tederal
awprd bears to the entive texminated Fedexral
award and. other Iederal mwards for which
the . spgofal tooling, speoinl machinery, or
equipment was acguired,

& Rental cosbs uxider unexpired lev.sea e
generally- allowable whers: olesrly shown to
have heen reasonably necessary. for: the per-
formanos of -the: terminated Federal aword
less the residual valve of such leases; if

(1) The amount of suoh rental alaimed doos
not’ exoeedl the reasonable: nss valne: of ‘the
property lensed for the period of the Federal
awarq and:such further period as may be rea-
gonable, and

(2) The nen-profit organization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwise reduos ths ocost of suoch
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lense, Thers also may be inoluded the cont of
nltorations of suoh leased property, provided
suoh alterations were necesasry for -the per-
formaonde of the: Mederal award, and: of rea-
sonable pestoration reguired: by: the: provi-
sions of tho lease,

e, Bottlement expenses: inolnding the- fol-
lowing aye: gensrally allowabls!

(1) Accounting,; legnl; olerionl, and similar
oosbs repsonably neosssary for:

(&) The preparation nnd presenba,tdon
the awarding ngenoy. of settlement. claims
ahd supporsing data with respeot o the ber-
minabad porblon of the Iaderal award, unless
the terminabion: 48 for defaudt {sse §215.61 of
2 OFR part 216 (OMB Olroular A-110))) and

(1) The termination and setblement of sub-
awards,

(2) Reasonable oosts for the storage, trans-
porbation, proteotion, and. dispopition of
property. provided. by the IFederal Goverp-
ment or acquired or produced for the Federal
award, exceph when grantees or contractors
are reimbursed for dlsposals ab o predeter-
mined amount in asoordanoce with §216.83

through 216,37 of 2 OFR part 215 (OMB Cir- .

oular A~110);

(3) Indirect oosgts Yelated bto salaries and
wages Inourred as settlement expenses in
sabparagraphs 48.8.(1) and’ (2) of this appen-
dix, Normally, suoh indireot costs shall be
limited to fringe benefits, ocoupanoy cost,
and immediate supervision,

{. Claims wader sub awarde, inoluding the

allocabie portion of olaims which are com- -

mon to the Federal award, and to other work
of the non-profit organizption ave generally
allowable,

An appropriate share of the non-protit or-
ganization’s fndireot expense may be allo-
oatod to the anount of settlements with sub-
contrsotora and/oy subgrantees, provided
that the amount allooated is otherwiss con-
sistent with the basic guidellnes contzinsd
in Appendix A, The Indireot exponse so allo-
oated shall exolude the sams and similar
oosts olaimed direotly or indireotly an sptble-
ment expenses,

49, Training oosts, a. Costs of preparation
snd mointenavioe of & program of instraotion
inoluding  but not lmited to - on-the<ob;
olagsroom, and apprenticeship’ training, de-

slgned 0 lnorease the voortional effeotive-

ness of employees, including training mate-
rinls, textbooks, salaries or wages of trainees
(exoluding overtime - compsneation: which
might arise thevsfrom), and (i) snlarvies of the
direotar of training and staff when the train-
ing program: is conduoted by the organiza:
tion; or: (11) tnition and fees when the train-
Ing is {n an institution rot operated by the
organization; are pllowable,

b, Oosts of payt-bime eduontion; ab an un-
dergraduate or post-graduats: college: level,
inoluding that provided at the oxganieation's

own facilibles, ars allowable only when the
oourse o¥ degree pursued is relative to the

Pt 230, App. B

fleld in whioch the employee is now worlking
or may reasonably be expected to worlk, and
ave limited-to;

{1) Training meterlals.

(2) Toxtbookn,

l(a) Tees ahames by the eduoational institu
tlon,

(4) Tuition oharged by the etingational in-
stitution ory in len of tuition, instructors'
splaries: and the releted share of indireot
oopts of the. eduoationsl ingtitution to the
extont that the dum thereof is not In exoess
of the tuition whioh would have been pald to

-the parbioipating sduontional instituition,

(6). Balaries and relatoed oosts of instructors

.who are employees of the oxganization,

(8) Atraight-time compensation of eaoh
employee for time spent abttending elasses
during woprking houys not in excess of 166
hours per year end only to the extent that
oiroumstances do not permit the operation of
olasses or athendanos ab olasses after regular
working. hours; otherwiee, sioh. ocormpensa-
tlon ie unallowable.

o, Costs of tuition, fees, training materials,
and textbooks (but nob subsistences, salary,
or any other emoluments) in connesction
with fall-tdime education, inoluding that pro-
vided at the organization’s own faoflities, &t
a post-gradunte (but not undergraduate) ool-
lage level, are  allowable only when the
opurse or degree pursned is related fo. the
fleld in whioh the employee is now woxlking
or may ressonably be expeoted to work, and
only wheye the oosts reosive the prioy ap-

proval of ‘the gwarding agenoy. Suoh costs -

oye Mmibted to the costs abbtributable to a
total period not to excesd one sohool year for
epch employas 80 trafned. In nnusuwl oages
the period may be extended.

4, Costs of nbtendanocs of up to 16 wesks per
employee per year at speoialized programs
speoifionlly deaigned” t0 emhance the effec-
tlveness of exeoutives or managers or to pre-
pare employees for suoh positions sre allow-
able, Such costs include enrollment: foes,
training materials, texthooks and related
oharges, “employees’  salaries,  subsistence,
and travel; Oopte allowable under this paras
graph do not inolude those for courzes that
are part of o degree-oriented  onrrienlam,
which are allowable only’ to’ the: extent sst
forth in subparagraphsb tnd o, :

e, Maintenanoce expense;, sud normal depre~
ofation or feir rental, on feoilities owned or
leased by: the organization: for: training pur-
poses are allowable to-the extent seb forth in
‘paragraphs 11; 47, and 80 of this appendix;

{..-Oontributions or: donations to.: adu-
optional or training: institutions,  inoluding
the donation of facilitles ox other proparties,
an;i soholarships or fellowships; are unallow-
able,

£ Training snd eduontion oosts i1 excess
of those otherwise allowable tndser subpafa~
graphs 49.b and o of this appendix may be al-
lowsd with prior a.pprovgl of the awerding

1
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agency. To he consideted for approval, the
organization must demonstrate  that such
ocosts are oonsistently’ inonrred pursuaant to
an epbablished training and eduoation pro-
gram, and that the oourse or degres pursued
is relative to the field in which the employee
is now working or may reasonably be.ex-
peoted to worlks.

50, Travisportation ooats: Transporbation
oosts §nolnde Dveight, express, oartage, and
postage olinrges relating either to goods pur-
ohased, in prooess, or delivered. Thess costs
are allowable, When puoh costs oan readily
be identified with the items involved, they
may be direotly -charged as. transportation
coats or added to the cost of suoh items (see
paragraph 206 of this appendix), Where jdenti-
fiontion with the materinle reoceived omhnot
rendily be mads, trausportation costs may be
charged to: the eppropriate indireot oost ao-
oounts {f the organization: follows. e - oon-
sistent, sguitable prooedwre in this respsot,

51, Travel oosts,

8, Geneyal, Trave)l costs are the expenses

for bransportation, lodging, subsistencs, and .

related items inourred by employees who are
in travel status on official business of the
non-profit organization. Such ocosts may be
charged on an actnal ocosb basis, on B per
diem oy mileage basis in Jisu of aptuel custs
inourred, or on a opmbination of the two,
provided the method used is applied to an en-
tire trip and not to seleoted deys of the trip,
and resnlts in charger vonsistent with thoss
normally allowed in like ojrowmstanoces in
the, non-profit organization’s non-federally-
sponsored aotivities, .

, Liodging and subsistence., Oosts inourred
by employees and officers for travel, inolng-
ing oosts of lodging, other subasistence, and
inoidental) expsnses, shall be considered rea-

© sonsble and allowable only to the extent
such oosts do not expeed charges normally
allowed by the non-profit oxganization in its

veguler operations as the result of the non-

profit orgunlzafdon's written travel polioy,
In the absencs of an sooeptable, written non-
profit orgsnization policy regarding travel
oosts, the rates and emounts’ established
under subohapter I of Ohapter 67, Title §,
Tnited Btates Code (*'"Travel and Subsistsnoe
Ixpenses; Mileage Allowanoes'), or by the
Administrator of General Bervices, 0y by the
Prosident (or his or her designes) pursuant
to sny provisions of such subohapter shall
apply to travel under Federal awards (48 OFR
81.206-46(a)).

-0, Dommeroial air travel. (1) Airfare oosts
in excess of the oustomary standard commey-
oial nirfave (conch or squivalent), Federa
Government contract atvlare (where snthor-
ized nnd available), or the lowest commerojal
discount airfare ave unallowable except when
such accommodations would: require ofvoni~
tous routing; require travel dwring nuresson-
able howrs; exoessively prolong travel; result
in additional oosts that' wonld offsst the

3
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trausportation sayings: or offer ascommoda-
tions not reasonally adeaquate for the tray-

eler'ns medion] needs, The non-profit organi-:

sablon muat jastify and dooament these con-
ditions on & onse-by-oase basis in oxder for
the use of first-nlass airfare to be nllowable
in such onses,

(2) Unless a pabttern of avoidance is de-
teoted, - the Federal Government will gen-
srally nob question & non-profib organiza-
tion's dsterminetions that oustomary stand-
avd airfare or other dispount ajrfare is un-
nvailable for speoifio trips i the non-profit
organization oan demonstrate either of the
following: that such alrfare was not avail-
able in the speoifio osse; or that it is the
non-profit oxganization’s overall praoctice to
malee routine nge of suoch alrfore,

A, Adr travel Hy other than commercial
eprrier, Oosts of travel by non-profit organi-
zation-owned, -léaged, or -ohartered aircraft
inoclude the oost of lenks, oharbter, operation
(inocluding pergonnel oosbs), maintenanes, de-

preoiation, insurance, and, other ralated
oosts, The portion of such costs that exocseds
the oost of allowable commeroiel air txavel,

&S provided for in subparagraph] o.. 1s woal-

lowable,

8, Foreign travel, Direct charges for for-
eign travel oosts are allowabls only when the
travel lias reoeived prior approval of the
awarding agency, Haoh ssparete foreign trip
must reoeive such approval. For purposes of
this provision, “foreign travel” includes sny
travel outside Oanada, Mexico, the United
States, and any United Bbates territories and

possessions, However, bthe term ‘‘foreign -

travel® for e non-profit organization located

in & Jorelgn ocountry means travel outside

that country.

52, Trustees, Travel and pubsistence oosts
of trustess (or direotors) are allowable. The
costs ave subjeot to restriotions regarding
lodging, subsistence and afr travel costs pro-
vided in paragraph 51 of this appendix,

APPENDIX C 70 PART 230—NON-PROMT
ORGANIZATIONS NOT BSUBJEOT TO
THIS PART

1, Advance Teohnology Ingtitute (ATI),
Oharleston, Bouth Oayolina

2. Aervogpace Oorporabion, M Segundo, Oali-
Tornia

8. Amerioan Institutes of Research (AIR),
Washington DO

4, Argonne Nationa,l Laboratory; Chioago, Il1-
Hnols

6. Atomio .Unsua,lty Comimieston, Wash-
ington, DO

[ ‘Battolls Momorial Inetitute,
Headguaertered in Columbus, Ohio

7. Brookhaven Nations! Laboratory, Unton,
New York

8, Oharles Btark Draper Lnbornbor \ Inoor-
porated, Cambridge, Ma.ssaohuaatts
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9. ONA Oorporation (ONAO), Alexhndria, Vire
gluia

10, Ynvironmental Institute. of Miohigan,
Ann Arbor; Michigen

11, Georgla Institute of Technology/Georgia
Tach Appifed: Reseproh: Oorpovation/Geor-

gin 'Tech : Reseavrch . Institute,  Atlantn, .

Georgin

12, Hanford Mnvironmental Health Founde-
tion, Riohland, Washington

18, XI'T Researoh Inptitute, Ohiocago, Illinols

idulnt;bitube of Gas Technology, Chioego, Ii-

nois

16, Instituts for Defense Analysls. Alexan-
arle, Virglonia

16, LMI, MoLean, Virginia

., L;nbre Corporation, Badx‘ord ‘Massaohu-
sobty

18, Mitretekk Systems, Ine,, IFalls Church, :

Virginte

19, Nationa) Radjologlonl Astronomy Obssrv-
atory, Graon Banlk, West Virginia

20, National B.snewable ‘Bnergy Laboratory,
Golden, Colorado

31, Ork Ridge Assoofated Universitier, Oak
Ridge, Tennessee

Pl 230, App. C

22, Rand Corporation, Sante Monioca, Oali-
fornia

23, Resenroh Triangle. Instituts, Ressaroch
Trinugle Park, North Oaroling

24, Riverside: Rosearch Inatitute, New York,
New York :

45, South - Oarolina. Resvaroh Aubhm-lby
(SORA), Oharleston, Bouth Oaroline

26, Southern - Researoh Institute, Bly.
mingham, Alabame

27. Bouthwest Research Institute, SBan Anto-
njo, Toxen

26, SRI Internntional, Menlo Park, Oaliforata

20, .Byraouge- Researoh Oorporation, Byra-
ouse, New York

80, Universities Research Aanoolatlon Inooy-
porated (National Aocoeleration Lab), Ar-
gonne, Ilinols

81, Urban Institute, Washington DO

82. Non-profit insnrance companies, such as
Blue Orogs and Blue Shield Organizations

83, Other nox-profit organizations as nego-
tiated with awarding agenoies

PARTS 231-299 [RESERVED]
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‘ ' c;.rcular No. A-133" - ' \
Rev:l.sed to' show changes published in the Federal Registers
.0f June- 27, 2003 and June 26, 2007
A‘udii;s of Btates, . Looal Governments, and Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISﬁMENTS
SUBJECT: audits of States, Local Governments, and Non-Profit Organizations

1. Purpose, This Circular is igsued pursuant to the Single Audit Act of
1984, P.L., 98-502, and the S:‘mgle Audit:-act Amendments of 1996, P.L, 104-1856.
It sets forth standards for obta:ma.ng consistency and uniformity among'Federal
agencies for the audit of States, local governments, and non-profit. -
organizations expending Pederal awards.

Circular A-133 is issued under the authority of sections

2, Buthority. ‘
503, 1111, and 7501 et seg., of title 31, United SBtates Code, and Executive

Orders 8248 and 11541,

3, Resclssion and Supersession. 'This (;i:rcular re'ascinds Circular A-128,

‘"pudite of State and Local Governments, " issued April 12, 1985, and superpedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non~Profit Institutiong," issued April 22, 1996. Foxr effective dates,

Bee paragraph 10,

4, Policy., Except &s prov:.ded herein, the standards set forth in this
Cirgulax ghall be applied by all Federal agencies. If any statute
specifically prescribes policies or speca.flc requirements that differ from the
ptandards provided here:m, the prov:.slons of the subsegquent statute sghall

govern.

"Federal agencies shall apply the provisions of the sections of ‘this
Cirouldr to non-Federal eptities, whether they are reciplents expending
Federal awards received directly from Federal -awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a

recip:tent or another subrecipient).

This Circular does not apply to non-U;d, based entities expending
Federal awards received either directly as a recipient or indirectly as a

‘subrecipient.

5. QefigiL;g'ng. The definitions of key texms used in this Circular are
. contained in §.__ .105 in the Attachment to this Circular.

6, Reguired Action. The gpecific regquirements and responsibilities of
Federal agencies and non-Federal entitles axe set forth in the Attachment to

this Circular, TFederal agencies

making awards to non-Federal entities, elther directly or indirectly, shall
adopt the language in the Circular in codlf:.ed regulations as provided in
Section 10 (below), unless different provigions are required by Federal
statute or are approved by the Office of Management and Budget (OMB).

7. OMB RESQOD§lblllties. OMB will review Federal agency regulationg and
implementation of this Cirecular, and will provide interpretations of policy

requirements and assistance to ensure uniform, effective and efficient
implementation,
8. Infoxrmation Contact. Purther information concerning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone (202) 395-3993,

1
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9, Bgy;gn_gggg.' Thig:* Circular will have a polncy rev1ew three years from
the date of issuance. )

© 10, ggfectlye Dates. The standards set forth in §___.400 of 'the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to.audits of fiscal vears beginning after June

30, 1996, except as otherwise specified in §.___.400(a).

The standards set forth in this Circular that Federal agencmes shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days aftexr publication of this final revision
in the Federal Register, so that they will apply to audits of fiscal years
begimming after June 30, 1996, with the exceptlon that §__._.305(b) of the
Attachment applies to audits of fiscal years beginning after June. 30, 1998,

The requxrements of Circular A-128, although the Circular is rescinded, and
theé 1990 version of Circular A-133 remain in effect for audits of fiscal years

beginning on or before June 30, 1996,

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal vears ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
oversight agency for audit which ig effective July 28, 2003.

Augustine T, Smythe
Acting Director

The revisions published in the Federal Register June 26, 2007, are
effective for fiscal years ending on or after December 15, 2006.

0

Rob Portman
" Directoxr

Attachment

ATI‘ACHMENT N
' PAGE ... %.... OF 33 PAGES




L.

. PART__ --AUDITS OF STATES, LOCAL -GOVERNMENTS, AND NON-PROFIT

'

ORGANIZATIONS, -

Subpart A--General

Sec,

_.100 Purpose.

105 pefinitions.

Subpart B--dudits !

__.200 Audit requirements, ‘
©__.205 Basis for determining Federal awards expended.

—.210 Subrecipient and vendor determinations.

—.215 Relation to. other andit requirements.

220 - Frequency of audits.

__..225 Sanctions.

_.230 Audit costs.

__.235 Program-specific avdits.

Subpart C--duditees

__.300 Auditee responsibilities,

__.305 Auditor selection.

-.310 Financial statements.

__.315 mudit findings Follow-up,

__.320 Report submission.

Subpart D--Federal Agencies and Pass-Through Entities
©__.400 Responsibilities.

.405 Management decision,

Subpart E--Auditors '

—..500 - Scope of audit.

___.505 ' Audit reporting.

_.BL0 ' audit findings.

__.515 Audit working papers.

__.520 Major program determination.

—..525 Criteria for Federal program risk.

530 Criterla for a low-risk auditee,

Appendix A to Part._. - Data Collection Form (Form SF-~SAC).

Appendix B to Part __ -~ Circular A-133 Compliance Supplement.
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Subpart A--General
§___ 5100 Purposeé.

This part seﬁs forth standards .for obtaining consistency and uniforxmity
among Federal agencies for the audit of non-Federal entities expending Pederal -
awaxds,

5 _.105 Definitionse, -

itee means any non-Federal entity that expends Federal awérds which
© must be audited under this part, .

Auditor means an auditor, that is a public accountant or a Federal,
State oxr local government audit organization, which meets the general
standards specified in generally accepted government auditing standaxds
(éacAs8). The term auditor does not include internal auditors of non~prof1t

organizations,

Audit finding means deficiencies which the auditor is required by
§___..Bl0(a) to report in the schedule of findings. and guestioned costs,

CFDA number means the number assigned to a Federal program in the

Catalog of Federal Domestic Aggistgng (CFDA) .

Cluster of programs means a grouplng of closely related programs that
share common compliance requirements. The types of clusters of programs are
research and development (R&D), student financial aid (8FA), and other
clusters, "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State: for
Federal awards the State provides to its subrecipients that meet the :
definition of a cluster of programs, When designatlng an "other cluster," a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, consistent
with BE__ ..400(d){l) and §___.400(d)(2), reepectively. A cluster of programs
shall be considered as one program for determining major programs, as
described in §___ .B20, and, with the exception of R&D as described in
5___.200(0), whether a program~specific audit may be elected.

Cognlzant agency for audit means the Federal agency deslgnated to carry
out the responsibilities described in §,___.400(a). i

- Compliance supplement refers to the 01rcu1ar A-133 Comgliance
Supplement, included as Appendlx B to Circular A-133, or suoh documents as

OMB or its designee may issue to replace it, This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

. 20402-9325,
Corrective acgtion means action taken by the auditee that:
(1) Corrects idéntified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit flndlngs are either invalid or do not
warzrant auditee action,

Federal agency has the same meaning as the term agegcx in Sectlon 551(1)
of title 5, United States Code. ,
Federal award means Federal financial aesistance and Federal cost-

reimbursement oontracts that non-Federal entities receive diréctly from
Federal awarding agencies or indirectly from pass~through entities, It does

4
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not . in¢lude procurement contracts, undexr grants or contracts, used to buy -
goods ‘or services from vendors. Any audits of such vendors shall be covexed .
by the terms and conditions of the contract, Contracts to operate Federal
Government owned, contractor operated facilitles (G0COs) are excluded from the

reguirements of this part. .

Federal awarding agency meéns the Federal agency that prbvides an award
directly to the recipient. ) .

Federal financial assistance means assistance that non-Federal entities
receive or administer in the foxm of grants, loans, loan guarantees, property
{including donated surplus property), cooperative agreements, interest
pubgidies, insurance, food commodities, direct appropriations, and other
assistance, but does not include amounts received as reimbursement for
services rendered to indlviduals as described in §___.205(h) and §__ ,205(d).

Federal program means:
(1) All Federal awards to a non-Federal entity assigned a single
number in the CFDA.

(2) = When no CFDA number is assigned, all Federal awards' from the same .
agency made for the same purpose should be combined and considered one ‘
program. . .

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The tyvpes of clusters of programs are:

- {4) Research and:development (R&D)f
(ii) student financial aid (SFR); and

) (1ii) "Other clusters, " as described in the definition of cluster
of programg in this section, :

GAGAS means generally accepted governmént auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits, . : .

: Generally accepted accountin inciples has the meaning specified in
generally accepted auditing standards issued by the American Institute of
- Certified Public Accountants (AICPA).

Ipdian tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alaskan Native village or regional or !
village corporation (as defined in, or established under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States ag eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians. v

Tnternal control means a process, effected by an entity's management anc
other persomnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficieﬁcy 6f operationg;-

(2) Reiiability of financial reporting; and

(3) Compliance with applicabie laws and regulations.

Internal control pertaining to the compliance requirements for Federal

programe (Internal control over Federal programs) means a process--effected by

5
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an entity's- management and othei personnel—-deszgned to provide reasonable
assurance regardlng the achlevement of the follow1ng objectives for Federal
programs'

(1) Transactions are propérly rYecorded and accounted fok to:

(i) Permit the preparation of reliable financial statements and
Federal reporte; ’

(11) Maintaln accountability over assets; and

(111) Demonstrate compliance with laws, regulations, and other
compllance requlrements,

{(2) Transactions are executed in compliance with:

(1) Laws, regulations; and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(11) Any other laws and regulations that are identified in the
compliance supplement; and

{(3) Funds, property, and other asgets are safsguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee receiﬁed or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school distriot, intrastate district,
council of governments, and any other instrumentality of local government,

Mglg;_p;gg;gm means a Federal program determined by the auditor to be a
major program in accordance with § _ .B20 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
§_ .215(c),

anageme: igion means the evaluation by the Federal awarding agency
or pass- through entity of the audit findings and corrective actlon plan and
the issuance of a wrltten deoipion as .to what corrective action is neceggary,

Non-Federal entity means a State, local government,  or non-profit
organization,

Non-—grgfii: organization means:

(1) any corporation, trust, association, cooperative, or other
organization that:

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(11) I8 not orgénized priharily for profit; and

: (Lii) Uses ite net proceeds to maintain, improve, or expand its
operationg; and

(2) The terxm gon—proﬁ;t organization includes non—profit institutions

of higher education and hospitals.

6
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"..

. OMB means the Execut;va Office of the Presldent, Office of Managemént
and Budget y

Oversigh enc or audit means the Federal awardmng agency that
provides the predominant amount of direct fundlng to a recipient not assigned
a cognizant ageéncy for audit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities, The duties of the oversight agency for audit are described

in 5 .400(b),
Bffective July 28, 2003, the following is added to this definition:

A Federal agency with overs;ght for an auditee may reassign oversight to '

another Federal agency which prov1des substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any

. reassignment, both the old and the new oversight agency for audit shall
notify the auditee; and, if known, the auditor of the reasgignment."

' Pass-~through entity means a non-Pederal entity that provides a Federal
award to a subrecipient to carty out a Federal program.

Proaram-specific audit means an audit of one Federal program as provided
for in § .200(a) and §  .235,

Questioned cost means a cost that is guestioned by the auditor because
of an audit find1ng° . )

(1) Which resulted from a violation or possible violatlon of a
provision of a law, regulation, contract, grant, cooperative agreement, ox
other agreement or document governing the use of Federal funds, 1nclud1ng

funds used to match Federal funds;™

(2) Where the costs, at the tlme of the audit, are not supported by
adequate documentation; or .

(3) Where the costs incurred apﬁgar unireasonable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards :
received directly from a Federal awarding agency to carry out a FPederal

program,

Research and development (R&D) means all researxch activities, both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research dlso includes activities involving the training of individuals in

research techniques where such activities utilize the same facilities as other

research and development activities and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of

useful materials, devices, systems,: or methods, including design and
development of prototypes and processes,

Single audit means an andit which includes both the entity's financial
statements and the Pederal awards as described in § ~ .B0O,

State means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7
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Pacific Islands, any instrumentality thereof, any nulti-State, regional, or
interstate entity which has governmental functions, and any Indian ‘tribe as
defined in this section. ' .

Student Financial Aid (SFA)} lncludes those programs of general student
assistance, such as those authorized by Title IV of the Higher Bducation Act
of 1965,. as amended, (20 U.8.C. 1070 et seq.) whieh is administered by the -
U.S. Department of Education, and similar programs provided by other Federal
agencies, It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies ox

research,

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass-through entity to carry out a Federal program, but does
not  include an individual that is a beneficiary of such a progzram, A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § ,210. ,

Types of compliance requirements refers to the types of compliance

requirements listed in the compliance supplement, Examples inoclude:
activitles allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking: and,

reporting. .

Vendor means a dealer, distributer, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
‘These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing

between a subrecipient and a vendor is provided in § 210,

Subpart B~-Audits ‘
s __.200 Audit requirements.

(a)  Audit reguired. Non~Federal entities that expend $300,000
(8500,000 for fiscal years ending after December 31, 2003) or moxe in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §_. .205,

{b) Sinale audit. Non-Federal entities that expend $300,000 (£500,000
for fiscal years ending after December 31, 2003) or more in a year in Federal
awards shall have a single audit conducted in accordance with §___.500 except
when they elect to have a program-specific ‘audit conducted in accordance with

paragraph (o) of this section.

{c) Program-sgecifio audit election. When an auditee expends Federal
awards under only one Federal program {excluding R&D) and the Federal

program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with §  ..235. A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass-through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit,

(4) ‘Exemption when Federal awards expended are less than $300,000

5 for _'sc endd a r ember 3 2003).. NOn—Fede;al
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C'entities that expend less than $300,000 ($500,000 for fiscal years ending

after December 31, 2003) a year in Fedexral awards are exempt from Federal
-audit requirements for that year, except as noted in §_ . ,215(a), but records
must be available for review oxr audit by appropriate officials of the Federal
agency, pass- through entlty, and General Accounting Offlce {GAD) .

{e) Federally F nded Research and Development Centers EFRDC
Management of an auditee that owns oxr operates a FFRDC may elect to treat the

FFRDC as a separate entity for purposes of this part.

§ .205 Basis for determining Fedexal awaxrds e#pended.

(a) Determining ¥Federal awards_expended. The detexmination of when an

award is expended should be based on when the activity related to the awazrd
ocours, Generally, the activity pertains to events that require the non-
Federal entity to cdomply with laws, regulations, and the provisions of
contracts’ oxr grant agreements;.such as; expenditure/expense itransactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subreciplents; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property, the receipt of surplus property; the

" receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in force.

{b) Loan and loan guarantees - (loans}. Since the Federal Government'isl

at risk for loanrs until the debt is repaid, the following guidelipes shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs (e) and (d) of this section:

{1) Value of new loans made ox received during the fiscal year;

plus ¥
. {2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus
{3) Any interest subsidy, cash, or administrative cost allowance
received. o :
(c) Loan and 1oén uar es (loan at institutions of high
" education. When loans are made to students of an imstitution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts Ffor ‘the prior balances,

{d) Prior loan and lbgn guarantees {loans). Loans, the proceeds of

which were réceived and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirenents other than to repay the loans.

(e) Endowment funds.‘ The cumulative balance of Federal awards for

endowment funde which are federally restricted are considered awards exzpended .

in each: year in which the funds are still restricted.

(f) E;ge rent. Free rent received by itself is not copnsidered a
Federal award expended under this part. However, free xent received as part
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' 'of an.award to carfy out a Federal program shall be included 4in determining

Federal awards’ expended and subjeot to audit under this part,

(g) alging non—ggsn assistance, Federal non-cash assistance, such as

free rent; food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency.

{h) Medicare., Medicare payments to a, non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part.

(1) Medicaid. Medicaid payments to-a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended under this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(3) ain Jloans provided by th tional Credit ion
Administration. - For purposes of this part, loans made from the National
Credit Union Share Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended,

§ .210 Subrecipient and vendor determinations,

e

{a) Geperal. An auditee may be a reciplent, a subrecipient, and a
vendor, Federal awards expended as a recipient ox a subrecipient would be
subject to audit under this part. The payments received for doods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services. .

(b}  Fedexral award. Characteristics indicative of a Federal awaxd
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
asslistance; .

(2) Ras its performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

{4) Has responsibility for adherence to applicable Federal
program compliance regquirements; and

: (5) Uses the Federal funds to carry out a program of the )
organization as compared to providing goods or services for a program of the
pass—-through entity, .

'(c) Payment for goods and services, Characteristics indicative of a

payment for goods and services received by a vendor are when the organization:

(1) Prov;des the goods and services within normal business-
operations;

10
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<{2) Provides simiiar gpods or services to many different
purchasers; : ' S

'{3)  Operates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

(5] 1s mot subject to compliance requirements of the Federal
progranm. i :

(d) . Use.of judgment i determination. There may be unusual
circumstances or exceptions to the listed charactexristics., In making the .
determination of whether a subrecipient or vendor relationship exists, the
substance, of the relationship is more important than the form of the
agreement. It is not expected that all of the characteristics will be present
and judgment sbould be used in determining whether an entlty is a subreciplent

or vendor,

{e) or-profit sub ent. Since this part does not apply to for-
profit subrecipients, the pass through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requilements and the for-profit subrecipient's compliance
responsibility, Methods to ensure compliance for.Federal awards made to for-
profit subrecipients may include pre-award audits, mon;toring during the
.contract, and post-award audits.

(£) mpliance /res onsabllit or vendoxrs, In most cases, the
auditee's compliance responsibility for vendors is only to ensure that.the
procurement, recelipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
anditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
andit shall include determining whether these transactions are in ¢ompliance
with laws, regulations, and the provisions of contracts ox grant agreements,

——p——

s 215 Relation to other amudit requirements,

(a) Audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in 'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits, The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additiomal audits (e.qg.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

© (b)  Federal agency to pay for additiopal audits. A Federal :agency
" that conducts or contracts foxr additional audits shall, consistent with other
' - applicable laws and regulations, arrange for funding the full cost of such

additional audits.
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. (c) Request for a program to be audited as a major program. A Federal
agency may request an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional andits., To allow for:planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its guditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit approach described in
§ _.520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
andited as a major program. If the program is to be audited as-a major
program based upon this Federal agency request, and the Federal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of

this paragraph for a subrecipient. .
§ . 220 Freguency of audits.

Except for the provisions for biennial audits prdvided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period, '

(a) B State or local government that is required by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially., 'This requirement must still be in effect for the biennial period

under audit.

{b}) . Any non-profit organization'that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1995, is
permitted to undergo its audits pursuant .to this part biennially.

§ ,228 Sanctions.

—

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. 1In casés of continued inability oz unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as!

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily; -

(b) Withholding ox disallowing overhead costs;

(c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award. '

§_ .230 Audit costs.
(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards.  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acguisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost.principles ox regulations.
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{b) - Dhallowable costs. A non-Federal entity shall nbt”chargé the
“ following to a Federal awazd: - C

* (1) ‘he cost of any audit under the Single Audit Act Amendments
- of 1986 (31 v.8.C. 7501 et _seg,) not conducted in accordance with this pazxt,

' {2) The cost of auditing 4 nonerderal entity which has Fedexal
awards expended of less than $300,000 (£500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under §__ .200(d) from
having an audit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitoxr its subrecipients in accordance with § __ .400(d) (3),
provided the subrecipient does not have a single audit. “For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestatlon standards, that are paid for and arranged by a pass-
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost princ;ples, eligibility; matching, level of effort, earmarking;

and, reporting

8 .235 Program—specific audits,

{a) Program~specific éuglt guide_available. In many cases, a program-

specific audit guide will be available to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures; and audit reporting requirements. The auditor should .
contact the Office of Imspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the anditor shall follow GAGAS and the guide. when

performing a program-specific audit.

{b) ‘Program-specific audit guide not available. (1)  When a program-~

specific audit guide is not available, the auditee and anditor shall have
basically the same responsibilities for the Federal program as they would have

for an audit of a major program in a single audit,

(2) The auditee shall prepare the financlal statement{s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant. -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § _ .315(b), and a
corrective action plan consistent with the reguirements of § _.315(e).

(3) The auditor shall:

(i) Perform an audit of the financial statement(s) for the
Federal program in accordance with GAGAS;

(il) Obtain an understanding of 1nternal‘control and
pexform tests of internal control over the Federal program consistent with the
requirements of § +800(c) for a major program;

(11i) Perform procedures to determiné whether the auditee

has complied with laws, regulations, and the provisgions of contracts or ‘grant
agreements that could have a direct and material effect on the Federal priogram

consistent with the requirements of § .500(d) for a major progkram; and
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
-prepared Py the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit: findings materially
misrepresents the status of any prior audit findlng in accordance with the

requirements of § _ .500(e).

{4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section., The auditor's report(s) shall state that the audit
was conducted in accordance with this part and include the following: :

(i) An opinion (or disclaimer of opinlon) as to whether
the financial statement(s) of the Federal program is presented fairly in all
material  respects in conformity with the stated accounting policies;

{1i) A report on internal control related to the Federal
program, ‘which shall describe the scope of testing of internal control and the
results of the tests;

(iil) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulatione, and the provisions of contracts or grant agreements which could.
have a direct and material effect on the Federal program; and

’ {iv) A schedule of findings and questioned costs for the
Federal program that includes a2 summary of the auditor's results relative to
the Federal program in a format consistent with §  ,505(d) (1) and findings
and questioned costs consistent with the reguirements of §___.505(d)(3).

(o) Report submissio cific .
(1) 'The audit shall be completed and the reporting required by paragraph
(e) (2) or (o) {3) of this section submitted within the earliex of 30 days after
receipt of the auditoxr’s report(s), or nine months after the end of the audit
period, unless a longer pericd is agreed to in advance by the Pederal ageéncy
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the eaxrlier of 30 days after receipt of the anditox’s
report(s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide.) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection,

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting required by the program-~specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass—through entlty the reporting
required by the program-specific audit guide, ‘

(3) When a program-specific audit gulde is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (8) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b){(2) of
. this section, and the auditor's report{s) described in paragraph (b) (4) of
this section, The data collection form prepared in accordance with
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'S 320(b), as applicable to a program-specific’ audit, and one copy of this

reporting package shall be submitted to the Federal clearinghouse designated’
by OMB to be retained as an archival copy. BAlso, when the schedule of
findings and questioned costs disclosed audit findings or the summary schedule
of prior audit findings repoxrted the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awaxding agenecy, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass~through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of §  .320(e) (2). A subrecipient may submit.a copy of the
reporting package to the pass-through entity to comply with this notification

regquirement.

(q) Other sections of this part mayv pgly. Program=~specific audits
.230,

are subject to §_ .100 through §  .21B(b), '§__ .220 through § )

§_ .300 through §__ .305, §__.315, § 320(-.e) through § ~_ .320(3), &___.400
through § _ .405, § B0 through s 515, and other referenced provisions
of this part unless co: contrary to the pIOViSlonB of this section, a program-
specific aundit guide, or program laws and regulations,

Subpart C~~Auditess
8 ,300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Pederal awards received and
expended and the Federal programs under which they were received. . Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agenoy, and name of the

pass-through entity.

(b) Maintain internal control ovér Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

(c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs.

{d) Prepare approprlate financial statements, including the schedule
of expenditures of Pederal awards in accordance with'§_ ' .310.

(e) Ensure that the audits reguired by this part are properly
performed and submitted when due. When extensions to the report submission
due date required by §_  .32D(a) are granted by the cognizant or oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass-through entity providing Federal awards of the extension.

(£f) . Follow up and take corrective action on audit findings, including
preparation of & summary schedule of prior audit findings and a corrective
action plan in accordanae with § ,315(b} and § ,315 (o), respectively.

$ . 305 Auditor selection,
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{a) Auditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule"} published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation]), Circular
A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Other Non~Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avallable from the Officé of Administration, Publications 0ffice, room 2200, ‘
New Executive Office Bullding, Washington, DC 20503), - Whenever possible, 1
auditees shall make positive efforts to utilize small businesses, minority- i
owned firms, and women's buginess entexprises, in procuring audit services as
stated in the A-102 Common Rule, OMB: Circulax A-110, or the FAR (48 CFR part
42), as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. - Pactors to be
cons;dered in evaluating edach proposal- for audit serviceg include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional cualifications and technical abilities, the results
of external quality control reviews, and price.

{b) iction o dito irec ost proposg An
auditoyr who prepares the indirect cost proposal or oost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs, To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after

June 30, 1998.

{c) Use of ral auditors. Federal auditors may pexrform all or part
of the woxk requlred under this part if they comply fully with the
requlirements of this part.

§___.310 Financial statements.

(a) Pinancial stggements. The audltee shall prepare financial
gtatements that reflect its financiel position, results of operations ox

changes in net assets, and, where appropriate, cash flows for the fiscal year
audited, The financial statements shall be for the same organizational unit
and fiscal yesr that is chosen to meet the requiremeéents of this part.
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §_  .500(a) and prepare separate financial statements.

{(b) Schedule of expenditures of Federal awards. The audltee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide inforxmation requested by Federal awarding
agencies and pass-through entities to make the schedule easler to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award yvear separately. At a
minimam, the schedule shall:

A1) List individual rFederal programs by Federal agency. - For
Federal programs included in a cluster of programs, list individual.Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health ls a major subdivision in the Department of Health and Human
Services.
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(2) For Pederal awards received as a spubrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended‘for each individual
Federal program and .the CFDA number or other identifying number when the CFDA
information is not available,

(4) Include notes that describe the 51gn1flcant accounting
pollcies used in preparing the schedule. .

(5) To the extent practical, pass~through entities should
identify in the schedule the tptal amount provided to subrecipients from each

Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awaxds expended in the form of non-cash agsigtance,
the amount of insurance in effect during the year; and loans or loan ,
guarantees outstanding at year end. While not required, it is preferable to
present thls information in the schedule.

s __.315 Audit findings follow-up.
" {a)  General. ' The auditee is responsible for follow-up and corrective

action on all audit findings. As part of this responsibility, the auditee
shall prepaxe a summary schedule of prior audit findings. The auditee shall

" also prepare a corrective action plan for current vear audit findings. The

summary schedule of prior audit flndlngs and the corrective action plan shall
include the reference numbers the auditor assigns to audit flndlngs under
s___.s:o(c) Since the summary schedule may 1nclude audit findings from
multiple years, it shall include the fiscal year in which the £inding

mnltlally ocourred,

{b) Summary gchedule of prior au i i -The summary schedule of
prior audit findings shall report the status of all audit -findings included in
the prior audit’'s schedule of findings and questioned costs relative to
Federal awards. The summary schedule shall alsc include audit findings
reported in the prior audit's summary schedule of prior audit £indings except
audit findings listed as corrected in accordance with paragraph (b)(1) of this
section, or no longer valid or not warranting furtheri action in accordance

with paragraph (b)(4) of this section,

(1) when audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

was taken.

(2) When audit findings were not coxrected or were only
partlally corrected, the summary schedule ghall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken ls signlflcantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
pchedule shall provide an explanation. : .

(4) When the auditee believes the audit findinge are no longer
valld or do not warrant further action, the reasons for this position shall be
described in the summary schedule, A valid reason for considering an audit
finding as not warranting further actlon ig that all of the following have

occurred:

(1) Two years have passed since the audit report in which
17
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the finding oocurred was submitted to the Federal clearinghbusef

(1i) The Federal agency or pass-through entity is not
currently tfollowing up with the auditee on the audit fznding, .and

(1ii) A management decision was not issued.

{c) Corrxective action plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to addrees ‘each audit f£inding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the qontact person(s) responsible for corrective
action, the corrective action planned, and the anticipated completion date,
If the auditee does not agree with the audit fmndlngs or belleves corrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons. .

§___.320  Report submission.

(a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this gection and reporting package_~
desoribed in paragraph (o) of this pection phall be submitted withzn the
earlier of 30 days after receipt of the auditor’s report(s), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
years begimming on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the:
earlier of 30 days after receipt of the auditor’s report(s), or 13 months

after the end of the audit period ) Unless restricted by law or regulation,
the auditee ghall make copies available for public inspection.

{b) Data Collection. (1) The audites shall gubmit a data collection
form which states whether the audit was completed in accordence with this part
and provides information about the auditee, its Federal programs, and the
results of the audit, The form shall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level represgsentative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chlef financial officer) shall eign a statement to be included as part of
the form certifying that: the auditee complled with thée requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete. )

(2) The data collection form shall include the following data
elements:

ki) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungualified opinion, qual;f;ed opinlon, adverse
opinion, or disclaimer of opinion).

(id) Where applicable, a statement that significant deficiencles in internal
control were disclosed by the audit of the financial gtatements and
whether any such conditions were material weaknesses .

{idid) A gtatement-as to whether the audit disclosed. any noncompliance which
: is material to the financial gstatements of the auditee.

{iv) Where appllcable, a8 statement that significant‘deficiencies in internal
.control over major programs were disclosed by the audit and whether
any such conditions were matexrial weaknesses.

(v) The type of report the auditor issued on compliance for major
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(xi)

{xidi)

(xiii)
{xiv)
{xv)

(xvi)

programs (i.e,, ungualified opinion, qualif;ed opinion, adverse
opinion, or disclaimer of opinlon)

, A list of the Federal awarding agenciee Wthh will receive a copy of

the reporting package pursuant to 5___ .320(d)(2) of OMB Circular
A-133,

A yes or no statement as to whether the auditee gualified ‘as a low-
rigk auditee under §.. _.530 of OMB Circular A-133,

The dollar threshold usged to distinguish between Type A and Type B
programs as defined in §.__.B20(b) of OMB Circular A-133,

The Catalog of Federal Domestic Asgigtance (CFDA) nunmber fox each

Federal program, ag applicable.

The name of each Federal program and identification of each majoxr
program. Individual programs within a cluster of programs should be
listed in the same level of detall as they are listed in the schedule
of expenditures of Federal awards.

The amount of expendltures in the schedule of expenditures of Federal
awards associated with each Federal program,

For each Federal program, a yes or no ptatement as to whethexr there
are audit. findings in each of the following types of compliance
requ;;ements and the total amount of any guegtioned costs:

{R) Activities allowed or umallowed.

{B) " Allowable costs/cost principles.

(C} .  Cash management,

{D) Davig-Bacon act.

(B} Eligibility.

{F) . BEquipment and real property management

(G) Matching, level of. effort, earmarking.

{H) Period of avallability of Federal funds,

(1) Procurement and suspension and debarment.

{T) Program income.

{X) Real property acquisition and relocation assistance.-
(L) Reporting, .
(M) Subrecipient monitoring.

(N} Special tests and provisions.

Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature,,and Date.

Whether the auditee has elther a cognizant or over51ght agency for
audit,

The name of the cognizanﬁ or oversight agency for audlt determined in
accordance with.§ +400(a) and § +400(b), respectively..

(3) Using the information included in the reporting package

described in paragraph (c¢) of this section, the auditor shall complete the
applicable sectione of the form. . The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
soéurce of the information included in the form, the auditor's responsibillty
for the information, that the form is not a substitute for the reporting
package described in. paragraph (o) of this section, and that the content -of
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the form is limited to the data elements prescrlbed by OMB.

{c) . Reporting Qackage. The reporting package shall 1nclude the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §__..310(a) and §.._.310(b), respectively;

(2) Summary schedule of prior audit findings di.scussed in
5 .315(b);

(3) Auditor's report(s) dlscussed in s__~.5os, and

(4) Corrective action plan discussed in §___ .315(0).

(4a) Submission to c¢clearinghouse, All auditees shall submit to the Federal

clearlnghouse designated by OMB a single copy of the data collection form
described in paragraph (b) ‘of this section and the reporting package described
in paragraph (¢) of this gection.

{e) dditional s issio ubrecipients. (1) In addition to the
requirements discussed in paragraph (d) of this section, anditees that are
also subrecipients shall submit to each pass-through entlty one copy of the
reporting package described in paragraph (¢) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
‘audit findings relating to Pederal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relatlng to Federal awards that the pass-through entlty
provided,

(2) Instead of submittlng the reporting package to a pass-
through entity, when a subrecipient is not required to submit a reporting
package to a pass-through entity purguant to paragraph (e)(l) of this section,
the pubrecipient shall provide written notification to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the hame, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and gquestioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit flndlngs relating to the Federal award(s) that the pass—through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph (o) of thig section to a pass-through entity to comply with this
notification regquirement.

(£) Reguests for revoxt copies. In response to requests by a Pederal
agency or pass-through entity, auditees shall submit thé appropriate copies of
the reporting package described in paragraph (¢) of this section and, if
requested, a copy of any management letters issued by the auditor,

g) eport retention re =) « BAuditees 'shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (¢) of this section on
flle for three vears from the date of submission to the Federal clearinghouse
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designated by OMB, Pess—through entities shall keep subrecipients'
submissions on file for three years from date of receipt,

{h) Clearinghouse responsibilities, The Federal qlearinghopse

designated by OMB shall distribute the reporting packages Yecelved in
accordance with paragraph (d) (2) of this section and. §___.235(e) (3) to
applicable Federal awardlng agencies, maintain a. data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection

forme and reporting packages. -

(i) -Qlearinghouse gdd;ess. The address of the Federal clearinghouse
currently designated by OMB ig Federal Audit Clearinghouse, Bureau of the

Census, 1201 E, l0th Street, Jeffersonville, IN 47132.

() Electronic ‘filing. :Nothing in this part shall preclude electronic

subnissions to the Federal clearinghouse in such manner as may be approved by
OMB, With OMB approval, the Federal clearlnghouse may pllot test methods of
electronlc subm1331ons. , .

Subpart D-~-Federal Agencies and Pase-Through Entities
§__ _.400 Responsmbil:ties.

(a) ognizant agency for audit resgogsib;litles. Recipients expending

more than $25 million (850 million for fiscal yearg ‘ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit, The
designated cognizant agency for audit shall -be- the Federal awarding agency
that provides the predominant amount of direct funding to a recipient. unless
OMB makes a specific cognizant agency for audit assignment.

Fbllowing is effective for figeal years ending on or before December 31, 2003:
To provide for cont:nuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for pexriods ending in 1987 through
2000 will be determined based ‘on Federal awards expended in 1985, (However;
for States and local governments: that expend more than £25 mllllon a year in
Federal awards and have previously ‘assigned . cognizant agencies for andit, the
requirements of this paragraph are not effective until fiscal years beginning

after June 30, 2000. )

Following ls effective for fiscal years ending after December 31, 2003'

The determination of the predominant amount of direct . funding shall be based
upon direct Federal awards expended in the recipient's fiscal years quing 1n
2004, 2009, 2014, and svery flfth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined based on
Federal awards expended in 2004 (Howeverx; foxr 2001 through 2005, the
cognizant agency for &udit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determlned, a Pederal
awarding agency with. cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for aundit., Within 30 days after any
reassignment, both the old and the new pognizant agency for audit shall notify
the auditee, and, if known, the audltor of the redssignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to avditees and
auditors, - : : :
(2) Consider auditee requests for extengions, to the report
21
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" submission due date required by S .320(a). The cognizant agency for audit
may grant extensions for good cause, '

(3) Obtain or conduct quality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
approprlate Federal law enforcdement officiale of any direct reporting by the
auditee or its auditor of irregularities or illegal acts, as required by GAGAS
or laws and regulations.

\

{5} Adviege the auditor and, where approprlate, the aunditee of
any deflclencies found in the audits: when the deficienties require corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corredtive action, If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the audites,
and applicable Fedexal awarding agencles and pass- through entities of the
facts and make recommendations for follow-up action.. Major inadequacies or
repetitmve substandard performance by auditors shall be referred to
approprlate State licensing agencies and professional bodies for disciplinary

- actionm,

(6) Coordinate, to the extent practical, audits. or reviews
made by or for Federal agencies that are in addition to the audits made
puxrsuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

{7) Coordinate a management decision for audit findings thatl
affect the Federal programs of more than one agency.’' '

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost~effective audit,

{9) Por biennial audits permitted under 5___.220, consider
auditee requests to gualify as a low-risk auditee under §___.530(a).

(b) rsight agency for sudit bilit An auditee which
does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with
§___.105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as
requestgd. .

(2) May assume all or some of the responsibilltles normally
performed by a cognizant agency for audit,

{c) Federal awarding agency responsibilities. The Federal awarding

agency shail perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available; the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) Advise recipients of requirements imposed on them by
Federal lawsg, .regulations, and the prov;slons of contracts oy grant
agreements,

(3) Ensure that audits are completed and reports are received
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in a timely mamner and in acoordance wg'.th the requirementé of this part.

{4) Provide techmcal advice and counsel to auditees and
aunditors as requested.
(5) Issue a management decision on sudit findings within six

months after receipt of the audit report and ensure that the recipilent takes
appropriate and timely corrective action.

(6) Agsign a person respopsible for prov:uchng annual updates l
of the compliance supplement to OMB. .

{d) Paps-through entity responsibilities.. A pass- through entity shall

perform the following fox the Federal awards it makes;

(1) Identify Federal awards made by informing each
subrecipient of CFDA title .and number, award name and nunber, awaxd year, if
the award is R&D, and name of Federal agency, When some of this information
is not available, the pass-through entity shall provide the best information
available to describe the Pederal award.

(2) Advise subrecipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity.

: (3) Monitor the activ1tzes of subrecipients as mnecessary to
ensure that Federal awards are used for authorized purposes in conpliance with
laws, regulations, and the prov:.sions of -contracts or grant agreements and

that performance goalsg are achieved.

(4) Ensure that subrecipients expending $300,000 (8500,000 for
filocal years ending after December 31, 2003) or more in Federal -awards durxing
the subrecipient's fiscal year have met the audit requirements of this part

for that flsgcal year,

(5} © Issue a management decision on -audit findings within six
months after recelpt of the subrecipient's audit repoxt and ensure that the
subrec:nplent takes appropriate and timely corrective action.

' (6) Consider whether subrecipient audits nece351tate
adjustment of the pass-through entity's own records.

(7) Require each gubreciplent to permit the pass-through
entity and auditors to have access to the records and financlal statements as
necespary for the pass-through emtity to comply with this part.

B___.405 Management dec:asion.

‘ (a) General . 'I'he management decls:mon shall clearly state whether or
not the audit findlng is susgtained, the reasons for the decision, and the
expected auditee action to repay dlsallowed costs; make financial ad;ustments,

or take other action. If the auditee has not completed corrective action, a

tmetable for follow-up should be given.. Prior to issuing the management

decision, the Federal agency or pass-through entity may request

additional information or documentation from the auditee, including a request

for auditor aspurance related to the documentatlon, as a ‘way of mitigating

disallowed costs, The management decision should describe any appeal process

available to the auditee.
{b) Eederal agency. As provided in §____.400(a)(7), the cognizant

agency for audit shall be responsible for cbordlnatlng a management declsion
for aundit findings that affect the programs of more than one Federal agency.
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As provided in §___.400(0)(5), a Federal awarding agency is responsible . for
ispuing a management decision for findings that relate to Federal awards it
makes to recipients., Alternate arrangeménts may be made on a case-by-case

basis by agreement among the Federal agencies concerned. '

(¢) Pass-through entity. As provided in §. _.400(d)(B), the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d)  Time requirements., The entity responsible for making the
management decision shall do so within six monthe of receipt of the audit
report., Corrective action should be initiated within-six months after receipt
of the audit report and proceed ag rapidly as possible,

(e) Reference numbexrs. Management decisions shall ihclude the
reference numbers the auditor assigned to each audit finding in:accordance

with §___ .510(¢c). .

Bubpaxt E——Audit&rs
§____.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS,
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of audits that cover
departments, agencies, and other organizatiomal units which expended ox
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financlal statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year, .

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material |
respectg in conformity with generally accepted accounting principles. The
~auditor shall also detexrmine whether the schedule of expenditures of Federal
awarde ig presented fairly in all material respects in relation to the
auditee's financial statements taken as a whole,

{(c) © Internaml control, - (1) In addition to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understanding of internal
control over Federal programs, sufficient to plan the audit to support a-low

assessed level of control risk for major programs, : .

(2) Except as provided in paragraph (o)(3) of this section,
the auditor shall:

(1) Plan the testing of internal control over major
programs to support a low assessed level of control rigk for the aspertions
relevant to the compliance requirements for each major program; and

(ii) Perform testing of internal control as plénned in
paragraph {eo) (2) (1) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be inefféctive in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are not reguired for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with §_ _.B51l0, assess the related control risk at the maximum, and: consider
whether additional compliance tests are required because of ineffective
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internal control,

' {d) Compliance. (1) In addition to the reguirements of GAGAS, the
auditor shall determine whethex the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs.

(2) The pr:.nc1pal compliance requirements appllcable to most
Federal programs and the compliance requirements of the largest Federal
programs are 1nc1\uc‘led in the compliance supplement.

(3) For the compllance requirements related to Federal
programs contained in the compliance pupplement, an audit of these compliance
requirements will meet the requirements of this part. Where there have been
changes to the compliance requirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
'types of compliance requirements contained in the eompl:ance supplement as
guldance for identifying the types of compliance reguirements to test, and
detennlne the requirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
rreferred to in such contracts and grant agreements.

' {4) The conmpliance testing shall include tests of tramsactions
and such other auditing procedures necespgary to provide the auditor Sufflcient
evidence to suppobrt an opinion on compliance.

- {e) Audit Iollow—up. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accoxdance with
§__ .315(b), and report, as a current year audit finding, when the auditor
concludes that the summaxry schedule of prior audit findings matexrially
migrepresents the status of any prior auvdit finding., The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current vear.

(£) Data Collection Form, — As required in § . .320(b)(3), the auditor
shall complete and sign gpecified sections of the data collection form. :

5§ __.505 Audit repoxting. o

The anditor's report(s) may be in the form of either combined oxr
separate reports and may be organized differently from the manner presented in
this section. The auditor's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) - 2n opinion (or digclaimer of opinion) as to whethexr the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an épinion (or disclaimer of
opinion) as to whether the gchedule of expendltures of Pederal awards is
presented fairly in all material respects in relation to the f:manc:.al

statements taken as a whole.

(b) A report on intermal control related to the fman‘ca.al stetements °
and major programs. This report shall describe the scope of testing of
internal contrel and the results of the tests, and, where applicable, refer to
the separate schedule of find:u.ngs and guestioned costs described in paragraph

(d) of this section.

(¢} A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the flnancial statements. This report shall also include '
an opinion (or disclaimer of opinion) as to whether the auditee complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
appllcable, vefer to the geparate schedule of findings and questioned costs
described in paragraph (d) of thie section, ,

(d) » schedule of findings and questloned costs which shall 1nc1ude
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
finanecial statements of the auditee {i.e., uncualified opinion, quallfied
opinion, adverse opinion, or disclaimer of opinion);

' (i1) where applicable, a statement that significant
deflciencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(11i1) A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that gignificant
deficiencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

{v) The type of report the auditor issued on compliance
for ma:or progrems {i.e., unquallfied opinion, qualified opinion, adverse
opinjion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under 5. .ELO0(a);

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programs, as described in B___.520(b); and

{ix) A statement as to whether the auditee qualified as
a low-risk auditee under § .530,

(2) Findings relating to the financial statemente which are
required to be reported in accordance with GAGAS.

(3) - Findings and cquestioned costs for Federal awards which
ghall include audit findings as defined in 5§ ___.510(&),

(i) Audit findings (e.g., internal control £indings,
compliance findings, questioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. where practical, audit
findings should be organized by Federal agercy or pass-through entity,

(1) Audit findings which relate to both the financial
statements and Federal awards, as reported undex paragraphs (d) (2) and (4) (3)
of this section; respectively, should be reported in both sections of the .
schedule, However, the reporting in one section .of the schedule may be in
summary form with a reférence to a detailed reporting in the other section of

the gchedule,
§__ 510  Audit findings.

¢
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{a) = Audit findings reported.. The auditor shall report the following

as audit findings in & schedule of findings and guestioned costs:

(1) Slgnlfloant deficdencies in internal control over majoxr
programs, The auditor's determination of whether a deficiency in internal
control is a eignificant deficdeicny for the purpose of reporting an audit
finding is in relation to a type of compliance requirement for a major program
or an audit objective ldentified in the compllance supplement., The auditor
shall identify significant deficlencies which are individually ox cumulatively

material weaknesses.

(2) Matermal noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a majoxr program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reportlng an audlt finding is in relation to a type of compllance
requirement for a major program or an audit objectlve identified in the

compliance supplement.

(3) Known questioned costs which are greater than $10, 000 for
a type of compliance regquirement for g major program. - Known guestioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs cuestioned (likely guestioned costs), not just the -
questioned costs specifically ldentified (known questioned costs).. The
anditor shall also report known guestioned costs when 11ke1y questioned costs
are greater than $10 000 for a type of compliance requirement for a major
program, In reporting questloned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conssquences of

the questioned costs,

(4) Known cquestioned coets which are greater than £10,000 for
a Federal progrenm which is not audited as a major program, Except for audit
follow-up, the auditor is not required under this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questioned costs for a
Federal program ‘which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures) and the known guestioned costs are
greater than $10,;000, then the auditor ghall report this as an audit Finding.

(5) The circumstances concerning why the auditor's report on
compllance for major programs is other than an unqualified opinion, unless
such circumstances are otherwise reported as audit findlngs in the schedule of
findings and questioned costs for Federal awards,

{6} - Known .fraud affecting a Federal award, unless such fraud-
ig otherwise reported as an auwdit finding in the schedule of. flndlngs and
questioned costs for Federal awards. This paragraph does not reguire the
anditor to make an additional reporting when the auditor confirms that the
fraud was reported outeide of the auditpr's reports under- the direct reporting

réquirements of GAGAS,
{7 Instances where thée results of audit follow-up procedures

disclosed that the summary schedule of prior andit findings prepared by the *.
audltee in accordance with § .315(b) materially misrepresents the status of

any prior audit finding.

: (b) Audit finding detaell, Audit findings shall be presented in
sufficient detail for the auditee to prepare a corrective action plan and take

" corrective action and for Federal - agencies and pass-through entities to arrive

at a management decasion The following specific information shall be
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and number, Federal award number:and year, name of
Faderal ageﬁcy, and name of the applicable pass-through entity., When
infoxmation, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best 1nformation available to
describe the Federal award.

(2) The oriteria or specific regquirement upon which the audit.
findlng is based, including statutory; regulatory; or other citation.

(3) The condition found, including facts that support the
deficiency identified in the audit finding,

(4) Identification of guestioned costs and how they were
computed. C

{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such ag whether the audit
findings repregent an ilpolated instance or a systemic problem. Where
appropriate, instances identified shall be related to the universe and the
numbey of cases examined and be cuantified in terms of dollar value.

{6) The possible asserted effect to provide sufficient
information to the aunditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective actiom,

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the audit: findings, to the extent practical,

{c) Reference numbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§_ _.515 Audit working papers.

(a) BgQgggﬁm;;ﬁ;yg;kigg_gggggg. The auditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notifled in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the audltor is aware
that the Federal awarding agency, pass-through entity, or auditee isg
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for gulidance prior to destruction.of the working papers and
reports.

{b) Accesg to working papers. Audit working papers shall be made
aveilable upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GRO at the
completion of the audit, as part of a quality review, to resolve aundit
findings, or to carry out oversight resgponsibilities consistent with the
purposes of this part.. Access to working papers includes the right of Federal
agencies to obtain copiecs of working papers, as is reasonable and necessary.
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.520 Major program aetermlnatmon.

{a) General. The audltor shall use a rlsk~based approach to detemlne
which Federal programs are major programs. This rlsk—based approach shall
include consideration of: Current and prior audit experlence, overgight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program. The process in paragxaphs (b) through (1) of this section
shall be followed. .

(b) Step-1., (1) The auditor shall idenfify the larger Federal
programs; which ghall be labeled Type A programs. Typé A programs are defined
as Federal programs with Federal awards expended during the aud:Lt penod

exceeding the larger of:
() $300,000 or three percent (.03) of total Federal

awards expended in the case of an auditee for which total Federal awards
expendad equal or exceed $300,000 but are less than or equal to $100 million.

B

i) $3 million or three~tenths of one percent (,003) of

total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to $10

billion.

{iid) $30 million or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an anditee for which total
Federal awards expended exceed $10 billion.

{2) Federal programs not labeled Type A under paragraph (b) (1)
of this BeCtan shall be labeled Type B programs.

(3) The inclusion of 1arge loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans slgn:.flcantly affects the number or gize of
Type A programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under §_  .220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-year period.

{c) Step 2. (1) The auditor shall identify Type A programe which are
low~risgk. For a Type A program to be considered low-risk, it ghall have been
audited as a major program in at least one of the two most recent audit
periods {in the most recent audit penod in the case of a biennial aundit),
and, in the most recent audit period, it shall have had no audit findings
under. §___.510{a). However, the auditor may use judgment and consider that
audit findings fronm cquestioned costs under ‘5. _.510(a)(3) and §___.510(a) (4),
fraud under §____.510(a) (6); and audit follow-up for the summary schedule of
prior audit findings under §____.510{a) (7) do not preclude the 'I‘ype A program
from belng low-rigk. The auditor shall considey: the oxiteria in §.__.525(0),
s .525(d)(1), §___.525(d)(2), and §___ .525(d)(3); the resulte of audit
follow-up; whether a any c¢hanges in personnel. or systems: affecting a Type A
program have significantly increased risk, and apply profess:mnal judgment in

determining whether a 'I‘ype A program is low-risk.

{2) Notwithstandmg paragraph (e) (1) of this section, OMB may
approve a Federal awarding agenoy's request that & Type A program at certain
recipiente may not be considered low-risk. For example, it may be rnecessary
for a larde Type A program to be audited as major each year at particular .
recipients to allow the PFederal agency to comply with the Government :
Management Reform Act of 1894 (31 U.8.C., 3515), The Federal agency shall
notify the recipient and, -if known, the auditor at least 180 days prior to the
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end of the fiscal year‘to be audited of OMB's approval,

(a) Step 3. (1) The auditor shall identify Type B programs which are
high-risgk using professional judgment and the criteria in 5___.525. However,
should the auditor select Option 2 undexr Step 4 (paragraph (e) (2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programg than the number of low-risk Type A programs. -Except £or known
significant deficiencies in internal control or compliance problems as discussed
in B___.52B(b) (1), 8. _.82B(b)(2), and §__.826(e) (1), a single oritexia in
5____.525 would seldom cause a Type B program to be considered high-risk..:

(2) The auditor is not expected to pérform risk assessments on
relatively small Federal programs, Thereforxe,; the auditor is only required to
perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or equal to $100
~million in total Federal awards expended,

(i)  $300,000 or three-hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than.$100 million
in total Federal awards expended.

(e} Step 4. At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
Type A programs 1dentifled as low-risk under Step 2 (paragraph () (1) of this
section) .

{2) (1) High-risk Tvpe B programe as identified under
either of the following two options:

() Option 1. At least one half of the Type B
programs identlfled ag high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e) (2)(i)(A) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-xrisk under Step 2.

(B} Option 2., One high-rigk Type B program for
each Type A program identified as low-risk under Step 2.

(ii) When 1dent1fying which high-risk Type B programg to
aundit as major under either Option 1 ox 2 in paragraph {e) (2)(4)(a) ox (B),
the auditor is encouraged to use an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of

© time.

' (3) Such: additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
sectiony This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs, :

(f) Percentage of coveradge rulgl The auditor shall audit as major

programs Federal programs with Federal awards. expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended, If the
suditee meets the criteria in §__ .530 for a low-¥isk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

(g) Docgmegtatiog of yipk, The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

{h) " Auditor's judgmeh . 'When the major program determination was

performed and documented in accordance with this part ‘the auditor's Jjudgment
in applying the risk-based approach to determine majox programs shall be - :
presumed correct, Challenges by Federal agencies and pass- through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about
the rigk of a particular Federal program and the auditor shall consider this
guldance in detet'mlning major programs in audits not yet completed.

{1} Deviation from use of rxak criteria, For first—year audits, the
auditor may elect to determine major programs as all Type A programs plus any
Tvpe B programs as necessary to meet the percentage of coverage rule discussed
in parvagraph (f) of this section, Under this option, .the auditor would mot be

required to perform the procedures dlscussed in paragraphs (o), (d), and (e)
of this section, .
(1) A first—year audit is the first year the entity :Ls audited

under this prart or the first year of a change of auditors,

( ) To ensure that a ¥requent change of auditors would not
preclude audit of high-risk Type B programg, this election for first-year
audits may not be used by an auditee more than once in every three years.

§___.525 Critexia for Faderal program xisk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompliance ocourring which could be
material to the Federal program. The auditor shall use auditor judgment and
" consider criteria, such as described in paragraphs (b), (¢), and (d) of this
section, to idem::Lfy rigk in Federal programs, Also, as part of the risk
analysis, the auditor may wisgh to discuss a particular Pederal program with
auditee management and the Federal agency or pass-through entity. .

{b) Current and prior audit experience, (1) Weaknesses in internal
control over Federal programs would indicate higher risk. Consideration
ghould be g:wen +to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .,
competence and experience of personnel who adminigter thé Federal progrems.

(i) A Federal program administered under mult:.ple

internal control structures may have higher risk, When assessing risk in a
large single audit, the auditor shall consider whether weaknesses are jsolated
in a s:mgle operating unit (e.g., one college ca.mpus) or pervasive throughout

the entity. _
(ii) When signlflcant parts of a Federal program are
passed through to subrecipients, a weak system for monltormg subrecipients
would indicate higher risk.

(144) '.Phe extent to which computer processing ig used to
administer Federal programg, as well as the complexity of that processing,
shonld be considered by the auditor in assessing risk, New and recently
modified computer systems may also indicate rigk.

(2} Prior audit f:n.ndings would indicate higher risk,
partlcularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have mot been corrected.

(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programs recently audited as major programs
without audit findings|

(¢) Ogegsignt exercised by Federal agencies and nass- tnrough entities.

(1) oversight exerciped by Federal agencies oy pass-through entities could
indicate risk, For example, recént monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would: indicate
lower rigk,  However, monitoring which-disclosed significant problems. would
indicate higher risk,

(2) Federal agencies; with the concurrence. of OMB, may
ldentify Federal programs which are higher rigk, - OMB plans to provide this
ldentification in the compliance supplement. .

(d) Inherent risk.of the Federal program. (1) The nature of a

Federal program may indicate xisk. Consideration should be given to the
complexity of the program and the extent to which the Fedexal program
contracts for goods and services. For example, Federal programg that disbuxse
funds through third party contracts or have eligibility oriteria may be of
higher rigk. Federal programs primarily involving staff payroll costs may
have & high-¢isk .for time and effort reporting, but otherwise be at low-risk,

' (2) The phase of a Federal program in ite life cycle at the
Federal agency may indicate rlsk, Por example, a new Federal program with new
or intexim regulations may have higher risk than an establlshed program with
time-tested regulationg., Alsgo, significant changes in Federal programg, laws,
regglations, or the provi51ons of contracts or grant agreements may increase
ris

(3) The phase of a Federal program in its llfe cycle at the
auditee may indicate rigk, For example, during the first and last years that
an auditee participates in a Federal program, the risk may be hlgher due to
start-up or closeout of program activities and staff,

{4) Type B programs with larger Federal awards expendéd would
be of higher rigk than programs with substantially smaller Federal awards
expended,

§___.530 Critexia for a low-risk auditee.

an auditee which meets all of the following conditions for each of the
preceding two vearse (or, in the case of bienrial audits, preceding two . audit
periods) shall qualify as a low-risk audites and be ellgible for reduced audit
coverage in accordance with §___ .520:

(a) . Slngle audits were performed on an annual basis in accordance with
the provisions of thigs part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by. the’
cognizant or oversight agency for audit,

{b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were unqualified. Howaver; the
cognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a

walver,

(c) There were no deficilencies in intemmal control which were
identified as material weaknesses under the requ1rements of GAGAS. - However,
the cognizant or oversight agency for audit may judge that any identified
mater:al weaknesses do not affect the management of Federal awards and prov1de

a walver.
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(d) None of the Federal programs had audit flndings from any of the

following in either of the preceding two years {or, in the case of biennial
audite, preceding two audit periéds) in which they were classified as Type A

programs

‘ {1} . Internal control deficiencies which were ideéntified as
material weaknesses; A
(2) Noncompliance with the provisions of laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
program; O

{(3) Known or llkely cquestioned costs that exceed five percent
of the total Federal a,wards expended for a Type A program during the vyear.

Appendix A to Part -~ Data Collection Foxm {Form SF-gAC)
[insert SF-SAC C after finalized]

Appendix B to Part __ - Circular A-133 Compliance Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement is available
from the Office of Administration, Publications Office, room 2200, New

Executive Office Building, Washington, DC 20503,

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE ¢ LONG BEACH, C)\LIFORNIA 90815 e (562) 570-4000 e FAX:(562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and

entered a of Julu 17 , 2014 by _and betwe
United States Velevans Tnitidhive ’ Ca _Cdifoynia nonpraﬁ'

[corporation, parnership, -dbal, whose business address ' is

2001 Rivey Avenve, Long Beoch , ca 90810
(hereinafter referred to as “Busiriess Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Assocuate performs partlcular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.

———
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the

- Covered Entity of any use or disclosure of protected health

information by Business Associate not permitted by this Agreement,

any security incident involving electronic - protected health

information, and any breach of unsecured protected health

information without unreasonable delay, but in no case more than

thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the

: types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) ~ A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

1)) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including.
identification of each individual whose unsecured
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4, The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s  firewall, port scans, unsuccessful log-on
attempts, denials of service. and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’'s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions. and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

~ enable Covered Entity to fulfill its obligations under the HITECH

Act. .
Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act

Availability of Information to Covered Entlty Business Associate
agrees to promptly provide to Covered Entity or an individual
information - collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom

" the information is disclosed that it will remain confidential and used

or further disclosed only as required by law or for the purpose for.
which it was disclosed to the person, and the person notifies the
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- business associate of any instances of which it is aware in which

the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B). .
Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health |nformat|on
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates. .

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Assomates use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered- entlty
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in.any manner that would not be permissible under the Privacy-
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered

. Entity, is destroyed or returned. to Covered Entity, or, if it is

infeasible to return or destroy protected health information,

protections are extended to such information, in accordance with

the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breachmg party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately termmate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATTACHMENT ... .......
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to -

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS. '

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. ‘

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulatlons of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the.

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15,

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's. employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law. ‘ ,

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to. Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

- WAIVER. The acceptance of any services or the payment of any money

by City shall not operate as a waiver of any provision-of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as

- areference, without the prior approval of the City Manager or designee.

THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement. :
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

United Slites Vilevons Tnitiative

(Name of Business Associate) '

a Caln%mia o npy | |

| (corporatlon )]
7/& 204 ZZ

W m et
9/01 20/ 7[ /%J/ ( //M/ éﬁ/
Title: dO//Y\ / e, /LM

CITY OF LONG BEACH, a mun|0|pal
corporation

iod. |5 - Blé f L A
et /5 20/ ,{ By ; / %{ﬁ@ JK/ ’3 : —#XECUTED PURSUANT
% Clty Manager or designee 1o secTion 301 OF

THE CITY CHARTER,

I(City"

The foregoing Agreement is hereby approved as to form this day of
, 20
CHARLES PARKIN, City Attorney

o L gf—

Deputy
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVIGES

2626 GRAND AVENUE » LONG BEACH, CALIFORNIA BOBY6 » (562)670-4000 o FAX: (562)570-4048

CERTI FICATION REGARDING DEBARMENT

By signing and submitting this document the recipient of federal assistance funds is
providing the certification as set out be]ow

1.

The certification In this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an ‘efroheous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction origlnated may pursue available
remedles, including suspension and/or debarment,

The reciplent of Federal asslstance funds shall provide Immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

The terms "covered transaction,” “debarred g "suspended " “ineligible,” “lower tier

‘covered transaction,” ‘“participant,” “person,” “primary covered - transaction,”

“principal,” “proposal,” and "voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from patticipation in
this covered transaction, unless authorized by the department or agency with which

this transaction ongmated

“The recipient of Federal assistance funds further agrees by ‘submitting this document -

that it will include the clause titled "Cerfification Regarding Debarment, Suspension,
Ineligibllity and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions, .

A participant in a covered transaction may rely upon a certification of participant in a
lower tler covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and frequency by
which It determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contalned in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

ATTACHMENT willeie | 1
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person-in the ordinary course of
business dealings.

8, Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
orlgmated may pursue available remedies, including suspension and/or debarment.

" The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.
Agreement Numbermg_ésﬂﬂ_tagb Contract Agency: Uhﬁ'eo' 31'0"}65 \/e’femm Ini'{’avl" Tve
j and Title of Aythorized Representatlve ACL/’ f W/// 0, /‘1{]4 /ﬁ Exec ,DN"

| 7’/!2//4/
@{ghatvﬁ’e /
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CITY OF LONG BEACH -

DEPARTMENT OF HEALTH, AND HUMAN SERVICES

' 2825 GRANDAVENUE . LONGBEACH OALIFORNIA 90815 . (562)570-4000 » FAX: (B52) 570-4040

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbylst firm(s), as deflned In the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained. by the Contractor, shall fully comply with the
requirerents as set forth In said. County Code. The Contractor must also certify in writing

that It is famlliar with the Los Angeles County Code Chapter 2,160 and that all persons

acting on behalf of the Contractor will comply with the County Code,

Fallure on the part of the Contractor andlor Lobbyist to fully comply :with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be llable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempting to influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renswal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor ‘to fully comply with Federal Lobbyist Requirements shall be subject to civil
penaltnes The undersigned certlfies, to the best of his/her knowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In cohnection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,

and any extension, continuation, rehewal, amendment or modlﬁcatlon of said

documents.

2, If any funds other than Federal appropriated funds have been pald or will be paid to
any person for infiuencing or attempting to influence an officer or employee of any
agency, 2 Member of Congress, ah officer or employee of Congress, or an employee
of a Member of Congress In connection with this Federal contract, grant, loan, or
cooperative agreement, the undersighed shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying” in accordance with its instructions.
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3. The undersigned shall require that the |language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. j

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

Agreement NumberC4045109006(306 Contract Agency: Ohl'hd S‘f’a"’ec V&"'orm\s Ihiﬁa’f"\l(

Wand Title of Tthonzed Representative: /\ﬂf I‘V LU‘ ’ lﬂﬂfb A’C?L &KD((
vy 9 a/1Y
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