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CCNTRACT FOR CONTINUUM OF CARE

33529

THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Contract”) is made and entered into, in duplicate, as of July 17, 2014 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on August 13, 2013, by and between UNITED STATES VETERANS
INITIATIVE, a California nonprofit corporation ("Organization"), whose address is 2001
River Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH, a
municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development ("HUD") called the "Continuum of Care Program" which
deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2013 Continuum of Care Program Grant
Agreement ("Grant Agreement"), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing or permanent supportive housing to meet the
long-term needs of the homeless in accordance with the Grant Agreement,
Attachment "A" entitled "Scope of Work”, Attachment "B" entitled "Budget",
Attachment "C" entitled "Compliance with Federal Regulations”, Attachment “D”
entitled “Office of Management and Budget (“OMB”) Circular A-110" as it may be
amended from time to time, Attachment “E” entitled “2 CFR Part 230 - Cost
Principles for Non-Profit Organizations (OMB Circular A-122), as it may be
amended from time to time, Attachment “F” entitled “OMB Circular A-133” as it
may be amended from time to time, Attachment “G” entitled “Health Information in
Compliance with the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the Health Information Technology for Economic and Clinical Health
Act (HITECH Act) Business Associate Agreement”, Attachment “H” entitled
“Certification Regarding Debarment”, and Attachment "I" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have '
been provided to Organization and are incorporated by thfs reference.

B. Organization shall be responsible for adherence to all bolicies,
procedures, rules and regulations as noted in sources including but not limited to
HUD Continuum of Care NOFA (Notice of Funding Availability), OMB Circulars,
Code of Federal Regulations, United States Codes, City of Long Beach Grants
Monitoring Guidelines, this Contract, the Grant Agreement, the Request for
Proposal (“RFP”) and Organization’s proposal in response to the RFP. In addition
to and without in any way limiting the foregoing, Organization shall comply with all
laws and regulations set forth in 24 CFR Part 578.

Section 3. The term of this Contract shall commence at midnight on
2
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September 1, 2014 [Beginning of operational period of the grant], and, unless sooner
terminated as provided herein, shall terminate at 11:59 p.m. on December 31, 2015 [6
months after the end of the operational period].

Section 4.

A. Organization shall affirmatively and aggressively uée its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization
shall maintain cash reserves equivalent to three (3) months of funding necessary
to provide services under this Contract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed One Hundred Eighty Thousand Four Hundred
Seventeen Dollars ($180,417) over the term of this Contract. Upon execution of
this Contract, the City shall disburse funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment "B".

C. The City shall pay to Organizétion the amounts specified in
Attachment "B" for the categories, criteria and rates established in that
Attachment. Organization may, with the prior written approval of the Director of
the City's Department of Health and Human Services, or his designee, make
adjustments within and among the categories of expenditures in Attachmént "B"
and modify the performance to be rendered hereunder stated in Attachment “A”;
provided, however, that such adjustment(s) shall not cause the amount of the total
budget stated in Attachment "B" to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation
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within the 15-day period may result in late payment from the City. Submission of
incorrect invoices or inadequate documentation shall result in the suspension of
payment from the City. The City reserves the right to refuse payment of an invoice
(a) received by it thirty (30) days after Organization provided the services relating
to that invoice; (b) including inallocable or ineligible expenses; or (c) for the
unauthorized expense of funds requiring written approval for budget changes or
modifications. |

E. Within thirty (30) days of the date of this Contract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred prior to the date of this Contract and related to this grant of
funds.

F. Each calendar quarter Organization shall, no later than fifteen
(15) days after the énd of each quarter, submit to the City copies of cancelled
checks and other documents supporting the charges and required matching funds
in the invoices submitted during the previous quarter.

- G The City closes its fiscal year during the months of August
and September; Organization acknowledges and agrees that the City's pay'ment of
invoices will be slightly slower during that time.

H. No later than thirty (30) days after the completion' of the
Operational Year during the term of this Contract, Organization shall submit to the
City a final invoice, backup documentation supporting administrative fees and APR
certified by one of Organization’s officers or by its Executive Director. The City
reserves the right to refuse payment of any outstanding invoice if Organization
fails to submit a final invoice, or certified APR within thirty (30) days of the end of
the Operational Year.

l. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required
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fiscal and programmatic documents within thirty (30) days after the end of the
Operational Year, the City cannot guarantee payment to Organization. The City
will not be obligated to pay Organization for costs incurred unless HUD releases
funds to the City. For this reason, failure 6f Organization to submit the final invoice
and certified APR within thirty (30) days after the end of the Operational Year may
result in loss of reimbursement of funds.

J. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Contra‘ct, as determined by
the City in its sole discretion, after being notified of such breach by the City.

K. All reimbursement by the City is contingent upon the City’s
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice. |

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial anvd other
records related, directly or indirectly, to this Contract during Organization’s normai
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City and/or HUD reveals that Organization has not used these grant funds
for the purposes and on the conditions stated in this Contract,vthen Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization
5
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under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City’s
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD. to use a comparable database to capture required data
elements that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133 no
later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organizétion spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.
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A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention
or treatment services through the project.

B. The address or location of any family violence project assisted
with grant funds will not be made public, except with written authorization of the
person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VII of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and fémilies experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitle B of title VIl of the Act.

E. Organization, it officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as dafa and
reports, as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age,
disability or handicap. Organization shall take affirmative action to assure that

applicants are employed or served, and that employees and applicants are treated
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during employment or services without regard to these categories. Such action
shall include but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of
pay or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the‘City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any rhanner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay’unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

8

ARW:bg A14-01672
L:\Apps\CtyLaw32\WPDocs\D026\P019100478081.doc




OFFICE OF THE CITY ATTORNEY
Long Beach, CA 90802-4664

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

O O 0O N O 0o W N -~

N N N N N DD N DD & ey e s e e e
0o N O O AW N A O © N o DNAN -

written consent of the City. Any attempted assignment or delegation shall be void, and
any assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10. Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemhitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Orgahization, as may be reasonably requested, in such defense. |

Section 11.

A Organization shall procure and maintain at Organiiation's
expense (which expense may be submitted to the City for reimbursement from
grant funds allocated to Organization if itemized on Attachment "B") for the
duration of this Contract the following insurance and bond against claims for
“injuries to persons or damage to property that may arise from or in connection with
the performance of this Contract by Organization, its agents, representatives,
employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in

scope to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less
9
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than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent
contractors liability, and products and completed operations liability. The
City, its Boards and Commission, and their oﬁicials, employees and agents
shall be named as additional insureds by endorsement (on the City's
endorsement form or on an endorsement equivalent in scope to ISO form
CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no
special limitations on the scope of protection given to the City, its Boards
and Cofnmission, and their officials, employees and agents.

(2)- Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim. |

@4 Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident. ‘

(6) Blanket -Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization’s Commercial General Liability insurance shall not exclude coverage

10
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for abuse and molestation. If Organization is unable to provide abuse and
molestation coverage, it can request a waiver of this coverage from the City. Thé
City’s Risk Manager will consider waiving the requirement if Organization can
demonstrate to the satisfaction of the City’s Risk Manager that Organization has no
exposure, that the coverage is unavailable, or that the coverage is unaffordable. If
a request for a waiver is desired, Organization must submit a signed document on
Organization’s letterhead to the Director of the City’s Department of Health and
Human Services, who will forward it to the City’s Risk Manager, providing reasons
why the insurance coverage should be waived. Waivers will be considered on a
case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the per"formance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and
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endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind cdverage on its behalf. In addition,
Organization, shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
désignee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

" E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages herein are not adequate.

F. The procuring or eXistence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract. |

Section 12.

A. Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used,
then the building must be maintained as a shelter for or provide supportive
services to homeless individuals for not less than ten (10) years nor more than
fifteen (15) years according to a written determination delivered to Organization by
the City, and such determination shall state when the applicable period of time
shall commence and terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant
12
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funds will be used for supportive services, assessment and/or homeless
prevention services shall be maintained as a shelter or provider of programs for
homeless individuals during the term of this Contract.

| C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the corhpletion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

- Contract regarding‘the provision of services or the payment of operating costs for
supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 11.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organizatibn.

(2) In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

13
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(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or
supportive services only assisted in whole or in part under this Contract or
in which services are provided that are asslisted under this Contract, contain
sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to

be a religious or faith-based organization.

ARW:bg A14-01672

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services. ‘

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use spéce in their

facilities to provide HUD funded services, without removing religious art,
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icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization’s mission statements and
other governing documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acduisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded
improvements. Disposition of real property after the term of the grant, or
any change in use of the property during the term of the grant, is subject to
government-wide regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or
families with assistance in obtaining:

(1)  Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health
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treatment, counseling, supervision and other services essential for
achieving independent living; and
(2)  Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.
l. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD. |
J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H".
K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "[".
~ Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.
| Section 14. The City shall facilitate the submission of all reports réquired
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget, requests
for changes to Organization’s application for grant funds and requests for changes to
Organization’s Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing
16
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and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 16. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Contract at any time for
any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Contract, all funds held by Organization under this Contract which
have not been spent on the date of termination shall be returned to the City.

Section 18. This Cohtract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 19.. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 20. The acceptance of any servvice or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 21.  This Contract shall be governed by and constfued pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract
17
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and one or more attachments, the provisions of this Contract shall govern.
IN WITNESS WHEREOF, the parties have signed this document with all

the formalities required by law as of the date first stated above.

UNITED STATES VETERANS
INITIATIVE, a California nonprofit
corporation

Do , 2014 By %WLW f
' Name_ L& /Y Ml 1 jmy
Tite_ e Pec. D
2014 By

Name
Title

“Organization”

CITY OF LONG BEACH, a municipal
corporation

\ : Assistant City Manpgel
JZWN/A—W [ 2014 B I Wthdor”™ e

“—  City Manager EXECUTED PURSUANF
TO SEGTION 501 OF
THE CITY CHARTER,

'}

I(City’l
This Contract is approved as to form on )496&7' 8 , 2014.

CHARIZES PAWN, City Attorney
By /W /&————,’ﬁ

ZJ V77 Deputy
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City of Long Beach
2013 Continuum of Care (CoC) Program
Scope of Work

Agency: United States Veterans Initiative ~ Project Name: ADVANCE
HUD Grant: CA0622U9D061306 CLB Contract: PENDING

Program Objective: The ADVANCE Project is funded for 20 beds of Transitional Housing for
homeless female veterans. Its total capacity provides 35 beds of intensive transitional housing
for homeless female veterans with an emphasis on outcomes of employment and

residential stability. The purpose of the ADVANCE program is to assist homeless female
veterans achieve their highest level of independence by alleviating the barriers that have
prevented them from obtaining and maintaining employment through a network of supportive
services and employment opportunities. This is an intensive case management model with the
goal of achieving full-time employment, or securing some type disability income, and
completing a transition plan with an emphasis on their future housing and continued sobriety.

The ADVANCE Program provides groups tailored specifically to address the barriers to
employment and independent living. Topics include motivation, job readiness, inter-personal
skills and regulating distress and emotion, women's 12 Step groups, health education,
exercise class, medication self-management and family involvement. Assistance is available to
address the topics of domestic violence and child related matters. ADVANCE is an abstinence
program with supports in place to ensure continued sobriety.

The ADVANCE program has identified four tracks within the program, although all programs
are individualized to the needs of the client.

The four tracks are as follows:

1. The Substance Abuse Treatment Track

2. The Work Re-Entry Track

3. The Renew Program (Sexual trauma treatment program)

4, The Life Plan Track (disabled vets)

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance
Requirements .

The agency will participate in the Long Beach CoC Centralized and Coordinated Assessment
System through the Multi-Service Center, which coordinates intake, assessment, and provision
of referral services. The agency will fill vacancies within 7 working days.

Outcomes/Performance Measures

Universe# | _Target # Target %

Persons exiting to permanent housing
1 I(subsidized or unsubsidized) during the 20 16 80%
operating year.

Persons age 18 and older who increased
their total income (from all sources) as of

0,
2 the end of the operating year or program 20 12 60%
exit.
The % of persons (Adults and Children)
3 who exited the transitional housing 20 17 85%

program during the operating year with a
" jstay of 365 days (1-year) or less.

Note: Universe number reflects project participant chart PIT

)
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CITY OF LONG BEACH
2013 Continuum of Care (CoC) Program

Project Budget for United States Veterans Initiative, inc.  Project Name: _Advance

HUD Contract # CA0622U9D061306 City Contract# PENDING

Operational Period from 09/01/2014 to 06/30/2015 (10 months)

R

1. Leased Structure

s L il . . . i o . b Ll
; . |Case management, intake and assessment, development of the participants’ case plans with
1. CM - Case Manager-2.0 FTE 60,417 specific goals and objectives for establishing self-sufficiency, perform interventions, crisis

oriented counseling, conduct group and individual counseling sessions.

Residential supportive services, support case manager in daily program functions, administer
2. CM - Resident Assistant - 2.0 FTE 29,167 detox screenings, assist with program policies and procedures, facilitate recreational activities
and daily inspection of facilities.

Enforce program policies and procedures, monitor expenses, community outreach, conduct case

3. CM - Program Director - 0.20 FTE 7,292 review of program participants, perform interventions and crisis oriented counseling, conduct
individual and group counseling.

4. CM - Fringe Benefits (26.6%) 25,768 For payment of fringe benefits

5. CM - Telephone 1,667 For payment of landline phones including internet used by program participants

6. CM - Insurance ) 1,664 For Organizational Insurance Cost

7. CM - Program Supplies 6.667 E[Za iargnset?g ;{ezr,olgzanrg ;u;aup;i;isezrepzi-rticipants such as: hygiene products to include grooming,|f

8. CM - Clothing 1,563 For payment of program participants' clothing.

9. Food - Meals 18,649 For purchase of food in preparation of meals for program participants.

10. Transportation - Bus Passes/Tokens ' 3,750 For payment.of bus passes and tokens for program participants.

TOTAL SUPPORTIVE SERVICES otal Project Budget for Supportive Services
[TOTAL SUPPORTIVE SERVICES (Activities Request) Total Supportive Services (Activities Request). Allowable for Reimbursement

l Administration (3%) l For administration of grant (3%=%5,215; City of Long Beach 4%=$6,952).

PRI e a ol 0l
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-5476-1-01]
RIN 2606-AC20

Homeless Emergency Assistance and
Rapld Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2008,
_consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD'’s application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Act also
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program, This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be dishursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities,
DATES: Effective Date; August 30, 2012,
Comment Due Date, October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500,
Communications must refer to the above

dacket number and title, There are two
methods for submitting public
comments, All submissions must refer
to the above docket number and title,

1, Submission of Comments by Mail,
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276, '
Washington, DC 20410-0500,

2. Electronic Submission of
Comments, Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically, Electronic
submission of comments allows the
commenter maximuim time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public, Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public,
Commenters should follow the
instructions provided on that site to
submit comments elsctronically.

Note: To receive consideration as public
comments, comments must be submitled
through one of the two methods specified
above, Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments, Facsimile
(FAX) comments are not acceptable,

Public Inspection of Public
Comments, All properly submitted
comments and communications
subinitted to HUD will be available for
public inspection and copying botween
8 a.m. and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regnlations.gov,

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Dirsclor, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Strest SW,,
‘Washington, DC 20410-7000; telephone
number 202-708-4300 {this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the
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Federal Relay Service at 800-877-8339
(this is a toll-free number),
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim ruls implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Aat of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.,
(See 42 U.8.C, 11301.) The purpose of
the Continuum of Care program is to
promote communitywide cornmitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local

. governments to guickly rehouse

homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD'’s
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Reom
Occupanacy grant programs into one
grant program: The Continuum of Care
program, Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants,
By consolidating homeless assistance
grant programs and creating the
Continuurn of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless, Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD, These provisions are
summarized below,

1, General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms, In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant,” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless, A Continuum of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities, A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The

- collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

- 2. Establishing and Operating a
Continuum of Gare (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care, HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis, In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services, HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area, Gontinuums
are also respongible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application,

3. Application and Grant Award -
Process (Subpart G): The Continuum of
Care grant award process begins with a
determination of a Continuum'’s
maximum award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars, HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program,
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agroements, All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Gomponents and Eligible
Costs (Subpart D): Continuum of Care
funds may be used for projects under
five program components; Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered oligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs; HMIS, project
administrative costs, relocation costs,
and indirect costs,

6. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPGC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness,

6. Program Requirements (Subpart F):
All recipients of Continuum of Cere
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must he
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program :
requirements of recipients include:
Abiding by housing quality standards
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and suitable dwelling size, assessing
supportive services on an ongoeing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupéncy.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical agsistance
to those who apply for Continuum of
Care funds, as well as those who are -
selected for Continuum of Gare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkesping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure, As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.

Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD’s Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010, HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act-as amended by
the HEARTH Act (i.e., Sheltor Plus Care,
Supportive Housing Program, Single -
Room Occupancy). The changes
initiated by this interim rule will
sncourage Continuums of Care to
astablish formal policles and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will ]ead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness,

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L, 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
" of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations,

1. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22, This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes,
‘Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11371 et seq.}
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons, The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1996, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Oceupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless psople. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural

. Homelessness Grant program,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless,” HUD .
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on

. December 5, 2011 (76 FR 75994), The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and “homeless individual with a
disability,” In addition, the Defining
Homeless rule included recordkesping
requirements related to the “homeless”
definition, On December 6, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75964). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to Implement the.
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database, Today’s publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
MeKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system »
administratively established by HUD in
1995, A Continuum of Gare is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelier, but
involves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupangy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the

. efficiency and effectiveness of the

coordination of the provision of housing
and services to address the needs of the
homseless, The regulations established
by this rule are directed to carrying out. -

this congressional intent.
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I1, Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuels and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, in order to meet the
purposs of the HEARTH Act,
sstablished in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources, In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in eccordance with the
HEARTH Act, However, while the
HEARTH Act directed that regulations
be established for HMLS, HMIS is not’
new to many HUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD’s existing HMIS instructions and
guidancs,

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)

Purpose and scope, The Continmuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislogation to those persons; promote
access 1o, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and



45425

Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of “developmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule, Public
comments have already been solicited
and additional public comment is not
solicited through this rule, The
Dscember 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions, The final
definitions of these terms took into
consideration the public comments
.received on the proposed definitions as
set out in the April 20, 2010, proposed
tule. This interim rule adopts the
definition of *at risk of homelessness”
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless’
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule, Commenters raised concerns with
the meaning of the phrase ‘‘where each
homeless occasion was at least 15
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
bas caused HUD to reconsider
procesding to apply a definition that
includes this phrase, without further
consjderation and opportunity for
comment, In this rule, HUD therefore
amends the definition of “‘chronically
homeless” in the Consolidated Plan
regulations to strike this phrase, The
removal of this phrase returns the
definition to one with which service
providers are familiar, The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions, ' )

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum, HUD highlights that the Act
does not contain different definitions for
“applicant” and *collaborative
applicant,” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Gare (the
“collaborative applicant”), Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds, :

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, asssssment, and
provision of referrals, A centralized or
coofdinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool, This
definition establishes basic minimum
requirements for the Continuum’s
centralized or coordinated assessment
systern,

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum,. As discussed above, the
“applicant” is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds, The clarification is necessary in
this rule-because Gontinuums of Gare
are not required to be legal entities, but
HUD can enter into contractual
agresments with legal entities only,

Continuum of Care and Continuum
are defined to mean the group that is
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organized to carry out the ‘
responsibilities required under this p
and that is composed of representatives

of organizations including nonprofit

homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area, Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum, For example, if a
Continuum of Carée did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum,

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule,
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995, Logal
granteeg and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities

- across the geographic area,

Consequently, HUD is maintaining the
Continuum of Gare terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care. :
High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD, Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD’s
substitution of the term “Continuum of
Care” for ““collaborative applicant,” the
definition of “high-performing
gommunity” in this interim rule
provides for designation of Continuums
of Cere that represent geographic areas
designated as high-performing
communities, The standards for
becoming & high-performing community
can be found in §578.85 of this interim
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rule and will be discussed later in this
preamble,

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “private nonprofit organization” is
defined in section 424 of the McKinney-
Vento Act as follows: “"The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B) that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,’”’ In HUD's
regulatory definition of “‘private .
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepied accounting principles, HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards, As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent, HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of “‘permanent housing”
states: ‘“The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,”
Additionally, in the regulatory -
definition of ‘‘permanent housing,”
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participanis in
obtaining stability in housing, even
when the rental assistance is temporary,
These requirements are consistent with
Section 8 requirements,

Specific request for cornment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing, ,

Project is consistent with the statutory
definition of “project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory languags, Section 401
defines “project” as, with respect to
activities carried out under subtitle G,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource, In HUD’s definition
of “praject’ in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified, In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds, '

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD, HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as ‘‘an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (if) awards
the funds to project sponsors to carry
out the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds,

Safe haven is based on the definition |

of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act, Although no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Gontinuum of
Care program and, therefore, HUD
proposss to include the term in the
Continuum of Care program regulations,
The term “safe haven” is used for
purposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homseless persons with severe mental
illness who came from the streets and
have besri unwilling or unable to
patticipate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or
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fewer persons, and provide low-demand
services and referrals for the residents,

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentalify of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
“subrecipient” is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsgor, throughout this regulation,

Transitional housing is based on the
definition of “transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Gare program, The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an oligible applicant selected by the
Continuum of Cars to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collahorative applicant,

Establishing and Operating the
Continuum of Care (Subpart B)

In general, The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process. .
Consequently, under this interim rule,
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HUD focuses on the rules and :
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

' As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds, HUD choss this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforgeable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
{otherwise designated by statute {o the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable dutiés of section 402(f)
of the McKinney-Vento Act,

Subpart B of the interim rule =
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Coritinnum
of Care,

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish & Continuum of Care, As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless end formerly homeless
individuals, Where these organizations
are located within the geographic area

.served by the Gontinuum of Care, HUD

expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request for comment, HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum, HUD requires two
characteristics for all board
compositions, These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person, Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents, '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule, HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair. or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants

rogram (ESG) recipient’s agency

ocated within the Continuum’s
geographic area, HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Gontinuums to share
challenges that will be encountered
when implementing this requirement,
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefors, in communities where
ESG recipients and/or Continuums do
not feel tﬂis requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels,

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Gontinuum
of Care is responsible: To operate the
Continuum of Care, {0 designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes requirements within these
three major duties,

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements, These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that tho process is
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inclusive and fair, HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care, HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care’s
performance in reducing homelessness
by looking at the overall performance of

* the Continuum, as opposed to

measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act, This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Ceare planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
approprigte funding to support planning
costs,

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of -
homeless assistance and homeless
prevention programs in communities, In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs,

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions,
For example, rural areas will have
significantly different systems then
urban ones. While the common thread .
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next, Some
examples of centralized or coordinated
assessment systems include: A contral
location or locations within a ,
geographic area where Individuals and
families must be present to receive
homeless services; a 211 or other hotline
gystem that screens and directly
connects callers to appropriate homeless
housing/service providers in the aree; a
‘‘no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment serviges to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas,
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks, Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violencs, sexual assault, and
stalking, In developing the baseline
roquirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whsther victim service providers should
have the option to participate or not,

Specific request for comment, HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question, As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of -
individuals and families who are
fleeing, or attempting to flee, domestic
violencs, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers, These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are flesing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track’ within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the nesds of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violencs situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure.
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems wha
can share both what has worked well
and how these systems could be
improved, HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards
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when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic ares, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be found in § 578.,7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580,
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensnring
consistent participation of recipients
and subrecipients in the HMIS,

Continuuimn of Care planning, The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area, The interim rule
defines the minimum requirements for
this systematic approach under
§578,7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.

HUD has determined that since the
Continuum of Care will be the larger
planning organization, the Continnum
of Care must develop and follow a
Continunm of Gare plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA),

While these planning duties are not

_explicitly provided in section 402(f) of

the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim ruls, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continilums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
aren, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

Preparing an application for funds, A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part,
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application, This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding, As previously noted in this
preambls, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application, If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant, That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. 1f only
one application is submitted by the
. collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs, In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in

§ 578.23(c), and is required to monitor
and sanction subrecipients in
compliance with § 578,107,

Wgether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agenacies, To be
designated as the Unified Funding
Agency (UFA) for the Gontinuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule-establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA, These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are

described below,

The duties of the UFA established in
§678.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submiit the application for
funding, the Continuum of Care retains
all of its duties. :

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants, Section
578,13 of this interim rule addresses the
remedial actions that may be taken,

Overview of the Application and Grant
Award Process (Subpart G)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments, An eligible applicant
must have been designated by the
Continuumn of Care to submit an
application for grant funds under this
part, The Continuum’s designation must
state whether the Continuum is
designating more than one applicant o
apply for funds, and if it is, which
ﬂpf)licant is being designated the
collaborative applicant, A Continuum of
Care that is designating only one
applicant for funds must designate that

applicant to be the collaborative
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applicant, For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of & State or local
government that has constituted itself as
an entity, HUD has not included a
consortium in the list of eligible
applicants, As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care, A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents, In essence, the Continuum of
Care acts as a consortjum, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant,

Determining the Continuum’s
maximum award amount, The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistances,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars,

- Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amounts for sach metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geagraphic area, -
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579, The
PPRN for each of these areas is based
upon the ‘“need formula” under
§579,17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under § 579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formula, HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site,

To establish the amount on which the
nesd formula is run, HUD will deduct .
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s, PPRN, First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Gommonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have besn funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004; Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and utban
counties that have not beén funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico,

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects .
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §678.17(a){4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum,

Specific request for comment, HUD
specifically requests comment on the
method established in §578,17(a){4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year,

The second step in determining a
Continuum’s maximum award amount
is egtablishing a Continuum of Care’s
“renewal demand.” The Gontinuum'’s
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
. before any adjustments to renta]

assistance, leasing, and operating line

items based on changes to the FMRs in
the Efcifraphic area.

Third, HUD will determine the
Continuum of Care’s Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care, The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care, :

Fourth, HUD will determine the
maximum award amount, The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continutum; updates to
leasing, operating, and rental assistance
lins items based on changes to FMR;
and the availability of any bonus
funding during the competition,

Application process, Each fiscal year,
HUD will issue a NOFA, All :
applications, including applications fo
grant funds, and requests for :
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Gonsolidated
Plan regulations in 24 CFR part 91, The
applicant must submit & certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The.
certification must be made by the unit
of general locel government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F, The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U,S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in
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the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act, HUD
will announcs the awards and notify
selected applicants of any conditions
imposed on the awards.

rant agreements, A recipient of a
conditionally awarded grant must
satisfy all requirements for obligetion of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578,31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension,

The interim rule requires that site
control be established by each recipient .
raceiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services, HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HOD's
determination on the time needed to
establish site contro] is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD-
perform an environmental review for
each property as required under HUD’s
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Gare program funding under this part
must supply ell available, relevant
information necessary to HUD, and
carry out mitigating measures requirsd
by HUD, The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements,

xecuting grant agreements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Gontinuum
of Care planning costs and UFA costs,
if any, These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and onse for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other,

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD’s minimum requirements,
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care,

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act, These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

. would not be eligible under the

Continuum of Care program, For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
becauss funding is withdrawn,

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded, HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides,
based on the Janguage in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report, The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578,103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving

-grant funds for acquisition,

rehabilitation, or new construction are
expected {o submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agresments that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
pr%ect.

ppeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act; if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth In section 427 of the Act,
Consistent with HUD’s use of the term
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Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicani(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded {and thet any projects submitied
with both applications will not be
funded), To appeal HUD’s decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the |
date of HUD’s announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD, HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act, The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process, An
organization may submit a solo
application to HUD and appeal the
Continuum’s decision not to include it
in the Continuum'’s application, If HUD
finds that the solo appFicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant 1o that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future, HUD may
also reduce the award to the
Continuum’s applicant(s).

Section 422(ﬁ§’(l) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under

' §578.85(c). Applicants that are denied

funds by HUD, or that requested more -
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD’s announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appoal.

Program Components and Eligible Costs
(Subpart D}

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing, .
suppaortive services only, HMIS, and, in
some cases, homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects, One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§678.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also sligible under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and § 578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible, The interim rule clarifies that
Gontinuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance

ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule.
does not, Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participant may receive short-
term, or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this

. part may receive any of the supportive

sorvices set forth in §6578.53 during
their participation in the program, The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program,

Specific request for comment. While
HUD'’s experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some.
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management, .

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS,

As sst forth in Sectlion 424{c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

_PAGE
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homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistancs,
as set forth in 24 CFR 576,103,
necessary to prevent an individual or
family from becoming homeless,

Planning activities, Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§ 578.39(b) and {c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs,
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomss of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicent may use no more
than 8 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning,

HUD is defining “of the total funds
made available’ to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule, HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand, This will help Continuums of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
dutles and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand), The
administrative funds related to CoC
planning made available will be added
to a QoC’s FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs, Under
this interim rule, HUD lists eligible UFA
costs in § 578,41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no mors than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted acoounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount, ‘

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord,
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in § 578,51, The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTH Act
amendments to the McKinney-Vento
Act,

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or oxganizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause, The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP),

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income; Income must be calculated in
accordance with HUD’s regulations in
24 CFR 5,609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees.

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section ¥rovides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance, This section also provides
that project-based rental assistance may

" inglude rental assistance to preserve

existing permanent supportive housing
for homeless individuals and families,
Given that the availability of affordable
rental housing has been shown tobe a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions-Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons, o

_As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit, The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries, If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery,

Under this interim ruls, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking, Under the
definition of “tenant-based” in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all ather obligations of the program and
reasonably believe that he or she is
imminen&y threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm must.
be from further domestic violence,
dating violencs, sexual assault, or
stalking, which would include threats

. from a third party, such as a friend or
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family member of the perpetrator of the
violence, HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Examples of appropriate

" documentation of the original incident

of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records,
Docuimentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional ffom whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records, The
housing or service provider may also
consider other documentation such as
emails, voicemnails, text messages, social
media posts, and other communication,
Because of the particular safety
concerns surrounding victims of
domestic viclence, the interim rule
provides that acceptable evidence for
both the original violence and the.
reasonable belief include an oral
staternent, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household,
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
recelving tenant-based rental assistance
in permanent housing, This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinato service-delivary is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and

_ are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove,

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a Jandlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person, A person
staying in an institution for less than 60
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to éxceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
prograin participant, per unit, This
assistance can be provided only at the
time the program participant exits the
housing unit,

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants, All eligible
costs are eligible to the same extent for
program panicfjpants who are '
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(ATDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking, Any cost thai
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
ahuse treatment services, transportation,
and utility deposits.

'The detinition of “‘supportive
services’ in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule,
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking, The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item In the
project budget, HUD has determined
that these costs can be included in the
funding categories already established,

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A-87 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
“Cost Principles for State, Local, and
Indian Tribal Governments,” OMB
Circular A-122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Principles for Non-Profit
Organizations.”

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs,

H)igh-Performing Communities (Subpart

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs, Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUD Wab site (www.hud.gov) for
public comments, In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications,

Requirements, The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPG are
met, An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPGCs, ]

Standards, In order to qualify as an
HPG, a Continuum of Care must
demonstrate through reliable data that it
maeets all of the required standards, The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and
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presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the meen length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance,

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high, It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving ’
designation of a HPC and being allowed
to spend funds in accordance with
§678.71, ‘

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community, HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent, The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD, This
type of standard would be entirely
reliant upon self-reporting. .
Additionally, individuals and families
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‘have the right to decline having their
data entered into the HMIS, HUD usss
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,

and HUD defines the calculation in the -

HMIS rule; therefore, the measurement
will be consistent between Gontinuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action.” This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance, HUD has
defined “communities that compose the
geographic afea” to mean the entire
geographic area of the Continuum, This
definition will also provide consistency
of measurement since most of HUD’s
measurements are across the entire
Continuum of Care geographic area,
HUD has further defined “actively
encourage’’ within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area, The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
community,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble,
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums,

The interim rule provides thata |
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§6578.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC,

Selaction, HUD will selsct up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578,65,
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPG designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year,

Eligible activities. Recipients and
subrecipients in Gontinuums that have
been designated an HPG may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program.
All eligible activities disgussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permaneént housing, This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families, Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in § 578.7(a)(9)(v), |
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule,

Program Requirements (. Sui)part F)

All recipients of Gontinuum of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD, '

Matching, The HEARTH Act allows
for a new, simplified match
requirement, All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match, The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis,

For in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform administrative
requirements for HUD grants, The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations, The requirements of 24
CFR part 85 apply to tha recipient and
subrecipients that are units of general
purpose local government, The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 applies to adminisiration
funds, as welFas Continuum of Care
planning costs and UFA’s financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

)
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in HPCs may use maich on eligible
activities described under §578.71,

General operations, Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project’s
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must -
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
perticipation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act,

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards, This
requirement is designed to ensure that
Erogram participants are placed in

ousing that is suitable for living,
Additionelly, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs,
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program, Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. ' :

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program,
For example, if a Continuum of Cere
recipient operates a transitional housing
program wilh substance abuse treatment
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services, the recipient may require
program participants to participate in
those services, By contrast, in a program
that offers services but whose purpose is
not substance abuge treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupaney.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
I, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in ssrvices or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy,

Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 80 days, assistance may
continue until the expiration of the
lease in effact at the time of the
qualifying member’s death,
incarceration, or institutionalization,

Displacement, relocation, and
acquisition, All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds,

Timeliness standards. Recipients
must inftiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in mesting the obligation
and expenditure deadline historically
imposed by the annusl HUD
appropriations act, HUD may reduce a
grant term to a texm of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on uses where
religious activities may be concerned, It
is HUD's position that faith-based
organizations are able to compste for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely becauss of their religious
character or affiliation, or, alternatively,
the absence of religious cheracter or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5,109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs, (See, for example, 24 CFR
574.300(c), 24 CFR 582,115(c), and 24
CFR 583,150(b).)

HUD'’s equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 18,
2002 (67 FR 77141), Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for falth-based
and comrinity organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on _
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
rejterates a key principle underlying
participation of faith-based.
organizations in federally funded
activities and that is that faith-based
organizations bs eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character,

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such
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services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
arefusal to hold a religious belief, ora
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religions
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financiel
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance,
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious’ in
lieu of “inherently religions.” The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.

Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partrierships .
(Working Group) to review and evaluate
existing regulations, gnidance
documents, and policies, and directs the
OMB to issue guidance to agencies on -
uniform implementation following
receipt of the Working Group’s report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.2

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies, However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as “explicitly religious” and “overt

1The reporl is available at: httpy/
wwiv,whilehouse.gov/sites/defauli/files/uploads/
finalfaithbasadworkinggroupreport,pdf,
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using foederal
funds for their supportive services,
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that dpirects the
referral to alternative providers,
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
benseficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place, HUD may,
following receipt of public comment
and further consideration of this issuse,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any .
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013,

This section of the interim rule also
contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit, As the Continuum of Gare
substantially increases the types of
assistanco that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit,

Termination of assistance, The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law, Recipients may resume
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumnstances in
determining whether termination is
appropriate, Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases, HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements, The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws,
Section 578,93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(e) apply. This includes, but
is not limited to, t%e Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may -
exclusively serve a particular
subpopulation in transitional or
permansnt housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated seiting appropriate
to the needs of qualified individuals
with disabilitios, This “integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities,

There are certain situations in which
a recipient or subrecipient may limit
housing to & specific subpopulation, so
long as admission doss not discriminate
against any protected class, as well as
instances wheré recipients or
subrecipients may lmit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing, For
example, § 678,93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g,, homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in & protected class,

Section 6578.93(b)(3) states that
housing may bs limited to families with

children,

ATTACHMENT .....C...n....

PAGE...\.... OF ..X ... PAGES

Section 578,93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single

" sex when such housing consists of a

single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex. .

Further, §§578.93(b)(4) and (5) clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when profects providing
sober housing may exclude persons,

HUD’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation, Section
578,93(b)(8) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or.executive order to a specific
subpopulation, the housing may be
limited to that subpopulation,

Section §78.93(b)(7) provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples,

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package -
designed to mest the needs of hard-to-
reach homeless persons, However,

§ 578,93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible iridividual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability, Below
are general examples to offer guidance
on this subsection, Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project s opposed
to a person’s category or subcategory of
disability, While these general .
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis,

One clarifying example is as follows,
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
 medication management, The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless, When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or familias, but if
there are no such individuals or families
either on a waiting list or applying for

entrance to the program, the recipient or-

subrecipient cannot deny occupangy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual. ‘

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, If Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS, .

In another example, a private,
nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services'including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied, '

Section 578.93{e) incorporates the
“preventing involuntary family
geparation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule, This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housging for families with male children
under the age of 18,

Specific request for comment. HOUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange,

Other standards, In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve pérsons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program ingome,

Additionally, recipients are required
to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint '
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions 1o recipients and
subrecipients in the use of grant funds.

Administration (Subpart G}

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emorgency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer
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of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs,

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds,

Recordkeeping requirements, Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records, However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Contimium of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
dogumentation of ‘‘at risk of
homelessness” and these requirements
can be found in § 676.600(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011; Because the documentation
requirements pertaining to “at risk of
homelessnoss” were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
{24 CFR 92.508) and other HUD
regulations,

cluded along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the



Federal Register/Vol, 77, No, 147/Tuesday, July 31, 2012/Rules and Regulations

45439

confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approvel, evidenced by a
grant amendment signed by HUD and
the recipient, The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient,
Additionally, the interim rule provides
contingencies that must be mst before
. HUD will approve the grant
amendment, These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records,

Sanctions, The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds, Thess
revisions draw from the requirements at
24 CFR 85,43 and other HUD program
regulations,

Close-out, The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal, Section 578,109 of this
interim rule specifies the actions that
must be taken after the closeount,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

111, Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 682, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being, When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations,

1V, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-

. Assisted Housing Serving Persons with

Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§ 5,601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;

§ 5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the

regulations for which are in 24 CFR part

68, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section,

V, Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.2 Notice and public

2The Administralive Progedure Act (6 U.S.C.
Subchapter 11) (APA), which governs federal
rulemaking, provides in section 553(a) thal matters
involving a mililery or foreign affairs funation of the
United States or & matier relating to federal agency
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procedures may be omitted, however, if
HUD dstermines that, in a particular

. case or class of cases, notice and public

comment procedure are ‘‘impracticable,
unnecessary, or contrary to the public
interest,” (See 24 CFR 10,1,)

In this cage, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.® Gongress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112—
55, approved November 18, 2011) (FY -
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.6983 billion
for the Continuum of Care and Rural
Housing Stability programs, While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations, The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding,” (See Conf, Rpt. at
page 319, Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, fir;t, of a proposed rule, As

management or personnel or to public property,
loans, grants, benefils, or contracts are exempt from
the advance notice and public comment
requirement of seclions 663(b) and (c) of the APA,
In its regulations in 24 CFR 10,1, HUD has waived
the exemption for advance notice and public
comment for matters that relate lo public properly,
loans, grants, benefits, or contraets, and has
commilted to undertaks notice and cornment
rulemaking for these matters,

3 Although HUD's regulation in 24 CFR 10,1
provide that HUD will involve public participation
in its rulemneking, this regulation also provides that
notice and public procedure will be omitted if HUD
determines in & particular case or class of cases that
notice and public procedure are impracticable,
unnecessary, or contrary to the public interesl.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012,

Tor the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the fina! rule,

VI, Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563

(Improving Regulations and Regulatbry '

Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffeclive, insufficient, or excessively
burdensorme, and to modify, strearnline,
expand, or repeal them in accordance
with what has been learned,” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public, This rule was
determined to be a “significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has besn discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD's long-
standing Continuum of Care planning
process, The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs {Supporiive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program, As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the thres programs (see, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 398456}, In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Gontinuum of Care
program to date, Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Contimium of Care
program, this interim rule would also
have no discernible impact upon the
gconomy.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counssl, Room
10276, 451 7th Street SW,, Washington,
DC 204100500, Due to sscurity
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or

" hearing impairments may access this

number via TTY by calling the Federal
Relay Service at 800-877-8339,
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the |
environmenl! has been mads in
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accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S5.C,
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500,
Due to security measures at the HUD
Headquarters building, pleese schedule
an appointment to review the FONSI by
calling the Reguletions Division at 202—
708-3055 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at-800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.,

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory '
flexibility enalysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them

. on the burden of the requirements for

the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome, Therefors, HUD has
determined that this rule would not
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have a significant economic impact on
a substantiel number of small entlties.

Notwithstanding HUD's
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD’s objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism’’) prohibits an agency from
publishing any rule that has federalism

implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order,

Paperwork Reduction Act

The information collection
requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The burden of the information
collections in this interim rule is
estimated as follows:

REPORTING AND RECORDKEEPING BUHDEN

Response N
Number of Total annual Burden hours | Total annual
Information collection respondents f(;e&urgncg YeSpONSes | per esponse hours

. ge,
§578.5(a) Establishing the CoC ....vvmmecsrerssrienns PR 450 1 450 8,0 3,600
§578,5(b) Establishing the Board .. . 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings ......... . 450 2 900 4.0 3,600
§578.7(a)(2) Invitation for New Membars . 450 1 450 1.0 450
§578.7(a)(4) Appoint comMIEBS .iuvemerrmncnsnrsmismmne 450 2 900 0.5 450
§578.7(a)(5) Governance Chaner ......eswseriiosens: 450 1 450 7.0 3,150
§6578.7(a)(6) and (7) Monitor performance and evaluallon 450 4 450 0.0 4,050
§578.7(a)(8) Centralized or coordinated assessment sys- . .

LBIM vnsiarsrsnsrisssissisnssseninns s reenn s 450 1 450 8.0 3,600
§578.7(a)(9) Wntlen standards e 450 1 450 5.0 2,250
§578.7(b) Designate HMIS ..., 450 1 450 10.0 4,500
§578.9 Application for funds .. 450 1 460 180.0 81,000
§578.11(c) Develop CoG plan ... 450 1 450 ‘8.0 4,050
§578.21(c) Salistying condilions ....... 8,000 1 8,000 4.0 32,000
§578.23 Execuling grant agresments ....... 8,000 i 8,000 1.0 8,000
§578.35(b) Appeal—s010 ... e 10 1 10 4.0 40
§578.35(c) Appeal—denled or decreased funding . 15 1 16 1.0 16
§ 578.35(d) Appsal—compeling CoC .......... e " 10 1 10 8.0 50
§578.35(e) Appeal-—Consolidated Plan cerification .. 5 i 5 2.0 10
§578.49(a)—Leasing exceptions ... s 5 i 5 1.6 7.5
§678.65 HPC Standards ... N e 20 1 20 10.0 200
§578.75(a)(1) State and local requlremenls—appropriate

881vice provision ... erreseenvans e e s 7,000 1 7,000 0.5 3,500
§578.75(a)(1) State and local requlremenle—houslng :

codes ... RO e sEa R0 8 20 1 20 3.0 60
§ 578.75(b) Housing quallly standards 72,800 2 145,600 1.0 145,600
§578.75(b) Sultable dwelling size ........ 72,800 2 146,600 0,08 11,648
§ 678.75(c) Meals ......... Seanernrne 70,720 1 70,720 0.5 35,360
§578.75(e) Ongolng assessment of supponlve servlces 8,000 1 8,000 1.6 12,000
§578.75(f) Resldentla) sUpamVISION ... e 6,600 3 19,800 0.76 14,850
§678,75(g) Participation of homeless individugls .... 11,600 . 11,500 1.0 11,500
§ 578.75(h) Supporilve service agreements ......... 3,000 100 30,000 0.6 16,000
§578.77(a) Slgned leases/occupancy agreements .. 104,000 2 208,000 1.0 208,000
§578,77(b) Calculating ocoupancy charges ... 1,840 200 368,000 0.75 276,000
§578,77(c) Calculating rent .....cuuenaes e 2,000 200 400,000 0.75 300,000
§578.81(a) Use restriction ... TUTN 20 1 20 0.5 10
§578.91(a) Termination of assIsStance ..., 400 1 400 4.00 1,600
§578.91(b) Due process for termination of assistance ...... 4,500 1 4,500 3.0 13,600
§ 578.95(d)—Conflict-of-Interest 6XCEPHONS .uuimisisrerens 10 1 10 3.0 30
§6578.103(a)(3) Documenting homelessness ... 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Documenting at risk of homelessness 10,000 1 10,000 0.28 2,500
§578.103(a)(5) Dacumenting imminent threat of harm ....... 200 1 200 0.5 100
§578.103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.25 525,000
§578.103(a)(7) Documenting case management ........ 8,000 12 96,000 1.0 986,000
§578,103(a)(13) Documenting faith-based aotlvllies 8,000 1 8,000 1.0 8,000
§578,103(b) Confidentlality procedures .. 11,600 1 11,500 1.0 11,500
§578.105(a) Grant/projsct changes—-—UFAs 20 2 40 2,0 80
§578,105(b) Grant/project changes—mulllple project appll-

cants ... esrers s essenennnean TR o 800 1 800 2.0 1,600

Total vovmene P s e PR N (TR T PO 1,921,710.5
ATTACHMENT .....C....c...
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In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary

“ for the proper performance of the
functions HUD, including whether the
information will have practical utility;

{2) Evaluate the accuracy of HUD’s
estimate of the burden of the proposed
collection of information;

{3) Enhance the quality, utility, and
clarity of the information to be
collacted; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
technigues or ofher forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule, Comments must refer to the
proposal by nams and docket number
(FR-5478-1-01) and be sent to; HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DG 20503, Fax: (202) 395~
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Devslopment, 451 Seventh Strest SW,,
Room 7233, Washington, DC 20410~
7000,

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov, HUD
strongly encourages commenters to
submit comments electronically,
Electronic submission of comments
allows the cormmenter maximum tims to
prepare and submit a commeént, ensures
timely receipt by HUD, and enables
HUD to make them immaediately
available to the public. Comments
submitted e]actromcally through the
http://www.regulations,gov Web site can
be viewed by other commenters and
interested members of the publie,
Commentexs should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services,

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578-—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,

578,1 Purpose and scope,

5783 Definitions.

Subpart B—Establishing and Operating a
Continuum of Care

578,6 Establishing the Gontinuum of Care.

578.7 Responsibilities of the Continuum of '

Care.
578.8 Preparing an application for funds.
578.11 Unified Funding Agency.
578,13 Remedial action,

Subpart C—Application and Grant Award
Process

578,15 Eligible applicants,

578,17 Overview of application and grant
award process.

578,19 Application process,

578.21 Awarding funds,

578.28 Executing grant agreements,

578,26 Site control,

578,27 Consolidated plan,

578,29 Subsidy layering,

578.31 Environmental review.

678.33 Renewals,

578,36 Appeal.

Subpart D—Program Components and
Eligible Costs

578,37 Program components and uses of
assistance.

578.39 Continuum of Care planning
activities.

678,41 Unified Funding Agency costs,

578.43 Acquisition,

578,45 Rehabilitation,

578.47 New construction,

578,49 Leasing,

578,61 Rentul assistancs,

578,63 Supportive services,

578,66 Operating costs,

578,67 Homeless Management Information
System,

578.59 Project administrative costs,

678.61 Relocation costs,

578.63 Indirect costs,

Subpart E—High-Performing Communities

578.65 Standards.

578,67 Publication of application.
578,68 Cooperation among entities.
578.71 HPC-eligiblo aotivities,

Subpart F—Program Requirements

578,73 Matching reguirements. '

578,76 General operations,

578.77 Calculating occupancy charges and
Tent.

578,78 Limitation on transitional housing,

578,61 Term of commitment, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and
.acquisition,

578.86 Timeliness standards,
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678,87 , Limitation on use of funds,

578,88 Limilation on use of grant funds to
serve porsons defined as homeless under
other federal laws,

578,91 Termination of assistance to
program participants. .

578.93 Fair Housing and Equal
Opportunity,

578, 95 Conﬂicts of interest.

578,97 Program income.

578.09 Applicability of other federal
requirements,

Subpart G—Grant Administration
578,101 Technicél assistanca,
578,108 Recordkesping requirements,
578,106 Grant and project changes.
578,107 Sanctions,
578,109 Closeout,

Authority. 42 U.8.C. 11371 et seq., 42
U.S.C. 3535(d).

Subpart A—Gsneral Provisions

§578,1 Purposs and scope,

{a) The Continuum of Care program is
authorized by.subtitle G of tltip IV of the
McKinney-Vento Homeless Assistance
Act (42 US.C, 11381——11389)

(b) The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to 3 uickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and commumtles
by homelessness;

(3) Promote-access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencmg
homelessness.

§678.3 Definitlons.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities),

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Gontinuum,
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At risk of homelessness. (1) An
individual or family who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD,; -

(ii) Does not have sufficient resources
or support networks, e.g,, family,
friends, faith-based or other social .
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;
and :

(iii) Meets one of the following
conditions:

(A) Has moved because of economic
reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B) Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

{E) Lives ih a single-room occu ancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1,5 people per
room, as defined by the U.S. Census
Bureau;

{F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or-
institution); or

(G) Otherwise lives in housing that
has characleristics associated with
instability and en increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

{2) A child or youth who does not
qualify as “homeless” under this
section, but qualifies as “homeless”
under section 387(3) of the Runaway
and Homeless Youth Act (42 U,S.C,
5732a(3)), section 637(11) of the Head
Start Act (42 U.8.C, 9832(11)), section
41403(8) of the Violence Against
Women Act of 1994 (42 U.S.C, 140438~
2(8)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
264b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U,S.C,
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as “homeless"” under this

section, but qualifies as “homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.8.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals, A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool,

Ghronically homeless, (1) An
individual who:

(1) Is homeless and lives in & place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(if) Has been home%ess and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occesions in the last 3 years; and

(i) Can be diagnosed with one or

.more of the following conditions:
substance use disorder, serfous mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;
or
(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while

. the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91, '

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this
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part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C,
16002):

(1) A severe, chronic disability of an
individual that—

‘(1) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(i) Is manifested before the individual
attains age 22;

(i1i) Is likely to continue indefinitely;

(iv) Results in substantial functiona
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

{F) Capacity for independent living;

(G) Economic self-sufficiency,

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial -
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)() through (v) of the definition of
“developmental disability” in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life,

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 578,
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD,

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been dasignated as a high-
performing community by HUD,

Homeless means: ‘

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government {Jrograms for low-
income individuals); or

(iif) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homsless assistance;

(ii) No subsequent residencse has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U,8,C. 5732a),
gection 637 of the Head Start Act {42
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 140436-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.8,C. 1786(b)}, or section
726 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C, 11434a);

(11) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(iii) Have experienced persistent
instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and

gv Can be expected to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical bealth or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a.
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family wha:

(1) Is fleeing, or is attempting to flee,
domestic violence, dating violencs,
sexual assanli, stalking, or other
dengerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
place within the individual’s or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

(i1} Has no other residence; and

(1ii) Lacks the resources or support
networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
sysiem designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,

HMIS Lead means the entity
designated by the Continunm of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf.

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
lgast one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.
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Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means

an organization;

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual; .

(2) That has a voluntary board;

(3) Thathasa functionyng accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

{4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit organization does
not include governmental orgenizations,
such as public housing agencies,

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds,

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means an applicant that
signs a grant agreement with HUD,

Safe gaven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following;

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samos, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
da project,

Transitional housing means housing,
where all program’ participants have
signed a lease or occupancy agreement,
the purposs of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary, The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Gare to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§5678.,11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means &
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violsnce, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered woren’s shelters, domestic
violence transitional housing programs,
and other programs,

Subpart B—Establishing and
Operating a Continuum of Care

§578.,6 Establishing the Continuum of
Care,

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
dutfes of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals,

(b) The board. The Continuum of Care
must establish a buard to act on behalf
of the Continuum using the process
sstablished as a requirement by
§578.7(a)(3) and must comply with the
confligt-of-interest requirements at
§578,95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

(2) Include at least one homsless or
formerly homeless individual,

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b} of this section.

§578,7 Responslbilities of the Continuum
of Care,

(a) Operate the Continuum of Care,
The Continuum of Care must:

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2) Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care, The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years; '

(4) Appoint additional committees,
subcommittees, or workgroups;

(5) In consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(8) Consuilt with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(7) Evaluate outcomes of projects

- funded under the Emergency Solutions

Grants program and the Continuum of
Care program, and report to HUD;

(8} In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprshensive assessment of the noeds
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violencs, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
astablished by HUD by Notice.

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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Continuum of Care assistance. At a
minimum, these written standards must
include;

(i) Policies and procedures for
evaluating individuals’ and families’
eligibility for assistance under this part;

i1) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
recelving rapid rehousing assistance;

{(v) Policies and procedgures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is -
designated a high-performing
community, as described in subpart G of
this part, policies and procedures set
forth in 24 GFR 576.400(e}(8)(vi),
(e)(3)(vi), (e)(3)(viii), and (e)(3)(ix).

(b) Designating and operating an
HMIS. The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2) Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
guality plan for the HMIS,

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

{5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD.

{c) Continuum of Care planning. The
Continuum must develop a plan that
includes: )

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families, At
a minimum, such system encompasses
the following:

(i) Outreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategies,

{2) Planning for and conducting, at
least biennially, a point-in-time count of
homeless persons within the geographic
area that meets the following
requirements:

?i) Homeless persons who are living in
a place not designed or ordinarily used .
as a regular sleeping accommeodation for
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humans must be counted as unsheltered
homeless persons.

(ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice,

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(6) Gonsulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients,

§678.9 Preparing an application for funds.

(a) The Continunum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 678,19 of this subpart;

{2) Establish priorities for funding
projects in the geographic area;

(3) Determinse if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Gontinuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;

(ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum, This includes approving
the Continuum of Care application. -

§576.11 Unified Funding Agency.

(a) Becoming a Unified Funding
Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continunm,

{b) Criteria for designating a UFA.
HUD will consider these criteria when
deciding whether o designatea
collaborative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§678.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84,21
(for nonprofit organizations) and 24 CFR
86.20 (for States);

{8) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA., '

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

{2) Enter into legally binding
agreements with subrecipients, and
raceive and distribute funds to -
subrecipients for all projects within the
geographic area, ,

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars,

{4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 Remedlal actlon.

{a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum's geographic area,

{b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them -
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.16 Eligible applicants,

(8) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

{b) Designation by the Continuum of
Care, Eligible applicant(s} must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the

. collaborative applicant, If the

Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant,

¢) Exclusion, For-profit entities are
not eligtble to apply for grants or to be
subrecipients of grant funds,

§578.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD.
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned o meiropolitan cities, urban
counties, and all other counties,

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA, That amount is
calculated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

1i) From the amount in paragraph
(a}(2)() of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be sffective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homelsss prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

(iii) Deducting the amount of funding
necessary for Continuum of Cars
planning activities and UFA costs.

(3) PPRN is calculated on the amount

determined under paragraph {a)(2) of
this section by using the following
formula:
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(1) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Gommonwealth of
the Northern Marjanas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas,

1) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formuls, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004,

(i) The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the'CDBG formula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Splutions Grants program in
any year since 2004 and all other
counties in the United States and Puerto
Rico,

(4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will raduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care, HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide,

(b} Caleulating a Continuum of Care’s
maximum award amount, (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for sach :
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579,

(2) Establishing renewal demand,
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area, Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s compstition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

. (3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care s the FPRN, which

is the base for the maximum award
amount for the Continuum,

(4} Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses,

§578.18 Appllication process.

(a) Notice of Funding Avuailability,
After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessery, At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; & list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance. :

§578.21 Awarding funds.

(a) Selection, HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards, HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant,

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA, Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

ooy
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months in the case of funds for
acquisition, rehabilitation, or new
construction, The 12-month deadline
may be extended by.-HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient,

§578.23 Executing grant agreements.

(a) Deadline, No later than 45 days
from the date when ell conditions are

" satisfied, the recipient and HUD must

execute the grant agreement.

{b) Grant agreements. (1) Multiple
applicants for one Continuum, If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced,

(2) One applicant for a Continuum, If
a Continuum designates only one -
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area, A default by the
recipient under one of those grant
agreements will elso be a default under

" the other,

(3) Unified Funding Agencies. If a
Continuum is'a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grarits will cover the entire .
geographic area, A default by the UFA
under one of those grant agreements
will also be a default under the other.

(¢) Required agreements, Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578; .
(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homselessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that;
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{1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(1) The address or location of any
family viclence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

_{iit) Subrecipients will esteblish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness; ,

gv)‘ In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VIT of the Act;

(v) The subrecipient; its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

6) To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in sccordance with
generally acoepted accounting .
principles, if the recipient is a UFA;

(8) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children inte account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children ds close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually; .

(9) To use the centralized or
coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized -or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in § 578.7(a)(9);

11) Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
re%uirements under 24 CFR part 578;
an

(12) To comply with such other terms
and conditions as HUD may establish by
NOFA,

§578.26 Site control,

(a) In general, When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or {o
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site contro)
within the time frame established in
section § 678.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals -
or families served or for supportive
sarvices provided at sites not operated
by the recipient or subrecipient,

(b) Evidence. Acceptable evidence of
site control is a deed or lease, If grant
funds will be used for acquisition,
acaeptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selscted
applicant or intended subrecipient
identified in the application for
assistance, ‘

(c) Tax credit projects. (1) Applicants
that plan to use the low-income housing
tax credit authorized under 26 U.S,C. 42
to finance a project must prove to HUD’s
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited lability
corporation that has a deed or lease for
the project site.

(1) To have control of the limited
partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(i1) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) If grant funds are to be nsed for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the tgroject is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision,
The partnership or corporation must
own the project site throughout the 16-
year period, If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.

(a) States or units of general local
government, An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan,

(b) Other applicants. Applicanis that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F, If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 678.35.

(c) Timing of consolidated plan
certification submissions, The required
certification that the application for
funding is consistent with the HUD- -
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA. '

§678.29 Subsldy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 {42
U.8,C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD’s

_review of this information is intended to

prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, Siate,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmenital review.

(a) Activities under this part are
subjsct to environmental review by
HUD under 24 CFR part 50, The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
propeérty, any environmental review
required by 24 CFR part 50, The
recipient or subrecipient must carry out
mitigating measures required by HUD or
splect an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement,

(b) The recipient or subreciplent, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, disposs of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
dr subrecipient has received HUD
approval of the property.

§578.33 Renewals. "

(a) In general, Awards made under
this part and title IV of the Act, as in
sffect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a raquest in a form specified by
HUD, must meet the requirements of

-this part, and must submit the request
within the time frame established by
HUD.,

(b) Length of renewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
16 years of rental assistance, subject to
availability of ennual appropriations,

(c) Assistance available, (1)
Assistance during each year of a
renewal period may be for:

{i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renswal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the -
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Gontinuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Supportive Housing Program,

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 80, 2012 will be described
in the NOFA,

(e) Unsuccessful prajects, HUD may
renew a project that was eligible for
renewal in the competition and was parl
of an application that was not fundeé)
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
excesd more than one year and will be
under such conditions as HUD deems
appropriate,

(f) Annual Performance Report
condition, HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if;

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part,
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§578.35 Appeal.

(8) In general, Failure to follow the |
procedures or meet the deadlines
established in this section will result in
denial of the appeal,

(b) Solo applicants, (1) Who may
appsal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to parlicipate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in & reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2) Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their fanding
application, .

3) Deadline for submitting proof, No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice,

(4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD -
in writing and in such manner as HUD
may réquire, with a copy to the solo
applicant,

5) Decision, HUD will notify the solo
applicant and the Continuum of its ,
decision within 60 days of receipt of the
Continuum’s response.

(6) Funding, If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the -
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future, HUD may also reduce the
award to the Continuum’s applicant(s).

(c) Denied or decreased funding, (1)
Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award,

(2) Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD’s receipt of the
written appeal, HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease,
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(3) Funding, Awards and increases to
awards made upon appeal will be made
from next available funds,

(d) Competing Continuums of Care,
(1) In general. 1f more than one
Gontinuum of Care claims the same
geographic area, HUD will award funds
to the Gontinuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum, No
projecis that are submitted in two or
more competing Continuum of Care
applications will be funded.

2} Who may appeal, The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s) from the
competing Continuum by filing &
written appeal, in such form and
manner as HUD may require by Notics,
within 46 days of the date of HUD's
announcement of the award.

(8) Decision, HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of thie date of HUD’s
receipt of the written appeal, HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial. :

(e) Consolidated plan certification. (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the

" Consolidated Plan.

(2) Procedure, The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal o the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

(1) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the propossed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iif) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan,

(3) Jurisdiction responss, The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in'the

appoal,

4) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction’s

response, As part of its review, HUD
will consider: : :

{A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate.

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inguiry or
response from the political jurisdiction.

Subpart D—Program Components and
Eligible Costs . '

§578.37 Program components and uses of
asslstance,

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through § 578,63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87{c). The eligible
program components are;

(1) Permanent housing (PH),
Permancnt housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(1) Permanent supportive housing for
persons with disabilities (PSH), PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability,
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants.

(ii) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in § 678.63, and/or
short-term {up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.61(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§578.51(a)(1)(i) and (ii); (a)(2); (c) and
(f) through (1); and (1)(1). These projscts:

(A) Must follow the written policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
perticipant must pay,

(B) May set a maximum amount or
percentage of rental assistence that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or & maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephons) established by the
public housing authority for the area in
which the housing is located,

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops. v

(E) Muist re-svealuate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing withont Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing, Tho
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
household composition) that affect the
program participant’s need for
assistance, When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term .
housing stability. The project is exempt

ot
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 ot seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
_ for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services,

(8) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, 880 includes street
outreach,

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57,

(6) Homelessness prevention, Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,106 and 24 CFR 576,106, that are
necessary to prevent an individual or
family from becoming homeless.

{b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to: :

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;

(4) Preserve existing psrmanent
housing and facilities that provide
supportive services;

E’S Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

&S Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care,

(¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes, However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services, If eligible and insligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portien of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§578,38 Continuum of Care planning
activitles,

* (a) In general, Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out &
collaborative process for the
development of an application to HUD;

(2) Evalvating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
- {8) Participating in the consolidated
plan(s} for the geographic area(s).

{b) Continuumn of Care planning
activities, Eligible planning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable ‘
housing developers, law enforcemsnt,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will servs;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;
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(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD,

{c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
réquirements are eligible, '

§578.41 Unified Funding Agency costs,

(a) In general, UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.

(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annmal survey, andit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program,

(c) Monitoring costs, 'The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,

§578.43 Acquisition.

Grant funds may be used to pay up to
100 psrcent of the cost of acquisition of
real property selected by the recipient or
subracipient for use in the provision of
housing or supportive serviges for
homeless persons.

§578.45 Rehabllitation.

(a) Use, Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons,

(b) Eligible costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards, ‘

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction,

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, including the




45452

Federal Register/Vol, 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

building of a new stiucture or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
"with that construction, for use as
housing,

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction, For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition,

?b) Ineligible costs. Grant funds may
not be used for new construction on
leased property,

§578.49 Leasing.

(8) Use. {1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless parsons
" for up to 3 years, Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for good cause,

(2) Any request for an exception must
include the following: '

(i) A description o%how leasing thess
structures is in the best interest of the
pro?ram; _

(i1} Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant,

(b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space,

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services, In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents,

(3) Utilities. If elactricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities, If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost, -

(4) Security deposits and first and last
month’s rent, Rocipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent, An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent,

5) Occupancy ugreements and
subleases. Occupancy agresments and
subleases are required as specified in
§578.77(a).

(6) Calculation of occupanay charges
and rent, Occupancy charges and rent
from program participants must be
calculated as provided in §678.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor, Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure end the
lease is between the recipient or
subrecipient and the landowner,

§5768.51 Rental assistance.

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistange
through other federal, State, or local
sourgces.

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordante
with the policies and procedures
established by the Continuum as set
forth in §578.7(a)(9) and this section,

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent,

(b) Rental assistance administrator.
Rental assistance must be administered

. by a State, unit of general local

government, or a public housing agency.

(c) Tenant-based rental assistance,
Tenant-hased rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation, Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition,

. (2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area,

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domaestic violencs, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as & friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the '
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care .
geographic area if thay move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housing
owned or leased by the sponsor, Up to
5 years worth of rental assistance may
be awarded to a project in one
compstition, :

(e} Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants, Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition, ,

(f) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant,

(g) Rent reasonableness, HUD will
only provide rental assistance for a unit
if the rent is reasonable, The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rentel assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit,
Reasonable rent must not exceed rents
currently being charged by the same
. owner for comparable unassisted units,

(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant perfod. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance, Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants,

{2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental
assistance awarded may be spent in any
year of a 5-year grant term; or

(ii} A higher percentage if approved in
advance by HUD, if the recipient
provides svidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period,

(3) A recipient must serve at least as
many program participants as shown in
its application for assistance,

(4;)If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or

‘subrecipients may use the excess funds

for covering the costs of rent increases,
or for serving a greater number of
program participants,

(i) Vacancies, If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for 8 maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by-another eligible.
person, Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies, '

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant,
This shall be a one-tims cost per
participant, incurred at the time a
participant exits a housing init.

(k) Resident rent, Rent must be
calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97. ' _

(1) Leases. (1) Initial lease, For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agresment for a
term of at least onse year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party.

(2) Initial Isase for transitional
housing. Program participants in -
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months:

'§578.63 Supportive services.

(a) In general. Grant funds may be
used to pay the eligible costs of
supportive services that address the
special needs of the program
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participants, If the supportive services
are provided in & supportive service
facility not contained in a lousing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service,

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing, :

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly. :

(b} Duration. (1) For a transition
housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project,

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require 516 program participant to meet
with a case manager not less than once

er month as get forth in
§ 578,37(a)(1)(i1)(F), to assist the
program participant in maintaining
long-term housing stability, -

(¢) Special populations. All eligible
costs are eligible to the same extent for
program participants who are '

- unaccompanied homeless youth;

persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds, Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs,

{e) Eligible costs.

(1) Annual Assessment of Service
Needs, The costs of the assessment
required by § 578.53(a)(2) are eligible
costs.

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Case management, The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs, Component services end
activities consist of:

(1) Counseling;

(ii) Developing, securing, and
coordinating services;

(iif) Using the centralized or
coordinated assessment system as
required under §578.23(c)(9).

?iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk .
assessment and safety planning with -
victims of domestic violence, dating
violence, sexual assault, and stalking;

and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability. '

(4) Ghild care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meale and snacks, énd comprehensive
and coordinated developmental
activities, are eligible,

(i) The children must be under the age
of 13, unless they are disabled children,

(ii) Disabled children must be under
the age of 18,

{iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be ’
eligible, :

§) Education services. The costs of
improving knowledge and basic
educational skills are eligible,

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED), ‘

(i) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of hooks, supplies,
and instructional material; counseling;
and referral to community resources,

(6) Employment assistance and job
training, The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential, The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost,

(1) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates,

(ii) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
saeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling or job coaching; and

(F) Referral to community resources,

{7) Foad. The cost of providing meals
or groceries to program participants is
eligible,

8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible,

(i) Component services or activities
are tenant counseling; assisting -
individuals and families to understand
leases; securing utilities; and making
moving arrangements,

- (ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants; v

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees,

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s '
ability to obtain and retain housing,

(i) Bligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding '
criminal warrants,

(i1) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advics,
representation at hearings, and
counssling,

(i1i) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible, If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees' salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible, Retainer
fee arrangements and contingency fee
arrangements are ineligible,

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist the
program participant to function
independently in the community,
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training,

" {11) Mental health services, Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals,
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prascription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approachss to address multiple
problems,

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health -
problems and the development of a
treatment plan;

{il) Assisting individuals to
understand their health needs;

(i) Providing directly or assisting
individuals to obtain and utilize
appropriate medicel treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services; .

(v) Provision of appropriate
medication;

(vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care.

(13) Outreach services, The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible,

é) Eligible costs include the outreach
worker's transportation costs and a cell
phone to be used by the individual
performing the outreach,

(ii) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals, .
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
gub]icizing the availability of the

ousing and/or services provided
within the geographic area covered by
the Continuum of Care. :

(14) Substance abuse freatment’
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual connseling, and drug testing
are eligible, Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible, .

(15) Transportation, Eligible costs are:

(i) The costs of program participant’s
travel on public transportation or in a
vehicld provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services aligible under this section.

(ii) Mileage allowance for service
workers to visit program participants -
and to carry out housing quality
inspections;

{1ii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

(vi)pr public transportation options
are not sufficient within the area, the
recipient may meke a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following;

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types); .

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

{C) The recipients or subrecipients -
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance,

(16) Utility deposits, This form of
assistance consists of paying for utility
deposits, Utility deposits must be a one-
time fee, paid to utility companies,

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, sligible costs for those
services also include:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrécipient in directly providing
supportive services to program
participants; and

{ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.55 Operating costs.

(a) Use. Grant funds may be used to
pay thse costs of the day-to-day operation
of transitional and permanent housing
in a single structurs or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2} roperty taxes and insurance;

(3) Scheduled payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4) Building security for a structure
where more than 50 percent of the units

-or area is paid for with grant funds;

(5) Electricity, gas, and water;
(8) Furniture; and .
{ 7) Equipment,

c) Ineligible costs, Program funds
may not be used for rental assistance
and operating costs in the same projsct.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities,
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease,

§578.67 Homeless Management
Information System,

(a) EIng'ble costs. (1) The recipient or
subrecipient may use Continuum of
Care program funds to pay the costs of
contributing data to the HMIS -
designated by the Continuum of Cars,
including the costs of:

(i) Purchasing or leasing computer
hardware;

(i1) Purchasing software or sofiware
licenses;

(iif) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

{iv) Obtaining technical support;

(v) Leasing office space;

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for.operating
HMIS, including; :

{A) Compleling data entry;

(B) Monitoring and reviswing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead. i

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: ‘

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iti) Upgrading, customizing, and
enhancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vil) Conducting training on using the
system, including traveling to the -
training,

(3) If the recipient or subrecipient is
a victim services provider, or a Jegal
services provider, it may use Continuum
of Cere funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements,

§578.59 Project administrative costs.

(a) Eligible costs. The recipient or
subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and exscution of Continuum
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of Care activities, This does not include
staff and overhead costs diraectly related
to carrying out activities eligible under
§ 578,43 through § 578.57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include: '

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the
following:

(1) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff.engaged in
program administration, In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and -
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant, Program -
administration assignments include the
following:

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F} Goordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a}{1){i)(A) through (G) of this
section.

(ii) Travel costs incurred for
monitoring of subrecipients;

(ii1) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
sarvices; and

- (iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
{but not purchase) of office space.

(2) Training on Continuum of Care
requirements, Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Gontinuum of Care trainings.

(3) Environmental review, Costs of
carrying out the environmental review
respongibilities under § 678,31,

) Sharing requirement. (1) UFAs, If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients. -

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients,

§578.61 Relocatlon costs,

(8) In general, Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.,83, .

§578.63 Indlrect costs,

(a) In general, Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicable.

(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable.

(¢) Expenditure limits. The indirect
costs charged to an activity subject to an
expenditure limit under §§ 678,39,
578.41, and 578,69 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E—High-Performing
Communities

§578.65 Standards.

(a) In general. The collaborative
applicant for a Continuum may apply to
HUD 1o have the Continuum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made,

) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

“(1) A report showing how the
Continunm of Care program funds
received in the preceding year were
expendod;

2) A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Gare meets the standards
for HPCs,

{c) Standards for qualifying as an
HPC, To quslify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(ii) Reduced recidivism, Of

" individuals and families who leave

homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

{iii) HMIS coverage, The Continuum’s
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD’s HMIS
raquirements,

l?iv) Serving families and youth, With
respect to Continuums that served -
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:

(A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(1) Community action, All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area,

{i1) Renewing HPC status, If the
Continuum was designated an HPC in

.the previous federal fiscal year and used

Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that

~ community,

§578.67 Publication of application,

HUD will publish the application to
be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPG meets the
standards for being ons,

§578.68 Cooperation among entities,

An HPC must cooperate with HUD in
distributing information about its
successful efforts to reduce
homelessness,

§678.71 HPC-ellglble activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576,103 and 24 CFR 576,104, if
necessary to prevent the individual or
family from becoming homeless,
Activities must be carried out in
accordance with the plan submitted in
the application, When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in § 578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576,500 apply.

Subpart F—Program Requirements

§578.73 Matching requirements,

{a) In general, The recipient or
subrecipient must match all grant funds,
excopt for leasing funds, with no less
than 26 percent of funds or in-kind
contributions from other sources, For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continvum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71, :

(b) Cash sources, A racipient or
subrecipient may use funds from any
source, including any other federal
sourcss (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program,

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71, .

{2) The requirements of 24 CFR 84.23
and 85,24 apply, i

(3) Before grant execution, services to
be provided by a third party must be
documented by a memorandum of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization, If the recipient or
subrecipient does not have employess
gerforming similar work, the rates must

o consistent with those ordinarily paid
by other employers for similar work in
the same labor market,

(i) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided,

§578,76 General operations.

(a) State and local requirements, (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Gode (as applicable to the type

of structure) of the International Code
Council,

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements,

{b) Housing quality standards.
Housing leaged with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982,401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subpazts A, B, ], and R apply, For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply,
For residential property for which funds
under this part arc used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apFly. . )

1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets -
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS,

(c) Suitable dwelling size, The
dwelling unit must have at least one
bedroom or living/sleeping room for -
each two persons,

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room,

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the:
household to a more appropriately sized
unit, The household must still have
access to appropriate supportive
services,

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive .
services. To the extent practicable, each
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project must provide supportive
services for residents of tﬁe project end
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
engure long-term housing stability and
must make adjustments, as appropriate,
(f) Residential supervision, Bac

recipient and subrecipient of assistance .

under this part must provide resideniial
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing,
Residential supervision may include the
employment of a full- or part-time
residentjal supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents,

(g) Participation of homeless
individuals, (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other squivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
assistance under this part must, io the
maximum extent practicable, involve
homsless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project,

h) Supportive service agreement,
Recipients and subrecipients may
require the program participants to take
pert in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disability-related services
includse, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a'
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program,

(i) Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the gualifying member's deeth, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member’s
death, long-term incarceration, or long-

‘term institutionalization,

§578.77 Calculating occupancy charges
andrent,

(a) Occupancy agreements and leases.
Recipients and subrecipients must have

_ signed occupancy agreements or leases

(or subleases) with program participants
residing in housing, .

(b) Caleulation of ogeupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing, However, if
occupancy charges are imposed, they
may not exceed the highest of!

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly -
income; or

(3) If the family is receiving payments
for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family’s actual housing costs) is
specifically designated by the agency to
meet the family’s housing costs, the
portion of the payments that is
designated for housing costs,

(4§Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 6.611(a), Recipients
and subrecipients must examine a
program participant’s income initially,

« and if there is a change in family

composition (e.g., birth of a child) or &
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Residlgnt rent, (1) Amount of rent,
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1)). .

(ii) Income of program participants
must be calculated in accordance with
24 CFR 5,609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(8) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant’s income, Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant’s
contribution toward the rental payment.

§676,79 Limitation on transitional
housing. :

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue beneflls,
(a) In general. All recipients and
subrecipients receiving grant funds for
acquisifion, rehabilitation, or new
congtruction must operate the housing
or provide supportive gexvices in
accordange with this part, for at least 15
years from the date of initial cccupancy
or date of initial service provision.
Recipient and subrecipients must
exacute and record a HUD-approved
Declaration of Restrictive Covenants

‘before receiving payment of grant funds.

(b) Gonversion, Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons, The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer neaded to provide transitional or
permanent housing or supportive:
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
serviges in the Continuum of Care’s
geographic area.

(c} Repayment of grant funds, If a
project {s not operated s transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
- paragraph (b} of this section, If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 16-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition. '

(e} Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if;

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that moet the requirements of
this part;

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-incoms
units under section 42(g) of the Internal
Revenus Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness,

§578.83 Displacement, relocation, and
acqulsition,

(a) Minimizing displacement,
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. “‘Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking, ' :

(b) Temporary relocation, (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to

the building means the tenants are not

homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under

-conditions that cause the Uniform

Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.8.C. 46014655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
agsistance and payments consistent with
paragraph (c) of this section,

{2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate lemporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(i1i)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided;

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary -

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(i1} Appropriate advisory services,
including reasonable advance written
notice of: » :

(A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
(b)(2)(3) of this section. i

{c) Relocation assistance for displaced
persons, (1) In general, A displaced
person (defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFR part
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act, Whenever possible,
minority persons must be given
reasonable opporiunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling,
See 49 CFR 24,205(c)(2)(i1)(D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section,
the term “displaced person’ means any
person (family, individual, business,
nonprofit organization, or farm) that -
moves from real property, or moves
personal property from real property,
permanently, as a dirvect result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

(A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B) After the owner {or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
gvidenced in accordance with
§ 678.25(b), if that ocours after the
application for assistance; or

C) Before the date described under
paragraph (c)(2)(1)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
pr%ect; or

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinnay-Vento Act, if the tenant
moves after exscution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or

(i1} For the purposes of paragraph (c)
of this section, the term ‘displaced
person' means any person {family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project, This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if any one of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move oceurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions, Such reasonable
terms and conditions must include a
lsase (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in § 578,77; or

(B) The program participant is
reguired to relocate temporarily, does
not return to the building or complex,
and any one of the following situations
oGeurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
eligible Lo return to the building or
complex upon project completion; or

(SfOlher conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connsection with the move;

(2) The program participant is not
eligible to remain in the building or
complex upon project completion; or

(HFOther conditions of the move are
not reasonable,

(iii) Notwithstanding the provisions of
paragraph (c)(2){) or (ii) of this section,
a person does not qualify as a
“displaced person” if: :

(AlJ.J The person has been svicted for

" serious or repeated violation of the

terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see § 578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B} The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person {e.g,, the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
““displaced person” {or for any
relocation assistance provided under
this section), as a result of the project;

{C) Ths person is ineligible under 49
CFR 24.2(a)(9)(i1));

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction undet § 578,79; or

(E) HUD determines that the person
was not displaced as a direct result of
acquisition, rebabilitation, or
demolition for the project.

(iv) The recipient may request, at any
time, HUD’s determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations, For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
“initiation of negotiations” means the
execution of the agreement between the
recipient and the subrecipient, or
between the reciplent (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed -
with the purchass, such as a purchase
agroement,

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24,101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.

(e) Appeals. A person who disagrees
with the recipient’s (or subrecipient’s, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24,10}, A low-
income person who is dissatisfied with
the recipient’s determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office,

§578.85 Timeliness standards,

(a) In general, Recipients must initiate
approved activities and projects
promptly.

(b} Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction ectivities must begin
within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

{3) Activities that cannot begin until
after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program ysar, after
eligible activities commence.

§578,87 Limitation on use of funds,

(a} Maintenance of effort, No
assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be.used to replace State or local funds
previously used, or designated for use,
to assist homeless persons,

(b) Faith-based activities, (1) Bqual
treatment of program participants and
program beneficiaries. (i) Program
participants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program, Neither the
Federal Government nor a State or local
government réceiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
. subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief,

(ii) Beneficiaries, In providing
services supported in whole or in part
with federal financial assistance, and in
their-outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice,

(2) Separation of explicitly religious
activities, Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services,

(3) Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its :
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law:
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols, In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization’s mission statements and
other governing documents,

(4) J%Itemative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection, Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral, In
maeking the referral, the organization
shall comply with applicable privacy
laws and regulations, Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578,103(a)(13), Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements, '

(5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities, Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures-only to the extent that those
structures are used for conducting
eligible activities under this part, When
a structure is used for both eligible and
explicitly religious activities, program -
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
atiributable to’eligible activities in
accordance with the cost accounting
requirements appliceble to the

. Continuum of Care program,

Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded raligious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and

8 . .

5),

(6) Supplemental funds, If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them, However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds, In
a single structure or housing unit, the
following types of assistance may not be
combined;’

(1) Leasing and acquisition,
rehabilitation, or new construction;

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new -

_ construction;

(3) Short- or medinm-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or

{5} Rental assistance and operating.

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§578,80 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement,
Applicants that intend to ssrve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons is an
equal or greater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2, To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submiited under section
427(b)(1)(B) of the Act, especially with
respect to children and unaccompanied
youth, '

(b) Limit, No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may he used to serve such persons,

{c) Exception, The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,

§578.91 Termination of assistance to
program participants,

{a) Termination of assistance, The
reclpient or subrecipient may terminate
assistance to a program participant who
violales prograni requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family,

{b} Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law, This
process, at a minimum, must consist of;

(1) Providing the program participant
with a wriiten copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person {or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permenent supportive
housing for hard-to-house populations
of homeloss persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Falr Housing and Equal
Opportunity, '

(a) Nondiscrimination and equal
opportunity requirements, The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(g) are applicable.

{b) Housing for specific
subpopulations, Recipionts and
subrecipients may exclusively serve a
perticular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: -

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited 1o
homeless veterans, victims of domestic
violence and their children, or
chronically homeless pexsons and
families).

(3) The housing may be limited to

- families with children,

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing, -

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises,

{8) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
disoases),

{7) Recipients may limit admission to
or provide & preference for the housing
to subpopulations of homeless persons
and families who need the spectialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons), While the
housing may offer sexvices for a
particular type of disability, no
otherwise.sligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient must implement its

. programs in a manner that affirmatively

furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special ouireach, and maintain records
of thogse marketing activities; '

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(8) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws. .

(d) Accessibility and integrative
housing and services for persons with
disabilities, Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFR part 8}, and Titles II and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part,

§578.95 Conflicts of interest,

(a) Procurement, For the procurement
of property (goods, supplies, or
squipment) and services, the recipient
and its subraecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85,36 (for governments) and 24 CFR
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84,42 (for private nonprofit
organizations),

b) Continuum of Care board
members, No Continuum of Care hoard
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefjts to the organization
that the member represents,

(c) Organizational conflict, An
organizational conflict of Interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or whena -
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired, Such an
organizationial conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents, It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578,51(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns,

(d) Other conflicts. For all other
transactions and activities, the following
restrictions app}iy:

(1) No covered person, meaning a
person who is an employse, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who isin a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a finanoial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from-an assisted
activity, sither for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure,

(2) Exceptions, Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(il) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
this section.

(i) Threshold requirements, HUD will
consider an exception only after the
recipient has provided the following
documentation:

(A) Disclosure of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies,

1i) Factors to be considered for
exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
effect of the following factors, as
applicable:

A) Whether the exception would
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive hidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position tﬂescribed in

aragraph (c)(1) of this section;
P (E?W%atgle)sr gmdue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited confiict;

(F) W%nether the person affected is a
member of a group or class of persons
intended to-be the beneficiaries of the
assisted activity, and the exception will
permit such person to recelve generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(G) Any other relevant considerations,

§678.97 Pragram Income.

(a) Defined, Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-supported activity,

(b) Use. Program income earned
during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part, Costs incident to the
generation of program income m:%i be
deducted from gross income to calculate

rogram income, provided that the costs
ave not been charged to grant funds,

{c) Rent and occupancy charges,
Rents and occupancy charges collected
from program participants are program
income, In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing,

§578.89 Applicabllity of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 8, use of assistance
provided under this part must comply
with the following federal requirements:

(a) Environmental review, Activities
under this part ars subject to
environmental review by HUD under 24
CFR part 50 as noted in § 578,31,

(b) Section 6002 of the Solid Waste
Disposal Act, State agencies and
agencies of a political subdivision ofa
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EFA) at 40 CFR part
247 that contain the highest percentage
of recoverad materials practicable,
consistent with maintaininga
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;

(2) Procure solid waste management
services in a manner that maximizes

energy and resource recovery; and
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(3) Must have established an
affirmative procurement grogram for the
procurement of recovered materials
identified in the EPA guidelines,

(c) Transpuarency Act Reporting,
Section 872 of the Duncdan Hunter
Defense Appropriations Act of 2009,
and additional requirsments published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 556669).

(d) The Coastal Barrier Resources Act
of 1882 (16 11.8.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested,

) Applicability of OMB Circulars,
The requirements of 24 CFR part 86—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)—apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part, The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and :
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part,

(f) Lead-bagsed paint, The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.8.C, 4851—4856), and
implementing regulations at 24 CFR part
35, subparts A, B, H, ], K, M, and R
apply to activities under this program.,

g) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A~
133, “Audits of States, Local :
Governments, and Non-profit
Organizations.”

) Davis-Bacon Act, The provisions -

of the Davis-Bacon Act do not apply to
this program.

(1) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable,

Subpart G—Grant Administration

§678.101 Technica) assistance.

(a) Purpose, The purpose of
Continuum of Care technical assistance
is to increass the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

(b) Defined, Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. Thae assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs,

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, sither directly by HUD staff
or indirectly through third-party
providers, .

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
coniracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance,
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeping requirements.
(a) In general, The recipient and its -
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whsther the recipient and its
subrecipients are mesting the
requirements of this part, including;
‘%1) Continuum of Care records, Each
collaborative applicant must keep the
following documentation related to
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establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 5678.5(b);

ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minntes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every b years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(iii) Evidence that the Continuum has
prepared the application for funds as set
forth.in § 578.9, including the
designation of the eligible applicant to
be the collaborative applicant,

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578,105,
must kesp evidence that the grant
amendment was approved by the
Continuum, This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved,

3) Homeless status, Acceptable
evidence of the homeless as status is set
forth in 24 CFR 6576.500(b).

(4) At risk of homelessness status, For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish ‘‘at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm, For each
program participant who maved to a
different Continuum of Care due to
imminent threat of further domestic -
violence, dating violence, sexual
assault, or stalking under §578.51(c}(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s cage file. This may be
written observation of the housing or
service provider; a lstter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement .
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.

(i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, deting violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance

rovider, pastoral counselor, mental

ealth pravider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records fiom
the perpetrator of the violence or family
members or friends of the perpétrator of
the violencs, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of

" household. :

(6) Annual income. For each progr
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income;

(i) Income evaluation form specified
by HUD and completed by the recipient
or subrecipient; and

(ti) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;

- (iii) To the extent that source
documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s inteke staff of the oral
verification by the relevant third party
of the incoms the program participant
received over the most recent period; or

{iv) To the extent that source
documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation,

(7) Program participant records, In
addition to evidence of “homeless”
status or “‘at-risk-of-homelessness” -
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:

(i) The services and assistance -
provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more then a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1)(1i)(F); and

(ii) Where applicable, compliance
with the termination of assistance
requirement in §578.91,

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578.75(b),
including inspection reports.

(9) Services provided, The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services, The-recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary, .

{10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in § 578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived, To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs,

(11) Conflicts of interest. The
recipient and its subrecipients must
keep records to show compliance with
the orgenizational conflict-of-interest
requirements in § 578,95(c), the
Continuum of Care board conflict-of-
interest requirements in § 578.95(b), the
other conflict requirements in
§578,95(d), a copy of the personal
conflict-of-interest policy devaloped
and implemented to comply with the
requirements in § 578,96, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation, The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578.75(g).

(13) Faith-based activities, The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements -
under § 578.87(b),

(14) Affirmatively Furthering Fair
Housing, Recipients and subrecipients

must maintain copies of théir marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

" (15) Other federal requirements, The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578,99, as
applicable.

16) Subrecipients and contractors, (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable,

ii) Tge recipient must retain
documentation of monitoring
subracipients, including any monitoring
findings and corrsctive actions required.

{iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84,

(17) Other records specified by HUD,
The recipient and subrecipients must
keep other records specified by HUD,

(b) Confidentiality. In addition to
mesting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
identifying information of any
individual or family who applies for -
and/or receives Continuum of Care
agsistance will be kept secure and-
confidential; :

(2) The address or location of any
family violence project assisted with
Continuum of Gare funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and

{8) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period of record retention, All
records pertaining to Continuum of Care
funds must be retained for the greater of
6 yoars or the period specified below,
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and '

(2) Whers Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first ocoupied, or used, by
pro(%ram participants,

(d) Access to records, (1) Federal
Government rights, Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts,
These rights of access are not limited to
the required retention period, but last as
long as the records are retained. .

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interestdd parties with reasonable
access to records regarding any uses of
Continnum of Care funds the recipient
received during the preceding 6 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requiréments in this part,

?e) Reports., In addition to the
reporting requirements in 24 CFR parts
84 and 85, the recipient must collsct
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR}, as well as in any
additional reports as and when required
by HUD, Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
16 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exeeption under § 578.81(e).

§578,105 Q@rant and project changes.

{a) For Unified Funding Agencies and
Continuumes having only one recipient,
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
inchude a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient mesting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient, (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served,

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA,
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

{c) Documentation of changes not
requiring a grant amendment, Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records.

§678.107 Sanctlons.

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior natice to the recipient, In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relevant information pertaining to the

recipient’s performance gained from
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other sources, including citizen
comments, complaint determinations,
and litigation,

(2) If HUD determines preliminarily
that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements, HUD may change the
method of payment to require the
recipient to submit documentation |
before payment and obtain HUD’s prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting dogcumentation to HUD
in order to show that the funds to.be
drawn down will be expended on
eligible activities in accordance with all
program requirements,

(8) If the recipient fails to demonstrate
to HUDY's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of |
this section,

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, {o the extent possi‘p e, itg
adverse effects or consequences; and to
prevent its recurrence. .

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
nongompliance with program
requirements, including;

1) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and -
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and following &
management plan that assigns
responsibilities for carrying out the
remedial actions;

(iii) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet been expended from
affected activities or projects to other
sligible activities or projects;

v) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
sither reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are made from the
recipient’s grant.

(2) HUD may change the method of
payment to a reimbursement basis.

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUD may continue the grant with
a substitute recipient of HUD's
choasing,

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be insligible, .

(6) HUD may require the recipient to
reimburse the recipient’s line of credit
in an amount equal to the funds used for
the affected activities,

(7) HUD may reduce or terminate the
remaining grant of a recipient,

(8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available,

(c) Recipient sanctions. If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section,

(d) Deobligation, HUD may deobligate
funds for the following reasons:

(1) If the timelinaess standards in
§578.85 aro not met;

(2) If HUD determines that delays

completing construction activities for a

projsect will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant; :

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(56) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and .

(8) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578,109 Closeout,

(a) In general. Grants will be closed
out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD,

(b) Reports, Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.,

(c) Closeout agreement, Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient, The
agreement must identify the grant being
closed out, and include provisions with
respect to the following;
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(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

(3) Identification of any progrem
income on deposit in financial
institutions at the time the closeout
agreement is signed;

{4) Description of the recipient’s

- responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

(ii) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of
commitment and principles;

(iii) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeont, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section,

Dated: June 28, 2012,

Mark Johnston,

Assistant Secretary for Community Plonning
and Development (Acting),

[FR Daoc, 2012-17546 Filed 7-30~12; 8:45 am)
BILLING CODE 4210-67-P
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INFORMATION ’
OPQ,

Office of the Secrelary, HUD

réspeot. to data, information or re-

port(s) requirad under pubpart B of this

part (but thab are not required by sec-
tions 808(m) or (n) of the Fannie Mae
Charter Aot or by sections 307(e) or (f)
of the Freddie Mac Act), the Secrstary
may pursue any oivil or administicative
rernedies or penaltles against the GSH

- that may bhe available to the Seoretary.

The Beorstary shall pursue such rem-
edies under applicable law.

(8) Procedures, The Secretary shall'

comply with the prooedures set forth in
subpart & of this part in connection
with eny enforcement action that he or
she meay initiate against e GSH under
paragraph (8) of this section,

{68 FR. 68643, Nov. 2, 2004)

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU~
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpeart A—General

Seo, ‘

841 Purpose.

84,2 Definitions.

B4,8 Hifeob on other Issuanoces.

. 84,4 Deviations,

84.6 Subawards, .
subpat B—Pre-Award Regulrements

04,10 - Purpose,

84,11 Pra-award podicies,

84,12 Forms for applying for Federal nssist-
anos.

84,13 Debsrment end suspension; Drug-I'ree
‘Workplaos, .

84,14 ‘Bpsolpl award conditions,

84.16 Maetyio system of measurement.

B4,1¢ Resouros Oonservation and Recovery

Aot
84,17 OCertifications and yvepresentations,

Subpait C—Post-Award Requirements

FINANOIAL AND PROGRAM MANAGEMENT

84,20 Purpose of financial and program mon-
agemont,

84,21 Standards for finanolal mansgement
gystems,

84,22 Payment,

84,23 Cost sharing or matohing,

84,24 Program inoome,

84,26 Revision of budget and program plans.

84,26 Non-Federal andits,

84,27 Allowable costs,

Pt 84

84,28 i’arloﬂ of availability of funds,
" PROPERTY SBTANDARDS

84,80 Purpose of property stendards.

84,81 Insuranos ooverage,

84,92 Rea) property.

84,83 Federally-owned and exempt properby.
84,84 Dguipment,

84.36 Bupp]ies and other expendable prop-

84.36 Inbanglble properby. '
84.37 Property trust relationship,

' PROCUREMENT STANDARDS

84,40 Purpose of proourement standards,
8¢.41 Reoipient responsibilities.

84,42 Oodes of oonduot,

04,48 Oompetition,

84.44 Prooursment procsgures,

84,46 Oost and prioe analysis,

84,46 Proourement reoords,

84,47 OContraot administration,

84,48 Contraot movisions,

REPORTS AND Rmom)s
84.50 Purpoas of reports a.nd reoords.
B4,51 Mopnitorlng' and reporting progra.m
porformanos,

84.62 Finanoial reporting.
94.58 Rotention and access requirements for

repords,
TERMINATION AND DNFOROEMENT

84.60 Purpose of termination and enforos-
ment, !

84,61 Terminabion,

84,62 BEnforcement.

Subparl D—Afler-the-Awaid Requirements

"84.70 Purpose,

8471 Oloseout provcedures,

B4.72 Bubsequent adjustments and ocon-
binuing responsibilities.

8478 Oolleotion of amounts due.

Subpart E~Use of Lump Sum Granis

84,80 Oondibions for use of Lumy Sum (fixed
prios or fixed amount) grants, .

04,81 Definition,

84,82 Provisions epplicable only to lump
BUm grants,

04.83 Properby sbandavds,

. 84,84 Proowrement standerds,

84,86 Reports and records,

' 84.86 'Termination and enforoement,

84,87 Closeout proocedures, subsequent ad-
Justments and oconbinuing xesponslbil-
ities,

APPENDDY A TO PART 04—OONTRACT PROVI-
HIONS

AUTEORITY: 42 U,8.0. 3635(4),

BOUROE: 68 FR 47011, Sept, 18, 1094, unless
otherwiss noted.
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§84.1

Subpart A~—General

£84,1 Purpose,

Thia part establishes uniform admin-
fstrative reguirements for Iederal
grents and agreements awarded to in~
stitutions of higher sducation, hos-
pitals, and other non-profit organica-
tlons. Addifionel or inoonsistent re-
quirements shell not be imposed, ex~
© oept ag provided in §§B84.4, and 84,14 or
unless speoifically reguired by Federal
statute or exeoutive order., Non-profit
organizations that implement Federal
programs for the States are also sub-
jeot to Btate requirements,

§84,.2 Definitions,

Acerued  erpendilures meang the
charges inonrred by the recipient dur-
ing & gilven period reguiring thé provi~
sion of funds for:

(1) Goods end other tangible property
received;

(2) Services performed by employees,
contraotors, subreciplents, and other
payees; and ‘

(8) Other amounts becoming owed
under programs for which no ourrent
gervicss or performance is required,

Acerued income means the sum of:

(1) Barnings during & given perlod
from:

(1) Services performed by the reoipi-
ent; and

(1) Goods and other tangible prop-
erty delivered to purchasers; and

(2), Amounts beooming owed to the
recipient for which no ourrent services
or performenae is required by the re-
clpient,

Acquisition cost of eguipment mesns
the net invoice price of the eguipment,
including the cost of modifications, at-
tachments, acoessories, or euxiliary
apparatus necesgary to make the prop-
erty ussble for the purpose for which it
was acguired, Other cherges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or exoluded
from the unit acquisition cost in ac-
oordance with the recipient's réguler
apoounting prasctioes,

Advance means & payment made by
Treasury oheok or other appropriate
payment mechanism 0 & reciplent
upon its request elther before outlays
are mede by the reoipient or through

24 CFR Subltitie A (4-1-11 Edifion)

the use of predetermined payment
schedules,

Award mesns financial assistance
that provides pupport or stimnlation to
accomplish & public purpose, Awerds
inolude grants and other agreements in
the form of money or property in llen
of money, by HUD to an eligible recipi-
ent, The term does not include: tech-
nionl essistanoce, which provides serv-
ices instead of money; other assistance
in the form of loans, loan guerantees,
oapital advances under the Seotions 202
and 811 programs, interest subsidies, or
insurance; direot payments of any kind
t0 individuals; and, oontracts which
are reguired to be entered into and ad-
ministered under procurement laws
and regulations,

Cash oontributions means the reoipi-
ent’s ocash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines that all applicable ad-
ministrative aotions and all required
work of the award have bsen completed
by the recipient and HUD,

Contraot mesns s proourement con-
tract under an award or subaward, and .
a proourement suboontract under a re-
oipient's or subreoipient’s contraot,

Oost sharing or matohing means that
portion of projest or program oosts not
borne by HUD,

Date of completion meens the date on
whioh all worle under an award is ¢om-
pleted or the date on the award doou-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends,

Disallowed costs means those ohexges
to an award that HUD determines to be
unallowable, in accordence with the
applicable Federal cost principles or
other terms and oonditions contained
in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged direotly to the
awerd having & useful life of more than
one year and an acquisition cost of
$6000 or more per unit. However, con-
sistent with Treoipient policy, lower
limits may be eptablished.

Egzcess property means property under
the oontrol of HUD that, as determined

by the SBeoretary, i no longer reguired

4b4
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for its needs or the discharge of its re-
sponsibilities,

Ezempt property meens tangible per-
sonal property acguired in whole or in
pert with Federal funds, where HUD
has statutory anthority to vest title in
the reclplent without further obliga~-
tion to the Federal Governmment, An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Aot (81 U.B.0.
6308), for property acquired under an
award to conduct basic or applied re-
ssarch by a non-profit institution of
higher edvoation or non-profit organi-
zation whose principal purpose is oon-
ducting solentific research,

Federal awayding ugency means the
Federal agency that provides an award
to the reoipient,

Federal fuhds authorized means the
total amowib of Federal funds obli-
gated by HUD for use by the recipient,
This amount may inolude any anthor-
ized carryover of unoblgated funds
from prior funding periods when per-
mitted by HUD reguletions or imple-
menting instructions,

Federal share of real properby, eguip-
rnend, or supplies means that peroent-
age of the property’'s acquisition costs
and any improvement expsnditures
paid with Pederal funds,

Funding perfod means the pamd of
time when Federal funding is available
for obligation by the reoipient,

Intangible property ond debt instru-
ments meeans, but is not limited to,
trademarks, oopyrights, patents and
patent applioations and such property
a8 loans, notes and other debt instru-
ments, lease agieements, stook and
other instruments of property owner-
ship, whether considered tangible or in~
tangible,

Obligations means the amounts of or-
ders plaged, oontraots and pgrants
awarded, services received and similar
transachions during & given period that
reguire payment by the resipient dur-
ing the same or a future period.

Oullays or expenditures means oharges
made to the project or program, They
meay be reported on a ongh or acorual
basis, For reports prepared on a onsh
basig, ontlays are the sum of cash dis-
bursements for direct oharges for goods
and servioes, the amount of indireo} ex-
pense charged, the value of third party

§84,2

in-Irind oontributions applied and the
amount of oash advences and payments
made to subrecipients, For reports pre-
pared on an acorual basig, outlays are
the sum of cagh disbursernents for ai-
reot oharges for goods and services, the
amount of indirect expense ingcurred,-
the value of in-kind ocontributions ap-
plied, and the net increass (or de-
crease) in the amounts owed by the re-
oipient for goods and other property re-
celved, for services performed by em- -
ployees, contractors, subreoipients and
other payses and other amounts be-
coring owed under programs for which
no ourrent services or performance are
required,

Personal property means property of
any kind except real property. It mey
be tangible, having physiocal existence,
or intangible, having no physical exist-
enos, such as copyrights, patents, or
seouritien.

"Prior approval means written ap-
proval by en authorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is direotly
generated by a .upported aotivity or
earnod as & result of the award (ses ex-
clusions in §§84.24 (o) and (h)). Program
income inocludes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonel property asoquired wnder Ifeder-
ally-funded projeots, the sele of com-
modities or items fabrioated under an
award,. Hoense fees and royalties on
patents and copyrights, and interest on
loans made with award funds, Intersst
earned on advances of Federal funds is
not program incoms. Bxoept as other-
wise provided in HUD regmlations or
the terms and conditions of the awaxd,
program inoome does not inolude the
receipt ‘of principal on loans, rebates,
oredits, discounts, ete.,, or intersst
earned on any of them,

Project costs means all allowahle
costs, as set forth in the applicable
PFederal cost principles, inourred by &
recipient and the value of the contribu-
tions mede by third parties in accom-
plishing the objectives of the award
during the projeot period,

Project period means the period estab-
lished in the award document during
whégh HUD sponsorship begins and
ends,
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Proparty means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments,

Real property means land, including
lang improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Reciplent means an organization re-
. oeiving finenoin] assistance direotly
from HUD to oarry out & projeot or
progrem, The term inoludes public and
private institutions of higher edi-
cation, public and private hospitals,
and other quasi-publio and private non-
profit organizations such as, but not
Himited to, community action agenoles,
resesroh Institutes, eduostional asso-
olations, and health centers, The term
includes ocommeroial organizations,
international organizations when oper-
ahing domestioally (suoh as agenoies of
the United Nations) which are reoipi-
ents, subreciplents, or contractors or
suboontractors of récipients or sub-
rocipients, The term does not include
government~owned contractor-operated
facilitios or research centers providing
continued support for mission-oriented,
large-soale programs thab are govern-
ment-owned or controlled, or are des-
ignated ag federally-funded research
and development centers, The term
does not inolnde mortgagors thet re-
osive mortgages insured or held by
HUD or mortgagors or project owners
that reoeive oapital advanoes from
HUD under the Section 202 and 811 pro-
grams, ’

Resaarch and development means all
research sotivities, both basio and ap-
plied, and all development aotivities
that are supported at universities, col-
leges, and other non-profit institu-
tlons. “Research’ s defined as a Bys-
tematic study directed toward fuller
solentific knowledge or understanding
of the subieot studied, ‘*‘Development"
s the systematio uge of Imowledge and
understanding gained from resedrch di-
reoted toward the production of useful
materiale, devices, systems, or meth-
ods, including design and development
of prototypes and prooesses, The term
regeprch also includer aotivities in-
volving the training of individuels in
research teohnigues whers such activi-
ties utilize the same faocilities as other
repearch and development aotivities

24 CFR Subfitie A (4-1-11 Ediltion)

and where suoh activities are not in-
cluded in the instruction function.

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.8,0, 408(11), whichever is
greater,

Subgward means: :

(1) An award of finanoial assistance
in the form of money, or property in
Heu of money, made under an award by
a recipient to an eligible subreoiplent
or by & subrecipiont to a lower tier sub-

- recipient, The term includes finanoial

assistance when provided by any legal
agreement, even if the agreement is
called a contreot, but does not include
proourement of goods and services nor
does 1t include any form of assistance
which is exoluded from the definition
of “award”. : .

() For Community Development
Block Grants, the term “subaward"
does not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project, A distinction is made be-
twoen such a transfer for the further-
ance of the prime reciplent’s goals and
the tranafer of funds to a subreciplent
who oarries out activities and ia ac-
ocountable to the prime recipient. For
example, in a ODBG award where &
prime recipient has as its program goal
the revitalization of a downtown area,
the funds transferred to a business in
the downtown ares to remodel its store
would not be considered s subaward
pubject to this part 84,

Subreoipient menns the legal entity to
which & subaward is made and which is

' aooonntable to the recipient for the use

of the funds provided, The term in-
cludes commercial organizations and
internationa]l organizations operating
domestically (such as agencies of the
United Nations),

Supplies means all personal property
exoluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
traotor conceived or first actually re-
duoed to practice in the performance of
work under & funding agreement

" (“subject inventions*), as defined in 37

OFR part 401, 'Rights to Inventions
Made by Nonprofit Organizations and
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Small Buginess Firms Under Govern~
ment Grants, Contracts, and Coopera-
tive Agreements,”

Suspension means an action by HUD
thet temporarily withdraws HUD spon-
sorship under an award, pending oor-
Teotive notion by the reoipient or pend-
ing a deoision to terminate the award
by HUD. Suspension of an award is a
separate aotion from siuspensions under
HUD regulations implementing .0,
12648 and B,0, 12888, '‘Debarment and
Suspension," a} 2 OFR part 2424, -

Termination menns the osncellation
of HUD sponsorshlp, in whole or in
part, under:an agreement at any time
prior to the date of complebion.

Third porty in-kind contributions
means the value of non-oash contribu-
tions provided by non-Federal third
parties, Third party in-ldnd contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and sevvices directly benefiting
and specificelly identifiable to the
projeot or program,

Unliguidated obligations, for finanocial
reports prepared on & oesh basis, means
the amount of obligations inourred by
the reociplent that have not been paid,
For reports prepared on an asorusd ex-
penditure basis, they represent the
amount of obligations inourred by the
recipient for which an outlay bas not
beexi recorded.

Unobligated balance means the por-
tlon of the funds anthorized by BUD
that has not been obligated by the re-
oipient and is determined by dednobing
the cumulative obligations from the
ocumulative funds authorized,

Unrecovered indireot oost means the
differenose between the amonnt awarded

. and the amount which could have betn
awerded under the reoipient’s approved
negotiated indirect cost rate,

Worldng cupital advance menus & pro-
oedure whereby funds are advanced to
the reoipient to cover its estimated
disbursement needs for a given initial
period,

[69 PR 47011, Bept, 18, 1084, as amended at 72
R 73462, Deo, 27, 2007)

§84.3 Bffect ox: other issuances,

For awards subject to this part, all

administrative yequirements of codi~

§84.10

manuels, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, exoept to the
extent they ave required by statute, or
authorized in ncoordance with the devi-
abions provision in §84.4,

§84.4 Deviations,

The Office of Management and Budg-
et (OMB) may grant exceptions for
olasses of grants or reoipients subject
to the requirements of this rule when
exoeptions are not prohibited by stat-
ute, However, in the interest of max-
imum uniformity, exoeptions from the’
requirements of this rule shall be per-
mitted only in unusual ciroumstanoces.
HUD mey apply more regtriotive re-
guirements to a olass of recipients
when approved by OMB. may
apply less restriotivé reguirements
when swerding small awards and when
approved by OMB, except for those re-
quirements whioh are statutory., Bx-
oeptions on a oase-by-oase basis mey
2130 be made by HUD,

§84,6 Subawards,

TUnless seotione of this parb specifi~
oally exclude subrecipients from oov-
erage, the provisions of this part shall
be applied to subreoipients performing
work under awards if sucl subrecipi-
ents are institutions of higher edu-
oation, hospitals, commercial organiza-
tions and international organizations
operating domestically, or other noxu-
profit organizations. Btate, looal and

. Federally recognized Indian tribal gov-
ernment subreciplents are snbject to
the provisions of regulations imple-
menting the grants management com-
mon rule, “Administrative Require-
ments for Grants and Coopexative
Agreements to State, Looal ahd Fedey-
ally Recognized Indian Tribal Govern-
ments," (24 OFR part; 85),

Subpart B—Pre-Award
Requirements

§84.10 Purpose,

Sections 84.11 through 84.17 preseribe .
forms and instruotions and other pre-
award matters to be used in applying

fied program regulabions, program fox HUD awards,
467
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§84.11 Pre-award policies,

(8) Us¢ of Grants and Cooperative
Agreements, and Contracts, In each in-
stanos, HUD shall decide on the appro-
priate award instrument (l.e., grant,
ocooperative agréement, or ocontract),
The Tederal Grant and Cooperative
Agreement Aot (81 U.8,0, 6301-08) gov-
erns the wuse of grants, cooperative
agreements and oontraots, A grant or
cooperative agreement shall be used
only when the prinoipal purpose of &
transaotion Is to0 accomplish a public
purpose of support or stimulation an-
thorized by Federal statute, The statu-
tory oriterion for ochoosing between
grants and cooperative agreements is

thet for the latter, ‘‘substantial in-.

volvement is expected between the ex-
ecutive agenoy and the Btate, local
government, or other reoipient when
carrying out the activity contemplated
in the agreement.” Contractg shall be
used when the prinoipal purpose is ac-
quisition of property or services for the
direot’ benefit or use of the Federal
Government.

(b) Public Notice and Priority Setling,
HUD ghall notify the public of its in-
tonded funding priorities for disore-
tionary grant programs, unless funding
priorities are established by Federal
statute,

§84,12 Forms for applying for Federal
assistance,

(a) HUD shell comply with the appli-
oable report olearance requirements of
5 OFR part 1820, 'Controlling Paper-
work Burdens on the Publie,” with re-
gard to all forms used by BEUD in place
of or ag a supplement o the Standard
Form 424 (SF-424) serles.

(b) Applioants shall use the SF—424 80~
ries or those forms and Instructions
presoribed by HUD.

(0) Por Federal programs ocovered by
B.0, 12872, "Intergovernmental Review
of Federal Programs,” the applicent
ghall somplets the appropriate sections
of the SF-424 (Applioation for Federal
Asslgtance) indicating whether the ap-
pliostion was subject to review by the
State Single Point of Contact (EPOQ).
The name and address of the SPOC for
a partioular State oan be obtained from
the Catalop of Federal Domestic Assist-
ance, The SPOC ghall advise the appli-
cant whether the program for which

24 CFR Subtitie A (4-1-11 Edition)

application is made has been seleoted
by that State for review.

§84.18 Debarment and
Drug-Free Workplace,

(a) Reoipients and subrecipients shell
comply with the governmentwide non-
proourement debarment and suspension
reguirements in 2 OFR part 2424, These
governmentwide reguirements restiriot
subawards and oontraots: with certain
parties thab are debnrred, suspended, or
otherwise excluded from or ineligible
for partioipation in federnl assistance
programs or activities, -

(b) Recipients and subreciplents shall
comply with the redquirements of .the
Drug-Free Workplace Act of 1988 (42
U.S.C. 701), as set forth at 24 OFR part
21,

[72 FR 78491, Deo, 27, 2007)

§84.J4 Speoial award conditions,

If an applicant or recipient:

() Hag o history of poor perform~
ance;

(b) Is not financially stable;

(c) Has & moenagement system that
does not meet the standards prescribed
in this part;

() Has not oconformed to the terms
and oconditions of s previous award; or

(e) Is not otherwise responsible, HIUD
mey impose additional requirements as
needed, provided that such applicant or
reoipient is notified in writing as to:
the nature of the additional reguire-
ments, the reason why the additional
reguirements are being imposed, the
ngbure of the corrective action needed,
the time ellowed for completing the
ocorrective aotions, and the method for
requesting reconsideration of the addi-
tional requirements impoged. Any spe-
oial conditions ghall be promptly re-
moved once the oonditions that
prorpted them have been corrected.

suspension;

§84,16 Metric system of measurement,

The Metric Conversion Aot, as
amended by the Ormnibus Trade and
Competitiveness Aot (16 U.8.0. 206) de-
clares that the metric system is the
preferred messurement system for U.8,
trede and commeroe, The Aot requires
ench Federal agenoy to establish & date
or dates in oconpultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used.in
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the agenoy's procurements, grants, and
other businesg-related activitiss, Met-
ric implementation may take longer
where thie use of the system is lnltially
impraotioal or lilkely to ocause gignifi-
oent inefficiencies in the acoomplish-
ment of federally-funded aoctivities.
HUD shall follow the provisions of .0,
12770, *Metrio Usage in Federal Gov-
ernment Programs.'

§ 84,16 Resoﬁroe Conservation and Re-
oovery Aot,

TUnder the Resource Oonaervatjon and
Recovery Aot (RCRA) (Pub. L. 84-580,
42 U.B8,0. 6962), any Btate agency or
agenoy of a politiocal subdivision of a
Btate which is using appropriated Fed-
eral funds must comply with Seotion
6002, Seotion 6002 requires that pref-
erence be given .4n proourement pro-
grams to the purchese -of speoific prod-
nots ocontaining recyoled materials
identified in gunidelines developed by
the HEavironmental Proteotion Agenocy
(BPA) (40 OFR parts 247 through 254),
Aoccordingly, State and looal institu-
tions of higher eduoation, hospitsls,
commercial organizetions and inter-
national organizations when operating
domestieally, and non-profit organiza-
tions that receive dirsot Federnl
awards or other Federal funds shall
glve preference in their procurement
programs funded with Federal funds to
the purchase of recycled produots pur-
suant to the EPA guidelines,

§84,17 Certiﬁoatxons and representa-

tions,

Unless prohibited by statute or codi-
fied regiulation, HUD }s suthorized and
enoouraged to allow recipients to sub-
mit certifications and representations
required by statute, exeoutive order, or
regulation on an animal basis, if the re-
ciplents have ongoing and continning
relationships with the agenoy, Aunual)
cerbifiontions and representations shall
he signed by responsible officials with
the authority to ensure recipients’
compliance with the pertinent reguire-

. ments,

§84.21

Subpart C—Post-Award
Recduirements

FINANOLAL AND PROGRAM MANAGIMENT

§84,20 Purpose of financial and pro-
gram management,

" Seotions 84,21 through 84,28 plescribe
standards for financial management
systems, methods for making  pay-
ments and rules for: satisfying ocost
charing and matohing requirements,
sooounting for program income, budged
revision .approvals, making aundits, de-
termining allowability of cost, and es-
tablishing fund availability,

$84,21 Standards for fimancial man-
agement syatems,

{a) HUD ghall require recipients to
relate financial date. to pesrformanocs
data and davelop unit cost information
whenever praotioal, -

(b) Reoipients' financial management
systeras shiall provide for the following:

(1) Acourate, current and complete
disclosure of the financial results of
each  federally-sponsored project or
progmm in apoordance with the report-
ing requirements set forth in §84,62, If
s’ reoipient mainteins its records on
other than an acorusl basis, the recipi-
ent shall not be required to establish
an accrusl accounting system. These

- reciplents mey develop suoh aoorual

data for their reports on the basis of an
analysis of the dooumentation on hand.

(2) Reoords that identify adequately
the source end mpnlication of funds for
federally-sponsored activities, 'These
recorde shall contain information per-
taining to Federal awards, authoriza-

tions, oblgations, wunobligated bal- -

anoes, assets, outlays, income a:nd in-
terest,

(3) Bffectlve control over and ao-
ocomntability for all funds, property and
other assets, Reciplents shall - ade-
gquately safeguard all such assels and
assuve they are ussd solely for author-
ized purposes,

(4) Oomparison of outlays with hudg-
st amounts for each award, Whenesver
appropriate, financial Information
should be related to performance and
unit cost data,

() Written proocsdurss to minimize
the time elapsing between the transfer
of funde to the recipient from the U.S.

459
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Tyeasury and the issuance or redemp-
tion of cheoks, warrants or payments
by other means for program purposes
by the recipient, Te the extent that the
yrovisions of the Oash Management Im-
provement Aot (OMIA) (Pub. L. 101-463)
govern, peyment methods of State
agenoles, instrumentalities, and fiscal
agents shall be consigtent with OMIA
Troagury-State Apreements or the
OMIA defaunit procedures codified at 81
OFR part 205,
from the Treasury for Advanoss under
Federal Grant and Other Programs,"

(6) Written prooedures for deter-
mining the reasonaebleness, allocability
and allowsbllity of costs in accordance
with the provisions of the applicable
Federal cost prinoiples and the t;arma
and conditions of the award,

(7) Accounting records inciuding ocost
aocoounting records that are supported
by source dooumentation,

(6) Where the Federal Gtovernment
guarantees or insures the repayment of
monsy borrowed by the recipient, HUD,
at its discretion, may reguire adequate
bonding and insurance if the bonding
and insurance reguirements of the re-
oiplent are not deemed adequate to
protect the interest of the Federal Gov-
ernment,. .

(d) HUD may require adequate fidel-
ity ‘bond coverage where the recipient
lacks sufficient coverage to protect the
Pederal Government's interest.

(e) Whers bonds ars required in the
pituations desoribed above, the bonds
shall be obtained from compenies hold-
ing ocertificates of authority as scoept-
able gureties, as presoribed in 81 OFR
part 223, “Burety CUompanies Doing
Business with the United Staves.”

§84.22 Payment.

(a) Payment methods shall minimize
the time olapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the reoiplents, Payment
methods of State agencies or instru-
mentelities shall be congistent with
Tropsury-State OMIA agreements or
default procedures oodified at 81 CFR
part 205,

(b) Reoipients are to he paid in ad-
vanoe, provided they maintain or dem-
onstrate the willingness to maintain:

“Withdrawal of Oash -

24 CFR Subtitie A (4-1-11 Edlition)

(1) Written prooedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
olpient; and

(2) PFinancial management systems
that meet the standarde for fund oon-
trol and accountability as established
in §84,21, Oesh advanoces o & recipient
orgenizetion shaell be limited to the
minimum amounts . needed and be
timed to bs in acoordance with the ao-
tusl, immediate cssh requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or projeot, The timing and
amount of cash advances shall be as
olose as is adminigtratively feasible to
the aoctnal disbursements by the reoipi-
ent organizetion for direct program or
project oosts and the proportionate
share of any allowable indirect oosts,

(0) Whenever possible, advances shall
be consolidated to ocover anticipated
cash needs for all awards made by HUD
to the recipient,

(1) Advance payment mechanisms in-
clude, but are not imited to, Treasury
oheolk and elsotronio funds transier,

(2) Advanoe payment mechanisms are
subjeot to 81 OFR parb 205,

(3) Reoiplents shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used,
~ (d) Requests for Tremsury oheock ad-
vance payments shall be submitted
through eleotronic means determined
by the suthorizing HUD program, or on
forms ap may be authorized by OMB.
This form is not to be used when Treas-
ury check advance payments are made
t0 the reoiplent autometically through
the use of a predstermined payment
gehedule or if precluded by special HUD
instruotions for electronio funds trans-
for,

(¢) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section osunot be met.
HUD mey also use this method on any
construction agreement, or if the
meajor yportion of the oonstruockion
projeot 18 aocomplished through pri-
vate market financing or Federal
losns, and the Federal assistance con-
stitutes & minor portion of the project.
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(1) When the reimbursement method
is used, KUD shall make payment with-
in 80 days after receipt of the billing,
unless the Hilling is improper,

(2) Reoipients shall be authorized to

submit request for reimbursement at .

least monthly when electronic funds
transfers aye not used,

(£) I 5 reoipient cannot meet the ori-
teria for advance payments and HUD
hes determined that reimbursement is
not fensible beoanse the recipient laocks

sufficient working ospital, HUD may"

provide onsh on a working oapital ad-
vanoe bagis, Under this procedurs, HUD
shall advanoe cash to the reoipient to
cover its estimated disbursement needs
for an initisl period generally geared
to the awardee’s disbursing ocyocle.
Thereafter, HUD shell reimbpurse the
recipient for its actudl cash disburse-
ments, The working oapital advance
method of payment shall not bs used
for réoipients unwilling or umable to
provide timely advances to their sub-
reoipient to meet the subrecipient's ac-
tunl onsh disbursements, v

(g) To the extent avallable, recipi-
ents shall disburss funds aveilable from
repayments to and interest earned on a
ravolving fund, program income, re-
bates, refunds, oontract settlements,
andit recoveries and interest earned on
suoh funds before requesting additional
cash payments, =

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments

for proper charges made by recipients

at any time during the projest period
unless payvagraphs (h)(1) or (h)(2) of this
seotion apply.

(1) A reocipient has failed to comply
with the project objeotives, the terms
and conditions of the award, or Federal
repoyting requirements,

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A~
128, “Maneging Federal Oredit Pro-
grams,” Under such conditions, HUD

_may, upon reasoihable nofice, inform

the reoipient that payments shall not
bhs made for obligations inourred efter
s speoified date until the oonditions
are oorrected or the indebtedness to
the Federsl Government is liguidated,
(1) Btandards governing the use of

Jbanks and other institutions as deposi-

§84.22

tories of funds advanoed umler awards
are as follows,

(1) Bxoept for situationg desm'ibed in
paragraph (1)(2). of this section, HUD
shall not reguire separate depository
acoounts for funds provided to a veolpi-
ent or establish any eligibiliby require-
ments for depositories for funds pro-
vided to a reoipient, However, recipi-
ents must be’able o acoount for the re-
oeipt, obligation and expendibure of
funds,

(2) Advanoes of Federal fu.nds shall'bs
deposited and msintained in insured
accounts whenever possible,

(}) Oonsistent with the national goal
of expanding the opportunities for
women-owned and Ininority-ovmed
business entérprises, recipients shall be
encouraged to use women- owned and
minority-owned banlks (a bank whioh is
owxned 8t least 50 percent by women or
minority group memhbsrs).

(k) Recipients sball maintain ad-
vances of Federal funds in interest
besring accounts, unless paragraphs
(I)(1), (1:)(2), ‘or (k)(8) of this section
apply.

(1) The reoipient reoeives less than
$120,000 in Federal awards per year.

(2) The best reasonably svailable in-
torest bearing aocount would not be ex-
pected to earn interest in exoess of $250
per year on Federal oash balances,

(8) The depository would require -an
average or minimum halance so high
that it would not be feasible within the
expeoted Federal and non-Federal oash
resSources.

(1) For those entitles where OMIA
and its implementing regulations do
not apply, interest sarned on Federal
adyances deposited in interest bearing
acoounts shall be remitted annually to
Departmient of Health and Human
Servioes, Payment Management Sys-
tem, RO, Box 602!, Rookville, MD
20862, In keeping with Bleotronic Funds
Transfor yules (81 CFR part 206), inter-
ept should be remitted to the HHS Pay-
ment Management System throngh an
electronic mediwm puch as the
FRDWIRE Deposit system. Recipients
which do not have this ocapability
should use & cheok. Interest amounts
up to $260 per year may be retained by
the recipient for administrative ex-
pense, State universities and hospitals

shall comiply with OMIA, as it pertains |
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§84.23

0 interest, If an entity pubjeot to
OMIA uses its own funds to pay pre-
award ‘costs for disoretionary awards
without prior written approval from
the Federal awarding agenoy, it waives
ltizﬁrighh to recover the interest nnder
OMIA,

{68 'R 47011, Bept, 18, 1024, as amended at 76
TR 41089, July 16, 2010)

§84.28 Cost sharing or matching,

(a) All-contributions, including oash
and third party in-ltind, shall be no-
oepted as part of the recipient’s cost
sharing or matohing when sush oon-
tributions meet all of the following ori-
teria,

(1) Are verifinble from the recipient's
reoords,

(2) Are not inoluded as contributions
for any other federally-assisted project
Or program,

(8) Are necessary and reasonable for
proper and effiolent accomplishment of
project or program objsctives,

(4) Are allowable under the applica-
ble cost principles, :

(5) Are not pajd by the Federal Gov-
ernment under enother awerd, except
where puthorized by Federal statute to
be used for cost sharing or matohing,

(6) Are provided for in the approved
budgeb when reguired by HUD.

(7) Comform t0 other provisions of
thie part, as applioabls,

(b) Unreocovered indirect costs may he
inoluded as part of ocost sharing or
matohing only with the prior approval
of HUD

(c) Values for recipient contribntions
of services and property shall be estab-
Hshed in accordance with the applica-
ble oost principles, If HUD authorizes
reocipients to donete buildings or land
for comnstruction/facilities acquisition
projects or long-term use, the value of
the donated properby for cost sharing
or matoching shall be the lesser of para-
graphs (6)(1) or (0)(2) of this section,

(1) The ocertified value of the remain-
ing life of the property reoorded in the
recipient’s accounting records at the
time of donation.

(2) The ourrent fair market value, How-
sver, when there is sufficient Justifioa~
tion, BUD may approve the use of the
current fair market value of the do-
neted property, even if it exoceeds the

24 CFR Subfitle A (4-1-11 Edition)

certified value at the time of donation
to the project, .

(d) Voluntesr pervices furnished by
professional and techmioal personnel,
consudtants, and other siilled and un-
skilled labor may be counted ss cost
sharing or matohing if the servioe is an
integral and neocessayy part of an ap-
proved project or program, Rates for
volunteer servioes shall be oonsistent
with those paid for similar work in the
reoipient’s organization, In those in-
stances in which the required skills are
not found in the raciplent organization,
rates shall be consisbent with those
paid for similar work in the labor maxr-
kot in which the reoipient compstes for
the kind of services involved. In elther
onBd, pald fringe benefits that are rea-
soneble, allowabls, and alloocable may
be inoluded in the valustion,

{6) When an employer other then the
reolpient furnishes the services of an
employee, these servicss shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, end al-
loosble, but exoclusive of overhead
cogts), provided these services are in
the same plcill for which the employes
i8 normally paid.

(f) Donated supplies mey inolude
such items as expendable equipment,
offios supplies, laboratory supplies or
workshop and olassroom supplies,
Value assessed to donated supplies in-
cluded in the cost sharing or matohing
share shall be reasonable snd shall not
exceed the falr merket value of the
property at the time of the donation.

(&) The method used for determining
ocost sharing or matching for donated
eguipment, buildings and land for
which tibtle passes to the repipient may
differ aocording to the purpose of the
aweard, if paragraphs (g)(1) or (g)(2) of
this section apply.

(1) If the purpose of the award is to
aspist the reocipient in the aoquisition
of egquipment, bulldings or land, the
total value of the donated property
may be claimed as cost sharing or
matohing,

(2) If the purpose of the award is to
support aotivities that require the use
of equipment, buildings or land, nor-
melly only depreoiation or use charges
for equipment and buildings may be
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made, However, the full valus of equip-
ment or other cepital assets and fair
rentel charges for land may be allowed,
provided that HUD has approved th
charges, '

() The value of donated property
shall be determined in aocordance with
the usual acoounting policies of the re-
cipient, with the following qualifioa-
tions, .

(1) The value of donabted land and

-budldings shall not exceed its fair mar-

ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g,, ocertified real
property appraiser or General Services
Adwministration representative) and
certified by a responsible official of the
reciplent,

(2) The value of donated eguipment
shall not exceed the fair market value
of squipment of the same age and con-
dition at the time of donation. :

(3) The value of donated space shall
not exosed the fair rental value of com-
paxreble spaoe as established by an inde-
pendent sppraisal of comparable spane
and faoilities in a privately-owned
building in the same loecality,

(4) The value of loaned equipment
shall not exosed its fair rentsl value,

(6) The following requirements per-
tain to the recipient's supporting
records for in-kind contributions from
third parties. )

(i) Volunteer services shall be doou-
mented and, to the extent feasible, sup-
ported by the same methods used by
the reolpient fox its own employees,

(1) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be dooumented,

§84.24 Program income,

(&) HUD shall apply the standards set
forth in this seotion in requiring reoipi-
ent organizations to account for pro-
gram income related to projects fi-

nanoed in whole or in part with Federal '

funds,

(b) Hxoept as provided in paragraph
(h) of this section, program inocome
earned during the project psriod shall
be retained by the recipient and, in ac-
cordenoe with HUD regulations or the
terms and oonditions of the award,
ghell be used in one or more of the
ways listed in the following,

§64.24

(1) Added to funds committed to the
projeot by HUD and.reoipient and used
to further eligible project ox progra:
objeotives, . .

(2) Used o finance the non-Federal
share of the projeot or program.

(8) Deduoted from the total project or
program allowable cost iy determining
the net allowable costs on which the
Federal share of costs is based.

(o) When HUD authorizes the disposi-

tion of program income as desoribed in -

paragraphs (b)(1) or (b)2) of this sec-
tion, program income in exoess of any
Jmits stipulated shell be used in ac-
cordance with paragraph (b)(8) of this
geotion,
~ (d) In the event that HUD does not
specify in its repulations or the terms
and oonditions of the award how pro-
gram inoome is to be wsed, paragraph
(b)(8) of this section shall apply auto-
matically to all projeots or programs
exoopt research. For awards that sup-
port research, paragraph (b)(1) of this
seotion shall apply automstically un-
less HUD indlcates in the terms and
conditions enother alternative on the
award ox the reocipient is subjeot to spe-
oiaél :,wa,rd oconditions, as indicated in
§84,14,

(8) Unless HUD regulations or the
terms hnd conditions of the award pro-
vide otherwiss, recipients shall have no

obligation to the 'Federal Government .

regarding programn income earned after
the end of the projeot period,

(f) I¥ anthorized by HUD regulations
or the terms and oonditions of the
award, costs inoident to the generation
of program income may bs dednoted
from gross income to determine pro-
gram income, provided thege costs have
not been charged to the award.

(g) Prooseds from the sale of property
gha)l be handled in accordance with the
requirements of the Property Stend-
ards (Bee §§84.80 through B4.87).

() Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respaot to program income serned
from llcenss fees and royalties for
oopyrighted material, patents, patent
applioations, trademarks, and inven-
tions produced under an awerd. How-
ever, Patent and Trademark Amend-
ments (86 U.8,0, 18) apply to inventions

463

ATTACHMENT ...l
PAGE ... l..... OF ..2]... PAGES

e e o v e o e+ o o

e 2 o o,




§84.26

made under an experimental, develop-
mental, or research award.

§84,26 Revision of budget and pro-
gram plans,

(a) The budget plan is the finanocial
expression of the projeot or program as
approved during the award process, It
may include either the Tederal and
non-Federal shere, or only the FPsderal
share, depending upon HUD require-
ments, It shall be related to perform-
anoe for program evaluat.ion purposes
whenever appropriate,

(b) Reolpients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
acoordanoe with this seotion,

(0) For nonconstruotion awards, re-
olpients shall request prior approvals
from HUD for ons or more of the fol-
lowing program or budget related rea~
S0OX5,

(1) Chamge in the scope or the objec-
tive of the project or program (even if
there is no assoolated budget revision
requiring prior written approval).

(2) Change in a key person spsoified
in the application or award documens,

(8) The absence for mors than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or prinoipal in-
vestigator,

(4) The need for additional Federal
funding,

(6) The tranefer of smounts budgeted
for indirect costs to abeorb inoreases in
direct costs, or vice verss, if approval
is required by HUD,

(6) The inclus!on, unless walved by
HUD, of coste that reguire prior ap-
proval in. accordance with OMB Olr-
cular A-21, “Oost Prinoiples’ for Insti-
tutions of Higher HBduocation,” OMB
Ciroular A~122, '‘Cost Principles for
Non~-Profit Organizations," or 46 CFR
part 74 Appendix B, ‘*Prinoiples for De-
termining Costs Applicable to Ressaroh
and Development under Grants and
Oontracts with Hospitals,” or 48 OFR
part 81, “Contract Cost Principles and
Procedures." as applicabls,

(7) The transfer of funds allotted for
training ellowanoces (direot payment to
trainees) to other oategories of ex-
penss,

24 CFR Sublilie A (4-1-1} Edilion)

(8) Uniess desoribed in the applion~
tion and funded iIn the approved
awards, the subaward, transfer oy con-
trasting out of any work under an
award, This provision does not apply to
the purchese of supplies, material,
equipment or general support servioes,

(@) No other prior epproval require-
ments for speoific items may bs im-
posed unless & deviation has been ap-
proved by OMB.

(e) Bxoept for reguirements lsted in
paragraphs (o)(1) and (6)(4) of this seo-
tion, HUD is authorized, at its option,
to waive cost-related and administra-
tive prior written approvals required
by Ciroular A-110 and OMB OCirounlars
A-21 and A-122, Buoh waivers may in-
clude authorizing recipients to do any
one or more of the following,

(1) Incur pre-award costs 80 oalendar
deys prior to award or more then 90
calendar days with the prior apyroval
of HUD, All pre-award ocosts are in-
ourred at the recipient's risk (i.e., HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
oent does not receive an award or if the
award is less than anticipated and in-
adequate to cover such oosts).

(2) Initiate o one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions apply, For one-
time extensions, the reciplent must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date ot least 10 days befors the expira-
tion dete specified in the award. This
one-time extension may not be exer-
oised mersly for the purpose of using
unobligated balances,

(1) 'The terms and conditions of award
prohibit the extension,

(i1) The extension reguires additdona,l
Federal funds,

(i) The extension involves any
change in the approved objeotives or
soope of the projeot,

(8) Carry forwaexrd unobligated bal-
ances o snbseguent funding periods,

(4) For awards that support research,
unless HUD provides otherwise in
HUD's regulations, the prior approval
requirernents described in paragraph
(s) of this seotion are automstionlly
waived (1.e., recipients need not obtain
suoh prior approvale) unless one of the
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conditions included in pavagraph (e)(2)
of this section applies,

(f) HUD may, at its option, restrio’ﬁ
the transfer of funds among direct cosb
optbegories or programs, functions and
aotivities for awards in which the Fed-
eral share of the projeot exoceeds
$100,000 and the cwmulative amount of
such transfers exceeds or 18 expeoted to
excesd 10 perosnt of the total budget as
- last approved by HUD. HUD shall not

permit a braiisfer that would causs any -

Federal appropriation or part thereof
to be used for purposes other than
those counsistent with the original in-
tent of the appropriation,

(g) A1l other changes to nonconstruc-
tion budgets, except for the changes de-
seribed in paragraph (J) of this seotion,
do not require prior approval,

(h) For oonstruction awards, reoipi-
onts shall reguest prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (h)(1),
(1)(2) or (h)(8) of this section apply.

(1) The revision results from changes
in the scope or the objeotive of the
project or program,

+ () The need arises for additional
Pederal funds to complete the projeot.

(8) A -ravision is desired which in-
volves gpecific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost prinoiples listed in §84.27,

(1) No other prior approval require-
ments for speoific iters may be im-
posed unless a deviation has been ap-
proved by OMB,

(3) When HUD makes an gward that
. provides support for both construction

and nonconstruction work, HUD may
require the vecipient to reguest prior
approvel from HUD before making any
fund or budget transfers between the
two types of work supported,

(k) For hoth construction and non-
sonstruotion awards, HUD shall require
recipients to notify HUD in writing
promptly whenever the amount of Fed-
eral authorized funds is expeoted to ex-
osed the needs of the reoipient for the
project period by more than 356000 or
five percent of the Federal award,
whichever is greater. This notification
phall not be required if an apploation
for additional funding is submitted for
s continuation award,

§84.26

(1) When requesting spproval for
budget revidions, reciplents shall use
the budget forms that were used in the
applioation unless HUD indioates a let-

-tor of request suffices,

() Within 30 onlendar deys from the
date of reoeipt of the request for budg-
ot revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revieions have been ap-
proved, If the vevision is still under
cozsiderabtlon at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date whon the recipient
may expsct the deoision,

§84.26 Non-Federal audits,

(a) Reoipients and subrecipients thab
are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
andit requirements contained in the
Bingle Audit Aot Amendments of 1998
(81 U.B,0, 7501-7607) and revised OMB
Oiroular A-188, *“Audits of Blates,
Looal Govemments, and Non-Proﬁt Ox-
ganlzations,”

(1) Non-profit organizations subjeoct
to regulations in the part 200 and part
800 series of this title which reocsive
awards subjeot to part 84 shall comply
with the andlt requirements of revised
OMB Oircular A-188, ‘'Andits of States,
Loocal Governments, and Non-Profit Or-
ganizafions,! For HUD programs, &
non-profit organization is bthe mort-
gagor or owner (as these texnis are de-
fined in the regulations in the part 200
and part 800 series) and not s related or
affiliated organization or entity,

(2) [Reserved]

(b) State and local govermments shall
be subject to the andit requirements
contained in the Bingle Aundit Act
Amendments of 1988 (81 U.B,C, '7b01-
7507) and revised OMB Circular A-188,
“Audits of States, Looal Governments,
anfl Non-Profit Orgaiizations.”

(o) For-profit hospitals not oovered
by the audit provisions of yevised OMB
Cirowlar A~133 shall be subject to the
eudit requirements of the Tederal
awarding agenoies,

(@) Oommercial organizations shall
be gubject to the audit requirements of
HUD or the prime recipient as inoor-
porated into the award dooument.

[60 FR 47011, Sopt. 13, 1094, as amendsd at 62
TR 61617, Nov. 18, 1887)
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§84.27

§84.27 Allowable costs.

Por eaoh kind of reoipient, there is a
set of Federal prineciples for deter-
mining allowable oosts, Allowability of
costs shall be determined in nooord-
ance with the oost principles applicable
to the entity inourring the costs, Thus,
allowability of oosts inourred by Biate,
looal or federally-recognized Indian
tribal governments is determined in
acoordance with the provisione of OMB
Circular A-87, "Oost Prineiples for
Btate and Looa) Governments.” The al-
lowability of costs incurred by non-
profit organizations is determined In
acoordence with the provisions of QMB
Circular A-122, “'Cost Prinoiples for
Non-Profit Organizations.' The allow-
ability of dosts inourred hy institutions
of higher eduostion i8 determined in
acoordance with the provisions of OMB
Ciroular A-21, “Cost Principles for
Bduoational Institutions.” The allow-
ability of costs inourred by hospitals is
determined in acoordance with the pro-
visions of Appendix B of 46 CFR part 74,
“Prineiples for Determining OCosts Ap-
plicable to Research sand Development
Under Grants and Contracts with Hos-
pitals,” The allowability of oosts in-
curred by ocommercial organizations
and those non-profit organizations list-
od in Attechment O to Oiroular A-122 is
detormined in acoordance with the pro-
visiong of the Pederal Acquisition Reg-
ulation (FAR) at 48 OFR part 81,

§84.28 Period of availability of funds.

Where o funding period is speoified, a
recipient may charge to the grant only
allowable oosts resulting from obliga~
tions inourred during the funding pe-
rlod and any pre-award ocosts author-
ized by HUD.

PROPERTY BTANDARDS

§84.30 Purpose of property standards.

Seotions 84.81 through 84.87 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Faderal award, HUD
ghall reguire reoiplents e observe
these atandards under awards and shall
not impose additional requirements,
unless specifionlly required by Federal
statute, The resipient may nse its own

_ 24 CFR Subfille A (4-1-1) Edifion)

property management standards and
progedures provided 1t observes the
provielons of §§84.81 through 84,37,

§84,81 Insurance coverage.

Reoipients shall, at & minimum, pro-
vide the eguivalent insurance coverage
for reml property and egquipment ac-
quired with Federsl funds as provided
to property owned by the recipient,
Pederally-owned property need not be
insured unlesr reqguired by the terms
and conditions of the award,

§84.32 . Real property.

HUD presoribes the following reguire-
ments for recipients concerning the use
and disposition of real property ao- -
quired in whole or in part under
awards;

(a) Title to real property sghall vest in
the reoipient subject to the condition
that the reocipient shall use the real
property for the authorized purpose of
the project as long a6 it is needed and
sball not enoumber the property with-
out approval of HUD,

(b) The recipient shall obtain written
approval by HUD for the wnge of real
property in other federally-sponsored
projects when the recipient determines
thet the property Is no longer needed
for the purpose of the original projeot,
Use in other projects ghall be Mmited
to those under federally-sponsored

.projeots (1.e., awards) or programs that

have purposes consistent with those
authorized for suppors by HUD.

(0) When the real property is no
longer needed ag provided in para-
greaphs (a) and (b) of this seotion, the
recipient shall reguest disposition in-
structions from HUD or its successor
Federal awarding agenocy. HUD shall
observe one or morse of the following

. disposition instruotions,

(1) The reciplent may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the ourrent fair
merket value of the property attrib-
utable to the Federal partioipation in
the project.

(2) The recipient may be directed to
gell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
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attributable to the Federal parbicipa-
tion in the project (after deducting ac-
tual and ressonable selling and fix-up
expenses, if any, from the sales pro-
oeeds), When the recipient is author-
ized or required to sell the property,
proper sales prossdures shall be estab-
lished that provide for competition to
the extont practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer ‘title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
sompensation for its attributable per-
ocenbage ‘' of the ourrent fair markeb
value of the property.

§84.88 Federally-owned and exempt
property. .

(a) Federally~-owned property. (1) Tible
to federplly-owned property remains
vested in the Federal Government, Re-
oipients shell submit anmually an in-
ventory ~listlng of federally-owned
property in thelr oustody to HUD,
Upon ocompletion of thie awsard or when
the property is no longer neefed, the

recipient shall yeport the property to-
* HUD for further HUD utilization.

(2) If HUD hap no further need for the
property, it shall be declaréd exaess
and reportefl to the General Services
Adminigtration, unless HUD has statu-
tory suthority to dispose of the prop-
erty by alternative methods (e.g., the
suthority provided by the Federal
Teohmology Transfer Aob (16 U.8,C, 8710
(I)) to donate resesrch equipment to
educational and non-profit organiza-
tlons in accordance with .0, 12821,
"Improving Mathematios and Soience
Bduoation in Support of the National
Bducation Goals.') Appropriate in-
structions shell be issued to the recipl-
ent by HUD.

(b) Egempt property, When statutory
suthority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under oonditions HUD
ocongiders appropriate. Such property is
“exempt property.' Should HUD nob
establish conditions, title to exempt
‘property npon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government,

§84.34

$84,84 Eguipment.

(a) Title to squipment acquired by a
recipient with Federal funds shall vest:
in the recipient, subject to conditions
of this seotion,

(b) The recipient shall not use equip-
ment aoquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
lent services, unless speocifically an-
thorized by Federal statute, for as long
ag the Federal Government reta,ins an
interest in the equipment,

{c) The reocipient shall use the equip-
ment in the projeot or program for
which it was aoguired as long as nesd-
of, whether or not the project or pro-
gram continues to be supported.by Fed-
erel funds and shall not ensumber the
equipment without approval of HUD,
When the squipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in conneoction with its other federally-
sponeoved aotlvities, m the following
order of priorvity:

(1) Activities spomsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the projeot or program for
which it was aoguired, the recipient
shall make it available for uss on other
projeots or programs if such other use
will not interfere with the work omn the
project or program for which the equip-
ment was originally aoquired, First
preference for such other use shall he
given to other projeocts or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the eguipment is owned by the
Federal Government, use on other ac-
tivities not sponsorsd by the Federal
Government shall be permissible if au-
thorized by HUD, User charges shall he
treated s program incoine,

(e) When aocquiring replacement
oeguipment, the recipient may wse the
equipiment to be replaced as trade-in or
sell the eguipment and use the pro-
oeefls to ofiset the compis of the replace-
ment squipment subject to the ap-
proval of HUD,
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(f) The reocipient’s property manage-
ment standards for egquipment aogiired
with Federal funds and federally-owned
aguipment shall include all of the fol-
lowing.

(1) Rauipment records shall be main-
tained accurately and shell inolude the
following information,

(1) A desoription of the equipment.

(11) Monufacturer's serial number,
model number, Federal stook number,
nationa)l stock number, or other identi-
flioation number. -

(i11) Souroce of the equipment, includ-
ing the award number,

(iv) Whether title vests in the recipl-
ent or the Federal Government.

(v) Acquisition date (or date re-
ooived, if the equipment was furnished

* by the Federal Government) and cost,

(vi) Information from which one can
oaloulate the percentage of Federal
participation in the cost of the eguip-
ment (not applicable to equipment fur-
nished by the Federal Government),

(vil) Loocation and condition of the
equipment and the date the informa-
tion was reported.

(viil) Unit acquisition cost.

(%) Ultimete disposition dats, In-
cluding date of disposal and sales price
or the method used to determine our-
ront fair market value where a recipi-
ent compensetes HUD for its shars,

(2) Hguipment owned by the Faderal
Government shell be identified to indi-
oate Federal ownership,

(3) A physiocal inventory of eguipment
ghall be taken and the results .rec-
onoiled with the eguipment records at
least onoe every two years, Any dif-
ferences between quantities deber-
mined by the physical inspeotion and
those ghown in the accounting records
shall be investigated to detormine the
causes of the difference., The recipient
shall, in connection with the inven-
tory, verify the existence, ourrent uti-
Hzation, and continued need for the
squipment,

(4) A control system shall be in effect
to insure adeguate safeguards to pre-
vent loss, damage, or theft of the
equipment, Any loss, damage, or theft
of equipment shall be investigated and
fully doocumented; if the equipment was
owned by the Federal Government, the
recipient shaell promptly notify HUD,

24 CFR Sublifle A (4-1-11 Edition)

(6) Adequate maintenance procedures
ghall be implemented fo keep the
squipment; in good condition,

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall he established
which provide for sompstition to the
extent praoctioable and result in the
highest possible return,

(¢) When the reoiplent no longer
needs the equipment, the eguipment
may be uged for other aotivitles in ac-
cordance with the following standards,
For equipment with & ourrent per unit
fair markeb value of $6000 or more, the
reocipient may retain the equipment for
other uses provided that compensation
i made to HUD or its succepsor. The
amount of compensation shall be com-
puted by applying the peroentage of
Federal particlpation in the cost of the
original projeot or program to the our-
rent fair market value of the equip-
ment, If the recipient hag no need for
the equipment, the reoipient shall re-
quest disposition instrnotions from
HUD. HUD shall determine whether the
squipment oan be used t0 meet HUD's
requirements. If no requirement exists
within HUD, the availability. of the
equipment shall be reported to bthe
General BServices Administration by
HUD to determine whether s require-
ment for the equipment exists in other
Foderal agenoies, HUD shall issue in-
gtructions .to the reciplent no later
than 120 calendar days after the recipi-
ent's request and the following prooce-
dures shall govern,

(1) If so instriueted or if disposition
ingtructions are not issued within 120
calendar deys aftér the recipient's re-
quest, the reoipient shall sell the
equipment and reimburse HUD an
amount computed by applying to the
seles prooeeds the percenitage of Fed-
eral participation in the ocost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
3600 or ten percent of the prooeeds,
whichever i1s less, for the reoipient's
pelling and handling expenses,

(%) If the recipient is instruoted to
ship the squipment elsewhere, the re-
oiplent shall be reimbursed by the Fed-
oral Gtovernment by ap amount which
is computed by applying the percent-
age of the reoipient's partioipation in
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the cost of the original project or pro-
gram to the ourrent falr market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
ourred,

(3) If the reciplent is instruoted to
otherwise dispose of the egnipment, the
raciplent shall be reimbursed by HUD
11;;»‘ such costs inocurred in its disposi-

on,

(4) HUD may reserve the right 6o
transfer the title to the Paderal Gov-
ernment or to a third party named by
the Federal Government when such
third parby 1s otherwise eligible under
existing statutes, Such transfer shall
be subject to the following standards,

(1) The equipment shall be appro-
priately identified in the awerd or oth-
erwise made known to the recipient in
writing, )

(ii) BUD shell issue disposition in-
gtruotions within 120 oalendar days
after receipt of s final inventory, The
final inventory shell list all squipment
acouired with grant funds and feder-
ally-owned eguipment. If HUD fails to
issue disposition instructions within
the 120 oalendar day period, the reoipi-
ent shall apply the standards of this
section, a8 appropriate,

(1i1) When HUD exercises 1ts right to
tako title, the eguipment shall be sub-
jeot to the provisions for fedemny—
owned squipment,

§84.85 Bupplies and other expendable
property,

(8) Title to supplies and other ex-
pendable property shall vest in the re-
aipient upon scquisition. If there 18 a
residual inventory of unuged supplies
exoeeding $5000 in total aggregate
value upon termination or comnpletion
of the projeot ox program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the reoipient shall retain the supplies
for nse on non-Federal sponsorad ac-
tivities or sell them, but shall, in eil-
ther onse, sompensato the Federal Gov-
ernment for its share, The amount of
ocompensation shall be computed in the
spane maunelr as for egnipment,

() The recipient shall not use sup-
pies aoguired with Federal funds to
provide services to non-Federal outside
organizptions for a fee that is less then
private companies oharge for equiva-

5 84.36

lent pervioss, unless speoifically au-
thorized by Federal statute, as long as
the Federal Government retains an in-
terest in the supplies.

$84,86 Intangible property.

(a) The reciplent may copyright any
work that is subjeoct to copyright and
was developed, or for which ownership
was purchased, under an award, HUD
ressrves a royalty-free, nonexclusive
and irrevooable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so,

(b) Reciplents are subjeot to applion-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of ' Commeroe at 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Girants,
Oontruots and Oooperative Apree-
men

(e) HUD has the right to; .

(1) Obtaln, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to recsive, repro-
duoce, publish, or obherwise use such
date for HUD purposes,

(d)(1) Tn sddition, in response to a
Freedom of Information Aot (FOL4) re-
tinest for yesearch data relating to pub-
lished research findings produced wnder
an award that were ussd by HUD in de-
veloping an agency action that has the
foroe and effect of law, HUD shail re-
quest, and the reoipient shall provide,
within a reasonable time, the researoh
date so that they can be made avail-
able to the public through the proce-
dures established under the FOIA, If
HUD obtains the regearch dats solely
in response to a FOIA request, HUD
may charge the reguester a reasonable
fee equaling the full {ncremental cost
of obtaining the research date. This fee
should reflect costs inourred by HUD,
the recipient, and applicable subresipl-
ents, This fes is in addition to any fees
HUD may assess under the FOIA (b
U.8,0, 562(a)(4)(A)).

(%) The following definitions apply
for purposes of this paragraph (d):

(1) Research data is defined as the re-
coxded factual msterial commonly ac-
cepted in the solentific community as
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necessary 5o validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of sclentific pa-
pors, plans for fature research, peer re-
views, or ocominunications with ool-
leagnes, 'This ‘recorded’ material ex-
oludes physioal objects (e.g., laboratory

samplen), Research daie also do not in- -

clude:

(A) Trade seorets, commercial infor-
mation, materials neveseary to be held
confidential by a researcher until they
are publiphed, or similay information
whioh is protested under law; and

(B) Perasonnel and medioal informa~
tion and similar information the dis-
olosure of which would consbitute a
clearly unwarranted invasion of per~
sonal privacy, such ag information that
could be used to identify a particular
person in a research study.

(1i) Published is defined as either
when:’

(A) Resenrch findings are published
in a peer-reviewed solentific or teoh»
nicpl journald; or

(B) HUD publicly and officially cites
the research findings in support of an
agenoy action that has the force and
effect of law,

(i) Used by HUD tn developing an
agency action that has the force and ef-
fect of law 18 defined es when HUD pub-
loly and offiolally oites the research
findings in support of an agency aoction
that has the foree and effect of law.

(e) Title to intanglble property and
debt instruments aocquired wnder an
award or subaward vests upon acquisi-
tion in the reoiplent. Thé recipient
ghall use that property for the oripl-
nally-authorized purpose, and the re-
olpient shall not snoumber the prop-
erty without approval of HUD, When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall coour in accord-
ance with the provisions of §84.34(g).

{69 FR 47011, Sept, 13, 1804, as amended et 65
FR 80408, May 11, 2000]

§84.87 Property trust relationship,
Real property, equipment, intangible
property and debt instruments that are
acnuired or improved with Federal
funds shall be held in trust by the re-
oipient as trustes for the benefloiaries
of the projeot or program under which
the property was aoquired or improved,

24 CFR Subiitie A (4-1-11 Edition)

HUD may require recipients to record
lMens or other sappropriate notlces of
record to indicate that personal or real
property has been aoquired or improved

with Federal funds and that use and
disposition oondmons apply to the
property.

PEOOUEEMEN’I‘ STANDARDS

§84.40 Purpose of procurement stand-
aras,

Seotions 84.41 through 84.48 set forth'
standards for use by reoipients in es-
tablishing proocedures for the prooure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds,
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
end in complience with the provisions
of applicable Federal statutes and ex-
soutive orders, No additional procure-
ment standards or requirements shall
be imposed by HUD upon reciplents,
unless speoifionlly required by Federal
statute or exeoutive order or approved
by OMB,

§84,41 Reoipient responsibilities.

The standerds contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s), The recipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and sa,‘oisfa,otion of all contiac-
tuel and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature,
Matters conoerning violgtion of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiotion,

§84.42 Codes of conduct,

The reoipient shall maintain written
standerds of conduct governing the
performance of 1ts employees engaged
in the award end administration of
contraocts, No employee, officer, or
egent shall partioipate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
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involved, Buch e confliot would ariss
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has & finanocial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
reoipient shall nelther solicit nor ac-
oept gratuities, favors, or anything of
monetary value from oontractors, or
partiss to subsgresments, However, re-
oiplents may set standards for situa-
tions in which the financirl interest is
not substantial or the gift is an unso-
lictted item of nominal value, The

sbandards of conduct shall provide for.

disoiplinary aotions to be applied for
violations of puch standards by offi-
oers, employees, or agents of the re-
cipient.

§84.48 Competition,

All proourement transmotions shall
be conduoted in & manner to provide,
to the maximum extent practioal, open
and fres competition, The recipient
ghell be alert to organjzational con-
flicts of interest as well ag nonoompeti-
tive praotioes among contractors thatb
mey restriot or ellminate competition
or otherwise restrain trade, In order to
ensure objeotive ocontractor perform-
anoe and eliminate unfalr competitive
advantage, sontractors that develoy or
draft  specifications, requirements,
statoments of work, invitations for
bids and/or requésts :for proposals shall
be excluded from compebing for such
proourerments, Awards shall be made to
the bidder or offeror whose bid or offer
s responsive to the solioltation and is
most advantageous o the recipient,
prios, quality and other factors consid-
ored. The other faotors shall include
the bidder's or offeror's compliance
with Seotdon 8 of the Housing' and
Urban Development Aot of 1068 (12
U.8.0, 1701w), hereafter referred to as
“Seotion 3." Seotion 8 provides that, to
the greatest extent femsible, and oon-
sistent with existing Pederal, State,
and looal laws, and regulations, eco-
nomic opportunities generated by oer-
tain HUD financial assistance shall be
directed to low- and very low-inoome
persons, Solioitations shall cleaxly set
forth all requirements’ that the bidder

. §64.44

o offeror shall fulfill in order for the
bid or offer to be svaluated by the re-
cipient, Any and all bids or offers may
be rejected when it is in the recipient's
interest to do so. -

§84.44 Proourement procedures,

(a) All recipients shall establish writ-
ten proourement procedures, These
proceduras shall provide for, at a min-
imum, that paragraphs (a)(1), (a)(2) and
(a)(8) of this pection apply.

(1) Recipients aveid purchesing un-
necessary ibems, :

(2) Where approprigte, an analysis is
mede of lease and purchase altor-
natives to determine which wowld be
the most economical and practiosl pro-
onrement for the Federal Government.

(8) Solicitations for goods and serv-
ioes provide for all of the following,

(1) A olear and acourate desoription
of the technioal requirements for the
material, produot or service t0 be pro-
oured, In oompetitive proourements,
such a desoription shall not contain
features which unduly restrict com-
petition,

(11) Requirements whioh the biddey/
offeror must fulfill and all other fac-
tors -to be used in evaluating bids or
proposals.

@) A desoription, whenever prac-
tioable, of techmical requirements in
terms of functions to be performed or
performence required, ineluding the
range of acceptable oharacteristics or
minimum acceptable standards.

(Iv) The speoific features of ‘‘brand
name or sgusl’ desoriptions that bid-
ders ere required to meet when  suoh
items are included in the solicitation,

(v) The acoeptance, to ths extent
praoticable and eoonomically feasible,
of products and services dimensioned in

" the metric system of measurement,

(vi) Preference, to the extent prac-
ticable end economically feasible, for
products and services that oonserve
natural resowrces ang proteot the envi-
ronment and are energy effiolent,

(b) Positive efforts shall be made by
vecipients to utilize small businesses,
minority-owned firms, ahd women's
business enterprises, whepsver pos-
gible. Recipients of Federal awards
shall talke all of the following steps to
furthey this goal.
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(1) Ensure thet small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to vhe fullest
extont practicable,

(2) Make information on forthcoming
opportunities’ available and arrenge
time frames for purchases and oon-
traots to encourage and faoilitate par-
tioipation by small businesses, minor-

" {ty-owned firms, and women's business
enterprises,

(8) Oongider in the contract process
whether firms ocompeting for larger
contraots intend to subooniract with

small  businesses, minority-owned
filrms, and women's business enter-
prises,

(4) Bncourage contracting with oon-
sortinms of small buslnassea, minority-
owned firms and women's business en-
terprises when & contract is too largo
for one of thess firms to handle individ-
uslly,

(6) Use the servioes and assistanoe, ap
appropriete, of such organizations as
the Small Business Administration and
the Department of Commeroe's Minor-
ity Business Development Agenoy in
the solcitation and utllization of
small businesses, minority-owned firms
and women's business enterprises.

(c) The type of produring instriuments
used (e.g, fixed price contracts, cost
reimpursable contracts, purohase or-
ders, and incentive contraots) shall be
determined by the recipient but shall
be appropriate for the partlocular pro-
ocurement and for promoting the besb
interest of the,program or project in-
volved, The ‘‘cogt-plus-a-percentage-oi-
oost” or “percentage of oonstruotion
oost”’ methods of oontmoting shall not
be used,

(d) Contracts shall be made only with
responsible oontractors who posgess
the potential ability to perform suc-
cessfully under the terms and ocondi-
tions of the proposed proourement.
Considerstion shall be given to such
matbers as contractor integrity; com-
piancs with publioc polioy, inoluding,
whers applicable, Seotion 8 of the
Housing and Urban Development Act of
1068 (12 U.8.0. 1701n); record of past
performance; and financial and tech-
nical resources or accessibility to other
neoessary resources, In ocertain oix-
cumstances, ocontraots with ocertain
parties are restricted by implermenta-

24 CFR Subtille A (4-1-11 Edilion)

tion of Dxeoutive Orders 12640 and
12688, *'Debarment and Suspension,' at
2 CFR part 2424,

(e) Reoipients shall, on request, make
available for the Federal awarding
agenoy, pre-award review and prooure-
mont, doouments, suoh es requests for
proposals or invitations for bids, inde-
pendent cost estimates, eto,, when any
of the following conditions apply,

(1) A reoipient's proourement proce-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110.

(2) The proourement is expeoted to
exoeed $100,000 or the small purchase
threshold fixed at 41 U.8.0. 408 (11),
whichever is greator, and is to be
awarded without competition or only
one bid or offer is received in response
0 a solicitation.

(8) The proourement, which is ex-
pected to exceed the small purchase
tihreshold, speocifies a ‘‘brand name"
product.

(4) The proposed award over the
small purchase threshold is %o be
awarded to other than the apparent
low bidder under & -sealed bid prooure-
mehk,

(b) A proposed contract modiioation
changes the scops of a oontract or in-
oreases the contract amount by more
then the amount of the small purchase
threshold.

[62 PR 47011, Sept, 18, 1684, a5 amended at 72
TR 78462, Deo. 27, 2007}

§84.46 Cost and price analysis,

Some form of cost or price anslysis
shell be mede and documented in the
procurement files in conneotion with
every proourement action, Price anal-
ysis may be accomplished in various
ways, inoluding the comparison of
price guotations submiited, merket
prices and similar indiocia, together
with discounts. Oost ansalysis is the re-
view and evaluation of each element: of
copb to determine reasonableness,
allocability and allowability.

§84.46 Proourement records.

Proocurement records and files for
purchasses in excess of the small pur-
chase threshold shell include the fol-
lowing at & minimum:

(a) Basis for contractor selection;

‘
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(b) Justification for lack of compesti-
tion when competitive bids or offers
ars not obtained; and

(o) Basis for awerd ocost or price,

§84.47 Contract administration.

A systiem for contract administration
shall be meaintained to ensure ocon-
traotor conformance with the terms,
conditions and speoifiontions of the
gontract and to ensure adequate and

timely follow up of all purchases, Re-

ciplents shall evaluate contractor per-
formence and dooument, as appro-
priate, whether contractors have met
the terms, copditions and speoiﬁoa—
tions of the contraot.

§84.48 Coniraot provisions,

The recipient shall include, in addi-
tion 0 provisions to define p gound and
complete agreement, the following pro-
visions in all contraots, The following
provisions shall also be applied to sub-
ocontraots,

(a) Oontracts in excess of the small
purchase threshold shall oontain con-
tractual provisions o conditions that
sllow for administrative, contraotual,
or legal remedies in instances in which
8 contractor violates or breaches the
contraot terms, and provide for such
remedial aotions af may be appro-
priate.

(b) A1l contracts in exoess-of the
small parchase threshold shell contain
suitable provisions for termination hy
the reoipient, including the manner by
which terminabtion shell be effected
and the basis for settlement, In addi-
tion, such contyacts shall desoribe con-
ditions under which the sontract. may
be terminated for default as well as
conditions where the oontract may he
tormingted because of ciroumstanpes
beyond the control of the contractor,

(c) Bxcept as otherwiss reguired by.

statnbe, an award that requires the
ocontracting (or suboontracting) for
construction or feoility improvements
shall provids for the recipient to follow
its own requivements relating to bid
guarantees, performance bonds, and
payment bonds unless the construotion
oonbtraot or suboonbtract exceeds
$100,000, For thoss ocontracts or sub-
contraots exceeding $100,000, HUD may
scoept the honding policy and require-
ments of the recipient, provided HUD

§84.48

hag made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimmm
requirements shall be as follows:

(1) A bid gnarantes from eaoch bidder
eguivalent to five peroent of the bid
price, The ''bid guarantes” shall con-
sist of a firm commitment such as &
bid bond, certified aheok, or other ne-
gotiable instrument accompenying e
bid a8 assurance that the bidder shall,
upon soceptance of his hid, execute
suoh oontractuel documents ag may be
required within the time spsdified,

(2) A performance hond on the part of
the contractor for 100 percent of the
contract price. A “performance bond"
is one executed in gonnection with a

contract to securs fulfillment of a1l the,

oontractor's obliga;bions under such
contract,

(8) A payment bond on the part of the
contractor for 100 percent of the con-
traot price, A “payment bond' is one
exeouted in connection with a contract
to assure paymend as required by stat-
ute of all persons suppliying labor and

meteriel in the execution of the work .

provided for in the contract,

(4) Where bonds are required in the
situations deseribed ‘hersin, the bonds
shall be obtained from companies hold-
ing certificates of authority as acoept~
able pureties pursuent to 81 OFR part
228, “Surety Companies Doing Business
with the United States,”

(d) All negotiated contraots (except
thoss for less than the small purohase
threshold) ewarded by reciplents shall
inolude & provision to the effect that
the recipient, HUD, the Compttoller
Geners) of the United States, or any of
their duly aunthorized representatbives,
ghall have acoess to any books, doou-
ments, papers and records of the oon-
tractor which are directly pertinent to
8 specific program for the purpose of
malking andits, examinations, excerpts
and transeriptions, )

(e) All oontraots, ineluding small

purchases, awarded by recipients and

thelr contractors shall contain the pro-
ourement provisions of Appendix A to
this rule, as applioable.
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§84.,50
REPORTE AND RECORDS

$84.60 Purpose of reports and records,

Bections 84,61 through 84.63 set forth
the procedurer for monitoring and re-
porting on the recipient's financial and
program performancs and the neo-
esgary standard reporting forms, They
also get forth record retention require-
ments, :

§84,61 Monitoring and reporting pro-
gram perfoxmance,

(a) Reolplents are responsible for
managing and monitoring each project,
program, subaward, function or aotiv-
1ty supported by the award. Reciplents
shall monitor subawarde tio ensure sub-
recipients have met the audit reguire-
ments as delineated in §84,96,

(b) HUD shall prascribe thé frequency
with which the performeance reports
shall be submitted. Bxoept as provided
in §84.51(f), performance reports shall
not be required more frequently than
guarterly or less frequently than annu-
ally. Annual reports shall be due 80 cal-
endar days after the grant year; quar-
torly or semi-eannual reports shall be
due 30 days after the reporbting period.
HUD may require annual reports before
the anniversary dates of multiple year
gwards in leu of these requirernents.
The final performanoe reports are due
80 oalendar deys after the expiration or
termination of the award. .

(c) If inappropriate, a final technioal
or performanoce report shall not be re-
guired efter completion of the project.

(@) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of aotuel acoom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
gquantified, such quantitative data
should be related to cost data for com-

putation of unit oosts.

" (2) Reasons why established goals
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, anslysis
and explanation of oost overruns or
high unit costs,

24 CFR Subtiile A (4-1~11 Editlon)

(e) Recipients shall not be reguired to
submit more than the original and two
copies of performanoce reports,

(f) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup-
ported nobivities, Also, notification
shall be given in the oase of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objsotives of the award, This notifi-
cation shall include & statement of the
gotion taken or contemplated, and any
assistance needed to resolve the situa-
tion,

() HUD may make site visits, as
needed,

(h) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance date from re-
cipients.

§84.,52 Finanoial reporting,

(a) ‘The Pederal finanocial report
(FEFR), or such other form as may be
approved by OMB, is authorizsed for ob-
taining finanoial information from re-
olpients. The applicability of the FFR
form shsall be determined by the gppro-
priste HUD program, and the grantee
will be notified of any program require-
ments in reference to the FFR upon re-
oeipt of the award, A HUD program
may, where appropriate, waive the use
of the F¥R for its grantees and require
an alternative reporting system,

(b) HUD shall presoribe whether the
FFR shall be on & oagh or agorual
basis, If HUD requires acorual informa-
tion and the recipient’s acoounting
records are not normally kept on the
acorual basis, the recipient shall not be
reguired to converb its acoounting sys-
tem, but shall develop such acorual in-
formation through best estimates
based on an analysis of the dooumenta-
tion on hand, '

(¢) HUD shall determine the fre-
quency of the FFR for each project or
program, considering the size and com-
plexity of the particular projeot or pro-
gram, However, the report shall not be
required more frequently than dquar-
terly or less freguently then annuelly.
The reporting period end dates shell be
March 81, June 80, September 80 or De-
oember 31. A finel FFR shall be re-
quired at the completion of the award
agreement and shall use the end date of
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the projeot or gra,nt period as the re-
porting end date,
(d) HUD requires recipients 5o submib

- thé FIR xio later than 80 days after the

end of each specilied reporting period
for quarterly and semi-annuvel reports,
and .00 oelendar days for annuns) re-
ports. Final reports shall be submitted
no later than 90 days after the prgject
or grant period end date. Bxtensions of
reporting due dates may be approved
by HUD wupon request of the recipient,

HUD msy require awardees to submit

the FFR alectronioally, Blectronic sub-
mission may be waived for cause in ac-

cordance witli HUD's wadver policy 1.n
: §6 110 of this title. :

(e)(1) When funds are e.dvanoed 10 re-
cipierits HUD shall use the FIR 'to
monitor oash advanced to recipients
and to obtain disbursement informe-~
tion for eaoh agresment with .the re-
cipients, HUD may require forecasts of
Federal oash requirements in the “Re-
rharks' seotion of the FFR and may re-

- guire recipients to report in the '‘Re-
marks’ seotion the amount of cash ad-

vances reoeived and retained in excess
of three deys and any intersst earned
on such oash Advanoces, Recipients shall

. vrovide short narrative explanations of

actions taken - t0 reduce early

- drawdowns and excess balanoss.

(2) Reolpients shall be reguiréd to

Ssubmit not more then the original and
two copies of the FFR or submit the re-

poit glebtronidally, HUD may requive a
guarterly report from reoipients re-

oelving advanoes totaling $1 million or-

more per year,

(f) When HUD needs additional infor-
mation or more freguent reports, the
following shall e observed,

(1) When additional information is
nesded to comply with legislative re-
gquirements’ or governmentwide re-
guirements, HUD shall ispue instruo-
tions t0 vequire recipfents to submit
such information under the ‘‘Remarks”
sestion of the reports or other means. .

(2) When HUD determines that a re-
olplent's accounting system does not
mest the standards in §84.21, additional
pertinent informnation to further mon-
itor awards may he obtained by written

-notice 1o the reoip:ent until such time
a8 the system i brought up to stand-
- ard, I-IUD in obtaining this informa~

§84.63

tion, shall comply with report clear-
ance xequirements of 5 OFR part 1320,

.(8) HUD may elect to acoept the iden- .

tioa) information: from the vreoipients
through & system o system data inter-
fece es determined by HUD, -

76 FR 41089, July 16, 2010)

§84.58 Retention and aceess require-
ments for records,

(a) This section sets forth require-
ments for record retention and acoess
to records for awards to reoipients,
HUD shall not impose any other resord
retention or mooess requirements upon
reoipients,

(b) FPinencial records, supporting doo—
uments, stabistionl records, and 'all
other records ‘pertinent to an award
shell be retained for a period of three
years from the dafe of submission of
the final expenditure report ox, for
awards that are renewed quartexly ox
amiually, from the date of the submis-
sion of the quarterly or annusgl finen-
oinl report, as authorized by HEUD. The
only exceptions are the following.

(1) I any litigation, olaim, or andit is
sbarted before the explration of the 8-
year period, the reoords shall be re-
tained. until all ltigation, claims or
audit findings involving the records
have been resolved and finel astion
talken,

(2) Recovds for real property and
equipment acquired with Federal funds
shall bé retained for 8 years after final
disposition.,

(3) When reoords are ma.nsferred to or
meintained by HUD, the 8-yehr- raten-
tion requirernent is not eppiicable to
the recipient.

(4) Indirect cost rate pro pos&ls, oosf.

allooation plans, ete. as speocified in )

§84.58(g).
(o) Uopies of original records may be

'subsbituted for the original reoords it

authorized by HUD,

(d) HUD shall request transfer of oer-
tain reoords to its custody from vecipi-
ents when it determines that the
vecords . possess long term rebention
yalue, However, in ordsr to avold dupli-
ogte recordleeping, HUD may make ar-

" rangements for recipients to retain any

reoords that arve conbinuously needed
for joint use,

(e) HUD; the Inspector Gteneral,
Oomptroller General of - the TUnited
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§84.60

States, or any of their duly authorized
representatives, have the right of time-
ly and unrestrioted aoccess to any
books, doouments, papers, or other
records of recipients that axe pertinent
to the awards, in order to male audits,
examinations, excerpts, transcripts and
coples of such doouments. This right
also Inoludes timely and reasonable ao-
oess 10 & reolpient's personuel for the
purpose of interview and discussion re-
Jated to-such docurnents, The rights of
socess in this paragraph (e) are not
limited to the reguired retention pe-
riod, but shall last as long ag records
arg rotained,

(f) ‘Unless required by statute, HUD
shall not plave restrictions on recipi-
ents thab limit public aoccess to the
records of recipients that are pertinent
to an award, except whem HUD oan
demonsgtrate that such records shall be
kept confidential and would have been

- exempted from disclosure pursuant to
the Freedom -of Information Act (b
U.8.0. B52) if the records had belonged
to HUD,

®) Indivect cost rate proposals, cost al-
location plans, ete. Paragraphs (g)(1) and
(€)(2) of thig section apply to the fol-
lowing types of doouments, and their
supporting records—indirect cost rate
computations or proposals, oost alloos-
tion plans, and any slinilar accounting
computations of the rate at which a
paitiowlar group of costs is chargeable
(such as oomputer usage chargeback

.rates or ‘oomposite fringe benefit
rates).

(1) If submitted for negotiation, If the
recipient submits to HUD or the bub-

. reoipient submits to the recipient the
proposel, plan, or other somputetion to
form the basis for negotiation of the
rate, then the 8-year retention pericd
for its supporting records starts on the
aate of such submission.,

- (2) If not submitted for negotiation, I

the recipient is not reguired to submib

to HUD or the subrecipient is not re-
quired to submit to the reocipient the
proposal, plan, or other computation
‘for negotiation purposes, then the 8-
year retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)
covered by the proposal plan, or other
computation.

24 CFR Sublitie A (4~1~11 Edition) -
TDRMINATION AND BNFOROIMBNT

$84.80 Purpose of termination and en-
forcement,
Seotions 84,61 ang 84.62 set forth uni-
form suspension, termination and en-
forocement proocedures,

§84.81 Termination,

(2) Awards may be terminated in
whole or in part only if paragraphs
(a)(1), (a)(?2) or (a)B) of this eeotion
apply.

(1) By HUD, ii‘ & reciplent materially
fails to comply with the terms and con-
ditions of an award, -

(2) By HUD with the consent of the
recipient, in which oase the two parties
shall agree upon the termination con-
ditions, including the effeotive date

_and, in the oase of partial termination,

the porbion to be terminabed.

-(8) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effeotive ‘date, and, in the oase of par-
tial terminetion, the portion to he ter-
minated, However, if HUD determines
in the oase of partial termination that
the reduced or modified -portion of the
grant will not accomplish the purposes
for whioh the grant was made, 1t may
terminate the grant in its entirety
under either paragraphs (8)(1) or (a)(2)
of this seobtion.

(b) If oosts are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), inolud-
ing those for propsrty mensgement as
appliceble, shall be considered in the
términation of the award, and provi-
sion shall be made for continuing re-
gsponsibilities of the raciplent after ter-
mitnation, as appropriate, )

§84,62 Enforoement,

() Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurancs, application, or
notioe of award, HUD may, in addition
to imposing any of the spsoial condi-
tions outlined in §B4.14, take one or
more of the following actions, as appro-
priate in the oiroumstances. :
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(1) Temporarily withhold oash pay-
ments pending oorrsotion of the defi-
ciency by the recipient or more severe
enforosment aotion hy HUD,

(2) Disallow (that is, deny both use-of

funds and any appliosble matohing.

aredit for) all or part of the cogt of the
activity or action not 11 complianoce,

(8) Wholly or partly suspend or ter-’

minate the current awaxd,

(4) Withhold further awards for the

projeot or program,

(5) Talke other remedies that may be
legally available,

(b) Hearings and appedls, In taking an
enforeement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to whioh the recipient is en-
titled under any statute or regwlation
applicabls to the action involved.

(ey Effeots of suspension ond termi-
nation, Costs of a reciplent resulting
from opligations inourred by the xe-
oipient during a suspension or after
termination of an awaxd are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently, Other recipi-
ent costs during suspension or after
termination which are neceskary snd
not reasonably avoidable are allowable
if paragraphs (o)(1) and (o)(2)*of this
seotion apply.

(1) The costs result from obligations

- which were properly inourred by the re-

oipient before the effeotive date of pns-

pension or terminetion, ave not in an-
ticipation of it, and in the oase of a ter-
mination, are nonoancellable,

(%) The oosts would be allowable if
- the award were not suspended or ex-
pived normally at the end of the fund-
ing pseriod in which the termination
tales effeot, .

(@) Relationship to debmment ond sus-
pension. The enforcement remedies
identified in this seotion, inoluding
suspension and termination, do not
preoluds a recipient from bejng subject
to debarment and suspension ,under
HUD’s regulations at 2 OFR part 2424
(see §84.13),

[60 PR 47011, Sept. 13, 1884, as amendet\ at 72
TR 7342, Deo. 27, 2007)

 §e4.72

Subpart D—After-the-Award
"Requlrements

§84.70 Purpose,

Sections 84,71 through 84 73 contain
closeout prooedures and other proce-
dures for snbssguent disallowemoes and
adjustments, .

§84.71 Closeout procedures.
() Roolpients shall submit, within 60
onlendar days after the date of comple-

tion of the award, all finanocisl, per-.

formance, and other reports as required
by the terms ahd oonditions of the
award, HUD may approve extensions
when reguested by the recipient.

(b) Unless HUD authorizes an exten-
slon, & recipient shall liquidate all ob-
ligations inocurred under the award not
later than 80 calendar days afber the
funding period or the date of oomple-
tion as speoified in the terms and con-
diitions of the award or in HUD instruo-
tions,

{c) HUD shell make prompt payments

+0 & recipient for allowable reimburs-
able costs under the award baing olosed

out.
(d) The reoipient shall momptly r6-

fund eny balances of unobligated cash -

that HUD has advanced or pald and
that 48 not authorized to be retained by
the reoipient for use in other projects,
OMB Ciroular A-129 governs unreturned
amounts that become delingnext debts,

(e) When authorized by the terms and
conditions of the awdrd, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
shere of costs after oloseout reports are
reoelved,

(f) The recipient shall aooount for
axy real and personal property ao-
quired with Federal funds or recelved
from the Federal Government in ac-
sordance with §§84,81 thn'ough 84.87,

() In the event a final audit has not

been performsed prior to the closeout of

an award, HUD shall retain the right to-

recover an approprigte amounb after
fully oonsidering the recommendations
on disallowed costs resulting i‘rom the
final audit

§8472 Subseguent adJnsi:ments and
éontinuing responsibilities,

{a) The oloseout of an award does not
affect any of the following,

4
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§84.73

(1) The right of HUD to disallow costs
and recover. funds on the basis of a
later andit or other review,

(2) The obligation of the recipient to
reburn any funds due as a result of
later refunds, corrections, or other
transaotions,

(3) Aundit requirements in §84.26,

(4) Property management require-
ments in §§84,31 through 84,37,

; 25) Reoords retention as raquirved in
84,68,

(b). After oloseout of an award, a rela-
tionship oreated under an award may
be modified or ended in whole or in
. part with the corisent of HUD and the
reciplent, provided the responsibilities
of the recipient refexred to in §64.78(a),
inoluding those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibllities of the reoipient 28 appro-
priate,

§84.78 Collection of amounts due,

(8) Any funds paid to a reoipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government, I not paid within o

. réasonable period after the demand for

payment, HUD may reduce the debt by
paragraphs (a)(1), (a)(2) or (a)(8) of this
seobion,

(1) Making an administrative offset
against other requests for reimburse-

ments,

(2) Withholding advance pa,yments
otherwise due to the reoipient,

(8) Taking other uoti.on permitted by
statute,

(b) Exoept es otherwise provided by .

law, HUD ghall cherge interest on an
overdue debt in acoordance with 4 OFR
Chapter II, “Federal Claims Colleotion
Standards »

Subpari E—Use of Lump Sum
Granis

$84,80 Conditions for wuse of Lum
Bum (fized price or fixed amoun
grants,

(a) Heads of awarding aotivities
(HAAg) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

B

24 CFR Subtille A (4-1-11 Edition)

ability, For other awards, discretion
may be provided. to Grant Offlcers to
determine the funding arrangement on
g trensaction basls, In such caeses,
Grant Officers shall document the basis
for selsotion of thé funding arrange-

" ment in the negotiation recoxd, Appro-

priate consideration to fixed amount
(lump sum) awards shall be made if one
or more of the rollowing conditions are
pregent:

(1) The HUD funding amount is defl-
nitely less than the total aotual cost of
the projeot,

(2) The HUD funding amount doss not

~exceed $100,000 or the small purchase

threshold fixed at 41 U.8,C, 403 (11),
whiochever is greater.

(3) ‘The project soope is very speoifio
and adequate cost, historioal, or unit
pricing date is available to establish a
fixed amount award with assuranoce
thet the recipient will realize no inore-
ment above actual 0051,

(b) [Reserved] '

#84,81 Definftion.

(a) A lump surn award is an award for
8 predetermined amount, as set forth
in the grant agreement, which amount
does not vary with the amount of the
reoipient's actual incurred costs. Under
this type of award, HUD -does not pay
the reocipient for its inourred costs but
rather for completing certain defined
oevents in the work or achievement of
some other well-defined milestone,
Some of the ways in which the grant
amount may be pald are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-
vance, and the “‘milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant; .

(2) On o unit price basis, for & deﬁned
unit or units (such as a housing coun-
peling wnit), at & defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(8) T one payment at grant oomp]e-
tion,

(b) The key distinction between a
laump sum and a cost reimbursement
grant is the lack of a direct relation-

ship between the costs inourred by the
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reoipient and the amount paid by EUD
in the lu:mp sum arrangement,

§ 84,82 Provmnons appliocable only 1o
lump gum grants,

* In addition to the provisions of this

subpart B, subparts A end B of this

pert apply to lump sum grants,

(a) PFinoncial and program: manage-
ment, Paragraphs (b) through (e) of this
seotion presoribe standerds for finan-
olal management systems, methods for
~meXing payments, budget vevision ap-
provals, and making audits,

(b) Standards for financlal management
systems. (1) Reoords that identify ade-
guately the sourde and application of
funds for federally-sponsored activities
ave required, These records shall con-
tain information pertaining to Federal
swerds, authorizations, obligations,
mobligated balances, sssets, oublays,
income and interest, .

(2) Bffective oontrol over and ac-
ocountability for all funds, property and
other aessets dre required, Reoipients
shall adeguately safeguard all such asg-
sets and assure they are used solely for
authorized purposes,

(8) Oomparison of outleys with budg-
ot amounts for each award is reguired,
Whenever appropriate, finanocial infor-
mation should be related to perform-
ence and wuit cost data,

(4) Where HUD guarantess oy insures
the repayment of money borrowed by
the reolplent, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
st of the Faderal Government,

-(6) HUD may reguire adequa.te fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Poderal Government's interest.

(6) Whers honds are required in the
situations desoribed above, the bonds
shall be obtained from companies hold-

- ing certificates of aubhority as acoept-
able sureties, as prescribed in 31 OFR
part 228, "Surety Companies Doing
Business with the United States." .

(¢) Payment. (1) The standard gov-
erning the use of banks and other insti-
tutions &s depositories of funds ad-
vanced undey awards is, HUD shall not
require separate depository accounts
for funds movided to a reoipient oY es-

584,82

tablish anyr sligibility reguivements for
depositories for funds provided o a re-
ciplent, However, reoipients must be
able to acocount for the receipt, obliga-
fion and expenditure of funds:

-(2) Consistent with the national goal
of expanding the opportunities for
women-bwned and minority-owned
business enterprises, reoipients shall be
encouraged to use women-owhed and
minority-ownsd banks (& bank which is
owned at least 50 percent by women or
minority group members),

(4) Revision of budget and wprogram
plons, (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approvefi during the award
prooess, It may include either the Fed-

- eral and non-Federal shars, or only the

Federsl ghare, depending upon HUD re-
guirements. It shall be related to per-
formanoe for program evaluation pur-

' popes whenever appropriate,

(2) Reciplents are required o report
deviations from program plans, and re-
guest prior approvals for budget and

‘program plan revisions, in acoordance

with this section.,

- (8) For nonoonstruotion awards, re-
cipients shall request prior apyrovals
from HUD for one or more of the fol-

“lowing progw.m or budget related ree-
© sONS8,

(1) Change in the soope or the, ob;]ec~
tive of the projeot or program (even if.
there is no assoolated budget revision

‘requiring prior written approval).

(11) The need for additionel Federal
fonding, -

(i11) Unless desoribed in the applioa~
tion and funded 4in the approved
awards, the subaward, transfer or con-
tracting out of any work uwunder an
award, This provision {oes not apply to
the purchage of supplies, material,
sguipment or general support services.

(4) No other prior approval reguire-
ments for speocific items may be im-
posed unless s deviation has besn ap-
proved by OMB.

(6) Bxoept for regquirements listed in
paragraphs (0)(8)(1) and (4)(8)(il) of this
section, HUD is authorized, at its op-

" tion, to walve cost-related and admin-

istrative prior written approvals .re-
guived by Ciroular A-110 and OMB Oir-
oulars A-21 and A-122. Such waivers
may .inolnde authorizing recipients to
o any one or more of the following,
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(1) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following oonditions epply. For one-
time exteonsions, the resiplent must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days befpre the expira-
tion date speoified in the award., This
action may be talen unless:

(A) The terms and oonditions of
award prohibit the extension,

(B) The excenaion requires-additional
Federal funds.

(0) 'The extension ‘involves any
ohange. in the approved objectives or
soope of the projeot,

(6) For construotion awards, recipl-
ents shall request prior written ap-
proval promptly from HUD for budget
revigions whenever paragrapbs (4)(6)(1)
or (4)(6)(i1) of this section apply.

(i) The revision tesults from changes

.in the scope or the objective of the
project or program.,
(1i) The need arisep ‘for additional
Federal funds to completé the projeot,
(7) No other prior approval reguire-
- ments for speolfic items mey be im-
posed unless a deviation hes been ap-
proved by OMB,.

(8) - When HUD ma,kes an award that
provides support for both construction
and nonconstruotion work, HUD may

require the reciplent to request prior

approval from HUD befors making any
fund or budget tranefers between the
two types of work gupported,

(8) Non-Federal audits. (1) Recipients
and subreoipients that are institutions
of higher eduoation or other non-profit
organizations (including hospitals)
ghall be subject to the audit require-
ments oontained in the Bingle Audit
Aot Amendments of 1886 (81 U.8.0, 7601-
7607) and revised OMB Ciroular A-~188,
vAudits of States, Looal Governments,
gnd Non-Profit Organizations,” . -

(1) Non-profit organizations subject
to regulations in the yart 200 and part
800 series of this title which reoeive

awards subjest to part 84 shall domply

with the andit requirements of revised
OMB Oiroular A-183, “Audits of States,
Liooal Governrients, and Non-Profit Or-
ganigations,” For HUD programs, a
non-profit organizetion is the mort-
gagor or owner (as thess terms are de-
fined in the regulations in the part 200

24 CER Subfitie A @~i-11 Edition)

and part 800 series) and not & related or
affiliated organization or entity,

(i1) [Reserved)]

(2) State and loce] governments shall
be subject to the audit requirements
contained in the Bingle Audit Act
Amendments of 1096 (81 U.8.0, 75601~
7607) and revigsed OMB Ciroular A-138,
"Andits of States, Looal Governments,
and Non-Profit Organizations,”

(3) For-profit hospltals not oovered
by the audit provisions of revised OMB
Oiroular A-133 shell be subject to the
andit "requirements of the Federal
awarding agencies,

(4) Jommerolal organizations shall be
subjeot to the audlt requirements of
HUD or the prime reoiplent as incor-
porated into the award document,

{50 'R, 47011, Bept. 18, 1994, as amended at 62
FR 61617, Nov. 38, 100%; 16 FR 41090, July 16
2010]

§84,88 Property standards,

(a) Purpose of properly standards.
Paragraphs (b) throwgh (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property furnished by the Federal Gov-
ernment whose cost was charged to &
project supported by a Federal award.
HUD shall reguire reolpients to observe
these standards under awards and shall
not impose additional requirements,
unless speoifically reguired by Federal
statute. The reoipient may use its own
property management standards and
progedures provided it observes the

“provisions of paragraphs (b) through (g)

of this seotion, .

(b) Insurance coverage, Reoipients
shaell, at & minimum, provide the eguiv-
alent insurance coverage for real prop-
srty and eguipment scquired with Fed-
eral funds as provided to property
owned by the reciplent, Federally-
owned property need not be insured un-
less required by the terms and condi-

-tions of the award,

(o) Real property. HUD presoribes the
following requirements for reciplents
conoerning the use and dispositipn of
real property acquired in whole or in -
part under awards;

(1) T4tle to real property shall vest in

. the recipient subjest to the condition

that the. reciplent shall use the real
property for the authorized purpose of
the project as lopg‘ as 1t 18 needed and
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shall not smowmber the propexty with-

" out dpproval of HUD,

(2) The racipient shall obbain wrlcten
approval by HUD for the use 6f real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projseots (l.e., awards) or programs that

heve purposes oconsistent with thope |

suthorized for support by HUD,
(0) Federally-owned and exempt prop-
erty—(1) Federally-owned property—()

Title to- federally-ownsed property remains

vesied in the Federal Government. Recipi~
ents shall submit annuelly an inven-
tory -listing of federally-owned prop-
erty in their oustody.to HUD. Upon
ocornpletion of the award or when the
progerty is no longer needed, the re-
ciplent shall report the property to
HUD for further EUD utilization,

(i) If HUD has no further need for
the property, it shall be declarsd exoess
ahd reported to the General Bervioces
Admimstration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g,, the
aubhority provided by the Federal
Technology Transfer Act (16 U,8.0, 8710
(1)) to donate ressarch egquipment to
educational and non-profit organiza-
tions in acoordance with 1.0, 12821,
"Improving Mathematics and Science
Bducation in Suppord of the National
Hducation Goals.”) Appropriate .in-
struotions shall be ispued to the recipi-
ent by HUD, :

(2) Exempt property. When statutiory
authority exists, HUD hag the opbion
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD

.considers appropriste, Such propérty is

“oxempt properiy,'” Should HUD not
sstablish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion $o the Federal Government,

(e) Equipment. (1) Title to equipment
acguived by & reoipisnt with Federal
funds shall vest in the reoipient, sub-
Jeot to oonditions of this seotion,

(2) The recipient. shall use Jbhe equip-
ment in the' project or program for

‘whioh it was acguired as long as need-

§84.83

ed, whether or not the project or pro-
gram continues to be supported hy Fed-
pral funds and shall not enoumber the
sgquipment without approval of HUD, ,
When the equipment is no longer need-
ed for the origina) project or program,
the reoiplent shall use the eguipment

- 1n connection with its other federally-

sponsored aotivities, in the foliowing
order of priority:

(1) Activities sponsored by HUD
whioh funded the originel project; then

(i1) Aotivities sponsored by obher
Federal awarding agenocies.

(8) During the time that equipment is
uged on bthe vrojecét or prograrn for

-whioh 1t was acquived, the reoipient

shall make it available for uss on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was. originally aoguired. Fivst
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
squipment; seoond preference shall be
glven to projeots or prograns spon-
sored by other Federal awarding agen--
oles. I the sguipment is owned by the
PFaderal Goverament, use on other ao-
tivities mob sponsored by the Federal '
Government shall be permissible if au-
thorized by HUD,

(4) The recipient's property mansge-
ment standards for equipment aoguired
with Federal funds and federslly-owned
equipment shall ;lnolude all of the fol-
lowing

[e)] Equipment reoords sha,ll be main-
tained acourgtely and shall include the
followihg information,

(A) A degoription of the equipment.

(B) Manufacturer's serial number,
modsl number, Federal stock number,
national stook number, or other identi-
fiogtion number,

(0) Source of the equipment, inolnd-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government,

() Aoguisition date (or date re-
cejved, il the equipment was furnished
by the Federal Governiment) and cost,

(F) Location and condition of the
equipment and the date the informa-
tion was reported.

(1) Bauipment owned by the Federal
Government shall be identifiea to indi-
oate Federal ownership.
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(1i1) A physical Inventory of equip-
ment shall be taken and the results
reconciled with the equipment records
ab lonst onoe every two years, Any dif-
ferences between duantities deter-
mined by the physloal inspsotion and
those shown in the acoounting records
shall be investigated to determine the
causes of the difference, The reoipient
shall, in connsotion with the inven~
vory, verily the existenoe, current uti~
lzation, and oontinued need for the
squipment.

(iv) A oontrol system- shall be in ef-
feot to insure ededquate safeguards to
prevent loss, damage, or theft of .the
squipment. Any loss, damage, or theft
of equipment shall be investigated and
fully doocumented; if the equipment was
owned by the FFederal Government, the
recipient shall promptly notify HUD,

(v) Adequate maintenanoce procedures
shall be implemented to keep the
squipmertit in good condition,

(5) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to & third party named by
the Pederal Government when such
third party is otherwise eligible under
oxisting statutes. Suoh transfer shall

“he subjeoct to the following standards,

(1) The equipment shall be appro-
priately identified in the award or oth-
srwise made known to the resipient in
writing,

(i) HUD shall issue disposition in-
struotions within 120 calendar days
after receipt of a final inventory, The
fine] inventory shall list all equipment
aoquired with grant funds and feder-
ally-owned eguipment, If HUD fails to
jssue disposition instructions within
the 120 ocalendar day périod, the recipi-
ent shall gpply the standards of this
seotion, as appropriate,

(111) When HUD exercises its right to
take title, the equipment shall be sub-
jeot to the provisions for federally-
owned equipment, -

(f) Intangible property. (1) The recipi-
ent may oopyright any work that is

- subject to ocopyright and was devel-
oped, or for whioch ownersghip was pur-
ohased, under an award. HUD reserves
& royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur~
posss, and to authorize others to do so,

24 CFR Sublilie A (4-1-11 Edliion)

(2) Recipients are subject to applice-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Oommerce at 87 OFR part 401,
“Rights to Inventions Made by Non-
profit Organigations and Smell Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments,"

(3) Unless walved by HUD, the Fed-
eral Government has the right to para-
gjraphs (fX3)(3) and (£)(8)(11) of this sec-
tion,

" (1) Obtain, reproduce, publish or oth-
erwise use the dats first produced
under an award, .

-(11) Authorize others to reoeive, re-
profluce, publish, or otherwise use such
date for Federal purposes,

(4) Title to intangible property and
debt instruments aoquived under an
award or subaward vests upon acguisi-
tion in the reciplent, The reocipient
shall use thét property for the origi-
nally-anthorized purposs,

(g) Property trust relationship, Real
propsrty, eguipment, intengible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
shall be held in trust by the recipient

"aB trustee for the benefiolanies of the

project or program under which the
property wag acquired or improved,
HUD may require recipients to reoord
liene or other appropriate notices of
record to indioate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions epply to  the
property.

§84,84 Procurement standards,

(a) Purpose of procurement standards,
Paragraphs. (b) through (i) of this sec-
tion get forth standards for use by re-
cipients in egtablishing procedures for
the proourement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral. funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effeo-
tive manner and in ocompliance with
the provigions of appliosble Federal
statutes and exeoutive orders, No addi-
tional proourement standards or -re-
guirements shall be imposed by HUD
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upon_ recipients, wiless specifically ve-
quired by Federa) statute or exeoubive
oxder ox approved by OMB,

(b) Reciplent responsibilities, The
standards contained in this section do
not relieve the recipient of the ocon-
tractual respongibilities arvising under
its contraot(s). The recipient is the re-
sponsible authority, without recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising ont of pro-
ourements entersd into in support of
an award or other agresment, This in-
cludes disputes, olaims, protests of
award, sonroe evaluabion or other mat-
ters of a contractnal nature. Matters
oconcerning viojation of sbtatube are to
be referred to such Federal, State or
loosl authority as may have proper ju-
risdicbion,

(o) Codes pf conduct. The recipient
ghall mainteln written stendards of
conduot governing the performance of
its employees engaged in the gward and
administration of oontracts, No em-
ployed, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a ocontract supported by
Pederal funds if & real or apparent con-
fliet of interest would be involved.
Such & conflict would arise when the
employee, officer, or agent, any mem-
her of his or her immediate family, his
or ‘her partner, or an orgahizmation
which employs or.is about to employ
any of the parties indioated herein, has
& financial or otheyr interest in the ffrm
seleoted for an award, The offloers, em-
ployees, and agents of the recipient
shall neither solicit nor acocept gratn-
ities, favors, or anything of monstayy
value from oontraotors, or parbies to
subagreements However, réoipients
may set standards for situafoions in
widch the financial interest is not sub-
stantial or the gift is an unsolioited
item of nominal value, The standerds
of oonduet shall provide for disocipli-
nary ‘actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient,

(d) Competition, All proourement
transaotions shall be conduoted in a
meaner to provide, to the maximum
extent practioal, open and free com-
petition, The reoipient shall be alert to
organizationnl confliots of interest as
well ag noncompetitive practices

§84.64

among oontvmtms that may restriot
or eliminate competition or otherwise
restrain trade. In order to ensure objec-
tive contraotor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speoi-
fioations, requirements, statements of
work, invitations for bids and/or re-
quests for proposals shell be excluded
from competing for such proourements.
Awards shall he made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, quality
and other faotors considered, The other
factors shall include the bldder's or
offsror's compliance with Section 8 of
the Housing and Urban Development
Act of 1968 (12 U.8,C. 1701u), hereafter
referved. to as “Section 8.” Section 8
provides that, to the greatest extent
feasible, and consistent with exsting
Tederal, State, and local laws, and reg-
ulations, economic opportunities gen-
ergted by certain HUD financial assist-
anoe ghall he directed to low- and very
low-income.persons, Solicitations shall
olearly set forth all requirements that
the bidder or offeror shall fulfill in
order for the hid or offer to be evalu-

‘ated by the recipient. Any end all bids

or offers may be rejected when 1t is in
the recipient’s Interest to do 50, °

(e) Procurement procedures. (1) All re-
cipients shall establish written- pro-
ocurement procedures, These proosdurss
shall provide for, at & minimum, that
paragraphs (e)(1)(), (e)1)() and
(e)(1)(i11) of this seotion apply.

(1) Reoipients avoid purchasing un-
neoessary items,

(i1) Where appropriate, an analysis is
made of lesse and purchase alter-
natives to determine which would be
the most economioal and practical pro-
curement for the recipient,

(111) Sollcitations for goods and serv-
ices provide for all of the following,,

(A) A olear and acourate desoription

of the techniocal requirements for the
material, product oy service o0 be pro-
oured, In ocompetitive proourements,
such a desoription shall not contain
feathres which unduly restriot com-
petibion..
» (B) Reguirements which the biddell
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals,
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(0) A desoription, whenever prac-
tioable, of technical requirements in
terms of funotions to be performed ox
performancs required, including the
range of atoeptable charaoteristics or
minimuam aocoeptable standards,

(D) The specific features of ‘‘brand
name or equal’ desoriptions that bid-
ders are reguired to meet when such
1tems ave included in the solioitation,

() The acospbance, to the extent
practicable and economioslly feasible,
of produots and services dimensioned in
the metria system of measurement,

(F) Preference, to the extent prac-
tioable and economically feasible, for
products and services that oconserve
natural resources and proteot the envi-
ronment and aye energy efficient,

(2) Positive efforts shall be made by
reciplents to utilize small businesses,
minority-owned flrms, and women's
business enterprisss, whenever pos-
sible, Recipients of Federal awards
shall take all of the following steps to
further this goal,

(1) Ensure that small businesses, mi-

nority-owned firms, and women's busi-

ness enterprises are used to the fullest
extent practicable.

(1) Meke information on forth-
coming opportunities available and ar-
range time frames for purchases and
contraots to enoourage and facilivate
partioipation by small businesses, mi-
nority-owned firms, and women's buei-
ness entexrprises,

(ii1) Consider in the ocontract process
whether firms oompeting for larger
contracts intend to subconbradt with

small  businesses, minority-owned
firms, and women’'s business enter-
prises,

(iv) Bnoourage contracting with con-
sortiuras of small businesses, minority-
owned firms and women's business en-
terprises when g contract is too large
for one of these firms to handle individ-
unally.

(v) Use the gervices and assista.nce, af
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minoxr-
ity Business Development Agency in
the solicitation and ~utilization of
amall businesees, minority-owned firms

_and women's business enterprises.
. (8) The type of proouring ingtruments
used (e.g., fixed price contracts, cost

' oumstances,

24 CER Subfitie A (4-1-11 Edition)

reimbursable contracts, purohese or-
ders, and Incentive contraocts) shall be
determined by the recipient but shall
be appropriate for the partioular pro-
curement and for promoting the best
interest of the program or project in- .
volved, The *“cost-plus-a-percentags-oi-
cost! or “percentage of construction
cost' methods of contraocting shau not
be uged,

(4) CUontracts shall be made only with .
responsible contractors who .possess

the potential ability to perform suc-
_cessfully under the terms and condi-

tions of the proposed proourement,
Consideration shall be glven to such
matters as contractor integrity; com-
pliance with public policy, including,
where appliosble, Section 3 of the
Housing and Urban Development Aot of
1968 (12 U.B8.0. 1701u); record of past
performerice} end finanoial and tech-
nioal resources or acoessibility to other
neoessary resources, In oertain cir-
contracts with ocertain
parties are restricted, as set forth at 2
OFR part 2424,

(6) Reocipients shall, on request, ma.ke
available for the F‘edem‘l awarding
agency, pre-award review and proours-
ment doouments, suok ag requests for

" proposals or invitations for bids, inde-

pondent oost estimates, eto., when any
of the following conditions apply.

(1) A reoipient's proourement proce-
dures or operation fails to comply with
the proourement standards in HUD's
implementation of Oiroular A-110,

(1) The procurement is expeoted to
exceed $100,000 or the smell purchase
threshold fixed at 41 U.B.0, 408 (11),
whichever 18 greater, and is to be
awarded without competition or only
one bid or offer is recelved In response
t0 o solicitation,

(111) The proourement, which is ex~
peoted to exosed the small purchase
threshold, speoifies ”brand name*
produnot,.

(iv) The propored award over the
pmali purchase threshold is to 'be
awarded to other than the apparent
low bidder under a gealed bhid prooure-
ment,

(v) A proposed oontract modification
changes the soope of & contract or in- -
oreasss the contraoct amount by more
then the amount of the small purchase
threshold,
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(1) Cost and price analysts, Boime form
of cost or price analysis shall be made
and dooumented in the procurement
files in conneotion with every prooure-
ment action, Price analysis may be ac-
«oomplished in various ways, including
the comparison of price gquotations sub-
mitted, market prices and similar indi-
oia, together with disoounts. Cost anal-
ysis is the review and svaluation of
ench element of cost to determine ren-
sonableness, allocability and aJlow—
ability,

® Proourmnent records. Proonrement
reoords and files for purclieses in ex-
oess of the small purohase threshold
shall include the following at 2 min-
imum:

(1) Basis for contrastor selestion;

(8) Justification for lack of competi-
tion when ocompstitive bids ‘or offers
are.not obtained; and

(3) Basis for award oost or price.

(h) Contract administration. A system
for contvact administration shall be
maintained to ensure contractor oon-
formance with the terins, conditions
and specifications of the contract sand
to ensure adequate and timely follow
up of all purchases. Reolpilenis shall
evaluate contractor performence and
doomment, a8 appropriate, whether con-
tractors have met the terms, condi-
tions and specifiontions of the con-
tract, - . .

(1) .Contract provisions, The reoipient
shall inclnde, in addition to provisions
to define s sound and complete ngree-
ment, the following provieions in all
contraobs The {following provisions
shall elso be applied to suboontracts.

(1) Contracts in exoess of the small
purchase thresbold shell confain con-
tractual provisions or oonditions that
allow for administrative, contractual,
or lega)l remedies in instances in which
a oontractor: violates or breaches the
contract terms, and provide for such
remedial aoctions as may be appro-
prigte,

(2) All contracts in excese of the
small purchase threshold shall contain

sultable provisions for termination by
the recipient, including the manner by .

which terminstion shall be effected
and the basis for settlement., In addi-
, tlon, such contraots shall desoribe con-
ditions under which the contract may
be terminated for default as well as

§84.84

--oonditions where the contract may be

terminated beosuse of ocirocwmstances
beyond the control of the contractor,

(8) Bxcept as otherwise required by
statute, an award that requires the
oontraoting (or suboontracting) dfor
construotion or facility improvenients
ghall provide for the recipient to follow
its own requirements relating to bid
gusrantees, performance bonds, and
payment bonds uniless the construction
oontract or suboontrast exoeeds
$100,000, For those contraots. or sub-

- contracts exoeeding $100,000, HUD may

aooept the bonding policy.and reguire-
ments of the rescipient, provided HUD
has made a determination that the
Federal Government's interest is ade-~
gquately protectdd, If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

i) A bid guarantee from each bidder
eguivalent to flve percent of the bid
prios. The “bid gunerantes’ shall con-
sist of o firm commitment such as a
bid bond, certifled check, or other ne-
gotiable instrument acocompanying a
bid as assurance that the bidder shall,
upon acoeptance of his bid, exeoute
such contractual docwments as may be
requived within the time speocified.

(1) A performance bond on the part
of the contractor for 100 percent of the
contract price, A ‘‘performance bond'
is one exeouted in connection with a
oontract to seoure fulfillment of all the
ocontractor's obligations under such

. contract,

(iii) A payment bond on the part of
the oontraotor for 100 percent of the
contract price, A ‘‘pasnment hond' is
one exeguted in connection with a con-
traot t0 assure payment as requived by
sbatute of all persons supplying labor
and meterial in the exeoution of the
worlk provided for in the contract.

(iv) Where bonds are required in the
sibuations desoribed horein, the bonds
shell be obtained from companies hold-
ing certificates of anbhority as acoept-

.able sweties pursuant to 81 CFR part

228, ‘‘Surety Companies Doing Business
with the United States,”

(4) All negotiated contraots (exoept
those for less than the small purchase
threshold) awardsed by recipients shall
inoclude o provision to the effect that
the reoipient, .HUD, the Comptroller
General of the United States, or eny of

, 486

ML LI LT

PAGE

ATTACHMENT )

Pesusnyy

F.2.)... PAGES




§84.85

their auly authorized representatives,

shall have access to any books, doou-
ments, papers and. reoords of the con-
tractor whioh are directly pertinent to
s speoific program for the purpose of
malking audits, examinations, excerpts
and transeriptions,

(6) A1l oontraots, including smell pur-
ohases, awarded by reoipients and thelr
contractors shell contain the proours-
ment provisions of a,ppendix A to this
rule, as appliouble.

169 TR 47011, Sapb 13, 1004, as emendsd at 72
R 73492, Deo, 27, 2007)

48486 Reports and records.

(a) Purpose of reports and records,
Paragrephs (b) and (0) of this seotion
set forth the procedures for monitoring
and reporting on the recipient’s finan-
oial and program performence and the
neoessary standard reporting forms.
They also seb forth record retention re-
quirements.

(b) Monitoring and fepm'ting program
performance. (1) Reolpients are respon-
sible for managing and monitoring
sach project, program, subaward, func-
tion or aotivity supported by the
award, Reciplents shall monitor sub-
awards to enpure pubreoipients have
met the audit requirements as delin-
eated in §84.82(e),

(2) 'The PMederal awarding agency
ghall presoribe the freguency with
which the performance reports shall be
submitted, Bxoept as provided in para-
graph (b)(6) of this seobion, perform-
anoce reports shall not be required more
frequently then quarterly or less fre-
quently thar annually, Annual reports
ghall be due 80 calendar days after the
grant yoar; quarterly or semi-anvusl
reports shall be due 80 days after the
reporting period, The Federal awarding
agency mey require annual reports be-
fore the anniversary dates of mulbiple
year awards in lieu of these require-
ments, The final performence reports
are due 80 oalendar days after the expi-
ration or terrination of the award,

(3) If inappropijate, & final technical
or performance réport ghall not be re-
quired after completion of the projeot,

(4) When reguired, perfoxmance re-
ports shall generally contain, for each
award, brief information on eaoh of the
following‘.

486
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(1) A compaxison of aotual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both,
Whenever appropriate and the output
of programs or projects can be readily
quantified, suoh gquantitative date
should be related to cost dabta for com-
putation of unit costs.

(1) Reasons  why established goals
were not met, if appropriate.

(6) Reoipients shall not be required to
submit more than the original and two
oopies of performance reports.

(6) Reoipients shall immediately no-
tify HUD of developments that have a
significant impaot on the award-sup-
ported eotivities. Also, notification
shall be given in the oase. of problems,
delays, or adverase oonditions which
materially impair the ability to meet
the objeotives of the award, This notifi-
cation shall include a statement of the
acton taken or contemplated, and any
z.issistance needed to resolve the situa-

on,

(1) HUD msay make site visits, as
needed.

(8) HUD shall comply with clearance
roquirements of 6 OFR part 1820 when
requesting performanos data. from re-
oipients,

(0) Retention and acoocess requirements
for records, (1) This paragraph (o) sets
forth requirements for record retention
and acoees to0 records for awards to re-
oipients, Federal awarding agenoles
shall not impose any other record re-
tention or aooess requirementa upon
reoiplents,

(2) Finanoial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for e period of three
years from the date of submission of
the finsl expenditure report or, for
awards that are renewed duarterly or
‘annually, from the date of the submis-
sion of the quarterly or ennuel finan-
olal report, as authorized by HUD, The
only exceptions are the following,

@) If any litigation, claim, or andit is
started before the expiration of the 8-
yvear period, the records shall be re-
tained until ell litigation, oleims or
audit findings involving the reocords
tla;{/e been resolved and final action

aken.
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Office of the Secretary, HUD

" (11) Reoords for rea) property and
equipment acguired with Federal funds
shall be retained for 8 years after final
disposition,

(iii) When reoords are transferred to
or maintained by the Federal awarding
agenoy, the 8-year retention require-
ment is not applicable to the recipient,

(8) Ooples of original records meaey be
substituted for the original reoords if
anthorized by HUD,

(4) HUD shall request transfer of cer-
tain records to its oustody from recipi-
ents when 1t determines that the
' records possess long term retention

value, However, in oxder to avoid dupli-

cate recordkeeping, HUD may make ar-
rengements for recipients to retain any
records that are continuously needed
for joint use,

(6) HUD, the Imspeotor General,
Comptroller General of the United
States, or any of their duly anthorized
representatives, have the right of time-
Iy and warestricted acocess t0 any
books, doouments, papers, or other
records of reciplents that are pertinent
t0 the awards, in order to make audits,
examinations, excerpts, transoripts and
oopies of suoh documents, This right
2180 includes timely and reasonabls ao-
oeps 0 & reoipient's personnel for the
purpoge of interview and discussion re-
lated $0 such doouments, The rights of
200088 in this paragraph (o)(6) are not
limited to the required retention-pe-
riod, but shall la,at. ‘as long as reoords
are refained,

(6) Unless required by statutbe, HUD
shall not place restriotions on recipi-
ents that limit public access to the
reoords of recipients that are pertinent
to an award, except when HUD can
demonstiate that such records shall be
‘kept confidential and would have been
exempted from disolosure pursuant to
the Freedom of - Information Aot (b
U.8.0. 552) if the records had belonged
o HUD,

§84,86 Termination and enforcement,

(a) Termination. (1) Awards may be
terminated In whole or in part only if
paragraphs  (a)(1)(d), (a)D1), or
(a)(1)(iil) of this section apply.

(i) By HUD, if a recipient materially
fails to oomp]y with the terms and oon-
ditions of an award,

§84.86

(1) By HUD with the consent of tHe
recipient, in which cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the oase of partial termination,
the portion to be terminated, .

(iii) By the veciplent upon sending to
HUD written notification setting forth
the reasons for such terminetion, the
offective date, and, in the oase of par-
tial termination, the portion to be ter-
minated, However, if HUD determines
in the oase of partial termination that
the reduoced or modified portion of the

grant will not accomplish the purposes -

for which the grant was made, it may
terminate the grant in its entivety
under either paragraphs "(a)1){) or
(a)(1)(11) of this section,

(2) If costs are allowed under an
award, the responsibilities of the re-
oipient referred to in §84.87(a)(1), in-
cluding those for property management
as appliopble, shall be considersd in the
termination of the award, and provi-
sion shell be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate,

(8) I costs are allowed, the cost prin-
olples in §84,37 apply, even though the
award was made on a lwmp-sum basis,
‘Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the peroentage
of completion or by some other mebthod
as determined by the Grant Officsr, as
long as the method used results in an

. equitable settlement tio both parties.

(b) Enforcement—(1) Remedies for non-
vompliance, I o recipient materially
fails to comply with the terms and con-
ditions of an awerd, whetheyr stated in
o Federal statute, regulation, assur-
ancs, applioation, or notlce of award,

HUD may, in addition to imposing any

of the special conditions outlined in
§84,14, take one or more of the fol-
lowing actions, as appropriate in the
cironmstances,

(1) Temporarily withhold oash pay-
ments pending correction of the defi-
olenocy by the recipient or more severe
enforoeiment acbion by HUD.

(11) Wholly or partly suspend or ter-
minate the ourrent award,

(411) Withhold further awards for the
project or program, :

(iv) Tale other remedies that may be
legally available,
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§84.87

. (2) Hearings and appeals, In teking an
enforeement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to whioh the recipient is en-
titled under any statute or regulation
appliocable to the action involved.

(8) Effeots 'of suspension’ and termi-
nation, Costs of a reoiplent resulting
from obligations incurred by the re-
cipient during s suspension op after
termination of an award ars not allow-
able unless HUD expressly authorizes
them in the notioe of suspension or ter-
mination or subseguently, Other recipi-
ent costs daring suspension or. after
termination which are neoessary and
not reasonably avoideble are allowable
if paragraphs (b)(8)({) and (b)(3)(4) of
this seotion apply.

(1) The costs result from obligations :

which were properly incurred by the re-
oipient before the effective date of sus-
pension or termination, are not inh an-
ticipation of it, end in the ocase of & ter-
mination, are noncancellable.

(11) The costs would bo allowable if
the aweard were not suspended or ex-
pired normelly at the end of the fund-
ing period in which the terminetion
takes offect,

(4) Relationship io debarment amd sus-
pension, The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subjeot
to debarment and suspénsion under
HUD's regulations at 2 OFR part 2424
(860 §84.13),

[68 FR 47011, Sept, 18, 1084, a8
TR 71342, Deo, 27, 2007)

amendad at 72

§84.87 Closeout procedures, subse-
quent adjustments and continuing
responsibilities.

(a) Closeout procedures, (1) Recipients
shall submit, within 90 oalender days
after the date of completion of the
sward, all financial, performanoce, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by

the reoipient.

- (2) The reoipient shall account for
any real and personal property ao-
quired with Iederal funds or reoceived
from the Pederal Government in ao-
cordanoe with §584.83(b) through (g).

24 CFR Subfitle A (4-1~11 Edition)

(b) Subsequent adfusiments and con-
tinuing responsibilities, (1) The oloseout
of an award does not affect any of the
following:

(1) Audit requirements in § 84,26,

(ii) Property management reguire-
ments in §§84,83(b) through (g).

(iit) Reoords retention as required in

(2) After oloseont of an a,ward. B rela-
tionship oreated under an award may
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the refponsibilities
of the reoiplent are considered and pro-
visions made for conbtinuning respon-
sibilities of the reoipient, as appro-
priate,-

" APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All oontraots, awarded by a reoipisnt in-
oluding small purchases, shall contain the
following provisions as applicable!

1, Equal Employment Opportunfiy—All oon-

‘traots shall contain o provision reguiring

ooxpliance with 1,0, 11248, ‘‘Bynal Employ~
ment Opportunity,” as amended by B.O,
11876, ‘*‘Amending Hxeoutive Order 11246 Re-
Isting to Hqual Dmployment Opportunity."
and as supplemented by regulations at 41
OFR part 60, “Office of Federal Contract
Oumplisnce Programs, Equal Employment
Opportunity, Department of Lisbor, "

2, Copeland "Antl-Iokbaok™ dot (18 U.S.C.
874 and 40 U.S.0, 2760)—All oontracts and sub-
grants in exoess of $2000 for congbruction or
repair awarded by reoipients and subrecipi-
ents shall inolnde a provision for cornpliance
with the Copeland “Anti-Kiokback™ Aot (18.
U.B.0, 874), as supplementsd by Department
of Labor regulations (20 OFR part 8, ''Con-
tractors and Buboontractors on Public Build-
ing or Public Work Financed in Whole or in’
Part by Loans or Grants from the United
States"). The Aot provides that each ocon-
tractor or swbreoipient shall bs prohibited
from induoing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
ontitled. The reoipient shall report all sus-
peoted or reported vialations to EUD. -

. 8. Davis-Bacon Adt, as amended (40 U.S.Q.
276n to a-7)—When reguired by Federal pro-
gram legisiation, rl) construction oontraots
awarded by the recipients and pubreocipients
of more than $2000 shall includs & provision
for compliance with the Davie-Baoon Aot (40
V.8.0, 2766 to a-7) and as supplemented by
Department of Labor regulations (20 OFR
part 6, “Labor Standards Provisions Appliot-
ble to Oontraots Governming Federally Fi-
nanoed end Assisted Construction’'). Under
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this Aot, contraobors shall be reguired to pay
wages to laborers and mechanios at a rate
anot less than the minimum weages specified
in a wage determination made by the Seo-
retary. of Labor. In addition, contractors
shall be reguired to pay wages not less then
onoe  weelk; The recipient shall place & copy
of the ouryent prevailing wage detsrmination
iapued by the Department of Labty in sach
solioitation and the award of a contract shall
be oonditioned upon the acoeptanoe of the
wage determination. The recipient sghall re-
port all suspsoted or reported violations b0

4, Condraot Work Hours and Safely Standurds

Aot (40 U.5.0, 327 through 333)—Whoro appli-
omble, nll oontracts awarded by vsoipients in
exoess of $2000 for oonstruotion ocontracts and
in exoess of $2600 for other contracts that ln-
volve the employment of mechanios or labor-
ers shall inolude -6 provision for compliance
with Seotions 102 and 107 of the Contract
Work Hours and Bafety Standards Aot (40
U.8.0. 827-838), as supplemented by Depart-
ment of Labor regulations (20 OFR part b).
Under Seotion 102 of the Aoct, each oon-
traotor shall be yeguired o oompube the
wages of every mechanic and laborer on the
basis of & standard workweek of 40 hours.
Work in exoess of the stendard workweek is
permissibls provided that the worker is com-
pensated ab & rate of not less than 124 times
the basio rabe of pay for all hours workéd in
exoebs of 40 hours in the workweek, Seotion
107 of the Aot is epplicable to' construction
work end provides that no laborer or me-
ohanio -ghall be reguiref to work in sur-
roundings. or under working oconditions
whiolh are unsenitary, hazardous or dan-
gerous, These requivements do not apply to
the purchases of supplies or materinls or ar-
tioles ordinarily available on the open mar-
kat, oy contraots for t.ra.nsporbuﬁon or tmns-
miasion of intslligence,
* b, Righis 1 Invedlfons Made Under a Con-
traol or Agreement—Oontracts or agresments
for the performance of experimentsl, devel-
opmental; oy research work shall provide for
the rights of the Federal Government and
the recipient in any vesulbing invention in
pocordance with 87 OFR pavb 401, "Rights to
Inventions Made by Nonprofit Organizations
and Bmell Business Firms Under Govern-
ment Grants, Oonbracts and Oooporative
Agreements,” and any implementing regula-
tions issned by HUD.

8, Olean Air Aot (42 U.8.C, 7401 el seq.) and
the Pederal Water Pollution Conirol Aot (33
U.8.0, 1261 sl seq.), as amended—OContracts
and swbgrants of emounts in excess of
$100,000 shall oontain & provision that re-
quires the reoipient to agres to comply with
all applioable stendards, orders oi. regule-
tions issned puvsuent to the Olean Aly Ach

(42 U.8.0, 7401 ef seg.) and the Federal Water

Pollution Gontrol. Aot as amended (83 1.8.0,
1251 &t seg.). Violabions ehall be roported to

Ph 85

HUD and the Regional Office of the Duviron-
menta) Proteotion Agenoy (DPA),

7, Byrd Antl-Lobdying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more ghall file the rs-
guired ‘certification, Beoh btier oertifies to
the tier above that it will not and has not
ueed Federal appropiisted funds t0 pay any
person or organization for infinencing or at-
tempting to influencs an officer or exaployee
of any agenoy, b member of Congress, officer
o) employee of Oongress, or &n employes of &

membsr of Congress in oonneotion with ob-

taining any Pederal contract, grant or any
other award covered ¥y 81 U, s 0. 1352, Bach
tier shall also disolose any lobbying with
non-Federal funds that takes place in con-
neotfon with obtaining any Federal award,
Buoh disolosures are forwarded from tler to
tler up to the reoipiont,

[69 FR 47011, Bept, 18, 1804, as amended atb 72
R 73468, Deo, 27, 2007)

PART 85—ADMINISTRATIVE  RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND . FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subpart A—General
Heo. R
86.1 Purpose and scope of this part.
85,2 Boope of subpart,
85.3 Definitions,
864 Applicabllity,
86,6 Biffect on other Issnances. .
B5.6 ~ Additions ) exceptions.

Subpari B—=Pie-Award Requirements

85,10 Torms for applying for grants,

86.11 State plans,

85,12 Speojal grant ov subgrant condltions
for*'high-risk’ grantees.

Subpart C—Post-Awarrd Requirements -

TINANOIAL ADMINISTRATION

8620 Standards for financiel management
systems,

86,21 Payment.

65,28 Allowable cosbs,

86,28 Period of aveilability of funds.

86,24 Matohing or cost sharing.

86,26 Program inooms,

85.26 Non-Federal andit, ¢

OBANGEB. PROPERTY, AND SUBAWARDS

06.80 Olmnges
85,31 Real property,
86,32 Bguipment,

‘85,38 Supplies,

489

ATTACHMENT ... D

LITTT TNy

PAGE..2]... 0F ... %, pAGES




Attachment “E”



This page intentionally left blank.



Pl. 230

8. Indireot post allocations not using rates,
Tn oortain situatione, s governmenta) unit,
because of the natwre of Its awards, may he
raguired to develop a oosb allocation plan
that distribntes indireot (and, in some onses,
afreot) oosts to the speoific funding soprees,
In these onses, s narrabive cost allooation
methodology should be developed, doou-
mented, maintained for audit, or submitted,
a8 appropriste, o the cognizant agency l‘or
Yeview, negotiation, ‘and approval,

4. Appesls, If a dispute arises in n negotia-
tion of an indirsot cost rate (or other rate)
between the cognizvant agenoy sud the gov-
ernnental bolt, the dispute shall be resolved
in accordance with the appeals procedures of
the cognizant sgenoy,

6. Oolleotion of unallowable oosts end erro-
neous payments. Costs speoifioally jidentifisd
a8 unallowable and ocharged +to Federal
‘awards either dirgobly or indirectly will be
refundel (including interpst chargeabls in
aopordence with spplioable Federal agenoy
regulations),

6,.OMB assistance, To the extent that prob-

leme are enocountsred among the Federal
,agenoies and/or governmental units in oon-
neobion wlth the uegotiation aud approval
process, OMB will lend aseistanos, as re-
quired, to resolve such problems in & timely
maauney,

~ PARTS S 226229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)

Ben,

. 290,6 Purposs,

230.10 Boope,

230,16 Polioy,

280,20 Apploebility,

230,25 Definiflons

230,80 OMB responsibilities,

280.86 Pederal agency responsibilities,

230.40 DMffective date of changes, |

280,46 Relationship to previous issnanos,

230,60 Information Gontaot. . .

APPENDIX A TO PART 280—GDNBRAL PRIN-
OIPLDE .

APPENDIX B 70 PART 280—SELECTED ITBMS OF
OosT

APPENDIX O 1O PART 230—NON-PROFIT ORGA-
NIZATIONS NOT SUBIZCT 10 THIE PART

AU’I‘BORJ!I‘SI' 81 U.B,0. b03; 81 U 8,0, 1111‘ 41
1,8.0, 405; Reovganization Plan No, 2 of 1070;
1,0, 11541, 36 FR 10737, 8 OI'R, 1966-1B70, p. 030

BOURCE: 70 FR 51927, Aug. 81, 2005. unless

. otherwlse noted,

2 CFR Ch, I ()-1-09 Edition)

§280.6 Purpose,

This pert establishes prinoiples fox
determining costs of grants, contraots
and other agreements with non—proﬁt
organizations, - -

§280.10 Soope.

(a) This part foes not apply to col-
leges and universities which are cov-
ered by 2 OFR part 220 Cost Prinoiples
for RBduoational Istitutions (OMB Oir-

oular A-21); State, looal, and federally-

recognized Indisn tribal governments

" which are coverad by 2 OFR part 226

Cost Principles for State, Loocal, and
Indian Tribal Goveriments (OMB Oir-
oular A-87); or hospitals.

(h) The prinoiples deal with the pub-
jeot of cost determination, and make
no attempt to identify the oir-
ocumstances or dictate the extent of
agenoy s&nd’ non-profit organizdition
participation in the financing of & par-
tioular project. Provision for profit or
otlier inorement sbove cost is outside
the soope of this part,

§280,15 Policy.
The principles ars desigmed to pro-

vide that the Federal Government bear

its fair share of costs except where re-
strioted or prohibited by law. The prin-
ciples do not sttempt $o presoribe the
extent of oost sharing or ratching on
grants, contracts, or other agreements,
However, such oost sharing or match-
ing shall not be sooomplished through
arbitrary lMmitetions on individuel
cost elements by Federal agenoies,

§280.20 Applicability,’

(8) These principles shall be used by
a1l Tederal agenoies in determining the
costis of work performed by non-profit
organizations under grants, opopera-
tive agreements, ocost reimburgsement
contraocts, and other contraots in which
costs are used in pricing, administra-
tion, or settlement, All of these instru~
ments are hersafter rveferred to as
awards, The principles do not apply to
awards under which an orgenizition is
not Penuired to account to the Federal
Government for eotual oosty inourred.

() All cost reimburgsement sub-
swards (subgrants, suboontracts, etc,)
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dre subjeot to those Federal cost prin-
ciples applicable to the partioular or-
ganization ooncerned, Thus, If a

pubaward 18 to a non-profit orgeniza-

tion, this part shall apply; if a
subaward is t0 & commercial organizs-
tion, the cost principles applicable to
commeroial concerns shell aepply; if a
subawsrd is $0 a ocollege or university,
2 OFR part 220 shall apply; if a
subaward is to e State, looal, or feder-
ally-recognized Indlan tribael govern-
ment, 2 OFR part 226 shall apply,

(c) Exclusion of some non-profit or-
ganizations, Some non~profit organiza-
tions, beoause of their size and nature
of operations, can be considered to be
gimilar to ocommercial concerns for
purpose of applioability of oost prin-
oiples, Buch non-profit organizations
shall operate under Federal cost prin-
ciples applicable to oommercial ocon-
cerns, A listing of theme organizations
is contained in Appendix O to this part,
Other organizations may be added from
time to time,

§280.26 Definitions,

(a) Non-profit organization means
any corporation, trust, assooiation, co-
operative, or other organization whivh:

(1) Is operated primarily for soi-
entific, eduoational, sérvioe, ohari-
table, 'or similar purposes in the public
interest;

(2) Is not orgamzed primarily for
profit; and

(8) Uses its net prooeeds to maintain,
improve, and/or expand its operations,
For this purposs, the term “non-profit
organization” excludes ocolleges and
universities; hospitals; State,
_ and federally-recognized Indian tribal

governments; and those non-profit or-
ganizations which are excluded from
coverage of this part in acocordance
with §280,20(c).

(b) Prior approval mesans seouring the
awarding agenoy's permission in ad-
vanoe to inour ocost for those items
that are designated as requiring prior
approval by the part and its Appen-
dioes. Generally this permission will be
in writing, Where an item of oot re-
quiring prior approval is speoified in
the budgeb of an award, approval of the
budpet conptitutes approval of that
008t,

local,:

§230.50

§280,80 OMB responsibilities.

OMB may grant exoeptions to the re-
quirements of this part when permis-
slble under existing law. However, in
the interest of achleving meximum
uniformity, exoceptlons will be per-
mitted only in highly unusual oir-
oumstanoes.

§280,86 ‘Federal ngrency
168,

The head of eaoch Federal agency that
awards and administers grants. and
agreements subject to this part is re-
spongible for requesting approval from
and/or consulting with OMB (as appli-
cable) for deviations from the guidance
in the appendices te this part and per:
forming the applicsble funotions speoi-
fied in the appendices to this part,

§280.40 Effective date of changes.

The provisions of thig part are effec-
tive August 81, 2006, Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization's next fis-
onl year. For existing awards, the new
principles may be applied if an organi-
zabdlon and the cognizant Federal agen-
cy agree, Harlier implementation, or a
deley in implementation of individusl
provigions, is also permitted by mutual

respousibil-

‘ pgreement between san organization

and the oogniza.nt Federal agenoy.

$280.46 Relationship  to
issuance,

(a) The guidance in thig part pre-
viously was issned as OMB Ciroular A-
122, Appendix A to this part contains
the guidance that was in Attachment A
(general principles) to the OMB cir-
cular; Appendix B contains the guid-
anoce that was in Attachment B (se-
leoted items of cost) to the OMB oir-
cular; and Appendix O oonbains the in-
formation that was in Attachment O
(non-profit organizations not subject to
the Ciroular) to the OMB cirouler,

(b) Historically, OMB Oiroular A-122

. previous

.superseded cost principles issued by in-

dividusl agenoies for non-profit organi-
zabions,
$280.50 Information contact,

Purbher infomna,tion oonoerning this
part may be obtained by contacting the
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Offics of Pederal Finanoial Mauage-
ment, OMB, Washingbon, DO 20508,
tzslephone (202) 305-8693,

APPENDIX A TO PART 230—GENBRAL
PRINOIPLES

GENBRAL PRINOIPLTS
TABLI OF OONITNTS

A. Basio Opneiderations
1. Gompogition of tobal costs -
2. Faotoxs aifeoting ellowability of oosts
3, Reasoneble 0osts
4, Allooable qosts
6. Applidable oredits
6, Advance understandings
7, Donditional exempbions
B, Direot Ooats
G, Indireot Oorbs R
D, Alloontion of Indtreot Oosts snd Deter-
mination of Indirect Oost Rates
1, General )
2. Bimplified allooation method
8. Multiple allooation base method
4, Direot allooation method
B, Specinl indirect cost rates
B, Negotiation and Approval of Indiract Oost
Rates
1, Definitions
2. Negobiation and approval of rates

GmmnAL PRINOIPLES

A. Baslo Gonsiderations

1, Oomposlﬁon of total ousbs. The tota]
008t of an award is the sum of the allowabls
direct and allooable indirect costs less any
applionble ovedits,

2. Faotors affeoting allowability of coats.
To be allowable nnder an award, costs must
mest the following general oritsrlm

&, Be veasonable for the performance of the -

award and be sllooable theroto under these
prinoiples, -

b, Oonform to any limitations o1 exoln-
slons gt forth in these prinpiples or in the
award as to types or amount of cost items,

o, Be oonsistent with polioies and proos-
dureg that apply uniformly to both federally-
finanoed and other acbivities of the organiza-
tion,

d, Be acoorded oonsintent treatment,

o, Be deteymined in acoordence with gen-
(ern.lly aooepted  acoounbing  prinoiples

GAAP),
1, Not be inclnded as & cost or used to meet
oost sharing or matohing. reguirements of
sny obther federally-financed program in ei-
ther the onrrent or a prior perloc\

g. Be adequately dvoumented. .

8. Redsonable costs. A 005t is raaeoue.ble 11‘,‘

in its naturs or amounnt, 16 doés not excveed
thet whioh would be inourred by a pradent
person under the ciroumstandes prevailivg ab
the time the decision was made to Inowr the

2 CFR Ch, Nl (1~1-09 Edlition)

oosts, The gnestion of the reasonableness of
gpecific costs must be sorntinized with par-
tioular care In opiinection with organizations
or separate divisions thereof whioh rsoeive
the preponderahce of thelr support from
awavrds made by Federal agonoies, In deter-
mining the rersopableness of s given ocost,
oonsideration shall be gliven to;

g, Whethey the cost is of a type generally
reoognized as ordinery and necesgary for the
operation of the mganizaﬂon or bhe pexform-
anoe of the award,

b. The restraints or x‘equirements imposed
by suoh faotors as generally aoovepted sound
business practices, arms length bergaining,
Federa) and State laws and regulations, and
terms and conditions of the award.

o, Whether the individuals conoerned aoted
with prudence in the ofroumstencss, oonsid-
ering thelr responsibilities to the organizn-
tion, itz members, employees, and oclients,
the publio at le,ree, and the Fedev&l Govern~
ment,

d. Bignificant deviations from the esta.b-
lished praotioss of the organization which
may unjusbifiably jnorease the awerd ocosts,

4, Alloorble ousts, &. A oosb is allocable to

& partionlar oost objeotive, such as a grant,
contraot, projeot, servios, or other activity,
in acoordenoe with the relative benefits ve-
oefved, A oost is alloorble to a Federal award
if 4% 45 treated obneistently with other costs
fnourred for the same purpoge in like ofr-
oumstanoes and i1 it .

(1) s {nonvred speoifioally for the award.

(2) Benofits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits receiveq, or

(8) Is necessary to the overall opsration of
the organization, although a direat relation-~
ship to any ps.rtdoulnr ocost objective orunob
be shown,

b, Any oost allocable to & partionlay sward
ox obher cost ohjeotive under these principles
mey not be shifted to other Pederal awards
to overcome funding-deficlencles, ox to avold
restriotions imposed by law or by the terms
of the award,

5, Apploable oredits. a. 'I‘ha torm applion-

ble oredits refers to those reoeipts, or refdno-
tion of expenditnres which operate to offset
or radnos expense items that are allooable to
awards as direot or indirveot costs, Typioal
axamples of suoh transactions are! Purohese
discounts, rebates or allowanoss, recoverles
.or indemnities on Josses, insurance refunds,
and pdjustments of overpayments or erro-
uneous chayges, To the extent that suoh ored-
its acorning or received by bthe organization
velate to allowable oost, they shall be ored-
ited to the Tederal Goveinment either as a
ookt reduotion or’ oash réfund, as appro-
priate,

b, In some 1nsmnoes, the smounts reseived
from the Pedsral Goverament to finanos oy~
ganizational aotivities o» sexvice operations
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should be treated as applioable credits, Bpe-
oifionlly, the conoept of netting suoh oredit
items ageinst related expenditures shounld be
spplied by the orgapigation in determining
the rates or amounte to be oharged to Fed-
eral awards for services rendered whenever
the faoilities op other resouroes used in pro-
viding suoh servioss hnave been [inmanced di-
reotly, in whole or in part, by IPederal funds,

o, Por rules covering program incomo (i.e,,
gross income envnad from federally-sup-
ported aobivitios) see §215.24 of 2 OFR part
216 Uniform Administrative Requirements
for Grants and Agreaments with Institutions
of Higher Iduoation, Hospitals, and Other
i‘ll%))'l-l’l‘oﬂt Orgonlzations (OMB Oirouler A-

6, Advanoce understandings, Under any
given award, the reasonableness and
alloogbility of obrtain items of costs may be
diffioult to determine, This is partiowlarly
true in oonneotion with organigations that
raoeive a preponderance of their support
from Federal agenojes, In order to avold sub-
ssquent disellowanos or dispute based on
unreagonableness or nonsllocability, 1t is
often desirable to sesk & written agrsement
with the oognizant or awarding agency in ad-
vanoe of the inourrence of speoial or unusual
costs, The absence of an advance agresment
on any element of cost will not, in itself, af-
feob the reasonableness or a,llooabilltvy of
that element.

7. Conditionel exemptions, a, OMB author-
izes oonditional exemption from OMB admin-
istrative reguiraments and oost principles
for ocertain Pederal programe with statu-
torlly-authorized consolidatsd plauning and
oonsolidated administrative funding, that
are identified by = Federal agenoy and ap-
proved by the head of the Exeontive depart-
ment or establishment,” A Federal agenoy
shall consult with OMB during it8 oonsider-
ation of whether to grant such an exemption,

b. To promote effiolency in State and loonl
program administration, when Federal non-
entitlement programs with common pur-
poses have speoific statutorily-authorised
oonsolideted planning and consolidated ad-
ministrative funding and where most of the
Btate agenoy's resoutceg come from non-
Federal souroes, Federal agenoies may ex-
smpt thess oovered Btate-administered, non-
entitlement grant programs from ocertain

OMB grants management reguirements, The .

exemptions would be from all but bhe
ellooability of costs provisions of Appendix
A, subseotion U.e. of 2 OFR part 235 (OMB
Ulroular A-87); Appendix A, Beotion 04, of 2
OFR part 220 (OMB Ojronlar A-21); Section
Ad, of this appendlx; and from all of the ad-
minietrative reguirements provisions of 2
OFR, part 216 (OMB Cirouler A-110) and the
agenoles' grants management commmon yule,
-0, When a Federal agenoy yrovides this
flexibility, as a prerequisite. to a Btate's ex-
erolsing this option, s State must adopt its
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own wyltten fisoal and administvrtive re-
gquirements for sxpending and accounting for
all funds, which are consistent with the pro-
vieions of 2 OFR part 226 (OMB Ofroular A-
87), and extend suoh polivies to all subrecini-
ents, These fisoal and administrative re-
gquirements must. be suffiolently speoifio to
ensure thet; Munds are used in compliance
with all applioabls Federal statutory eand
regulntory provisions, costs are reasonable
nnd necessary for operating these yrograms,
and funds ave not to be used for genoral ex-
penses vequired to ourry oub other respon-
sibilities of a Btate or {ts sbreoipients,

B, Diraot Oosts

1, Direob costs are those that oan be identi-
fied speoifionlly with & partioular final cost
objeotive, i.e., a partiouler award, project,
servies, or other direct activity of an organi-
gation, However, a oost may not be assigned
to an award as a direot cost if any obher cost
jnonrred for the same purpoge, in ke oir-
onmsteance, has.been aliocated to an award
es av indireot cost, Oosts identified speoifi-
orlly with awards are direot oosts of the
awards and are to be assigned direotly there-
to, Oosts identified spsoifically with other
finn] ocost objectives of the oxganization are
dirgot oosts of those cosh objeotives and are
not to be essigned to other awards dirsotly
or indireotly,

2, Any direot cost of a minor amount may
be treated as an indireot cost for remsons of
praotionlity wheye the accounting trentment
for such oosb ip consistently applied to:all
fina) cogb objeotives,

8, The o008t of certain activities are not al-
Jowable as charges to TFedera) awards (see,
for example, fundyalsing costs in paragraph
17 of Appendix B to this puvrt), However, even
though theps ocosts are unallowaeble for pur-
poses of computing charges to Federal
awards, they nonetheless must be treated as
direot costs for purposes of determining indi-
reot 008t rates and be allooated their share
of the organization's indireot costs if they
represent aotivities whioh inolude the sala-
ries of personnsl, ocoupy space, and beneflt
from the organivabtion’s indirect costs,

4, The oogts of activities psrformed pri-
marily as & servioe to members, olients, or
the general public when significant and nec-
epsary to the organisation's mission must be
trented as direct oosts whether or not allow-
sble and be allooabed an equitable share of
indireot costs, Bome examples of these types
of potivities inolude: .

e, Mapintenanpe of moembership rolis, sub-
:;sriptlons, publioations, and reluted funo-

one

b, Providing services and intorma.tion $0
memboers, legislative or administiative bod-
ies, or the publio,

6, Promotion, lobbying, and obher forms of
publio relations,

.
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d, Moetings and conferences exoept those
held to conduot the general admmisbrat.ion
of the oxganization,

6. Maintenanoe, proteotion, and invest-
ment of speojal funds not nesd in operntion
of the oxganieation,

1. Administration of group benefits on be~
half of members or olMents, including life and
hospital insuranoe, annuity or retiremsnt
plans, finanoial aid, eto,

0, Indireot Costs

1, Indirect costs are those that have been
inouried for eommon or joint objsotives and
cannot be readily identified with a par-
tionlar final oost objestive, Direot cost of
minor amonnts may be tveated as indireot
oosts under the conditions desoribed in sub-
paragraph B2 of this appendix. After direct
oosts bave been-determined and nssigned dai-
reotly to awerds or obther work as appro-
priate, indirect ocosts are those remaining to
be alloonbed to benefiting cost objeotives, A
oot may not be allooatsd to an award as an
indirect oot if auy other oost inowrred for
the same purposs, in ke olroumstanoces, has
besn assigned to an award as & direch cost,

2. Beoause of the diverse cheraoteristics
and acoounting practioes of non-profit orga-
nizations, it is not possible to speoify the
types of cosb whioh may be classified as indl-
reot oost in'all situntions, However, typioal
examples of indireoct cost for many non-prof-
it organizations may include depreciation or
uss allowanoes on buildings and equipment,
the costs ‘of operatiug snd maintaining fa-
oilities, and general administration and gen-
eral expenses, such as the salaries and ex-
ponses of exeoutive offioers, personnsl ad-
minlstration, snd acoounting,

8, Indireot costs shall be olassified within
two broad categoriss: “Facilities” and “4d-
ministration.” “Pasilities! is defined as de-
preciation and use allowanoes on buildings,
equipment and ospital improvement, inter-
o8t on debt associated with certain buildings,
eguipment and oapfta)l improvements, and
operations and maintenance expenses, "“Ad-
ministtation" is defined as gensral sdminis-
tration and general expenses such s the di-
reotor's offics, acconnting, personnel, Hbrary
exponses aund all other types of sxpenditures
nob listed speoifioally under one of the sub-
ontegories of "Faoilities" (including oross al-
Joontions from other pools, where applion-
ble).'See infireot cost rate reporting require-
ments in subparagraphs D.2.6 and D.3;g of
this appendix,

D, Allooation of Indireot Coats and
Del;ermmutlon of Indireo} Oosk Rates

1, General, &, Where A non-profit organiza-
ti6n has only .one msajor Tunotion, or where
all ite major funotions benefit from its indi-
reot oosts to approximately the panie degrss,
the allocation of indireot costs and the com-

2 CFR Ch. Il (1~1-09 Edition).

yutation of an fndirect cost rate mey he ac-"
complished through simplified allocation
prooedures, as desoribed 1n subparagraph D.2
of this appendix,

B, Where an organization has several major
funotions whioh bensfit f'om its indirect
dosts in varying degrees, allooatfon of ingi- -
reot, oosts may reguire the acoumulation of
suoh oosts into soparate ocost groupings
whioh then are allocated individually to ben-
efiting funotions by means of a base which
hest measuras the relative degree of benefit,
The indirect oosts alloonted to enoh funotion
are then distbibuted to individus) pwerds and
other aotivities inoluded in that funotion by
means of an indireot cost vate(s),

o. The determination of what constitutes
an oxganization's major funotions will de-
pend on its purpose in being; the types of
services 1t renders to the public, its olients,
and its members; and the amount of effort it
devotes to such nobtivities as fundraising,
piub]ic informetion and membership activi-
tles,

d. Spseoific methods for allocating indirect
oosts and ocomputing indirest ocost rates
along with the conditions under which each
method should be used ave desoribed in pub-
peragraphs D.2 through § of this appendix,

6. The base period for the allooation of in-
direct costs i the peried in which guch costs

. are inourred and acoumulated for allooation
* to work performed in that period. The base

period pormally should ooinoide with the or-
ganization’s figonl year bub, In.any event,
shall be 8o selected as to avoid inequities in
the allocation of the costs,

2, Simpiified allocation method. a, Whers
en organization's major funotions bemsfib

* from its indireot vopts to approximately the

same degies, the allooation of fudiveot oosts
may he acoomplished by separabing the orga-
nization's total costs for the base period as
either.direot or indireot, snd dividing the
total nllowable indireot costs (net of applica-.
ble oredits) by an eguitable distribution
bage, The vesult of this proosss is an indireot
oosb rate whioh is ueed to disbribute indiveot
oosts to individual awards, The rate should -
be expresssd as the percentage whioh the
total amount of allowable indireot oosts
benrs to the base selected, This method
should also be ussd where an organization
Las only one major funetion enoompassing 8
number of individusl projeocts or aotivities, .
and may be used where the level of Federal
awsxds to an organizetion is relatively
small,

b, Both the diveot costs and the indirect
costs sghall exolude capltal expenditnres and
unallowable oosts,* However, uvuallpwable
costs which represent antivities must be in-
cluded in the direct costs under the oondi-
tions desortbad in subpamgmph B.3 of this
appendix,

o. The distribution bese may be total dal-
reot oosts (excluding ompltel expenditures
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and other distorting itéms, suoh as major .

suboontyagts or subgrants), direot salavies
and wages, or other base which results in an
equitable distribution, The distribution base
shall generally exolude partioipant support
oosts ns defined in paragraph 32 of Appendix

B, .

4, Ixcopt where a speoial rats(s) is re-
guired in acocordance with pubparagraph & of
this appendix, the indireot ooat rate deve)-
oped under the above prinoiples is applieabls
0 a}} awards &b the ovganizntion, If & speoial
rate(s) is required, appropriate modifications
shall be mede in oxder to develop the spsolal
ratoe{s),

o, oy an organivation that reosives more
than $10 million 1n Federal funding of direot
oosts in g fisonl year, & brealkout of the indi-
reot oost ocomponent into two. broed oat-
egories, Faollities and Administration es de-
fined in subparagraph 0.3 of this appendix, is
required, The rate in each omse shall be stat-
od as the peroentage whioh the amount of
the partioular indireot ocost category (l.e,
Facilities or Administration) is of the dis-
tribution base-identified with that oategory.

3, Multiple aliooation bese method,

8, General, Where an organlzation’s indi-
rect costs benefit its mejor funotions in

varylhg degrees, indireob oosts shall be acon- .

mulated into separate cost groupings, as de-

soribed in subparagraph D.8.b of this appen--

dix. Baoh grouping shell $hen be allooated
"individually to bonefiting ' funotions by
means of & base which best measures the rel-
ative benefits. The defanlt alloostion basses
by oosb pool are desaribed in subparagmph
D 8.0 of this aypendix,

b. Identifioation of indirect opsts, Opst
groupings shall be estebliched Bo as to per-
mit the allooation of ench grouping on the
besls of benefits provided to the major funo-
tions, Maoh grouping shall oonsbitute & pool
of expenses that are of lke oheracter in
torms of funotions they benefit and in terms
of the allooation base which best measurss
the relative benefite provided to eaoch funo-
tion, The gronpings are olassified within the
two broad ocategories: “‘Faoflities’ and-'Ad-
ministration," as desoribed in subparagraph
0.3 of this appondix, The indirect cost pools
are defined as follows!

(1) Depreoiation and use allowanoes, The
expsnass under this heading are the portion
of the oosts of the organization's buildings,
capital improvements to land and buildings,
and equipment which are computed in ac-
oordenoe with paragraph 11 of Appendix B to
this part (‘‘Depreciation and use allow-
ances”),

(3) Intevest, Interest on debt essooiated
with oertajn buildings, egquipment and oap-
itw] improvements are computed in aoocord-
anoe with paragraph 23 of Appendix B to this

- part (“Interest’),
(3) Operation and raintenanoe - exponses,
The expenses under this heading are those

PI, 230, APp. A

that have been Inocurrsd for the administra-
tion, operation, maintenance, preservation,
and protection of the organization’s physios)
plant, They include expensss normally in.
ourrad for suoh itema ag! Janitorial and utils
ity services; repairs and ordinary or normal
alterations of buildings, furniture and eguip-
mont; oavre of grounds; meintenanoe and op-
eration of bulldings and other plant facili-
ties] soouriby; earthquake and dlsaster pre-
paredness; environmenta) safety; hagardous
waste dlsposal; property, Mability and other
insursnoe relating to property: space and

" oepital leasing: faoflity planning and man- -

agemont; and, central recsiving. The oper-
ation end meaintennnop expenses ontegory
shall also inolude its allooable share of
Iringe benefit oosts, depreoiation and nse al-
lowanoss, and interest costs,
(4) Genersl adminigtration end general ex-
es, (&) The exp under this heading
are thoss thab have boen inourred for the
overall pphera) exsontive and administrative
offices of the organizstion and other ex-
pensett of a general naturs which do not re-
late solely to any mejor function of the orga-
nigation, This ocategory shall also include its
allocabie share of fringe benefit costs, oper-
ation end maintenancs expenss, depreciation
and nse allowances, and interest costs, Mx-
ampyles of this oategory inolude tentral of-
fioes, suoh as the direotor's office, the office
of finanos, business services, budget and
planning, personnel, sufety and risk manage-
ment, general oounsel, mansgement infor-
mnbxon systems, and Hbyary oosts,

() In' developing this cost pool, special -

onre should be exeroised to ensure that oosts
inourred for the game purpose in like oir-
oumstanoes are treated oonsistently as ei-
ther direot or indireot oosts, For example,
salaries of technioal steff, project supplies,
projeot publiostion, telephone toll charges,
computer copts, travel costs, and speoialized
sorvioes oosts ghall be treated as direot costs
wherever identifiable to a partioular pro-
gram, The salaries and wages of administra-
tive and pooled olerioal staff showld nor-
mally be treated as indireot ocosts, Direct
charging of these posis may be appropriate
where a msjor projent or aotivity explioltly
requires and budgets for edministrative or
olerioa) serviaes gnd other individuale in-
volved can be identified with the program or
aotivity, Items puch us offios supplies, post~
age, loocal telephone oosts, periodicals and
memberships should normally be treated as
indireot oosts, .

o, Allgoation bases, Aotual conditions shal
be taken into acoount in gelecting the base
to be used in alloonting the expenses in each
grouping t0 benefiting funotione. The essen-
tinl consideration in seleoting a method or o
bese Is that It is the one best suited for as-
signing the poo) of opsts to oost obieotives in
aocordanoce with beneflts derived; a traceable
osuse end effeot relationship; or logio abd
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reason, where neither the ocause noy the ef-
feot of the velationship is detérminable.
When an ailocation oan be made by assigh-

ment of & 008t grouping direotly to the fanp- *

tion henefited, the allooation shiall he made
in that manner. When the exponses in a oost
grouping are more gemeral in maturs, the al-
Jooation shall be made through the use of a
selentsd base whioh yroduoces resulis that are
equitable to both the TFederal Government
and the organieation, The distribution shal)
be mafo in accordence with the bases de-
soribed herein unless it can be demonstrated
that the use of a different base would result
in & more squitable alloocation of the oosts,
or that a more readily available bass wenld
nob inoreass the oosts oharged to sponsored
swards, The results of speofal cost studies
(such as an engineering utiity study) shall
1ot be used to determine and allooats the in-
aireot oosts to sponsored awards,

(1) Deproeojation and use allowances, Depre-
oiatlon and use allowanoces expenses ghall be
allovated in the following manner:

(a) Depreolation or use allowanoces on
buildings need exclusively in the conduot of
a single funotion, and on capitel improve-
ments abd sguipment used in such buildings,

- ghall be assigned to that funotion,

(b) ‘Depreciation or use allowanoes on
yulddings used for mors then ons function,
end on oapital improvements and equipment
used in such buildings, shall be allooatsd to
.the individual functions performed in each
nllding on the basis of ussble square feet of
space, exoluding common areas, such as hall-
weys, sbairwells, and restrooms,

(0) Depreointion or use allowanods on
wllQings, oapital improvements and eguip-
ment related space (e.g,, individual rooms,
and laboratories) used jointly by more then
one funotion (a8 detsrmined by the unsers of
the spnoe) shell be treated as follows., The
ooBt of eaoch jointly used unib of space shall
be alloonted to the benefiting funotions on
the basis of elther the employees and other
users on & full-time eguivalent (I'T'B) -basis
or spiavies and wages of thome individual
funotions henefiting from the use of .that
space; or orgAanivation-wide employee FTEs
ot saleries and wages applioabls to the bene-
fiting funotions of the organization,

(d) Depreoiation or nse allowanoces on opr-
tainh capite) improvements to land, suoh as
paved parking arees, fences, sidewulks, and
the ke, not Included in the oost of bulld-
ings, shall bs alloonted to user oategories on
a IPTT basis and distributed to mnjor funo-
tions in proportion to the selavies and wages
‘of a1l employess applioable to the funotions,

(2) . Interest. Intersst costs shall be allo-
oated in the same manner as the deprecia-
tion or use allowances on bthe buildings,
squipment end oapita) equipments to whioh
the Interest relates,

(8) Oppration. and maintenance expenses,
Operation and maintenanoce expenses shall be

2 CFR Ch. Il (1=1-09 Ediltion)

rllooated in the same manner as the depre-

- ofation aAnd use allowanoss,

(4) General administration and general ex-
penses, General rdmiiistration and genersl
expenses shall be sllooated to benefiting
funotions baged on modified tota) direot
oosts (MTDJ), as desoribed in snbparvagraph
D,3.1 of this appendix, The expensss inoluded
in this oategory counld be grouped first ao-
coxding to major funotions of the organiza-
tion to whioh they rendsr seryices or provide
benefits, The aggregate expenses of eaoh
group shiall then be sllooated to bemefiting
funotions based on MTDO,

d. Order of distribution, (1) Indirect oost
oategories oonsiating of depreciation and use
allowanoss, Interest, operation and mainte-
nance, and general administeation and gen-
eral expenses shall be allooated in that order
to the remaining Jndireot bost categoxies as
well as to the major funotions of the organi-
zation. Other oost catsgories conld be allo-
onted in the order Qetermined to be most ap-
yroprinte by the organization, When cross sl-
location of costs 15 made as provided id sub-
paragraph D.8.4.2) of this appendix, this
order of alloontion does not apply.

(2) Normally, ax indirsot cost entegory will
be oonsidersd closed once it has been allo-
ceted to other cost objeotives, and oosts
ghall not be subssguently allooated to “it.
Howaever, & oross allooation of costs between
two or more indireot oosts oategories sould

.bs used if suoh sllgoation will result in &

more aquitable allooation of ocosts, If & oross
alloonbtion is used, an eppropriate modifion-
tion to the composition of the indireot cost
ocatepories is reguired,

e, Appliontion of indirect cost rate or
rates, Droept where s speolal indireot oost
rate(s) i5 requited in acoordsnce with sub-
paragraph D.B of this appendix, the separate
groupings of indirsot costs alloonted to eagh
mejor funotion shall be aggregated and
treatedl as & sommon pool for that fanotion,
The oogts in the oommon pool shall then he
aistributed to individual awerds inoluded in
that fanotion by use of & single Indireot cost
rate.

{, Distribution basis, Indiract costs shall be
distributed to applicable sponsoxed awards
and other henefiting activities within eaoh
major funotion on the basis of MTDO, MTDC
oonsists of a1} snlariss and wages, fringe bon-
efits, materials and supplies, services, travel,

and subgrants and subeontracts up to the °
. firat §26,000 of each Bubgrant or suboontrach

(regavdless of the period ooversd by the

subgrant or guboontract), Mnipment, capital )

expenditures, charges for patient oare, rental
cosbs aud the portion -in' excess of 526,000
shall be exoluded from MTDO. Participant
support oosts sball generally bs exolnded
from MTDOC. Other ftems may only bg ex-
oluged when the Federal oost cognizant
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‘ngenoy determines that an exclusion is neoc-
esdary to avoid a serious inequity in the dis-
tribubion of indirsot costs,

g, Individua] Rate Components, An indl-
veot 0ot rate shall be dotexmined for sach
puparabe indirect oost pool developed, The
rate in eaoh oase shall be stated as the per-
oentage which the amount of the partioular
intreot cosb pool is of the distribution base
1dentifled with that pool. Baoch indivent cost
rate nopotistion or detexmination agrosment
shall Inolude development of the rate for
eaoh indireot cosb pool as wel) as the overall
indirsot oost rate. The indirect oost pools
shall be olassified within two broad oate
egorjes: “Faoflities” and “Administration,"
as %sorlbed in subparagraph C.8 of this ap-

pendix,

4. Diveot allocation mebhod. 8, Bome non-
profit-organizations treat all costs as direot
oorbs exoept general administration snd gen-
era) expenses. These organizations generally
separate their costs into three basio ot~
egories; General administration and general
expenses, fundraising, and other direot func-
tiong (inoluding projeots performed under
Federal awards), Joint conts, shoh as depre-
ofation, rentnl costs, operation and mainte-
nence of facilities, telophone expenses, and
the like are prorated individually as direot
oostis to sach oatogory and to each award or
other aotivity using a base mosh appropriste
bo the parbjoular oost being prorated.

b, This method is acospbable, provided eaoh
joint oost s prorated using a base whioh ao-
ourately messures the benefite provided to
oa0h award or other aotivity. The bases must
be established in acoordanos with reasonable
ovlteria, and be supported by ourrent data.
This method is compatible with the Btand-
ards of Acocunting and Finenciel Reporting
for Voluntery Health and Welfare Organiza~
tions fssued jointly by the National Health
Oounofl, Ino,, the National Assembly of Vol~
unbary Health and Sopial Welfare Organiza.
tions, and the United Way of Amerioa.

o, Under this method, indireot oosts con-
sist exolusively of genoral administration
and general expenses, In all other respeots,

- the organizetion’s indirect cost rates shall
be computed in the same mannex as that de-
soribed in subparagraph D.2 of this appendix,

6. Speoial indiveot cost rates, In some in-
stanoes, & single indireot cosh yate for all ao-
tivities of an orgenization or for eech mejor
funotion of the organization may not be ap-
propriats, Bince it would not take into ac-
oount those different factors which may sub-
stantially affeot the indireot oosts applicabls
to a partionlar segment of work, For this
purpose, & partioular sopment of work may
be that performed under a single award or it
may oonsist of work under a group of awards
performed ir a comimon environment, These
faotors mey inolude the physical looation of
the work, the level of administrative support
required, the nature of the facilibies or other

Pt 230, App. A

yesouroes employed, the scientific disciplines
or technion) slille involved, the organize-
tionn] arrangements used, or any ocombina-
tion thereof, When & partitulay segment of
worlk is performed in an environment whioh
appenra to generate a significantly different
level of indireot costs, provisions should be
made for & sepprate fndireot cost pool appli-
onble to sush work, The separate indirect
oost pool shonld be developed during the
ocourse of the regular allocation prooess, and
the separate indirsot oost rate resulting
therefrom shonld be used, provided it is de-
termined that the rate differs signiflonntly
from that whioh would have been obtained
under subparagraphs D.2, 8, and 4 of this ap-
pendix, and the volums of work to whioch the
rate would apply is material,

B, Negotiation and Approval of Indirest Cost
Rates

1. Definitions, As used in this seotion, the
following terms have the meanings set forth
helow:;

a., Oognizant agency means the Federal
agonoy responsible for negotinting and ap-
proving indireot cost rater for a non-profit
organizm;ion on behalf of nll Feideral agen-
oles,

b, Prodetormined rate means an indireot
oost rate, applioable to & ppeoified outrent or
future period, usually the organizetion's fis-
oal yenr. The rate 1s hassd on an estimate of
the oosts $o be inowrred during the period. A
pradetermined mte 18 not snbjent. to adjust-
ment,

o, Pixed rats means an mdlreob oosb rate
which has the same charaoteristios as a pro-
determined rate, except that the difference
between the estimated costs and the aotual
oogts of the period covered by the rate is car-
ried forward as an adjustment to the rate
ocomputation of a subsequent period,

&. Final rate means an indirect cost rate
apploeble to o spooified past perjod whioh is
based on the aotual costs of the pericd, A
final rate 18 not subject to adjustment,

8, Provisional rate or billing rate means a
temporary indirect cost rate applioable to a
spoolfied period whioh is used for funding, in-
terim reimbursement, and reporting indireot
costs on awards pending the esteblishment of
a final rate for the period,

f. Indireot cost proposal mesns the doou-
mentation prepared by an organization to
substantiate 1ts olaim for the refmbursement
of indirect costs, This propossl provides the
basis for the review and negotiation leading
to the establishment of an organization’s in-
direot cost rats,

g. Oost objeotive means a tunotinn organi-
zabional subdivieion, oontraot, gmnt oy
other work. unib for whioh oost data are de-
sired and for which provision is mede to so-
oumulate and meoasurs the ocost of provesses,
projeots, jobs and capitalized projeots.
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2. Negotiation and approval of rates, a. Un-
less different arrangements arve agreed, to by
the agenoles oonoerned, the Federa) agenoy
Wwith the largest dollar value of awards with
an organization will be desighated as the
ocogaizant agenoy for the nsgotiation and ap-~
proval of the indireot cost rates and,.where
nevessary, other rates suoh as fringe benefi
and computer oharge-out rates, Onos an
agenoy is assigned oognizance for e Dar-
tionlar non-profit organization, the assigh-
ment will not be ohanged nnless there is s
major long-térm shift in the dollar volume of
the Federal awards to the organization, All
ooncerned Federal agenoies ahall be given
the opportunity to participate in the nego-
tiation proocess but, after a rate has been
agreed upon, 1t will be accepted by all Fed-
eral agenoles, When a Federal agenoy has
reason to belisve that ppsoial operating fao-
tors affenting its awards necessitate speoial
indiveot oost rates in aocoordance with sub-
paragreph D.6 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agenoy,

b. A non-profit organization which has not

" previpusly establisbed an indirect cosb rate

with a Federal agenoy shall submit its ini-
tia] indirect cost proposs) immediately after
the organization is advised that an award
will bs made and, in no event, later than
three months efter the effective dete of the
awari,

6, Organizations that have previously es-
tablished fndireot oost rates must submit 8
new Indireot oost proposal to the cognizant
egenoy within six months after the close of
eaoh fisoal year, '

d. A predetermined rate may be negotiated
for use on awards where there is reasonable
assuranos, based on past experience and reli-
able projeotion of the organmization's costs,

that the rate is not likely to exoeed & rate .

based on the organigation’s aotual costs,

6. Fixed raptes may be negotiated whers
predeterminad vates are not oonsidered ap-
propriate. A fixed rats, howevey, shall not be
negotiated if all or a substantial portion of
the organization's awards are sxpeoted to ex-
pive hefore the oarry-forward adjustinent can
be meade; the mix of Pederal and non—r‘edeml
work at the organizabion s too erratic to
permit sn equitable oarry-forward adjust-
ment; oy the organization's operations flue-
tuate significantly from year to ysay,

1. Provisionel and fina) yates shall be nego-
tiated where neither predotermined nox fixed
rates are appropriate,

g. The results of each negotiation shall be
formalized in a written agreement botween
the ‘cognigant agenoy and the non-profit or-
ganization, The copnizant agensy shall dis-
tribute copiss of the agresment to al) pon-
oerued Federal agehojes.

h, If a dispute arlsas ina nezobiabion of an
indireot cost ‘rate betwesn the ocognizant
agenoy and the non-profit organization, the

2 CFR Ch, Il (1-1-0% Edition)

dispute shall be resolved in acoordance with
the appeals prooedures of the ocognizant

agenoy,
i, To the extent that problems are encoun-

tered apaong the Federal agenocies in connes-

tion with the negotiation and approval proc-
o558, OMB will lend assistance as veguired fo
resolve such problems in s timely manner,

APPENDIX B TO PART 230—SBLECTOD
ITEMS OF COBT

BELECTED ITBMS OF COBT

TABLI OF CONTIENTS

1, Advertising and public relations ocosts

4, Advisory oonnolls

8. Alooholio beverages

4, Andit costs and related aervloas

5, Bad debts

6, Bonding costs

7, Communiostion costs

8, Compensation for personal services

§, Contingonoy provisions

10, Defexise and proseontion of oriminal end
olvil prooceedings, olaims, appeals and
patent infringement |

11, Depreocfation and nse allowanoes

12, Donations and contributions

18, Employee morale, health, and welfare
oogts

14, Dntertainment oosts

15, Hquipment and othér capital expendi-
tures . :

* 16, Fines and penalties

17, Pund raielng and inveastmeénbt manage-
ment oosts

18, Gains and losses on depreciable nssets

19, Gooas or services for personal use

20, Housing and personal 1iving expenses

21, Idle facilities and idle capacity

22, Insuranos and indermnifiontion

23, Interest

24, Labor relabions oosts

25, Lobbying *

28, Losses on othexr sponsored sgresments
or sontracts

27. Maintenanoe and repair posts

28, Mntorials and supplies oosts

29, Mestings and oonferenoss

80, Memberships, subsoriptions, and pvofes-
slonel rotivity costs

81, Organization cosbs

32, Page chayges in professionnl journals

83, Participant support costs

34, Patent costs

86, Plant and homeland soourity costs

86, Pre-ngresment costs

87, Professionnl gervioes oosts

88, Publication and printing copts

80, Rearrangement and alteration oosts

40, Reoconversion oosts

41, Reoruitiog oosbs

42, Relooation oosts

43, Rontal copts of buildings and eguipment

44, Royalties and other costs for use of pat-
ents and copyrights
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45, Belling and merketing

46, Spooialized service faoilities

47, Taxes

48, Termination costs applieable to spon~
sored agreements

48, Training oosts

60, Transportation costs

51, Travel costs

2. 'Trustees -

APPENDIX B TO PAR’I‘ 230—SELEO'I'ED ITEMS OF
Qos!

Pavagraphs 1 through 52 of this u.npandb.
provids principles to be appHed In estab-
Ughing the allowability of ssrtain ltems of
oosb, These prinoiples apply whether a oosb is
treated as dirsot or indireot, Fallure to men-
tion a partloular item of cost {8 not intended
to imply that 1t is unallowable; rather, de-
termination as to allowability in esoh onse
should be based on the trentmont or prin-
oiples provided for similar or related items
of posb, -

1, Advertising and public relations costs, a.
The torm advertising costs means the costs
of advertising media and corollary adminis-
trative posts, Adverbising medis inoclude
magagines, Newspapsrs, radio and television,
direot madl, exhibits, electronio or computer
transmittals, and the ke,

b, The term public relations includes com-
munity relations and means those aotivities
dedioated to maintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorable rela-
tions with the community or publio at large
or any segments of the publio,

o. 'The only allowable advertising ocosts are
those which are solely for;

(1) The recrnitment of personnsel reguirsd
for the performanoce by the non-profit orgent-
gation of obligations arising under a Federal
award (See nlso paragraph 41, Recruiting

- pogbs, and paragraph 42, Relooation oosts, of
-this appendix);

(2) The proourement of goode and services
for the performanocs of & Pederal award;

(8) The disposa) of sorap or surplus mate-
rials aoquired in the performance of a Fed-
ora) award exoepb when non-profit oxganize-
tions ars reimbursed for disposal ooats at &
predetermined amount; or

(4) Other speocific purposes necessary to
meet the requirements of the Federal award,

d. 'The omy allowable public releblons costs
are; -

(1) Oosts specifioslly required by the Fed~
eral nward;

(2) Oosts of communioating with the public
and press pertaining to speoifio aotivities or
socomplishments whioh result from perform-
nnoe of Tederal awards (these oosts are con-
sidersil neocessary as parb of the outrsach ef-
fort: for the Feders) award); or

(8) Oosts of vonduobing general Jiaison with
news media and government public relations
officers, to the extent that suoh activities

Pt. 230, App. B

are llmitsd- to communioation and Maison
necesaary keep the publie informed on mat-
tars of public conocern, .euch as notfces of
Federal oontract/grant awards, finanoiel
mattors, eto.

o, Qopts identified in aubpo,ra,gmphs oandd
if Inouxrad for mors than one Federal award
o for both sponsored work and other work of
the non-profit organieation, are sllowable to
the extent that the prinoiples in Appendix A
to this part, paragraphs B, (“Direot Costs*")
and O, (*Indireot Uosts") are observed,

f. Una)lowable advertiping and public rels-
tions costs inclnde the following!

(1) ANl advertisiog and publio relations
costs other than as speoified In subpara-
graphs o, d, anad e}

(2) Oosts of meetings, conventions, ocoxn-
vooations, or other events related to other
sobtivition of the non-proﬂt organization, in-
cluding:

(a) Oosts of displays. demonstrationsg, and
exhibits;

(b) Costs of meating rooms, bhospitality
suites, and othey ppeoinl feoilities wsed in
conjunotion with shows and other speoiul
events; and

(o) Balaries and wages of employees en-
gaged in petting up and displaying exhibits,
Ea,lrmg demonstrations, and providing brief-

g8}

(8) Oosts of promotional items and memo-
rabilla, inoluding mouels. gifts, and sou-
venirs;

(4) Qostn of advertising and publio relations
des{gned solely 1o promote the non-prom or-
ganization, -

3, Advisory Uounolls, Costs ino\m'ad by ad-
visory counoils or committees are allowable
s g direot ocost where authorized by the Fed-
eral awarding agenoy or as su indirect cost
where allooable to Federal awards,

3, Alooholio beverages, Costs of alooholio
beverages are unallowable,

4, Audlt oosts and related serviees. &. The
oosts of andits required by, and performed in
acoordancs with, the Bingle Audit Act, as
imoplemented by Oiroular A-188, “Audibs of
8tates, Looal Governments, and Non-Profit
Organizations’ are allowable, Also see 31
U.8.0, 7606¢b) and seotior 280 (*'Aundit Costs’)
of Cironlar A-188, .

b, Other audit costs are allowable if in-
eluded in an indireot cost rate proposal, ox if
speolfioally spproved by the awarding agen-
oy as a dirsct cost to an award.

0. The oost of agreed-upon prnoadures en~
gagements to monitor subracipients who are
exempted from A-188 undey seotion 200(d) are
alloweble, subjeoct to the conditions Msted i
A-138, Bootion 280 (b)(2), - .

6, Bad debts, Bad ‘debts, inolnding losses
(whether aotual or estimated) arvising from
uncolleotable scoounts and other olaims, re-
lated oolleotion o¢osts, and related legal
oopts, are unallowable, .
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6. Bonding oosts. p. Bonding oosts avise
when the TFederal Government requires ag-
surance asgainst financial logs to 3itsslf oy
others by reason of the aot or default of the
non-profit organization. They arise alsp in
instances where the non-profit organization
raquires similay assurance, Included pre suoh
Londs as bid, performanocs, payment, advance
payment, infringement, and fidelity bonds,

b. Oosts of bonding reguired pnrsuant to
the terms of the award ave allowabls,

o. Oosts of bonding required by the non-
profit ovganization in the gensra) conduot of
its operations are ellowable to ths extent
that such honding is in accordance with
sound business praotice end the rates and
premiums ave reasopable under the olr-
ocumstances,

7. Oommunioation costs, Josts fnourred foy
telephone services, loon) and long distance
telephone oells, telegrams, postage, mes-
renger, eleotronio or oompnter tiansmittal
servioes and the like are allowable,

8. Compsnsation for personal seivices. B,
Definition, Compensation for psrsonal serv-
lces includes all ‘compensation paid om-
rently or asamed by the organizetion for
servioes of employees rendered during the
period of the awerd (except as otherwise pro-
vided in subparagraph 8,0 of this appendix),
It ineludes, but is not limited to, salaries,
wages, diveotor's and exesutive committee
member's foes, incentive nwards, fringe bene-
{its, pension plan oosts, allowances for off-
site pay, inocentive pey, looation allowanobs,
hardship pay, end cost of Mving differentials,

b. Allowabliity. Exoept as otherwlss spe-
oifionlly provided in thie paragraph, the
oosts of such oompensation are allowable to
the extent that:

(1) Total corapensatfon t0 individuael em-
ployees is reasonable for the services ren-
dered and conforms to the established polioy
of the ovganieation oonsistehtly applied to-
both Jederal and non-Federal activities; and

(2) Chayges to awards whether treated as
diveot or indiveot comts are dstermined and
supported as required in this pavagraph.

0. Reasonableness. (1) When the organiza-
tion is predoininently engaged in acbivities
other than those sponsored by the Federal
Government, compsnaation for employess on
federally-sponsorefl work will be considered
reasonable to the extient that it is oonsistent
with that paid for simiilex work in the orga-
nization’s other eotivities.

(2) When the organization is predominantly
engaged in Tederally-sponsored aotivities and
in omses where the kind of employees ye-
gquived for the Xederal aotivities arve not
Tound in the organization's other activities,
compensation for employees on federally-
sponsored work will be considered rensonable
to the extent that it §s comparable to that
pedd for similar-work in the labor markets in
whioch the organignbtion oompetss for the
kind of employees.involved,

2 CFR Ch, Nl (1-3~09 Ediition)

t. Speofal considerations in determining
allowability, Certain oonditions require spe-

oinl consideration and possible imttations in .

determining ocosts under Federn) awards
where smounts or types of compensation ap-
pear npreasonable, Among such conditiouns

‘axe the following:

(1) Oomyensation to members of non-profit
organizations, trustees, direotors, assoointes,
officers, or the immediate families bliereof.
Determination shonld be madé that such
oompensation is remsomable for the aotnal

personal servioes rendersd rather than a dis-

tribution of earnings in exoess of costs,

" (8) Any chshuge. in an organieption’s oom-
pensption polioy resmulting in a substantial
inorense in the organization's level of com-
pensation, partioularly when it was conour-
rent with an inorease In the ratio of Federal
awards to other aoctivities of the organien-
tion or auy ohange in the treatment of.al-
lowability of speoific types of compensation
due to changes 1n Federal polioy,

8, Unallowable costs, Costs which are unal-
lowable under other paragraphs of this ay-
pendix shaell 0ot .be allowable under this
paragraph s0lsly on the basis thnb they con-
stitute personal pompensation.

{. Overtime, oxtra-pay shift, and multi—
ghift premiums, Preminms for overtime,
extra-pay shifts, and multi-shift work axe al-
lowable only with the prior-approval of the
awarding egenoy except:

(1) When nepegsary to oope with emer-
gonoies, such &s those resulting from acoi-
dents, natoral disasters, Dbrepkdowns of
equipment, or ocorsional oper&tionnl pottle-
nepks of a sporadic nature, *

(2) When employees are performing indi-
reob funotions, such as administration, main-
tonance, or aooounting,

(3) In the performancs of tests, laboratory
procedures, or other similar opevations
which exe continuvous in nabturs and osnnot
veasonably be interrupted oy otherwise com-
pletad,

(4) When, lower overall ocost to the Fefleral
Government will result, )

g. Fringe benefits. (1) Fringe benefits in
the form of regular oompsnsation paid to
employses during periods of anthorized ab-
genoes from the job, suoh as vaopbdion leave,
siolr leave, military leave, and the like, ave
sllowable, provided swol costs are absorbad
by all organisstion aotivities in proportion
to the relative amount of time or effort notu-
ally devoted to enah.

(2) Fringe benefits in the form of employer
contribubions or expsenses for sooial gegurity,
employse insuranos, woriomen's eornppnsa-
tion insurance, pension plan costs (see pub-
pavagraph B.h of this nppandix), and the ke,
eYe allowable, provided such benefits ave
granted in aodordenos with established writ-
ten oxganjzation policies. Such benefits
whebtheyr treated as indireot costs or as direct
gosts, Ehall be distributed to partiounlar
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awards and other aotivities in & manner con-
slstont with the pattern of benefits acoruing
to the individuals or group of employoes
whose salaries and wages are chargeable to
such awards and other aotivities,

(8)(a) Proviaions for a reserve undey & self-
insuranoe program for unemployment oom~
pensation or workers' sompansation are al-
Jowable to the extent thot the provisions
represunt ressonable estimntens of the Mabil-
ities for such oompsnsabion, and the types of
coverage, extent of ooverage, and rates and
premiums would have been allowabls had in-
surance been purchased to oover the risks,
However, provisions for self~insured labil.
ities which do ot becoms payable for more
than one yenr after the provision is made
shel]l not exoeed the present value of the M-
ability,

{b) Where an orgenization follows & con-
sistent polioy of expensing aotual payments
to, or on behalf of, employess oy foriner exm-
ployees for anemployment compensation or
workers' compensation, such payments are
allowable in the year of payment with the
prior approval of the awarding agenoy, pro-
vided they are allooated to all ectivities of
the organization,

(4) Oonts of insurance on the lves of trust-
eos, offioeia, or other employees holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurdnce
ropresents additional ocompensation, The
oobts of suoch insuranoce when the organiza-
tion is named as benefiolary are unaliowable.

h, Organization-furnished automobiles,
Thet portion of the cost of organization~fur-
nished attomoblles that relates to personal
use by smployees (inoluding transportation
to and from work) ip unallowable as fringe
bonefit or indirsct costs regardless 6f wheth-
er the oost is reported as taxable inoome to
the employess, These costs are allowable as
direot oosts to sponsored award when neo-
essary foy the performance of the sponsored
award and approved by awarding agenoies,

1. Pension plan costs, (1) Costs of the orga-
nization’s pensfon plan which are inourred in
acoordance with the established policies of
the organigation are allowable, provided:

(a) Suoh polioies meet the test of remson-
ableness;

(b) The methods of cost alloontion are not
digoriminptory;

(0) The oost assigned to eaoch flaon) year is
determined in acoordanoe with generally ac-
cepbed accounting prinoiples (FAAP), as pre-
soribed in Acconnting Prinoiples Board Opin-
jon No. B {ssuedt by the Amexrican Institute of
Certified Public Aooountants; an

(d) The oosts assigned to e given fisoal year
are funded for a1l plan participants within
six mounths aftor the end of that year. How-
ever, increpses to normsl and past service
pension 0opte oaused by & delay in funding
the aotuariel Mability beyond 80 days efter

_P1.230, App. B

each guarter of the ysar to which snoh costs
are nsgignable are unallowable,

(2) Penslon pleu termination Insurance
premiums paid purswant to $he Dmployes
Retirement Inoome Seourity Aot (DRIBA) of
1874 (Pub, L, 93-406) are allowable, Late pay-
mt;nt. ocharges on suoch premiums are nnallow-
u.b 8,

{3) Mmxoise taxes on agcumulated funding
defiofenofes and other penslties imposed
unnder BRISA are unallowable,

J. Incentive compensation, Incentive oom-
pensabion to employees based on oost redno-
tion, or effiolent performance, suggestion
awards, safety awerds, eto,, are allowabls to
the extent that the overall ocompoensabion is
determined to be reasonable and suoh costs
are paid or acorued purswent to an agree-
ment entersd into in good faith betwesn the
organization and the employees befors the
services were rendered, or pursuant to an es-
tablished plan followed by the organization
8o oonsistently as to imply, in effeot, an
agreement tio make snch payment.

k, Beverance pay. (1) Severance pay, &lso
ocommonly referred to as dlsmissal wages, 18
& payment in addition to regular salaries and
wages, by organirations to workers whoss
employment is bsing terminated., Costs of
severance pay are sllowable only to the ex-
tent that in each case, it is raquired bys
(a) Law
(b) Bmployer-employee agreement .
(o) Bsteblighed policy that constitutes, in ef-

feot, ari implied agreement on the organi-

zation's pary, or
(d) Ciroumstances of the partionlar employ-
ment,

(2) Oosts of Beverance payments are divided
into two categories as follows:

(&) Aotual normal turnovey severanoe pay-
ments ghall be allooated to all activities; or,
where the oxganization provides for a reserve
for normal saverances, such method will be
soopptable if the oharge to ourrent oper-
ations is reasonable in light of payments ao-
tually made for normsl severances over &
representative past period, and if amounts
onerged are allooated to all activities of the
organization.

(b) Abnormal or mass severance pay is of
suoh & oonjectural nature that messursment
of oosts by means of an acorual will not
achieve eguity to both parties, Thus, acorn-
als for this purposs aré not allowable, How-
ever, the Federal Government recognizes 1ts
obligation to partiolpate, to the extont of its
fair share, in any speoific payment, Thus, al-
lowability will be considered -on & oase-by-
oase basis in the event or ooourrencs,

(o) Oosts inourred in certain severanos pay
paokages (commonly known as “a gvlden
parachute" payment) which are in an
amonnb in excess of the normal severanoe
pay paid by thé organization to rn employee
upon termination of pmployment and are
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paid to the employee copbingent upos a
changs in management oontro) over, or own-
ership of, the organization's assets are nnal-
lowable, R :

(4) Severanoe payments to forelgh nation-
als employed by the organization outside the
United States, to the extent that the amount
exoseds the oustomnry or prevailing Pprac-
tices for the organization In tlie Uniped
States are unallpowable, unless they are neo-
espary for the performance of Federal pro-
grams and approved by awarding agenoies,

(&) Beveranop payments to foreign nation-
als employel by the organization outside the
United Btates due to the termination of the
forefgn national as a result of the closing of,
or ourtadiment of activities by, ths organiza-
tion in that country, are wallowable, unless
they are nepessary.for the perlormance of
Foderal programs and approvedl by awerding
agenofes,

1, Tradning coste, See paragraph 49 of this
appendix, .

x, Support of salaries and wages,

(1) Oharges to awards for salavies and
wages, whether treanted as direct sosts or fn-
diraot oosts, will be based on dooimented
payrolls approved by & responsible officiel(s)
of the organization. The distribution of sala-
vles snd wages to awards must be supported
by personne] aotivity reports, as presoribed
in subparagraph 8.m.(2) of this eppendix, ex-
ospt when a substitute system has been ap-
proveq in writing by the cognizant agenoy:
(Bez subyaragraph 0.2 of ‘Appendix A -to this
park,) L

(2) Roports vefleoting the distribution of
aobivity of pach employes must be main-
tained for all staff members (professionals
and nonprofessionals) whose ocompensation is
ohavged, in whole or in pprt, direotly to
pwards, In addition, in order to support the
slloostion of indirent oosts, suoh rsports
must also be maintained fox other employess
whose work involves two or mors funotions
or aotivities if a distribution of their oom-
pensation betwesn such functions or aobivi-
ties is needed in the dstermination of the or-
genization's indirest cost rate(s) (e.¢., A0 om-
ployae engagad part-time in indireot cost no-
tivities and part-timne in a direot function).
Reports maintained by non-profit organiza-
tions to satisfy these regqiivements musp
mest the following standards:

(#) The Yeports must reflect an after-the-
faot determination of the aobual activity of
paoh employes, Budget estimetss (l.c,, esti-
mates determined befors fhe services are
porformed) do hot qualify as support for
oherges to avwards.

(b) Enoh report must acoount for the total
activity for which employees' are ocom-
pensated and whioh is veguired in fulfillment
of their obligations to the organization.

(o) 'The reports must be pigned by the indi-
vidual employes, ox by & responsible super-
visory offioial heving first band knowledge

2 CFR Ch. Il (1-1-09 Ediltion)

of the nobivities performed by the employee,
that the distyibution of aotivity represents a
roasonable estimate of the actua)l work per-
foimed by the employee during the perioQs
ocovered by the reports,

(Q) The reports must he prepared at Jeast
monthly and must ooinoide with one or movre
pay perlods, ,

(8) Oharges for the snlavies and wages of
nonprofessional employees, in addition bo
the eupporting Qooumentation desoribed in
subparagraphs (1) and (2), must also be sup-
ported by records indionting the total num-
bor of hours worked saoh day meintaived in
confoxmanocs with Department of Liabor reg-
unlations implementing ths PFair Xabor
Btandards Aot (FLBA) (20 OFR part 516). For
this purposse, the term !'nonprofessional em-
ployee’ shall have the same meaning as
“nonexenpt employes,” under FLSA,

(4) Salaries and wages of emyployess used in
meeting ocost sharing or metching requirs-
ments on ewards must be supported in the
spme manner 88 salaries and wages vlaimed
for reimbursement from awarding agenoies.

8. Oontingenoy provisions, OContributions
to a oontingenoy reserve of any similer pro-
vision made for events the ocourremce of
which onnnot-be foxetold with oertainty as
to time, intensity, or with an assurance of
their happening, are unellowable. The term
Hoontingenoy reserve" sxoludes self-insuar-
ance resprves (see Appendix B to this part,
paragraphs 6,2.(8) and 28.a(3)(d)); pensicn
funde (see peragraph 8.4); and reserves for
normal severanos pay (see paragraph 8.x.)

10, Defense and prossoution of oriminal and

oivil prooesdings, oinims, appoals and patent

infringement, - |

a, Definitions, (1) Conviotion, as used hefe-
in, means & judgment or & conviction of &
oriming} offense by dny ocounrt of sompetent
juvis@iotion, whether enteved npon as & vor-
aiob or a plea, inocluding a conviotion due to
& plea 0f nolo contenders,

(%) Oosts inolude, but are not limited to,
administrative and olerioal expenses; the
vost of legpl servioes, whethor performed by
in-house or private counsel; and the ooats of
the services of acoountants, oonsulfants, or
others retained by the organization to assist
{t; oosts of employees, officers and trustees,

and any similar costs inowrred before, dur-
- ing, and aftery commencement of p Judioirl or

administrative prooeeding that bears a di-
root yelationship to $he prooceadings,

(8) Fraud, as used herein, means aots of
frand ooxruption or attempts to defbaud the
Federal Government or to corrapt its agents,
aots that constitute a canse for debamment
br suspension (as speocified in agenoy repula~
tions), and wmots whioh violate the Falss
Uisims Aot, 81 U.S.0,, seotions 3726-8731, oy
the Anti-Xiokback Aot, 41 U.8.0,, seotions b1
and b4, '

(4) Pennlty toss not inolude restitubion, ye-
imbursement, or conipensgtory damages,
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(6) Procesding {noludes an investigation,

b, (1) Bxoept as otherwies desoribed hersin,
costs inourred in oonnestion with any ovimi-
nal, oivil or administrative prooeeding (In-
eluding filing of a false certifioation) com-
menced by the Federal Government, or a
Btate, Jooal or foreign government, are not
allowable if the prooseding: Rolates to 8 vio-
lation of, or fallure to comply with, o Fed-
eral, Btate, Joon} or foreign stntute or regu~
lntfon by the organization (inoluding ite
agents and employess), and results in any of
the following dispositions:

(&) In & oriminal prooesding, & conviotion,

(b) In a olvil or administrative proceeding
involving an allegation of fraud or similar
misoonduoy, & determination of organiza~
tional Hebiliby,

(o) In the onse of any oivil or administra~
tive prooseding, the imposition of a mone-
tary penalby.

(d) A finel deoision by an appropriate Fed-
eral offioisl to debar or suspend the organi-
zation, to resofnd or void an award, or to ter-
minate an award for defanlt by reaspn of a
violation or failure to comply with & Jaw or
regulation,

(e) A disposition by aconsent or opm-
promiee, if the action oonld have resuited in
eny, of the dispositions described in subpara-
gfaphs 10.b, (1)(&). (b), (0) or (d) of this appen-

X,

(2) If more than one prooaeding involves
the same alleged misoonduct, the oosts of el
suoh prooeedings shall be nnallowable if any
one of them results in one of the dispositions
St‘xown in subpa,mgraph 10,b.(1) of this gppen-

X

c Ifa proceeding referred to in subpara-
graph 10,b of this appsndix is commenced by
the Feferal Government and Is resolved by
consent or sorhpromise pursuant to an agree-
ment entered into by the organizstion and
the Federal Government, then the costs in-
ourred by the organigation in oconnection
with suoh prooeedings that ave otherwiee not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent speoifi-
oally provided in suoh sgresment.

d. If a prooseding referred to in subpara-
gravh 10.h of this sppendix is commenced by
& Btate, local or foreign government, the nu-
thorlzed Fedoral officie} may allow the costs
fnourred by the organjzation for such pro-
ooedings, i such authorized offioial deter-
mines that the oosts were inourred as a re-
sult of a speoific term or condition of a fed-
erally-sponsored award, or specifio written
diveotion of an aubhorized offfolal of the
fponsoring agenoy.

e, Coste Inourred in oonneotion with pro-
coodings desoribed in subparagraph 10.b of
this appendix, but which are not mede tnal-
loweble by that subparagraph, may be al-
lowed by the Medera) Government, but only
o the extent thati -~

P, 230, App. B

(1) The ocosts are reasonable in relation to
the activities required to deal with the pro-
ceeding and the underlying oause of aotion:

(2) Payment of the oosts inourred, as aliow-
able and allooable conts, ie not prohibited by
any other provision(s) of the sponsored
award;

(3) 'The vosts are not obherwise reocoverad
from the Pederal Government or a thind
perby, either direotly as s result of the pro-
ooeding or otherwise; and,

{4) The peroentege of voats allowsd does
not exosed the percentage determined by an
suthorized Federal offiolnl to he appropriate,
oonsidering the complexity of the litigation,
gensrally acoepted principles governing the
award of legal fees in ofvil notions involving
the United Bbates as & pardy, and suoh obther
faotors as may be appropriste, Such psroent-

age shal}l not exosed 80 porcent, However, if
sn agraemént reachad under eubpamgmph
10.¢c of this eppendix has explioitly oonsid-
ered this 80 percent Mmitation end permitted
8 higher peroentage, then the fu)) amount of
costs resulting from thet agreement shall be
allowable,

{. Oosts inocurred by the organization in
conneotion with the defense of snits brought
by its employees or ex-employees under seo-
tion 2 of the Major Frand Aot of 1088 (Pub, L,
100-700), incinding the cost of )l relisf nec-
ossary to make such employee whole, where
the organisstion was found lable or setbled,
are unallowable,

g, Costs of legal, accounting, and opnsult.
ant services, and related oosts, inonrred in
conneotion "with defense against Federal
Government olaims or appeals, antitrust
suits, or the proseoution of olaims of appenls
egainst the Federal Governmenb are unal-
lowable,

h, Costs of !ega,l. aooountmg. and consult-
ant services, and related costs, inourrad in
conneotion with patent infringement Htiga-
tion, ars unallowable unless otherwise pro-

vided for in the sponsored awards,

i, Oosts which mey be unsllowable under
thie paragraph, including direotly assosiabed
oosts, shall be segregated and rocounted for
by the organization separately. During the
pendency of any prooesding oovered by sub-
paragraphs 10.b end f of this appendix, the
Federal Government shall generally with-
hold payment of such ocosts. However, if in
the best interests of the Federal Govern-
ment, the Federal Government may provide
for oonditional payiment upon’ provision of
adeguete seourity, or other adeguate assur-
anoe, and agroemaents by the organfuation to
repay al] unellowable oosts, plus interest, if
the oosts are subseguently determined to be
unallowable.

11, Depreofabion and use allowenocss. &,
Compensetion for the use of bulldings, other
oapital improvements, and equlpment on
hand may be made through use sllowance or

depreciation, However, exoept as provided in
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pAvagraph 110 of this appendix, a combina-
tion of the two methods may not be need in
oonnection with a single olass of fixed assets
(6.g., buildings, offios equipment, oompubor
eguipment, ebo.).

b. The computation of use allowanoes or
Qepreojation shall be based on the acquisi-
tion oost of the assety involved. The acquisi-
tiox oost of an assst donated to the non-prof-
it organization by a third party shall bs its
gﬁr market value at the time of the dona-

oxn,

o, The oomputation of use allowanoss oy

depreciation will exclude:

(1) The-cost of land;

(2} Any portion of the cost of buildings and
equipment borne by or donated by the Fed-
sral Government irrespeoctive of where titls
was originally vestsd or whare it presently
resides; and

(8) Any yortion of the oost of buildings and
sguipment contributed by or for the non-
profit- organization in sabinfaction of a statu-~
tory matohing requirement,

A4, Genera) oriterin wheye dgpreviation
raathod is fo)lowad:

(1) The parfod of useful service (ugsful life)
esbablished in each oase for usnble onpital
assets must talce into oonafderation such fao-
tors as type of construction, nature of the
squipments used, technologlionl developments
in the partionlar program ares, and the re-
newa) and replacement polioies followed: for
the individual items or olasses of .assebs in-
volved, The method of depreolation used to
assign the oost of am asset (or gronp of as-
potis) to aoconnting periods shall refiect the
pettern of consumption of the aeset during
15 useful life,

(2) In the absanue of olesy evidenoe indf-
oating that the expsoted consnmption of the
asset wil) be signifioantly greater or 1esser in
the early portions of its useful life thaw in
the lator portions, the styaipht-line method
shall be presumed to be the approprate
moethod, |

(3) Doprepfation methods onoe used shall
not bs changed untess approved in advence
by the cognizant Federal sgenoy, When the
depreciation method is introduoet for appli-
oabion to assets previously subjeot to & use
nllowance, the combination of use allow-
anoes and dspréciation applioable to puch as-
sets must not exosed the total acqguisition
oost of the agssets,

e. When the deprecietion mebhod {5 used
for bufldings, a bullding's shell may be seg-
regated from each building componsnt (a.g.,
plumbing system, heating, and air ocondi-
tioning system, eto,) and each item depre-
ofated over its estimated useful lifs; or the
entire building (i.¢., the shell and all compo-
nents) may bs treated as a single asset and
{leprecinted over a single wseful life.

{. When the depreciation method is used for
# partioular olass of assets, no depreviation
mpy be allowed on any suob sssets that,

2 CFR Ch, I (1=1-D? Edition)

under subparagraph 114 of this appendix,
would bs viewed as fully depreciatsd, How-
over, b reasonable use allowanoé mey he ne-~
gotinted for suoh assets IT warranted after
taking into considerstion the pmount of de-
preoiation previously. chavged to the Federal
Government, the estimated.usefal life re-
maining at time of negotiation, the effect of
any inorsased maintenanocs oharges or de-
orenssdl efficlency due to ags, and any other
faotora pertinent to the utilization of the
assot for the purpose contemplated,

g. Oriteria where the use allowanocs method
is'followed;

(1) The uge allowance for bujldings and im-
provement . (inoluding land improvements,
such as paved parking areas, fences, and
sidewalks) will be computsd at an annual
rate not exoseding two perosat of anguisition
oost, - -

(2) The use allowaliee for egnipment; will be

compnted at an ennnal rate nob exceeding
pix and two-thirds percent of asoguisition
oost, When the use allowancs mebhod is used
for buildings, the entire bullding mnst be
trentad as a single asset; the building's com-
ponents (e.g., plymbing system, heating end
sir oonditioning, étc.) cannot be segrega.ﬁed
fvpm the building's shell,

(8) The two peroent limitation, however,
need not be applied to equipment which is
meraly attaohed or fastened to the bufilding
but ot permanently fized to it and which is
naed as furnishings or decorations or for spe-
ofalized purposes {(e.,, dentist cheirs end
dente) treatment units, counters, laboratory
benohes bolted to the flooy, dishwashers,
modular furnibure, om'peting, oto,). Buch
sgquipment will be oonsidersfl as not being
pormengntly fixed to the bullding if {t oan be
removed without the need for costly or ex-
tonsive alterations oy repairs to the building
or the eguipment, Dguipment that meebs
these orlteris will be subject to the 6% per-
oent squipment use allowanoe lmitation,

1, Charges for uss allowanoces or deépreoia~
,tion must bo supporbad by adequate property
reoords and physioe]l imventories must be
talon at loast once every two years (a statis-
tioel sampling Lesis is acceptable) to ensuve
that assebs exist and are nsable and nesded.
When the depreoiation method is followed,
edeguats deprsoiation yeoords indioating the
amount of depreciation taken éach period
must also be maintained,

12, Donptions and oontributions,

&, Oontributions or donations renderved,
Contributions or donations, including oash,
property, and services, made by the organi-
zation, regardloss of the rsoipient, are wnal-
lowable,

13, Donetefl services received;

(1) Donated or voluntser services may bhe
fornished to an organization by professional
and teohnioal personnel, oonsultants, and
other skilled and uuskilled labor. The value
of these servioss is not reimbursable either
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a8 a direot or indireot ocost. However, the
value of donated servicee meay bs used to
meet post shaving or matohing requirements
in asoordanos with the Common Rute.

(2) The value of donetad servioss ntilized in
the performsnce of a direot cost aotivity
shall, when materiel in amount, be consjd-
erafl in the determination of the non-profit
organization’s Indireol costs or rate(s) and,
accordingly, shell be alloonted & propor-
tionate share of appliceble indiveot oosts
when the following exint:

(a) The aggregate value of the mervices is
maserial; .

(b) The pervioss are supported by a signifi-
oant amount of the indireot oosts 1nourrad
by the non-profit organigation; and

(0) 'The direot oost aotivity is not purauaﬂ
primarily for the bensfit of the Pederal Gov-
ernment,

(3) In thope fnstances where there is no
basls for determining the fair merket value
of the servives rendered, the reoipient and
the copnizant agenoy shall negotiate an ap-
propriate allooation of indireot cost to the
services.

(4) Where donated servicss direotly benetlt
& projeot supported by an award, the indirect

costs ellooatsd to the servioes will be consid- .

ered as n part of the total oosts of the
project, Such indireot costs may be reim-
bursed under the award or nsed to mest cost
gharing or matohing reguirements,

(6) The value.of the donnted services may
be used to mest cost sharing or matohing re-
quirements. under oconditions desoribed in
Beotion 215,23 of 2 OFR part 216 (OMB Oir-
onlar A-110). Where donnted services are
trepted as indireot costs, indirsot oost rates
will separate the value of the donations so
that relmbursement will not bs mads.

o, Donated goods or spave. (1) Donated
googds; 1.e,, expendable personal properby/sup-
plies, and donated use of space may be fur-
nished to a non-profit organization. The
value of the goods and space 18 nob reimburs-
able either as a direot or indireot oost,

(2) The value of the donations may be nsed
to meot dost sharing or matching share re-
quirements under the conditions desoribed in
2 OFR part 216 (OMB Ofrowlar A-110), Where
donations are treated as indirsot costs, indi-
reot cost rates will separate the value of the
donations so that reimbursement will not be
made.

lst. Bmployes morale, heaslth, and welfare
ooBbs,

&, The costs of employee information pub-
lications, health or first-aid olinios and/or
infirmaries, reoreational notivities, em-
rloyee counseling sgrvicss, and any other ox-
penses inourred in accordence with the non-
profit organization's established praotics or
custom for the improvement of working con-
ditions, employer-omployee relations, em-

ployes morale, and eraployee performence

~are allowable,

Ph. 230, App. B’

b, Such costs will bs equitably apportioned
to all aotivities of the non-profit organiza-
tion, Income gonerabed from any of these ao-
tivities will be oredited to the cosbt thereof
unless suoh income hes been xrevooably set
ovor to employee welfare organizations,

14, Datertainment costs, Oosts of enter-
tednment, inoluding smusement, diversion,
and socle) notivities and any costs direotly
aspoolated with suoh costs (such s tiokets
to shows or sports avents, meals, lodging,
rentals, transporiation, and gmtuibles) axe
unallowabls, -

16, Bguipment and other oapital bxpendi-
tures,

a, For purposes of this subparagraph, the
following definitions apply: -

(1) 'Oapital Bxpenditures’ meane expendi-
tures for the acquisition cost of oapital as-
sots (equipment, buildings, land), or expendl-
tures to make improvements to onpltal as-
pets that matoerially inoreage thelr value or
usefnl life, Acquisition cost means the cost
of the asset inoluding the cost to put it in
place, Aciwuisition cost for sauipment, for ex-
ample, means the net invoics price of the
equipment, inoluding the oost of any modi-
fications, attachments, acoessories, or auxil-
iary apparatus neosssery to make it usable
for the purpose for which it is acquired, An-

- oillary oharges, suoh as taxes, duty, protec-

tive in transit insurance, frelght, and instal-
Intion may be inoluded in, or excluded from
the acquisition cost in accordence with the
non-profit orgahpization’s regular aooounting
praotices,

(3 "Eqmpment“ mepns a1 Article of nox-
expondable, tangible personal property hav-
ing 8 useful life of more then one year and
an aoquisition cost whioh equals or exoseds
the lesser of the oapitalization leve) estab-
lished by the non-profit organization for fi-
nangisal statement purposes, or $6000,

(8) '‘Bpsoial purposs equipment" means
equipment whioh is used only for ressarch,
medicn), sofentifio, or pther teohnioal aotivi-
ties. Examples of spsoial purpose equipment
include mioroscopes, x-ray maohines, sur-
gloal instruments, and speotrometers,

(4) “Glensral purpose eguipment” means
egquipment, whioh is not Mmited to ressarch,
medionl, soientifio or other teochuniocr)l aotivi-
tieg, Mxampler include office equipment and
furnishings, modular offioes, telephonse net-
works, informetion teohnology eguipment
and systems, air conditioning equipment, re-
production and printing equipment, and
motor vehioles,

b. The following rules of allowabllity shall
apply to eguipment, and other oapital ex-
ponditures:

(1) Onpital expenditures for general pur-
pose syuipment, buildings, and Jand are unal-
lowable as direot oharges, exoopt where ap-
proved in advanoe by the awarding agenoy.
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(2) Onapital expenajtures for speoial purpose
equipment are nllowable as dlrect costs, pro-
vided that itema with a unit oost of $5000 or
mone have the prior approval of the awarding
/geNnsy,

(3) Onpital expenditures for improvements
1o land, bufldings, or egnipment which mate-
ria)ly inorenss their value oy useful life ars
unallowsable as 8 Qiveot cost exoept with the
prior approval of the awarding agenoy,

(4) When approved as a direct charge pursu-
ant to paragraph 16.b.(1), (2), snd (8) above,
. ompital expenditnves will be charged in the

period in which the expedditure is incurred,
or as otherwise fstermined appropriats by
and negotinted with the awarding agenoy,

(6) Bonipment and other oapitel expendi-
tures are unallowable as indiveot costs, How-
ever, see'paragraph 11,, Depreofation and uss
allowanoe, of this appandix for rules on the

allowability of use allowances or depreocia- -

tlon on bulldings, oapital tmprovements, and
oguipment, Also, mee paragraph 43,, Renftal
oopts of buildings and equipment, of this ap-
pendix for rules on the allowability of renta)
oosts foxr land, bufldings, and eguipment,

(6) 'The nnamortized portion of any equip-
ment written off as a resnlt of & chenge in
oapitalization levels may be resovered by
oondinning to claim the otherwiss sllowable
use allowaness or depreoiation on the equip-
ment, or by amortizing the amount to bs
written off over & perlod of years negotiated
with the 6ognizant agenoy,

16, Fines and penelties, Costs of fines and
penaliies resulting from violations of, or
failure of the organization to oomply with
Federal, Btats, and loon) Jaws and regule-
tions are unallowable exospt when inourrsed
as & yesult of complianoe with speoific provi-
slons of an award or Instructions in writing
irom the awarding agenoy.

17, Fund raising and investment manage-
ment oosts, ., Costs of organized fund rals-
{ng, inoluding finenoial campaigns, endow-
ment Arives, solicitation of gifts and be-
quests, and similar expenses inourred solely
1o raise oapital or obbtain contributions are
unallowable.

b. Oosts of investment counsel and stefl
and similar expenses Inourred solely to en-
hance income from investnients are unallow-
able, '

¢, Tund raislig and investment aotivities
shall be allooated an appropriate shaxe of in-
direot ocosts wunder the oonditions desoribed

in subparagraph B3 of Appendix A to this-

part,

18, Gaius and logses on depreciable assets,
&, (1) Gains and losses on 8ple, retirement, or
other dQisposition of Aepreoiable property
shall be Inoluded in the yonr in which they
ocour rs oredits or ohavges to oost group-
ing(s) in whioh the deprooiation applicabls to
suoh property wes included, The amouwnt of
the gain or loss.to be inoluded as n ovedit or
chavge to the appropriate cost grouping(s)

2 CFR Ch. Hl (i-1-09 Edltion)

shall be the differsnoe between the amomnt
realized on the property . and the
mdepreoiated basis of the mopsrty.

(2) Gains and losses on the aispositxon of
depreciable property shall not be recoguized
as a separate oredit or gharge under the fol-
lowing conditions:

(a) The gain or loss is processed through a
depreointion acoount and is reflected in the
depreoiation allowable nnder paragraph 11 of
this appendix, ~

(b) The properby is given in exchange as
part of the phrohase price of a similar item
and the gain or loss is taken into acoount in
determining the depreoiation cost basis of
the new item, ~

(0) A loss results from the failuve to main-
tain permissible insuranoce, except as otheyr-
v\;ise provided in paragraph 22 of this appen-
aix,

(@) Compensation for the use of the prop-
erty was provided through use allowanoces in
leu of depraoiation in acoordance with pam-

" graph § of this appendix,

() Qalns and losses arising from mass or
axtraorainary seles, retivements, or other
dispositions shall be considered on & oase-by-
oase basls,

b. Gaing oy losses of any maturs arising .
firom the sale or sxchenge of property other
then the property covered in subparagraph a
shall be exoluded in computing award oosts,

19, Goods' or services for psrsonal use,
Costs of goods or servioes for poraonal use of.
the organization's employess are unallow-
able regardiess of whether the opst is re-~
portsd as taxable income to the employess,

20, Housing and personal living expenses, a.
Oosts of housing (e.g., Gepresiadion, mainte-
nance, ubilities, furnishings, ren%, eto,),
housing allowanoes eand personsal lving ex-
penses for/of the organization's officers ave
unallowable as fringe benefit or indireoh
oopts regardiess of whether the oost 1s ve-
ported s taxable income to the employees,
These oosts are allowable as diveot costs to
sponsored award when necessary for the per-
formance of the sponsored awerd and ap-
proved by awarding agenoies,

L. The term *officers” inoludes owrrent and
past officers and employess, .

al, Idle facilities and idle capncity. a. As .
used in this seotion the following terms have
the meanings set forth below:

(1) "Taocflities" means land and bwildings
or any portion thereof, sguipment individ-
ually or colleotively, ox any other tangible
oapital asset, wherever loorted, and whether
:iwned or leased by hhe nun-proﬁt orgenize-

on

(2) “Idle faoilities means completely un-
nsed [acilities that are excess to the non-
profit organization’s ourrent needs,

(8) “I0le ospaoibty" means the unused oa-
paocity of partially used feoflities, It is the

"differenoe betwesn: That which a faoility

conld sohieve under 100 peycent operating
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time on a one-shift basis less operating
interruptions resulting- from time lost foy re-
pairs, sebups; unsatisfeotory materials, and
other normal delaye; and the sextent to whlch
the feoflity was aotually used to meet de-
mends during the acoounting perled, A
multi-shift besis should be ussd if it onn be
shown that this amount of usage would nor-
mally be expestsd for the bypa of facility in-
volved,

(4) "Oost of idle faoilities or idle oapnoity’
mesns oosts suoh as maintenanoce, repalr,
housing, rent, and other related cosbs, e,
insuranoe, interest, property taxes and de-
preoiotion or ure allowanoes,

b, The costs of ldle facilibies are uno,llow-
able extept to the extent that:

(1) They are neoessary to meet fluctuations
in worlkload; or

(2) Although mot neosessary to meet fluo-
tontions In workload, they were neoessary
whon acquired and are now jdle becanse of
changes in program requirements, efforts to
achipye more sconomionl operations, reorge-
nigation, termination, or other canses which
oolld not have been reagonably forasesn.
Under the exoeption stated in this subpara-
graph, oosts of idle facilities are allowable
for & remsonabls poried of time, ordinarily
not to exoeed one year, depending on the ini-
tiative taken to uss, lease, or dispose of such
faoflities,

o, 'The costs of idle oapacity are mormal
ooats of doing business snd are a factor in
the norms) fluotuations of ueage or.indiveot
oost rates from period to period, Snch oopts
ars allowable, provided thet the ompaocity is
reagonably antiofpated to be necedsaiy or
was originally reasoneble and is not anbject
to reduoction or elimination by use on other
Federal awards, subletbing, renting, or sale,
in nooordanoe with sound business, e0o-
nomio, or peour{ty practioes, Widesproead idle
orpaoity throughout an entire facility or
among @ group of assets having substantially
the same funotion may be considered idle fa-
oilities,

32, Insurangs and indemnifioation, a. Insur-
ance inoludes insuranos whioh the organira-
tion is required to oarry, or whioh is ap-
proved, under the terme of the award and
any other insurance whioh the organization
naintains in oconneotfon with the general
oonduot of its operations, This paragraph
does not apply to insurance whioh represents
fringe benefits for employees (see subpars+
graphs 8.g and 8.1(2) of this appendix),

(1) Oosts of fnsuranoee reguired or approved,
and meintained, pursnant to the award are
allowable,

{2) Costs of other insurancs maintained by
the organization in connection with the gen-
oral conduot of its opsrations are allowable
subjeot to the following lmitations:

{a) Types and extent of coverage shall be in
acoordance with sound business praotios and

Pl 230, App. B

the vates and premiume shall be reasonable
under the olroumstanoes,

. (b) Dosts allowed for business interruption
or other similax dnsurance shall be limited to
exoluds coveiage of management fees,

(o) Costs of insuranoe or of any provisions
for a resstve covering the risk of loss or
demage to IMederal property are allowabls
only to the extent thab the orgenization is
liable for such loss or damnge,

(1) Provisions for & roserve under n self-in-
suranoe program are sllowable to'the extent
that types of coverage, extent of coverage,

. rates, mnd premiums would have boen al-
- lowad hed insurancs beon purchased to sover

the risks, However, provision for known or
reasonably estimated self-insured labilities,
which do not bsoome payable for more than
one yeay after the provision is made, shall
not oxoved the present value of the lability.

(e) OoBts of insurance on the lives of trust-
ook, officers, or other employees holding po-
sitions of similar responsibilities are allow-
abls only to the extent thet the insuranoe
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix), The cost
of suoch insnrance when the organization is
identified as the beneficfary is unallowable,

(f) Insuranoe against defsots, Oosts of in-
suranoce with respect to any custs inourred to
correct defeots in the organjzation's mate-
rials or workmanship are unallowable.

(g) Medionl lebility (malpragbics) Insur-
ance, Medionl liability insurance is an allow-
able cost of Fedexal researoh programs only
to the extent that the Federal researoh pro-
grams involve human subjeots or training of
partioipants in resonroh techniques, Medioal
liability insurance oosts shall be treated as a
direot oost and shall be assigned to indil-
vidual projects based on the manner in whioh
the insurer pllooates the risk to the popu-
lation coverad by the insurance, .

" (8) Aotual losses whioh oould have beep
ooverefl by permissible insurance (through
the purohase of inenrance or s self-insurance
program) are unallowable unless expressly
provided for in the award, except:

(a) Costis jnourred beosuse of Jopges nob
ooversd under nomina) deduotible insuranoce
coverage provided In keeping with sound
business practios are allowable, |

(b) Minor losses not covered by insuranoce,
such es Epoilage, breakage, and disappear-
anoce of supplies, whioh voonr in the ordinary
course of opsrations, are allowable,

b, Indemnification inoludes seouring the
orgenieation against labilities to third per-
sons and any other loss or damage, not com-
pensated by insurance or ptherwise, The FPed-
era)l Government s obligated to indemnify
the organization only to the sxtent expressly
provided in the award,

23, Interest. a. Costs inourred for interest
on borrowed ospital, temporary uss of en-
dowment funds, or the use of the non-profit
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organigation's own funds, however rep-
resented, are unallowable, Howevey, interest
on debt inourred after September 29,.108b to
eotquire or replape onpital assets (including
renovations, alterations, equipment, land,
and oapitn] esapts aoguired through oapital
lenses), noquired after Reptember 29, 1605 and
used in support of Federal awards is auow-
able, provided that:

(1) Por facilities mognisitions (exoluding
renovations and alterations) costing over §10
milljon where the Federal Government's re-
imbursement is expeoted o equal oy exoeed

40 peroent of an asset’s cost, the won-profit’

organisrtion prepares, prior to the acqguisi.
tion or replacement of the taypitel esset(s), a
Justifiontion that demonstrates the need for
the facility in the conduot of federally-spon-
sorsd aotivities, Upon reynest, the needs jus-
tifioation must be provided to the Federal
agenoy with cost cognizance suthoriby as &
prerequisite to the continued allowability of
interest on debt and depreoiabion related to
the facility, The needs justifiontion for the
acgnisition of a facility should include, at &
minimum, the following;

{a) A statement of purposs and justifioa-
tion for faoility aoguisition ox replacemsnt.

(b) A statement as to why onrrent faofli-
ties are not adegnate,

(o) A statement of plenned fubtuve use of
the faollity.

{d) A desoripbion of the financing agree-
ment to he arranged for the facility. - .

(6) A summeary of the building contyvaot
with estimated cost information and state-
ment; of sonroe and uss of funds,

(f) A sohedule of planned oconpancy dates,

(3) For faoflities costing over $50D,000, the

non-profit oxganization prepares, prior to the
aoguisition or replacement of the facility, &
leasg/purohase analyeis in npoordamos with
the provislone of §§216,30 throngh 215,37 of 2
OFR. 216 (OMB Cjreular A-110), which shows
that o finenoed purohase or oapital lease is
less oostly to the ovganization then other
leasing alternatives, on & net present valus
basis, Diggonnt rates used shonld bs equal to
the non-profit organization’s antioipated in-
terest rates and should be no higher than the
fair market ¥ate available to the non-profit
organization {rom an wunvelated (“arm's
length”) thivd-party. The lease/purchase
analysis shall include a comparison of the
net pregent value of the projested total cost
comparisons of both alternstives over the pe-
rliod the assst is expeoted to be used by the
non-profit organization, The cost compari-
sons asseoiatef with purchasing the faollity
shall include the esbimated purohase prics,
anticipated operating and maintenance cosbs
(including propevty taxes, if applicsble) not
-ipcluded 4n the debt finnnoing, less any esbi-
meatsd asset salvage value ab the end of the
yeriod defined above. The oost comparisoh
for a onpital lease shall include the esbi-
mated tota) Jerse payments, any estimatad

2 CFR Ch, Il (1-1-09 Edition)

bargain purohase option, opsyating and
maintenance costs, and taxes not included in
the oapital leasing srrangement, lass any es-
timated oredits due under the lease at the
end of the poried defined above. Projected
operating leass costs shal) be bassd on the
antiolpated cost of leasing comparable faoili-
ties at fair maviet rates under rental agree-
ments thet would bo renewed or rssstab-
lished over the pariod defined above, and any
expooted meintenance oosts and allowable
property taxes to be borne by the non-profit
organigation direotly or g8 part of the lease
arrangement,

(3) The actua) intevest cost olaimed is
pradioated upon intersst rates that are mo
higher than the fair market rate availabls to
the non-profit organizetion from an unre-
lated (Yarm's length") third party,

(4) Investment sarnings, including inberest
inoome, on bond or loan prinoipal, pending
payment of the construoction or acguisition
oosbs, are used to ofiset allowable interest
oost, Arbitrage earnings reportable to the In-
ternal Rovenue Service are not required to

. be ofieet against ellowable intersst costs,

(6) Reimbursements are limited to the

least oostly alternative based on the total

cost analysis required under subparagraph

28.b. of this appendix. For exemple, if an op-
erating lease is determined to be less oostly
than purchasing through debt finanoing,
then reimbursemert is limited to the
amount debermined if leasing had besn used.
In all onses where o leasefpurchase analypls
is performed, Federal reimbursement shall
be besed upon the least expensive wlter-
nabivs,

(6) Non-profit orge,nize.tions are also gub-
;leob to the {ollowing conditions:

(a) Inborest on debt inpurred. to finance ox

-refinance assets - aoguired before or reac-

qg{red after Beptember 20, 1605, is not allow-
able,

{h) Interest attributable to fully depre-
ofated assets is unaliowable,

(0) For debt avrangements over $1 million,
unless the non~-profit organization meltes an
initinl equity contribution to the asset pur-
ohase of 256 peroent or more, non-profit orga-
nizations shall yednoce claims for interesb ex-
pense by an amount eguel to Imputed inter-
o8t epynings on excess cash flow, which is to
be ogloulated ap follows, Annually, non-prof-
it organizations shell preparve a cumulative
(from the inception of the projeot) revort of
monthly ossh flows that Inoludes inflows and
oubflows, regardless of the funding source,
Infiows consist of depreciation expense, am-
ortisation of oapitalized construction Inter-
est, and annuwal interest expense, For cash
flow onlovlations, the annua) inflow figures
shrl) be divided by the number of months in
the year (nenally 12) that the Luilding is in
servioe for monthly amounnts, Ontflows oon-
sist of initin]l eguity ocontributions, debt
prinoipal payments (less the pro ratb shave
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attributable to the unallowable ocosts of
lend) and Intevest payments, Where oumu-
lative inflows excsed owmulative outflows,
fnterest shall be oaloulated on tho oxcess
inflows for that period and be treated as a ro-
duotion to allowable interest exyenss. The
rate of interest to be nsed to compube earn-
ings on exoens oagh {lows shall be the thyee
month Treasury Bill olosing rate as of the
a8t business day of thab month,

(&) Bubstantial relocation of federally-
sponsorad aotivities from a faoility finanoed
by indabtedness, the ¢ost of Whioh was fund-

- o in wholg or part through Pederal reim-
burssmaents, to another facility prior to the
expiration of & pexiod of 30 years requires no-
tioe to the Federal ongnivant agenoy, The nx-
tent of the relooation, the smount of the
Faderal participatfon in the financing, and
the depreoiation and interest oharged to date
may require negotiation and/or downward
adjustments of replacement spaae charged t.o
Foderel programs in the future.

() The nllowable oosts to acquire fmlllfAes
and equipment are Mimited to a foir market
velue availeble to the non-profit organiza-~
tion from an unrelated (*‘arm’s lemgth")
third party,

b, For non-profit organizations subjeat to
“full coverage under the Cost Accounting
Btandards (OAS) as defined et 48 OFR
£903,201, the interest allowabllity provisions
of subparagraph & do not apply. Instead,
thess organizations' spousored agresments
are pubjeot to OAS 414 (48 OF'R 8903.414), oost
of money s an element of the cost of faoill-
tios onpltal, and UAS 417 (48 OFR 9802.417),
cost of money a8 an element of the oost of
oapital assets under construction,

. The following definitions are to bs used
for purposes of this paragraph:

(1) Re-acquiref asssbs means assets held by
the non-profit organization prior to Bep-
tombey 28, 1905 that have again come to be
held by the organisation, whether through
repurchage or roflnanocing. It does not in-
olude asssts moqyired to replace oldexr asssts,

(2) Initlal equity contribution means the
amount or value of contributions mede by
non-profit organizations for the acguisition
of the asset or prior to oooupancy of faoili-
ties.

(8) Asset costs means the oapitalizable
costs of an esseb, inoluding construotion
oopts, acguisition aoste, and ether such costs
oapitalized in accordance with GAAP,

24, Liabor relations costs, Costs inonrred in
majntaining satisfactory relations between
the organizetion and its employees, lnolud-
ing cosbs of labor menagement committess,
employes publioadions, and other related ao-
tivities are allowable,

25, Lobbying, &, Notwithstanding other
provisions of this appendix, oosts assooiated
wéth the following eotivities are \mallow~
able:

Pt. 230, App. B

(1) Attempts to influenos the putoomes of
any Federal, Stato, or looal eleotion, ref-
erpndum, Initlative, or similar procsdure,
through in kind or oash contributions, en-
dorsements, publioity, or similar activity:

(2) Dstablishing, administering, ocontrib-
uting to, or paying the expepses of a polit-
foal party, onmpaign, political aotion com-
mittee, or other organization established for
the purpose of mnuenomg the outoomes of
sleoblons;

(8) Any nttempt to mﬂueme. The introduc-
tion of Federa) or Btabe legislation; or the
eneotment or modifioation of any ‘pending
Foderal or State legislation through ocommu-
nioation with eny member or employee of
the Congress or Btate leglslaturs (noluding
efforts to influenos State or looal offioials to
engegs in similar lobbying aotivity), or with
any Government offioial or employes in oon-
neption with & deoision to slgn or voto en-
rolled legislation;

(4) Any sttempt to influence: The introduc-
tion of Federal or Btate legislation: or the
onaotment: or modification of any pending
Foderal or State leglelation by preparing,
distributing or using publicity or props-
ganda, or by urging membera of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
merch, rally, fundraising drvs, lobbying
oa}npaign or letter writing or telepbone cam-
palg.

(6) Leglslabive lialaon aotivities, including
attendance at legislative messions or com-
mittoe hoavings, gathering information re-
garding legislation, and analyzing the effeot:
of legislation, when suoh acotivities aré car-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
lobbying.

b, The following activities are oxoepted
from the ocoverage of subparagraph 26.a of
this sppendix:

(1) Providing a teohnios] and faotual pres-
entation of information on a topio direotly
rolatod to the performance of & grant, oon-
traot or other agreement through hearing
testimony, statements or letters to the Con-’
gress or o State legislaturs, or subdivision,
member, or cognizant staff member theyeof,
in regponse to & doonmentsd request (Includ-
ing & Congressional Regord notice requesting
testimony of statements for the record at a
regulerly scheduled hearing) mads by the re-
oipient member, legidlative body or subdivi-
sion, or a ooguisant steff member thersof;
provided such information is readily obtain-
able and osn be readily put in deliverable
form; and further provided that costs under
this seotion for travel, lodging or menls are
unallowable unlesg inourred to offer temti-
mony &b & regularly sohsduled Uongressionnl)
hearing pursuant to a written reguest for
suoh presentation made by the Chalrman or
Ranking Minority Member of the Committee
or Subpommittes oonducting suoh hearing,
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{2) Any Jobbying made unallowable by sub- .

paragraph 26.a,(8) of this appendix to infln-
enos State legislation In order to directly ve-
dauoe the gost, or to avoid material impair-
ment of the organization's authority to per-
form the graut, conmtraob, or obhar agree»
ment.

(8) Any aotiviby specifioally nuthorlzeﬂ by
statute to bhe undertaken with funds from
the grant, contraot, or other agreement,

6, (1) When an organization seeks veim-
burgsment for indirect costs, total lobbying
oosts shal) be separately identified in the in-
diveot oost rate proposal, and therveafter
treated as other unsllowable aotivity vosts
in accordanse with the proosdures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shall submit, as park of
the anuual indiveot oost rate proposal, a ocey-
tifioation thet the requirements and stand-
axds of this paragraph heave been ocomplied

“with.

(8) Organizations shall maintain adeguate
repords to demonstrabe that the determina-
tion of oosts as being allowable or unsllow-
able pursuant to paragraph 25 complies with
the requirements of this Appendix.

(4) Time logs, calendars, or simiia) records
shall not be reguired t0 be oreatéd for pur~

poses of complying with this paragreph dur--

ing any partioular oslendar month when: the
employee engages in lobbying (as defined in
subparagraphs 26,a, and b, of this appendix)
25 percent or less of the employee's com-
pensated hows of employment during that
oalendar month, and within the preceding
five-yeny period, the organization has not
materially misstated allowable or unallow-
able costs of any naturve, inoluding legisla-
tive lobbylng oonts, When the conditions de-.
soribed in this subparagraph aré met, organi-
vabions ave not reguired to establish records
to support the allowability of claimed oonts
in addition to records alveady rveguired oy
maintained, Also, when the conditions de-
poribed in this subparagraph are met, the ab-
pence of Yme Jogs, omlendnrs, or similar
ragords will not serve as & basis for dis-
allowing copts by oontesting estimates of
lobbying time spent by smployees duving a
oalendar month,

(6) Agenoies shall estub]isb prooedurves for
regolving in advancs, in consultation with
OMB, any significant questions or disagres—
ments conoerning the intsrpratatioh of ap-
plication of pavagraph 26, Any suoh advance
resolution shall be bindivg In any subseguent
settlements, audits or investigations with
raspeot to that grant or oontragt for pur-
posss of interpratation of this Appendix; pro-
vided, however, thab this shall not be con-
strued to prevent a contraotor or grantse
from oontesting the lawfulness of such & de-
termination.

a. Breoutive Jobbying ovsks, Costs inourred

‘in attempting to improperly inflnenoe either

direobly or {ndireotly, an employes or officer

2 CFR Ch. I (1~1-09 Edltion)

of the Bxeoutive Branch of the Federal Gov-
ernment to give consideration or to act re-
garding a sponsored eagreement or & Yegk-
latory matter ars unsllowable, Improper in-
fluenve means any influence that induoces or
tends to indnoe a ederal employss or officer
to give oonsideration or to aot regarding a
faderally-sy el agr 1t or regulatory
matter on any basis obher than the merits of
the matter.

26, Liosses on other sponsored agrepments
or ooutraobs, Any exoess of ocosts over in-
come on any award i§ unallowable ap a oosb
of any other award, This inpludes, but is not
lmited to, the organization's contribuisd
portion by reason of opst shexing agreements
or any under-resoveries through negotistion
of lump sums for. or ovflings on, indireot
vosts,

21, Maintenanoe and yepair oosbs, Oosbs in-
ourred fox necessary maintenance, repair, or
upkeep of buildings and eguipment (inclnd~-
ing Pedexal properby unlese otherwise pro-
vided for) whioh neithor add to the perma-
nent velue of the property nor appreoiably
prolong its jntended life, but kesp {6 in an ef-
flofent operating oondition, are allowable.

‘Oosbs inourred for improvements whioh add

to the permanent value of the bujldings and
equipnient or appreoiahly prolong their in-
tended 1ife shell be trented as oapital ©x%-
penditures (see yavagraph 15 of this appen-
dix;

28, Muoterials and supplies oosts, a. Costs
inourred for materimls, supplies, and fab-

‘rioated parts necessary to carry out a Fed-

sral award are sllowable,

b. Purchased meterials ‘and supplies shall
be oharged at their aotusl prices, net of ap-
plioable oredits, Withdrawals from goneral
Btorss or etookrpoms showld be chavged ab
their aotuel net oost under any reocgnized
method of prioing inventory withdrawals,

‘oonsistently applied, Inooming transpor-

tation oharges are a proper part of materials
bud supplies costs,

6. Only watorials and snpplies actually
used for the pexformance of o Federal award
may be charged as dirsot costs.

d. Where federally-Qonated or furnighed
materials ave used in performing the Federal
award, snoh materials will be used without
oharge,

20, Meetings and oconferences, Oosts of
meetings and conforences, the primaxy pur-
pose of which is the dissemination of tech-
nionl information, are sllowabls, This in-
oludes oomts of meals, transportation, reantal
of faoilities, spenlcers’ fees, and other items
inoidental to snch mestings or conferences.
But see paragraphs 14, Bntertainment costs,
and 83,, Partiolpant support costs of this ap-
pendix,

80, Memlierships, subsoriptions, and profes-
pional aotivity ocosbts, a, Oosts of the non-
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profit organization’s membership in busi-
- noss, tsohnjonl, and professjonal organiza-
tions are allowable,

b, Oosts of the non-profit organizntion's
subsoriptions to bhsiness, profespional, and
teohnioal periodioals axe nllowable,

o, Oosts of memhership in eny oivio or
ocommunity orgemization are allowable with
prior approval.by Federal oognigant agency.

d. Conts of momberahip In any country clup
or sooja] or dining olub or organization are
nnallowable,

31. Organizabion ocosts, Dxpenditures, suoh
ng Inoorporation fees, hrokers' fees, feos to
promotoera, organieers or managemsnt oon-
sultants, attorneys, acoountants, or invest-
ment counselors, whether or not employess
of the organization, in oonnestion with es-
tablishment or reorganization of an organi~
ration, are unallowable exoept with pmr Bap-~
provel of the awarding agenay,

82, Page oharges in profeseione) journas,
Pags charges for professional journal publi-
onbions ave allowable as & neocsssary part of
reseaych oosts, where:

a, The resmroh papexrs report work sup-
ported by the Federal Government; and

b, The oharges are levied impartially on all
regearoh papers published by the journal,
whether or not by federally-spongored au-
thors,

38, Partioipant support costs. Partiolpant
support oosts are direot cosds for items suoh
as sbipends or subsistonce allowances, travel
allowanoos, and rogistration. fees paid to or
on behalf of partfolpants or trainees (hut not
omployess) in oconneotion with meetings,
oonforences, symposia, or training projects,
Theae oosts are allowable with the prior ap-
proval of the awarding agenoy,

84, Patent obsta, a, The following costs re~
lating to patent and copyright mattors are
allowable: cost of preparing disclosures, Te-
ports, and other doouments required by the
Federal award and of searohing the art to
the extent necessary to make such disple-
sures; oost of preparing dosuments and any
other patent oosts in conneotlon with the fil-
ing end prossoution of s United States pat-
ent applioation wherb title or royalty-frae li-
opnse is required by the ederal Government
to be conveyed to the Federal Gloverament;
end general counssliug servioes relating to
patent end copyright metbters, such as advics
on patent and copyright laws, regulations,
clauses, and employee agresments (bub see
paragraphe 37, Professional services oosts,
and 44,, Royalties and other ocosts for use of
patents and oopyrights, of this appendix),

h. The following oosts related to patent
and oopyright mattar are nnalloweble:

(1) Jost of preparing disclosures, reports,
and other depuments and of searching the
art to the extent necessary to make disolo-
sures not required by the award,

(2) Oosts-in ocoineotlon with filing and
progeouting any forsign patent applioation,

P1. 230, App. B

or any United Btates. patent application,
where the Federal award does not reguire
oonveying bitle or a royalty-fres license to
the Iederal Government {hut sse paragraph
46,, Royalties and other coste for use of pat-
ents and copyrights, of this appendix),

85, Plant and homeland ssourity ocosts,
Neoessary and rensonsble expenses inourred
for rounfine and homeland seonrity to proteot
foollities, personnel, and work produots are
allowable, Suoh oosts inolude, but are not
Umited to, wages and uniformes of personnel
engaged In asouriby aotivities: eguipment;
barriera; contraotual seourity services; oon-
sultents; eto, Oapital expenditures for home-
land and plant security purposes are subjsot
to paragraph 16,, Mguipment and other oap-
1ta) exponditures, of this sppendix., .

86. Pre-agreement ocosts, Pre-awerd costs
are those inourred prior to the effeotive date
of the pward direchly pursuant to the nego-
tiation and in antioipation of the award
where suoh costs are necessary to oomply
with the proposed delivery schedule or perlod
of performance, Such costs are allowable
only to the extont that they would have been
ellowable if inourred after the dabe of the
awsrd and only with the written approval of
the awarding agenoy,

87, Professional servioes ocosts. &. Oosts of
profesaional and oonsnltant serviese ren-
dersd by persons who are membexrs of a par-
tioular profession or possess o speoial slkil),
and who are not officers or employees of the
non-profit orgenizabion, are allowable, anb-
jeot to subparagraphs’'b and ¢ when resson-
able in relation to the sexvioes rendered and
when not contingent upon recovery of the
oosts from the Federal Government, In addi-
tion, logal and related services are lHmited
undey paragraph 10 of this appendix,

B, In determining the sllowability of costs
in & partiouler onse, no single faotor or any
speoial bombination of faotors i8 necessarily
determinative. However, the following fac-
tors are relevant:

(1) The natuye and scope of the service ren-
dered in relation to, the gervioe reguired,

(2) The noospslty of oontraoting for the
gexvioe, consjdering the non-profit organize~
tion's papabiiity in the partionlar ares.

(8) The past pattern of euch oosts, partiou-
laxly in the yeays prior to Federal awerds,

(1) The improt of Fetleral awards on the
non-profit oxganization’s husiness (/,e,, what
new problems have arjsen),

(5) Whether the proportion of Federal work
to the non-profit orgauization's total busi-
ness 18 such as to influenos the non-profit or-

, ganization in favor of inourring the oost,

partionlarly where the services rendered are
not of a continuing nature and have little re-
Iationship to work under Federal grants and
contraots,

(6) Whether the servioe oan be yerformed
raore eponomionlly by direot employment
rather than contraoting,
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(7) The gualifiontions ol the individual or
conoern rendering the servios and the ous-
tomary fees charged, espeoirlly on non-Fed-
eral awards,

(8) Adequacy of the contrastipl agreement
for the servios (e.g., desoription of the serv-
ioe, estimate of time reguired, rate of com-
pensation, and termination provisjons).

o, In adgition to the faoctoxs in subpara-

graph 87.% of this appendi, retainer fees to
be allowable must he supported by evidenos
of bona fide services available or rendered

88, Pnblioation and printing costs, a, Publi-
ontion conts inolude the vosts of printing (1x-
oluding the processes of compogition, plate-
malking, press work, binding, end the ‘enfl
produots produced by suoh prooesses), dis-
tribution, promotion, mailing, and geueral
handiing, Publiontion costs also include pa.ge
chaerges in professional publioations.

b, If thess costs are not identifiable with a
parbioular sost objective, they should be al-
loonted as judireot oosts to all benefifing ne-
tivities of the non-profit oxganization,

o. Page charges for professional journal
publoptions are sllowable as a necsssary
parb of regenroh oosts where:

(1) The research papers report work &up-
ported by the Federal Government: and

(2) The charges are levied impartially on
7)) research papsrs publiched by the journal,
whether or not Ly federally-tponsorsd an-
thors,

88, Rearrangement and alteration ocosts,
Oosts inowired for ordinary or normsal rear-
rangement and alteration of facilities are al-
lowable, Speoial arrangement and elteration
oosbs inowrred speoifiorlly for the project are
allowable with the prior approval of the
awarding agenoy,

40, Recopversion oosts, Oosts inourved in
the restoration or rehabilitation of the non-
profit orgapization’s facilities to approxi-
mately the same condition existing imme-
diately prior to commencement of Federal
awards, less costs related to normsl wear
and tear, are pllowable,

41, Reoruiting oosts, a. Bubjeot to subpara-
graphs 411, o, and d of this appendix, and
provided that the size of the stafl recruited
and maintained is in kesping with workload
requirements, costs of “help wanted” afdvey-
tising, operating aosts of an employment of-
fice neoessary to seonre ahd meaintein an
ndequete staff, costs of operating an aptitude
and eduoational testing yrogram, travel
oosts of employees while sngaged {n reoriit-

ing personne), travel oosts of applivants for.

interviews for prospsotive employment, and
relooation costs inourrad inofdent to reoruit-

- ment of new semployess, are allowable to the
pxbent that sneh costs are inourred pursuant
to a well-managed yeoruitmend program,
Where the organization uses employmoent
agenoies, oosts that ave not in excess of
standerd commeroial mtas for suoh services
are ellowadle,

2 CFR Ch, Il (1~1-09 Edltion)

b, In publioations, costs of help wanted ad-
vertising that includes volor, inoludes adver-
tising materia) for other than recruitment
purposes, or is excessiye in sizs (faking into
ponsideration reoruitment purposes for
whiloh intended and normal organizational
praotices in this respsot), are unallowabls,

o, Oosts of lielp wanted advertising, spooial
ernoluments, frings benefits, and saleyy al-
lowances inourred to abbrack professional
yeraonnel from other organjzations that do
not meet the test of reasonableness or do nbt

* sonform with the established praotices of the

organization, are unallowabls,

d. Where relooation costs inourred inoident
to reoruitment of a new employee have been
allowsd either as an aliocable dirsot or indi~
reot cost, and the newly hired employee re~
signe for reasons within his oonftel within
twelve months after Deing hired, the organi-
gzation will be reguired to vefund or oredit
suoh reloontion oosts 10 the Federal Governs
ment.

42, Relooetion oosts, a, Relooastion oosts
are oosts Inoidemt to the permsanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of ‘an existing employes or npon re-
cruitment of 'a new employee, Relooation

.0osts ars allowabls, subjeot to the limitation

desoribed in subparagraphs 42.b, o, a,nd q of
this appendix, provided that;

(1) The move is for the henefls of the em-
ployer,

(2) Reimbursement to the employes is in
accordance with an established wyritten pol-
ioy oonsistently followed by the sruployer,

(8) The reimburssment does not exoeed the
employee’s aotual (or reasonably estimated)
exponses,

b. Allowable relooation oosts for mn:x'ant
employoes are limited to the following:

(1) The oosts of transportation of the em-~
ployee, members of hie immediate family

. and bis household, and personal effects to

the new Jooation,

(2) The costs of ﬂndmg a now home, suoh
as advance trips by employses and spouses Lo
looate living guarters and tempoyayy lodging
aumng the transition period, up to maximum
period of 80 deys, Inoluding advanoce trip
time,

(3) Olosing costs, sunh as brokerage, legel,
and appraisel fees, incident to the disposi-
tion of the employee's former homs, These
oosts, together with those desoribed in sub-
pavagraph 42.h.(4) of this appendiz, are Hm-
ited to 8 peroent of the sales prioe of the em-
ployes's former home, .

(4) The ocontinuing costs of owmexship of
the vaoent former home after the settlement
or lease date of the employee’s npw perma-
nent home, sioh a8 maintenanos of bulliings
and gronnds (exolusive of fixing wp expenses),
utilities, taxes, and property insurancs,

(6) Other necessary and ressonable ex-
penses normally inoident to relooation, suoh
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as the oosts of oanooling an unexpired lease,
disconneoting and relustaldng household ap-
pllances, and purchasing insurance agajnst
loss of or damages to persons)-property, The
cost of onnoeling mn unexpired leass is lim-
{tod to threo times the monthly rental,

o, Allowable relooation ocosts for new em-
ployess nre Jimited to these desoribed in pub-
pavagraph 42.b(1) and (2) of this appendix.
When reloostion coste inourred inoident to
the recruitment of new employees have heen
allowed either as a direch or indireot ocost
and the employes resigns for reasons within
his control within 13 months aftor hire, the
organization shall refund or orediit the Fed-
sral Government for its share of the ocost.
However, the aobts of travel to an ovefsens
looation shell be consldered travel oosts in
aooordance with paragraph 50 and not reloon-
tlon costs for the purposs of this paragraph
if dependents are not permitbed.at the looa-
tion for any reason and the costs do not in-
olude costs of transporting household goods.

d. The following costs related to relooation’

are unallowahle:

(1) Faps and other costs asgoolated with ac-
quiring e new home.

(2) A loss on the pale of a former homs,

(3) Continning mortgage principal and in-
terent payments on o home being sold.

(4) Income takes pald'by an employse re-
lated to reimbursed relogation costs.

43, Rental costs of buildings and eauip-
ment, a. Bubjoct to the limibadions desoribed
in subparagraphs 43,b, through 4. of this ap-
pendix, rental oosts are allowable to the ex-
tent thet the rates a;;e reasonadle in lght of
such faotors as: Rental coats of comparable

property, if any; market oonditions in the
nres; alternatives avaliable; and, the type,
life sxpeotanoy, condition, and value of the
property leased, Rental arrangements should
be roviewad periodioally to dstermine if oir-
onmatances have changed and other options
are aveilable.

b. Rental costs under “‘snle and lease baok"
srrangements are allowable only up to the
amount that would be allowed had the non-
profit organization oconbinued to own the
property, This smount would inolude ex-
ponses such as depreciation or use allowanos,
medintenanos, baxes, and insurance.

0. Rental ocosts under *Jess-than-arms-
length” lenses aye nllowable only up to the
amount (as explained in subparagraph 48,b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organigation. For this purpose, e less-than-
erms-length Jease I8 one under which one
party to the lease agreement is able to con-
trol or substantinlly influence the actions of
the other. Suolh leates inolude, but are not
Hmited to those between divisions of & non-
proflt organization; non-profit organizations
undsr oommon ogntrol throngh common offi-
068, Gireotors, or mémbers; and g non-profit
orgenization snd a diraobor. trustee, officer,

P, 230, App. B

-or key employes of bhe non-profit orsnniza-

tion or his immediate lamily, either direotly
or through oorporations, trusts, or similar
arrangements in whioh they hold a control-
ling interast, For example, & non-proiit orga-
nization may establish a separate corpora-
tion for the sole purposs of owning property
and leaning it back to the nop-profit organi-
zabion,

d, Rental oosts under Jenses whioh are re-
guired to be treated as oapital leases under
GAAP are sllowable only hp to the amount
(a8 explained in subparagraph b) that would
be allowod had the non-profit organigation
purchased the property on the date the lense -
pgresment was exeouted, The provisions of
Financial Aosounting BStanderds Board
Btotement 18, Acoounting for Leasss, shall '
be used to determine whether a lesse is a
onpital lense, Interest costs related to omp-
ital lemses are sllowable to the extent they
moet the oriteris in pavagraph 23 of this Rp-
pondix., Unallowable costs include amounts
paid for profit, management: fees, and taxes
that would not heve been fncurred had the
non-profit organizetion purohesed the faoil-
ity.

" 44, Royaltien and other costs for uge of pat-

ents and copyrights, a, Royalties on s patent
or copyright or amortization of the cost of
acquiring by purchase a sopyright, patent, or
rights thersto, necessary for the proper per-
formenoce of the award are allowabls Unless:

(1) The Federal QGovernment hes a licenss
or the right to free use of the pat.ent. or 0opy-

(2) 'I‘he patent or copyright has been adju-
dicated to be invalid, or has been administra-

~ tively determined to be invalid,

(8) Tho patent or doypyright is considered to
he unenforcoable.

(4) The patent or copyright is expired,

b. Special ocare shounld be exeroised in de-
termining remsonableness where the royal-
ties may have arrived ab as a result of less-
than-axyn's-length bargaining, e.g.

(1) Royalties paid to yersons, inoluding
ocorporations, affillated wib‘h the non-profit
organizetion,

(2) Royalties pald to unaffiliated parties,
including corporations, under an agreement
entered into in contemplation that & Federal
awerd would bb made,

(8) Royalties paid under an agreement on-
tered into after an award is made to a non-
profit organization,

o. In any oase involving a patent or copy-
right formerly owned by the non-profit orga~-
nization, the amount of royalty allowed
should not exaeed the cost whioh would have
bben allowed hed the non-profit orgenization
retained title thereto, .

45, Selling and marketing, Oosts of selling
and marketing eny produots or ‘pervices .of
the non-profit orgaxizabion exe unallowable
(unless allowed under paregraph 1, of this ap-
pendix as sllowable publio relations oost,
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However, these costs ave allowable as direch
oosts, with prior approval by awarding agen-
oies, when they are necespary for the per-
formanoce of Federal programs,

46, Bpeaialized servios .faoflities, a. The
aosts of pervioes providsd by highly complex
-or spacialieed facilities operated by the non-
profit organization, snoh as computers, wind
tunnels, and reactors are allowable, provided
the ohavges for the services meet the condi-
tions of either pavagraph 46 b, or 0. of this
appendix and, in addition, take into acoonnt
any items of income or Federal financing
that gualify as applicable ovedits under sab-
paragraph A6, of Appendix A to this part,

b, The costs of such servioss, when mate-
rinl, must be oherged directly bo mpplicable
awards based on aotual usage of the services
oh the basis of » schedule of yates or estab-
lished methodology that.does not disorimi-
nate sgainst federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purpnses, and is designed to reoover only the
aggregate oosts of the services. The costs of
each servioe shall consist normally of both
its direct costs and its allooable shars of adl
indirect costs. BRates shall be adjusted at
least biennislly, and shall take into consid-
eration overander applied costs of the pre-
vious period(s),

o, Whers the costs inourred for a service
are not material, they mey be allooated as
indireot costs, .

4. Under pome extreordimary ofr-
ocumstances, where it is in the best interest
of the Pederal Government and the institu-
tion to establish alternative costing arrange-
ments, such arvangsments may be worked
out with the cognizant Federal agenoy,

47, Taxes, 8. In general, taxes which the or-
ganizetion ip reguired to pay and whioh ave
paid or acoraed in acoordance with GAAP,
and payments made tio looal governments in
leu of taxes which are commensurate with
the looal government services reoeived ave
allowable, sxoept for taxes from which ex-

omptions arg available to the organization .

directly or whioh are aysilable to the organt-
gation based on an exemption afforded the
Tederal Government and in the labtter oase
when the awarding agenoy makes available
the neoessary sxemption certifiontes, spooinl
assessments on lend which represent oapital
improvements, and Federal inoome taxes,

b, Any refund of taxes, and any payment to
the organization of interest thereon, which
were allowed es award oosts, will he ovedited
either a5 a cost reduotion or oash refund, as
approprinte, bo the Federal Government,

48, Tormination costs applicable to spon-
sored agresments, Teymination of awerds
generally glves rise to the inowrenoe of
costs, or the need for speoiel treatment of
oosts, which would not heve avisen had the
Tederal award not been terminated. Cost
prinolples covering these items mve seb forth

2 CFR Ch, Il (1-1-09 Edition)

below, They ars to he usefl In conjunobion '
with the other provisions of this appendix in
termination situstions,

a. The oost of items reasonably usable on
the noun-profit organightion’s other work
shall not be allowable unless the non-profit
organization submits evidence that it-wonld
not retain' such ftems at cost without sus-
taining o loss, In deolding whether such
itemns are reasonably nsable on other work of
the non-profit organization, the awarding
agénoy should consider the non-profit orga~
nizabion's plans and orders for ourrent and
sohednied aptivity, Contemporansous pur-
chases of common ftems by the non-profit
organizition shall be regarded as evidence
that suoh itoms are reasonably usable on the
npu-profit organization’s other work., Any
acoeptanoe of common items as alloonble to
the terminated portion of the Federal award
ghaell be limited to the extent that the quan-
tities of suoh items on hand, in transit, and
on brder ave in exoess of the reasonable
quantitative requirements of othex work,

b, If in a partionlar case, despite all rea-
sonable efforts by the non-profit organiza-

- tlon, oortnin costs opnnot be discomtinued

immediately after the sffective date of ter-
minetion, snch costs are generally allowable
within the Umitations set forth in this ap-
pendix, exobpt that sny such oosts con-
tinuing after terminabion due to the neg-
Hgent or willfnl feflure of the nontprofit or~
ganization to disoontinue suoch oost;s shall be
unallowabls,

o. Lops of useful va]ue of speoinl tooling,
mechinexy, end is generally allowable if:

(1) Buch speoiel tooling, speoial machinery,
oy squipment is not reasonably oapable of
use in the other work of the non-profit orga~
nigation,

(2) The interest of the Federal Government
15 protected by transfer of title or by obther
means deemed appropriate by the awarding
agenoy, and

(3) The loss of useful velue for any one ter-
minated Federal award is limited to that
portion of the aoquisition cost whioh Dears
the same ratio to the total soquisition cost
gs the terminated portion of the Iederal
award bears t0 the entive terminated Federal
award and other Fe@eral awards for which
the spgoial tooling, speoial machinery, or
equipment was acquired,

4. Rental cosbs under nnexpired 1easas are
generally sllowable where clemrly shown to
have been vreasonably necessary for the per-
formanos of the terminated Federal award
less the residuel value of such leases, if:

(1) The amount of suoh rental olaimed dGoes
not exoeetl the reasonable use yalne of ‘the
property leased for the psriod of the Federal
award and sach further period as may be rea-
sonable, and .

(2) The non-profiy organization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwise reduos the oost of such
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lonpe, Thers also may be inoluded the cost of
nlterations of suoh Jeased property, provided
suaoh nlterations were neoessary for the per-
formanoe of the Mederal award, and of rea-
soneble restorablon reguired by the provi-
sions of tho leass.

e, Bottlement expenses inoluding the fol-
lowing ave generally allowable:

(1) Accounting, legal, olerionl, and shmilar
copbs reasonably neoessary for:

(a) The preparation and preeentublon to
the awarding agenoy of setblemont claims
and supporting date with respeot to the ter-
minated porbion of the Feteral award, unless
the termination-ia for default (ses §216.61 of
3 OFR part 215 (OMDB Giroulay A-110)); and

(b) The termination snd settlement of snb-
awards,

(2) Reasonable oosts for the storage, trans-
portation, protsotion, and disposition of
propexty provided by the Federal Govern-
ment or asquired or produced for the Federal
award, exoept when grantees or contractors
are rejmbursed for disposals at a predeter-
mined amount in aoccordance with §216.,32

through 216,87 of 2 OFR part 215 (OMB Cir- .

onlar A~110),

(3) Indireot oosts related to salaries and
wages inotirred es settlement expenses In
subparagraphs 48.6.(1) and (2) of this appen-
dix, Normally, such lndiresct costs shall be
Hmibted to fringe benefits, ooonprnoy opst,
and immediate supervision, *

{. Claims under sub awards, including the

nllocable portion of olaims whioh are com- -

mon to the Pederal award, and to other work
of the non-profit organization are generany
allowable,

An approprinte share of the non~profit o1~
ganization’s indireot exponse may be allo-
oated to the emount of settlements with sub-
sontraotors and/or subgrautees, provided
that the amount allocated is otherwiss con-
sistent with the basio guldellnes ovntained
in Appendix A, The indireot expense so allo-
oated ghall exclude the same and similar
oopts olaimed direotly or mdireot.ly as sotle-
ment expenses,

49, Training costs, a. Josts of preparation
and maintenanos of s program of instraotion
inoluding but not limited to on-the-job,
olasproom, and epprenticeship training, de-
signed to Inorease ths vooational effeotive-
ness of employees, Including training mate-
rials, toxtbooks, salaries or wages of trainess
(exoluding overtime oompsensation which
might arise therefrom), and (1) salaries of the
diraotor of training and stedl when the train-
ing program is conduoted by the organiza-
tion; or (i1) tnition and fess when the train-
ing is in en institution not operated by the
orgenization, are allowable.

b, Oosts of part-time eduwoation, at an un-
dergraguate or post-graduats college level,
inoluding that provided &t the oxganization's
own faoilibies, are sllowable only when the
oourae o degree pursued is relative to the

Pt 230, App. B

fleld {n whioh the employee 1s now working
or may reasonably be expeoted to worlk, and
are limited-to;

(1) Training materiala,

(2) Toxtbooks,

1(8) Faes ohn.rges by the educational institu-
tlon,

(4) Tuition oharped by the ednoational in-
stitution or, in leu of tuition, instructors’
salaries and the releted share of indireot
oobts of the eduontionnl institution tv the
oxbtent thet the dun thereof is not in exoess
of the tuition whioh would have been pald to

-the partiolpating eduontional insbitution,

(6) Bnlaries and relatod costs of instruoctors
who ars employees of the oxganization,

(6) Btrajght-time ocompensation of eaoh
employee for time speny abtending olasses
during working hours not in excess of 166
hours per year end only to the extent that
ociroumstances do not permit the operation of
olagres or attendanos ab olnsses after regular
working hours; otherwise, shoh ocompensa-
tion I8 unallowable,

o. Uosts of tuition, fess, training materials,
and textbooks (but nob subsistencs, salary,
or any ofther emoluments) in ocohnection
with full-time edugation, including that pro-
vided at the organization's own faollities, at
a post-gradunte (but not undergraduates) col-
lege level, are allowable only when the
oouree or degree pursued s related o the
field in which the employee is now working
or may reasonably bs sxpeotsd to work, and
only where the oosts repcsive the prior ey-

proval of the swarding agency. Such oosts -

ave limited to the copts abtbributable to a
totnl period not to exceed one sohool year for
each employes 8o trained, In unuskal oases
the period mey be extended,

d. Costs of atitendance of up to 16 wesks per
employee per year at speoislized programs
speoifionlly depigned t0 enhanoe the effec-
tiveness of exeontives or managers or to pre-
pare employees for such positions ere allow-
able. Such ocosts Include enrollment fees,
training materials, textbooks and related
charges, employees’' salaries, subsistence,
and travel, Uosts allowable under this para-
graph 4o not inolude those for oourses that
are part of a degres-orjented ourricnlum,
which are aliowable only to the extent set
forth in subparagraphs b and o. :

e, Maintenanoe expense, #nd normal depre-
olation or fair rental, on faojlities owned or
leassd by the orgenization for training pur-
poses are allowable to-ths extent set forth in
‘paragraphs 11, 27, and 80 of this sppendix.

{. OContributions or donations to edu-
oationsl or training institutions, inclnding
the donation of faocilities or other properties,
an;'l soholarships or fellowships, are unaliow-
akle,

B 'I‘mining and eduoation oosts in exoess
of those otherwise allowable under subpara-
graphs 40.b and o of this appendix raay bs al-
lowed with prior approval of the awarding
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agenoy. To be considered for approval, the
organigation must demonstrate that sueh
costs are oonsistently inourred pursuant to
an entablished tralning end eduoation pro-
grram, and that the oonyse or degree pursuned
is relative to the field in which the employee
is now working or may reasonably bs ex-
peoted to work,

50, Transportation oosts, Transportation
oosts include Dreight, express, oartage, and
pobtage oharges redating either to goods pur-
ohased, in process, oy delivered. These vosts
are allowable, When guoh ocosts ocan readily
be identified with the items involved, they
may be direotly charged ms transportabion
oosts or added to the ocost of suoh items (see
paragraph 28 of this appendix). Where identi-
fioation with the materials ressived oannot
readily bs mads, transportation costs may be
charged to the approprinte indireot cost ac-
oounts ff the organization follows & ocon-
sistent, eguitable procedure in this respeot,

61, Travel oosts,

8. General, Travel costs ave the exponses
for transportabion, lodging, subsistencs, and -
related items inourred by employess who are
in travel statns on official business of ths
non-profit organization., Such ocosts mey be
chaerged on An aotual oosf hasis, op B per
diem oy mileage brsis in lieu of aotual oosts
inourrad, or on e combination of the two,
provided the method used is applied to an ex-
tire trip and not to seleoted days of the trip,
and resnlts in oharges oonsistent with those
normally allowed 4n like cjronmstances in
the non-profit organizaetion's non-federally-
sponsored sotivities, .

b, Liodging snd subsistenoe, Oosts inourred
by employess and officers for travel, inolnd-
1o oosts of Jodging, other subsistence, and
inoidental expenses, shell be considered rea-

© gonsble and wllowable only to the extent
such oosts do not expeed charges normally
allowed by the non-profit oyganization in ity
regular oporations as the vesult of the now-
profit organization's written travel polloy,
In the absencs of an aooeptable, written non-
profit organization policy regarding travel
costs, the rates and amounts established
under subchapter I of Ohapter 67, Title b,
‘United States Oode (*'T'ravel a1d Subsistenos
Expenses; Mileage Allpwauoces’), or by the
Administrator of Geneyra) Services, or by the
Prasident (or his or her’ designes) pursnant
to any provisions of such subchapter shall
apply to travel under Federal awards (48 OFR
31.205-46(2)).

0. Commeroinl aie travel, (1) Afrfare ocosts
in exoess of the customary standard commer-
oia) airfave (conoh or squivalent), Federal
Government contvaoh airfare (where atithor-
ized snq available), or the lowest sommeroia)
disconnt afrfere ave unallowable except when
such accommodations would: require olroni-
tous routing; require tvavel doving unreason-
able honrs; exoessively prolong travsl; yesult
in adaitional costs that would offsst the

2 CFR Ch. Il (1~1-09 Edition)

m‘a.nsporl:atloiz savings; or offer accommoia-
tions not ressonalily adequate for the trav-

pler's medion] needs, The non-profit organi--

zabion must Justify and dooument these oon-
ditions on 8 omse-by-oase basis in order for
the use of first-olass pivfare to be allowable
in suoh onses,

(3) Unless a pattern of avoidance is de-
teoted, . the Federal Government will gen-
erally not question a non-profit organiss-
tion’s determinations that onstomary stand-
avd sirfare or other disoount airfavs is un-
available for speoifio trips 3f the non-profit
orgenization oan demonstrate either of the
following; that suoch airfare was not avail-
sble ‘in the spsoifio oase; or that it is the
non-profit organization’s overall praotice to
make routine use of suoh airfare,

. Aly travel by other tham commercial
oprrier, Costs of travel by non-profit orgeni-
zation-owned, -lensed, or -charterad aireraft.
inolude the oost of lease, oharter, operation
(including personmnel oosts), maintenances, de-
preoiation, insurance, and, other rslated
oosts, The portion of such oosts that exceeds
the oost of allowable commeralal air travel,

as providsd for in subparagraph} o., is unal~

lowable,

8, Forsign travel. Direot charges for for-
eign travel oonts are allowabls only when the
travel has received prior approval of the
awarding agenoy. Bach separate foreign trip
must receive snch approval. For purposes of
this provision, “‘foreign travel' includes any
travel outside Oaunada, Mexico, the United
States, and any United Btates territm'ies and

possesslons. However, the term ‘foreign -

travel® for e mon-profit organivation located

in g foreign oountry means travel outside

thab conntry,

62, Trustess, Travel and subsistenoe costs
of trustees (or direotors) are allowable, The
oosts are subjeot to restriotions regarding
Jodging, eubsistence and aix travel oosts pro-
vided in paragraph 51 of this appendix,

APPENDIX C T0 PART 280—NON-PROFIT
ORGANIZATIONS NoOT BUBJEOT TO
THIS PART

1, Advencs Teohnology Insbitute (ATI),
Oharleston, Bouth Oarolina

2. Aerospace Corporation, Bl Seg\mﬂo. Cali-
fornia

8 Amerioan Institutes of Research (AIR),
Washington DU

4, Argonne Natiomu Laboratoyy;, Chioago, I1-
Huols

5. Atomic Uasua,lty Commieslon, Wash-
ington, D

6. ‘Battelle Memorial Institute,
Headguertered in Golumbus, Ohlo

7, Brookhaven Nationnl Laboratory. Upton,
New York

8, Oharles Btark Draper Lnborabory, Inoor-
porated, Cambridgs, Ma.ssaohuaeths
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OMB Cliteulars and Guidance
9, ONA Oorporation (ONAO), Alexnndria, Viv-

nin
10, Bavironmenta) Institute of Michigan,
Ann Arbor, Miohigan :
11, Georgia Institute of Techhology/Georgla
Taoh Applied Resesroh OCorpovation/Geor-
gin Tach Researoh Insbitute, Atlanta,
Georgin
12, Hanford Dnvironmental Health Founda-
tion, Riohland, Washington
13, I'T Researoh Institute, Ohicago, Iilinols
Miilmititute of Gas Technology, Chioago, II-
nols .
16, Institute for Defense Anelysls, Alexan-
drle, Virginia
16, LMI, MoLean, Virginia
17, )\;ﬂhre Oorporation, Bedford, Mussnohu-
sebbs ’ .

18, Mitretek Systems, Ino,, falls Churoh, -

Vivginia

10. National Radiologloal Astronomy Observ-
atory, Grasn Bank, West Virginin

20, National Renewabls Energy Laboratory,
@olden, Colorado

3l. Oak Ridge Assooiated Universities, Oak
Ridge, Tennenses

PL. 230, App. C

22, Rand Corpovation, Ssnts Monioa, Oali-
fornia s

23, Resedroh Triangle Institute, Reseryoh
Trinngle Park, North Oaroling

24, Riverside Resenroh Institute, New York,
New York ' ) )

25, South Oarolina Researoh Authority
{(SORA), Charlestion, Bouth Uarolina

26, Bouthern NResearoh Institute, Bhr
minghem, Alabamsa

27. Bouthwest Regearoh Institute, S8an Anto-
nio, Texas .

28, SRI Internetional, Menlo Parlk, Californis

2D, Byraouse Rosearch Oorporation, Byra-
ouse, New York

80, Universitieg Research Apsooiation, Inooy-
porated (National Acoeleration Lab), Ar-
gonne, Iinois

81, Urban Institute, Washington DO

82. Non-profit insuranoce companies, such as
Blue Orobs and Blue Bhield Organleations

83. Other non-profit organizations as nego-
tlated with awarding agenofes

PARTS 231-299 [RESERVED]
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‘ C c:.rcular No. A-133
Revised to  show changss published in the Federal Regdsters
.of June 27, 2003 and June 26, 2007
Audits of gtates, Local Governments, and Non~Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Audits of States, Local Governments, and Non-Profit Organlzations

1. Purpose. This Circular is issued pursuant to the Single Audit Act of
1584, P.L. 98-502, and the Single Audit act Amendments of 1996, P.L, 104-156,
It sets forth standards for obtaining consistency and uniformity among Federal
agen01es for the audit of States, local governments, and non-profit
organizations expending Federal awards.

Circular A-133 ip issued under the authority of sections

2, ‘Authority.
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive

Orders 8248 and 11541,

3. Regcission ard Supersession. This Circular rescinds Circular A-128,
"hudits of State and Local Governments, " issued April 12, 1985, and supersedes

the prior Clrcular A-133, "Audlts of Institutions of Higher Education and
Other Non~Profit Institutiong," issued April 22, 1996. For effective dates,

see paragraph 10,

4, Pplicy. Except &s provided herein, the standards set forth in this
Circulax shall be applied by all Federal agencies. If any statute
specifically prescribes policies or spec;flc requirements that differ from the
gtandardes provided hereln, the prov1310ns of the subsequent statute shall

govern.

'Federal agencies shall apply the provisions of the sectlons of ‘this
Cirouldr to non-Federal entities, whether they are reciplents expending
Federal awards received directly from Federal awarding agencies, or are
subxecipients expending PFederal awards received from a pass-through entity (a

recipient or another subrecipient).

This Circular does not apply to non-U;d. based entities expending
Federal awards received either directly as a recipient or indirectly as a

“snbrec1p1ent.

5. efigi;iéng. The definitions of key terms used in this Circular are
. contained in §.__.105 in the Attachment to this Circular.

6. gegglred Action. 'The gpecific requirements and respon51b111ties of
Federal agencieés and non-Federal entities are set forth in the Attachment to

this Circular., PFederal agencies

making awards to non-Federal entities, elther directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal
gtatute or are approved by the Office of Management and Budget (OMB).

7. OMB Resgonglblllties. OMB will review Federal agency regulations and
1mp1ementatlon of this Clrcular, and will provide lnterpretatlons of policy

requirements and assistance to ensure uniform, effective and efficient
implementation.
8, Information Contact. Purther inforxrmation concermning Circular A-133 may

be obtained by contacting the Financial Standards and Reporting Branch, Office
of Federal Financial Management, Office of Management and Budget, Washington,

DC 20503, telephone {202) 395-3993.

1
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9., ng;gu_gggg.~ Thig:® Circular will have a polacy rev1ew three years from
the date of issuance. .

© 10, Eﬁfectlye Dates. The étandards set forﬁh in §__.400 of the Attachment
to this Circular, which apply directly to Fedexal agencies, shall be effective
July 1, 1996, and shall apply to.audits of fiscal years bseginning after June

30, 1996, except as otherwise specified in §_.__.400(a).

The standards set forth in this Circular that Federal agencmes shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revision
in the Federal Register, so that they will apply to audits of fimcal years
beginning after June 30, 1996, with the exceptlon that §___.305(b) of the
Attachment applies to audits of fiscal years beginning after June 30, 1998,
The requirements of Circular A-128, although the Circular is resclnded and
theé 1990 version of Circular A-133 remain in effect for audits of fiscal years
beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted w;th the exception of the definition of
oversight agency for audit which is effective July 28, 2003.

Augustine T, Smythe
Acting Directox

The revisions published in the Federal Register June 26, 2007, are
effective for fimscal years ending on or after December 15, 2006.

Rob Portman
" Director
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. PART__ -~AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT

ORGANIZATIONS

Subpart A--General
sec,

_-..100 Purpose.

__.105 Definitions.

Subpart B--paudits '

__.200 Audit requirements. '
©__,205 Basis for determining Federal awards expended.

__.210 Subrecipient and vendor determinations.

__.215 Relation to other audit requirements.

__.220 - PFPrequency of audits.

_.225 Sanctions,

_.230 Audit costs.

1235 Program-specific audits.

Subpart C--~aAuditees

__.300 Auditee responsibilities.

—.305 Auditor selection.

__.310 Financial statements,

__.315 Audit findings follow-up,

__.320 Report submigsion.

Subpart D--Federal Agencies and Pass-Through Entities
© 400 Responsibilities.

405 Management decision,

Subpart E--Auditors '

500 ~ 'Scope of audit,

__.,505 - audit reporting.

510 ' audit findings.

__.515 Audit working papers.

__.520 Major program determination.

._.525 Criteria for Federal program risk.

_.530 Criteria for a low-risk auditee,

Appendix A to Part.__ - Data Collection Form (Form SF-SAC).

Appendix B to Part __ - Circular A-133 Compliance Supplement.
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‘Subpart A--General
§___ 100 Purposé.
This part Beﬁs forth standards for obtaining consistency and unifoxmity

among Federal agencies for the audit.of non-Federal entities expending Federal -
awards.

§.____.105 Definitione,

Auditee means any non-Federal entity that expends Federal awards which
must be audited under this part, ,

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditor does not include internal auditors of non—proflt
organizations,

audit finding means deficiencles which the auditor is required by
B___.Bl0(a) to report in the schedule of findings and questioned costs,

CFD2 number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that
ghare common compliance reguirementg., The types of clusters of programs are
research and development (R&D), student financial ald (SFA), and other
clusters., 'Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designatlng an "other cluster," a
State shall identify the Federal awards included in the clusgter and advise the
subrecipients of compliance requirements applicable to the cluster, consisgtent
with §__ .400(d)(1) and §__ _.400{d)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as
described in §___.520, and, with the exception of R&D as described in
§___.200(c),,whether a program~specific audit may be elected.

Cognlzant agency for audit means the Federal agency deslgnated to carry
out the responsibilitles described in §___.400(a). |

Compliance pupplement refers to the 01rcu1ar A~133 COmpliange
§upplemen , included as Appendlx B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, washington, DC

. 20402-9325,
Corrective action means action taken by the auditee that:
(1) Corrects idéntified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit flndlngs are either invalid or do not
warrant auditee action,

e age has the same meaning as the term agegcx in Sectlon 551 (1)
of title 5, United States Code.

Federal award means Federxal financial assistance and Federal cost-

reimbursement contracte that non-Federal entities receive diréctly from
Federal awarding agencies or indirectly from pass~through entities, It does

4
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not . in¢lude procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract, Contracte to operate Federal
Government owned, contractor operated facilitles (GOCOs) are excluded from the

reguirements of this part, :

Federal awarding agency means the Federal agency that prbvides an award
directly to the recipient, ‘ .

Federal financial assistance means assisfance that non-Federal entities
receive or administer in the form of grants, loans, loan guarantees, property

{(including donated surplus property), cooperative agreements, interest
gubsidies, insurance, food commodities, direct appropriations, and othex
assistance, but does not include amounts received as reimbursement for
gervices rendered to individuals as deséribed in §___.205(h) and §____.205(i).

Federal program means: ) '
: k )
‘ (1) 11 Federal awards to a non-Federal entity assigned a single
number in the CFDA. :

(2) When no CFDA number is assigned, all Federal awards’ from the same .

agency made for the same purpose should be combined and considered one
program. .

(3) Notwithetanding paragraphs (i) and (2) of this definition, a
cluster of programs, The types of clusters of programs are!

(i) Research and development (R&D)i
(ii) student financial aid (SFA); and

(1ii) "Other clusters," as described in the Gefinition of cluster
of programs in this section. ‘
GRGAS means generally accepted governmént auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits, . '

Generally accepted accounting principles hae the meaning specified in

generally accepted auditing standards issued by the American Institute of
- Certified Public Accountants (AICPA).

Indisn tribe means any Indian tribe, ‘band, nation, or other organized
group or community, including any Alaskan Native village or regional or ’
village corporation (as defined in, or established under, the Alagkan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indlans

because of their status as Indians.

Internal control means a process, effected by an entity's management and
other persomnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Effectiveness and efficiehcy of operations;:

{2) Reiiability of financiél reporting; and

(3) Compliance with applicabie laws and regulations.

Internal control pertaining to the compliance requirements for Federal

programe (Internal control over Federal programs) means a process--effected by

5

ATTACHMENT ... F.......
PAGE ...%.... OF .22, PAGES




an entity's: management and othet personne1~-de51gned to provide reasonable
assurance regarding the achlevement of the follow1ng objectlves for Federal

programs.

(1) Transactions are propérly recorded and accounted for £o:

(i) Permit the preparation of reliable financial statemente and
Federal reports; : '

(11) Maintaln accountability over assets; and

(111) Demonstrate compliance with laws, regulations, and other
compliance recquirements; .

(2) Transactions are executed in compliance with:

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;

and

(11) Any other laws and regulations that are identified in the
compliance supplement; and

(3) Funds, property, and other asgets are safeguarded against loss
from unauthorized use or disposition.

Loan means a Federal loan or loan guarantee receiﬁed or administered by
a non-Federal entity.

Local gove t means any unit of iocal government within a State,
including a county, borough, municipality, city, town, township, parish, local

public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government,

Maijor program means a Federal program determined by the auditor to be a
majox program in accordance with § 520 or a program identified as a major
program by a Federal agency or pass-through entity in sccordance with
5___.215(e),

Management decision means the evaluation by the Federal awarding agency
or pass-through entity of the audit findings and corrective actlon plan and
the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local goverrnment, or non-profit
organization,

Non-profit organization means:

(1) any corporation, trust, association, cooperative, or other
organization that: '

(1) I8 operated prlmarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(i1) I8 not organized primarily for profit; and

(1ii) Uses its net proceeds to maintain, improve, or expand its
operations; and

{2) The term pon-profit organization includes non-profit institutions

of higher education and hospitals.

6
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OMB means the Executive Office of the Pr351dent Office of Management
and Budget

Oversight agency for audit means the Federal awardlng agency that
provides the predominant amount of direct fundlng to a recipient not assigned

a cognizant agency for audit. When there is no direct funding, the Federal
agency with thé predominant indirect funding shall assume the oversight
responsibilities, The Quties of the oversight agency for audit are described

in 5___.400(b).

Effective July 28, 2003, the following is added to this def:nztlon

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit, Within 30 days after any
.rea951gnment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment."

' Pass-~through entity means'a non-Federal entity that provides a Federal
award to a subrecipient to carzy out a Federal program,

Program-specific audit means an audit of one Federal program as provided
for in § .200({a) ana § .235.,

Questioned cost means & cost that is guestioned by the auditor because
of an audit finding: ‘ )

{1) Which resulted from a violation or possible violatlon of a
provision of a law, regulation, contract, grant, cooperative agreement, oxr
other agreement or document governlng the use of Federal funds, 1nclud1ng
funds used to match Federal funds;~ :

(2) Where the costs, at the tlme of the audlt, are not supported by
adequate documentation; or .

(3) Where the costs incurred appear unireasonable and do not reflect
the actions a prudent pexrson would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal

program,

Research and development (R&D) means all research activities, both basic
and applied, and all development activities that are performed by a non-

Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in

research techniques whexe such activities utilize the same facilities as other .

research and development activities and where such activities are not included

in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of

useful materials, devices, systems, or methods, includlng design and
development of prototypes and processes,

§ingle audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § ,B00,

State means any State of the United States, the District of Columbia,

the Commonwealth of Puéerto Rico, the Virgin Islards, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the

7
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Pacific Islands} any instrumentality thereof, any nulti~State, regional, ox
interstate entity which has governmental functions, and any Indian tribe as
defined Iin this section. ' .

Student Financial Aid (SFA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, {20 V.S5.C. 1070 et seq.) which is administered by the
U.S, Department of Education, and similar programs provided by other Federal
agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies oz

research,

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass~through entity to carry out a Federal program, but does
not include an individual that is a beneficlary of such a program. A
subrecipient may also be a recipient of other Federal awards directly from a
Federal awarding agency. Guidance on distinguishing between a subrecipient

and a vendor is provided in § ,210. :

Types of compliance reguirements refers to the types of compliance

requirements listed in the compliance supplement, Examples include:
activitles allowed or unallowed; allowable costs/cost principles; cash
management; eligibility; matching, level of effort, earmarking; and,

reporting. .

Vendor means a dealer, distributor, merchant, or other seller providing
goods or services that are required for the conduct of a Federal program.
"These goods or services may be for an organization's own use or for the use of
beneficiaries of the Federal program. Additional guidance on distinguishing
between a subrecipient and a vendor is provided in § _ .210, '

Subpart B~-Audits .
$ _.200 Audit requirements.

(a) pudit regquired., Non-Federal entities that expend $300,000
($500,000. for fiscal years ending after December 31, 2003) or more in a year
in Federal awards shall have a single or program-specific audit conducted for
that year in accordance with the provisions of this part. Guidance on
determining Federal awards expended is provided in §___ .205,

(b) gingle augit. Non-Federal entitles that expend $300,000 ($500,000
for fiscal years ending after December 31, 2003) oxr more in a year in Federal
awards shall have a single audit conducted in accordance with §___ .500 except
when they elect to have a program-specific audit conducted in accordance with

paragraph (o) of this section.
{c) Program—séecific audit election. When an auditee expends Federal

awards under only one Federal program (excluding R&D) and the Federal
program's laws, regulations, or grant agreements do not require a financial
statement audit of the auditee, the auditee may elect to have a program-
specific audit conducted in accordance with § _ .235., A program-specific
audit may not be elected for R&D unless all of the Federal awards expended
were received from the same Federal agency, or the same Federal agency and the
same pass—through entity, and that Federal agency, or pass-through entity in
the case of a subrecipient, approves in advance a program-specific audit.

' (a) ‘Exemption when F al awards expended are less than £300,000
(5500,000 for fiscal vears ending after December 31, 2003). Won-Federal
. ‘ 8 " .
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C‘entities that expend less than $300,000 ($500,000 for fiscal years ending

after December 31, 2003) a year in Federal awards are exempt from Federal
‘audit requirements for that year, except as noted in § - ,215(m), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass—through entity, and General Accounting Offlce (GRO) .

{e) Federally Funded Research and Development Centegs QFFRDC)
Management of an auditee that owns or operates a FFRDC may elect to treat the
PFRDC as a separate entity for purposes of this part.

S .208 Basis for determining Federal awards e#panded.

(a) Determining Federal awards expended. The determination of when an

award is expended should be based on when the activity related to the award
occurs, Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts’ or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the

" receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to
" an interest subsidy; and, the period when insurance is in Iforce,

{b) Loan and loan guarantees {loans). 8Since the Federal Government.is.

at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (c) and (d) of this section:

(1) Value of new loans made ox received during the fiscal year;
plus 1]
) (2) Balance of loans from previous years for which the Federal
Government imposes continuing compliance requirements; plus
{3) Any inteiest subsidy, cash, or administrative cost allowance
received. C ’ !
{c) Loan and loan guara es (loans ingtitutions of highe
‘ education. When loans are made to students of an institution of higher

education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the prior balances,

(d) Prior loan and lo narantees {loans). Loans, the proceeds of
which were réceived and expended in prior-~years, are not considered Fedexal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
oompliance requirements other than to repay the loans.

(e) Endownment funds. The cumulative balance of Federal awards for

endowment funds which are federally restricted are considered awards expended

in each- year in which the funds are still restricted.

(f) ree ent. Free rent recelved by itself is not considered a
Federal award expended undexr this part. However, free rent received as part

9
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'of an . award to cariy out a Federal program shall be included 4n determining

Federal awvards’ expended and subject to audit under this part,

{g) Valulng non—gggb assistance, Federal non-cash assistance, such as

free rent, food stamps, food commodities, donated property, or donated surplus
property, shall be valued at falr market value at the time of receipt or the
asgessed value provided by the Federal agency.

{h) Med;care. Medicare payments to a non-Federal entity for providing
patient care services to Medicare eligible individuals are not considered
Federal awards expended under this part,

(1) Meglcald Medicaid payments to a subrecipient for providing
patient care services to Medicaid eligible individuals are not considered
Federal awards expended undexr this part unless a State requires the funds to
be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(j) ain loans pro ad by _th tional Credit Upion
on. For purposes of this part, loans made from the National
Credit Union Share  Insurance Fund and the Central Liquidity Facility that are
funded by contributions from insured institutions are not considered Federal
awards expended,

§ ,210 Subreoipient and vendor determinations,

—

{a) General. BAn auditee may be a recipient, a subrecipient, and a
vendor, Federal awards expended as a recipient or a subrecipient would be
subject to audit under this part. The payments received for goods or services
provided as a vendor would not be considered Federal awards. The guidance in
paragraphs (b) and (e) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and
services.

(b) Federal award. Characteristios indicative of a Federal award
recelved by a subrecipient are when the organization:

(1) Determines who is eligible to receive what Federal financial
assistance; .

(2) Ras 1ts performance measured against whether the objectives
of the Federal program are met;

(3) Has responsibility for programmatic decision making;

(4) Has responsibility for adherence to applicable Federal
program compliance reguirements; and

: (5) Uses the Federal funds to carry out a program of the
organization as compared to providing goods or services for a program of the
pass—through entity,

(c) Pavment for goods and services, Characteristies indicative of a
payment for goods and services received by a vendor are when the organization:

(1) Provmdes the goods and services within normal business-
operations;

10
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{2) Provides simiiar goods or services to many different
purchasers; ‘ ‘ i

(3) Operates in a competitive environment;

(4) Provides goode or services that are ancillary to the
operation of the Pederal program; and

'(5) Is not subject to compliance reduirements of the Federal
program, ' .

{d) Dse of judgment in making determination. There may be unusual
circumstances or exceptions to the listed charactexristics., In making the .
determination of whether a subrecipient or vendor relationship exists, the
substance.of the relationship is more important than the forxm of the
agreement, It is not expected that all of the characterdstics will be present
and judgment sbould be used in determining whether an entity is a subreciplent

or vendor.

. (e) For~prof1t subrgcigien . Since this’ part does not apply to for-
profit subreciplents, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requilements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for.Federal awards made to fox-
profit subrecipients may include pre-award audits, monltoring during the
contract; and post-award audits.

(£f) Compliance sresponsibility for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to emsure that.the
procurement, receipt, and payment for goods and services comply with laws,
‘regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
anditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
andit shall include determining whether these transactions are in ¢ompliance
with laws, regulations, and the provisions of contracts or grant agreements,

8 .215 Relation to other audit requirements.

(a) Audit under this pazt in lieu of other audits. An audit made in

accordance with this part shall be in 'lieu of any financial audit required
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial auvdits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. BAny additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

{b) Federal adency to pay for additional audits. A Fedéral;agency

“that conducts or contracts for additiomal audits shall, consistent with othexr
" applicable laws and regulations, arxahge for fundlng the full cost of such

additional audits.
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. '(c) Request fof a program to bebauditéd as a majar program. A Federal
agency may request an auditee to have a particular Federal program audited as

" a major program in lieu of the Federal agency conducting or arranging for the
additional audits, To allow for:planning, such requests should be made at
least 180 days prior to the end of the fiscal year to be audited. The
auditee, after consultation with its auditor, should promptly respond to such
request by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk~based audit approach described in
§_ 520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly confirm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major
program based upon this Federal agency request, and the Pederal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass- through entity may use the provisions of
this paragraph for a subrecipient.

§ .220 Frequency of audits.

Except for the provisions for biennial audits prdvided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period. '

(a) B State or local government that 1s required by constitution or
statute, in effect on Janmuary 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
blennially. This reguirement must still be in effect for the biennial period

under audit.

(b} . Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1892, and January 1, 1995, is
permitted to undergo its audits pursuant to this part biennially,

8§ , 225 Sanetions,

No audit costs may be charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part, 1In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such aa:

{a) Withholding a percentage of Federal awards until the audit is
completed satlisfactorily;

(b) Withholding ox disallowing overhead costs;
{c) Suspending Federal awards until the audit is conducted; or
(d) Terminating the Federal award.

§ .230 Audit costs.
(a) Allowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards,  The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable
OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

| 12

ATTACHMENT ... E.___
PAGE.. N2 oF .33 PAGES




{b) "~ Dhallowable costs. 2 non-Federal entity shall nbt'charﬁe the
" following to a Federal award: : '

’ (1) The cost of any audit under the Single Audit Act Amendments
- of 1996 (31 v.8.C. 7501 et seg.) not conducted in accordance with this paxt.

' {2) The cost of auditing a non—Federal entity which has Federal
awards expended of less than $300,000 ($500,000 for fiscal years ending after
December 31, 2003) per year and is thereby exempted under §__ .200(d) from
having an andit conducted under this part. However, this does not prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitoxr its subrecipients in accordance with §  .400(g) (3),
provided the subrecipient does not have a single audit. Foxr purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the AICPA’s generally accepted auditing
standards or attestatlon standards, that are paid for and arranged by a pass-
through-entity and address only one or more of the following types of
compliance requirements: .activities allowed or unallowed; allowable
costs/cost principles, eligibility; matching, level of effort, earmarking:

and, reporting.

s 235 Program-specific audits.

(a) Program~specific audit guide available. 1In many cases, a program-

specific andit guide will be avallable to provide specific guidance to the
auditor with respect to internal control, compliance requirements, suggested
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is agvailable, When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide-when

performing & program~specific audit.

(b) 'Program-specific audit guide not available. (1} When a program-—
specific audit guide is not available, the auditee and auditor shall have
basically the same responsmbllities for the Federal program as they would have
for an audit of a major program in a single audit.

(2) The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Pederal awards for the program and notes that describe the significant -
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of §  :(315(b), and a
corrective action plan consistent with the reguirements of § _ .315(c).

(3), The auditor shall:

(i) Perform an audit of the financial statement(s) foxr the
Federal program in accordance with GBGAS;

(ii) Obtain an understanding of internal comtrol and
perform tests of internal control over the Federal program consistent with the
requirements of §  .500(0) for a major program; .

(111) Perform procednres to determine whether the auditee

has complied with laws, regulations, and the provislons of contracts ox ‘grant
agreements that could have a direct and material effect on the Federal program

consistent with the requirements of § .500(d) for a major program; and

13
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{iv) Follow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
.prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the

requirements of §_  ,500(e).

{4) The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's repoxt(s) shall state that the audit
was conducted in accordance with this part and include the following:

(1) Aan opinion {or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program is presented fairly im all
material respects in conformity with the stated accounting policies:

(1i) A report on internal control related to the Federal
program, which shall describe the scope of testing of internal control and the
results of the tests;

(iii) A report on compliance which includes an opinion (or
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of conptracts or grant agreements which could.
have a direct and material effect on the Federal program; and

' {iv) A schedule of findings and questioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §  .B0E(d) (1) and findings
and questioned costs consistent with the requirements of §___.505(d) (2).

(c) Report submission [o} - cific its.
{1) The audit shall be completed and the reporting required by paragraph
(a) (2) or (o) (3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
specific audit guide. (However, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after recedpt of the auditor's
report (s), or 13 months after the end of the audit period, unless a different
period is specified in.a program-specific audit guide,) Unless restricted by
law or regulation, the auditee shall make report copies available for public

inspection.

(2) Whenh a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by OMB the data
collection form prepared in accordance with §  .320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit guide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide. L

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s} of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b)(2) of
. this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance with
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s 320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Pederal clearinghouse designated’
by OMB to be retained as an archival copy. BAlso, when the schedule of
findings and questioned costs disclosed audit findings oxr the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting package to
the pass~through entity, when a subrecipient is not reguired to submit a
reporting package to the pass—through entity, the subrecipient shall provide
written notification to the pass-through entity, consistent with the
requirements of § .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass—through entity to comply with this notification

requirement. '

() Other sections of this part may pgly. Program~-specific audits .
,230,

are subject to § __ .100 through § .21B(b), '§__ .220 through §___ )

§__ .300 through §__ .305, § _.315, § . 320(f) through § _ .320(3), §__ .400
through § _.405, §  .510 through §__ .515, and other referenced provisions
of this part unless contrary to the provisions of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C~-Auditees v
8 .300 Auditee responsibilities.

The auditee shall:

{a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable; the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

{b) Maintain internal control over Federal programs that provides

reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its

Federal programs.

{c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Pederal programs.

(d) Prepare approprlate financial statements, including the schedule
of expenditures of Federal awards in accordance with'§__ .310.

(e) Engure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date regquired by §  .320(a) are granted by the cognizant oxr oversight
agency for audit, promptly notify the Federal clearinghouse designated by OMB
and each pass~through entity providing Federal awards of the extension.

(£) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b) and § .315(c), respectively.

§ .305 Auditor selection,
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{a) Auditor procurement. In procuring asudit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common:
Rule (hereinafter referred to as the "A-102 Common Rule") published March 11,
1988 and amended April 19, 1995 [insert appropriate CFR citation}, Circular
3-110, "Uniform Administrative Requirements for Grants and Agreements with -
Institutions of Higher Education, Hospitals and Other Non~Profit
Organizations," or the FAR (48 CFR part 42), as applicable (OMB Circulars are
avallable from the Office of Administration, Publications Office, room 2200,
New Executive Office’ Building, Washington, DC 20503), Whenever possible,
auditees sghall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit services as
stated in the A-~102 Common Rule, OMB Circular A-110, or the FAR (48 CFR part
42), ag applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. FPactors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional cqualifications and technical abilities, the repults
of external quality control reviews, and price,

(b} Restriction on auditor preparing indirect cost propogals. An
anditor who prepares the indirect cost proposal or cost allocation plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded $1
million. This restriction applies to the base year used in the preparation of
the indiresct cost proposal or cost allocation plan and any subsequent years in
which the resulting indirect cost agreement or cost allocation plan is used to
recover costs, To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 1998.

' {c) Use of ra uditors, Federal auditors may perform all or part
of the work required under this part if they -comply fully with the
requirements of this part.

§ .310 Financial statements.

(a) Financial statements., The auditee shall prepare financial
statements that reflect its financiel position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal yeay
audited. The financial statements shall be for the same organlzational unit
and fiscal yesr that is chosen to meet the requireménts of this part,
However, organization-wide financial statements may also include departments,
agencies, and other organizational units that have separate audits in
accordance with §__ .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federaml awards, The auditee shall

also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information requested by- Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

A1) List 1ndividual Federal programs by Federal agency., For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. Fox example, the National Institutes
of Health Is 'a major subdivision in the Department of Health and Human

Services.
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(2) For PFederal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

(3) Provide total Federal awards expended'for éach individual
Federal brogram and .the CFDA number or other identifying number when the CFDA
information is not available,

(4) Include notes that deseribe the 51gn1flcant accounting
POllCleS used in preparing the schedule.

{5) To the extent practical, pass~through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal prodgram.

(6) Include, in eithexr the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash assistance,
the amount of insurance in effect during the year, and loans or loan _
guarantees outstanding at year end. While not reguired, it is preferable to
present thlB information in the schedule. :

§__ .315 Audit findings follow-up.

"~ (a) General. - The auditee is regponsible for follow-up and corrective
action on all audit findings. As part of this respons1bllity, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall

" alpo prepare a corrective action plan for current year audit findings. The

summary schedule of prior audit flndlngs and the correctlve action plan shall
include the reference numbers the auditor assigns to audit flndlngs undexr
§.___.510(e). Since the summary schedule may 1nclude audit flndlngs £rom
multlple years, it shall include the fiscal year in which the finding

1n1t1ally ocourred,

(b) Summary schedule of prior audit findings. The summary schedule of

prior audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and questioned cogts relative to
Federal awards The summaxry schedule shall also include audit f£indings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further actioh in accoxrdance i

with paragraph (b)(4) of this section,

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action’

wag taken.

(2) When andit findings were not corrected or were only
partlally corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective action taken.

(3) When corrective action taken lg smgnlflcantly dlfferent from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity’s management decision, the summary

schedule shall provide an explanatlon.

(4) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this position shall be
described in the summary schedule. A valid reason for considering an audit
finding as not warranting further actlon ig that all of the following have

occurred:

(1) Two yéars have passed since the aundit reporb in which
17
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the finding occurred was submitted to the Federal clearinghouse}

{ii) The Federal agency or pass- through entity is not
currently following up with the auditee on the audit flndlng, .and

{iii) A management decieion was not issued.

{c) Corrective mction plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide.the name(s) of the gontact person(s) responsible for correotive
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit flndlngs or believes corrective
action is not required, then the corrective action plan shall include an
explanation and specific reasons. .

§___.320  Repoxrt submission.

{a) General. The audit shall be completed and the data collection
form described in paragraph (b) of this section and reporting package
described in paragraph (o) of this pection ghall be gubmitted withmn the
earlier of 30 days after receipt of the auditor'’s report(a), or nine months
after the end of the audit period, unless a longer period is agreed to in
advance by the cognizant or oversight agency for audit, (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be spubmitted within the
earlier of 30 days after recelpt of the auditor’s report(s), or 13 months
after the end of the audit perlod ) Unless restricted by law or regulation,
the auditee shall make copies available for public inspection.

{b) Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, ite Federal programs, and the
results of the audit., The form shall be approved by OMB, available from the
Faderal clearlnghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the .
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financilal officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entlrety, are accurate and complete,

(2) The data collection form shall include the following data
elements:

(i) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungualified opinion, qualafled oplnlon, adverse
opinion, or disclaimer of opinion).

(44) Where applicable, a statement that significant deficiencies in internal
control were disclosed by the audit of the financial sgtatements and
whether any such conditions were material weaknesses.

(iid) A gtatement as to whether the audit disclosed any noncompliance whlch
is materlial to the financial statements of the auditee.

(iv) where appllcable, a statement that significant deficlencies in internal
.eontrol over major programs were disclosed by the audit and whether
any such conditions were material weaknesses,

(v) The type of report the auditor imsued on compliance for major
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(xiii)
{xiv)
(xv)

(xvi)

programs (i.e., unquallfled opinion, qualifled opinion, adverse
opinion, or disclaimer of opinion)

,A list of the Federal awarding agencies whiéh'will receive a COpj of

the reporting package pursuant to §_.___,320(8)(2) of OMB Circular
A-133,

A yes or no statement as to whether the auditee qualified’ ae a low-
risk auditee under §___.530 of OMB Circular A-133,

The dollar threshold used to distinguish between Type A and Type B
programs as defined in §____.520(b) of OMB Circular A-133,

The Catalog of Federal Domestic Assigtance (CFDA) number for each

Federal program, ag applicable.

The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be

‘listed in the same level of detall as they are listed in the schedule

of expenditures of Federal awards,

The amount of expenditures in the schedule of expendltures of Federal
awards associated with each Federal program,

For each Federal program, a yes or no gtatement as to whether there
are audit. findings in each of the following types of compliance
requm;ements and the total amount of any questioned costs:

(B) Activities allowed or umallowed.

(B) " Allowable costs/cost principles.

(c)y . Cash management.

{D) Davis~-Bacon Act.

() Eligibility.

{F) . Equipment and real property management.

{G) Mateching, level of. effort, earmarking.

{H) Period of availability of Federal funds,

(1) Procurement and suspension and debarment.

(TJ) Program income.

{X) Real property acquigition and relocation assistance.-
(L) Reporting., .
(M) Bubreciplent monitoring.

(N) Spec;al tests and provisions.

Auditee Name, Employer Identification Number(s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date,

Auditor Name, Name and Title of Contact Person, Auditor Address,
Auditor Telephone Number, Signature,,and Date.

Whether the auditee has e1ther a cognizant or over51ght agency for
audit,

The name of the cognizanﬁ or oversight agency for audit determined in
accordance with.§ LA00(a) and § .400(b), respectively.

(3) Uging the information included in the reporting package

described in paragraph (c) of this section, the auditor shall complete the
applicable sectione of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor's respan51b111ty
for the information, that the form ie not a substitute for the reporting
package described in- paragraph (¢) of this section, and that the content of
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the form is limited to the data elements prescribeé by OMB.

{¢) . Reporting Qackage. The reporting package shall include the:

(1) Financial statements and schedule of expenditures of
Federal awards discussed in §__ ,310(a) and §__.310(b), respectively;

(2) Sunmary schedule of prior audit findings discussed in
5 «315(b);

(3) Auditor's report(s) discussed in 5___.505; and

(4) Corrective action plan discussed in §___.315(0).,

(d) Submisgion to clearinghouse, All auditees shall gubmit to the Federal

clearinghouse designated by OMB a single copy of the data collection form
described in paragraph (b) of this section and the reporting package described
in paragraph (¢) of this section.

(e) dditional submissio subrecipients. (1) In addition to the
requirements discussed in paragraph (d) of this section, auditees that are
also subrecipients shall submit to each pass-through entlty one copy of the
reporting package described in paragraph (¢) of this section for each pass-
.through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Federal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of ang audit findings relatlng to Federal awards that the pass-through entlty
provided,

(2) Instead of submitting the reporting package to a pass-
through entity, when a subrecipient is not reguired to submit a .reporting
package to a pass-through entity pursuant to paragraph (e) (1) of this section,.
the subrecipient shall provide written notlflcatlon to the pass-through entity
that: an audit of the subrecipient was conducted in accordance with this part
(including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findings and questioned costs disclosed no audit findings relating
to the Federal award(s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit flndlngs relating to the Federal award(s) that the pass- through entity
provxded. A subrecipient may submit a copy of the reporting package described
in paragraph (0) of this section to a pasg-through entity to comply with this
notification requirement,

(£) Reguests for repoxt copies, In response to reqQuests by a Federal

agency or pass-through entity, auditees shall submit thé appropriate copies of
the repoxting package described in paragraph (e) of this section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention re e 8. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
aopy of the reporting package described in paragraph (¢) of this section on
file for three vears from the date of submission to the Federal clearinghouse
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designated by OMB, Pass-through entities shall keep subrécipients'
submissions on file for three years from date of reaeipt,

{h) ‘1earinghouse resgons;bilities. The Federal clearlnghouse

designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d)(2) of thisg section and §___.235(o) (3) to
applicable Federal awarding agencies, maintain a data base of completed
audite, provide appropriate informatiom to Federal agencies, and follow up
with known auditees which have not submitted the reguired data collection

forme and repoxrting packages. -

(1) Clearinghouge gddress. The address of the Federal clearinghouse
currently designated by OMB is Federal audit Clearinghouse, Bureau of the

Census, 1201 E, 10th Street, Jeffersonville, IN 47132,

{4)  Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manmer as may be approved by
OMB, With OMB approval, the Federal clearlnghouse may pllot test methods of

electronlc suhm1551ons. . .

Subpart D~-Federal Agencies apd Pass-Through Entities
[ LADD Respongibilities,

{a) Cognizant agency for audit responsibilities. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit., The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment. .

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predomlnant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based ‘on Federal awards éexpended in 1985, (However,
for States and local govermments. that expend more than $25 mllllon a year in
Federal awards and have previously assigned. cognlzant agencies for andit, the
regquirements of this paragraph are not effective until ‘fiscal years beginning

after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:

The determination of the predominant amount of direct funding shall be’ based
upon direct Federal awards expended in the reczplent’s fiscal years endlng 1n
2004, 2009, 2014, and every fifth vear thereafter. For example, andit’
cognizance for periods endlng in 2006 through 2010 will be determined based on
Federal awards expended in 2004 (However, for 2001 through 2005,the
cognizant agency for gudit is determined based on the predominant amount of
direct Pederal awards expended 1n the reciplent's fiscal year ending in 2000).

Notwithstanding the manner in which audit cognizance is determlned, a Federal
awarding agency with. cognizance for an auditee may reassign cognizance to
another Federal awarding agency which provides substantial direct funding and
agrees to be the cognizant agency for audit. wWithin 30 daye after any
reassignment, both the old and the new cognizant agency for audit shall notify
the auditee, and, if known, the audltor of the reassignment. The cognizant

agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and
auditors. e ‘
(2) Consider auditee requests for extensions, to the report
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 submission due date rxeguired by §___.320(a). The cognizant agency for audit
may grant extensions for good cause, '

(3) Obtain or conduct quality control reviews of gelected
audits made by non-Federal auditore, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
approprlate Federal law enforcement officials of any direct reporting by the
auditee or its auditor of irregularities ox 1llegal acts, as required by GAGAS
or lawe and regulations,

v

{5} Advige the auditor and, where approprlate, the auvditee of
any deficiencies found in the audits when the deficiencies requlre corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencles and pass- through entities of the
facts and make recommendations for follow-up action., Major inadequacies or
repetitive substandard performance by auditors shall be referred to
appropriate State 1lcensing agencies and profegsional bodies for disciplinary

© action.

“(6) Coordinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audite made
pursuant to this part, s0 that the additional audits or reviews build upon
audits performed in accordance with this part.

(' Coordinate a management decigion for audit findings that!
affect the Federal programs of more than one agency. '
(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.
{9) For biennial audits permitted under §__ .220, consider
auditee requests to qualify as a low-risk auditee under § .530(a).
{b) | Qversight agency for audit onsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Pederal agency determined in accordance with
§___.105. The oversight agency for audit:

{1) Shall provide technical advice to auditees and auditors as
requested.

(2) May assume all or some of the regponsibilities normally
performed by a cognizant agency for audit,

{c) Federal awarding agency respensibilities. The Federal awarding

agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing each recipient
of the CFDA title and number, award name and number, award year, and if the
award ig for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award,

(2) Advise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements,

(3) Ensure that audits are completed and reports are received
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in a't:ixﬁely manner and in acoordance with the requirementé of this part.

(4) Provide tech.nn.cal advice and counsel to auditees and
auditors as requested.
(5) Issue a management decigion on audit findings within six

months aftexr receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person respopsible for prov:Ldmg annual updates
of the compliance supplement to OMB,

(&) aps-through entity responsibilities. A pass- through entity shall
perform the follow:mg for the Federal awards it makes:

(1) Identd fy Federal awards made by informing each
subrecipient of CFDA title -and number, award name and number, award vear, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity shall provide the best 1nfoxmatlon

available to describe the Federal award.

(2) Advise subrecipients of reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant agreements
as well as any supplemental requirements imposed by the pass-through entity,

: (3) Monitor the activities of subrecipients as mecessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of ‘contracts or grant agreements and

that performance goals are achieved,

{4) Ensure that subrecipients expending $300,000 ($500,000 for
figeal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit requirements of this part

for that filscal year.

[(BY © Issue a management decision on andit findings within six
months after receipt of the subrec:Lp:Lent's audit repoxrt and ensure that the
subrecapzent takes appropriate and timely corrective action.

' (6) Consider whether subreciplient audits necess:tate
adjugstment of the pass~through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

K_.__.405 Management dec:.sd.on .

: (a) General . 'I‘he management dec:Lsion shall clearly state whether or
not the audit findmg is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adgustments,
or take other action. If the audztee has not completed corrective action, a
t:unetable for follow-up should be given.. Prior to issuing the management
decision, the Federal agency or pass-through entity may request
additional information oxr documentation from the auditee, including a reqQuest
for auditor aspurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.
{b) Federal agency. As provided in § .400({a)(7), the cognizant

agency for audit shall be responsible for cdordinating a management decilsion
for audit findings that affect the programs of more than one Federal agency.
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As provmded in S .400(0) (5), a Federal awardlng agency 1is respon51ble for
igpuing a management decision for findings that relate to Paderal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case

basis by agreement among the Federal agencies concerned.

{c) Pass-through entity. As provided in §. .400(&)(5)}vthe bass—'
through emtity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d) Time requirements, The entity responsible for making the
management decision shall do so within six months of receilpt of the audit
report, Corrective action should be initiated within six months after receipt

of the audit report and proceed as rapidly as possible,

(e) Reference numbexrs. Management decisions shall include the
reference numbers the auditor assigned to each audit finding in accordance

with § - .510(e).

Bubpaxt E——Auditoés
§___.500 Scope of audit,

(a) Genexal. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire operations of the auditee; or, at the option
of the auditee, such audit shall include a series of auditse that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such flscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fistal year.

(b) Financial statements, The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
.auditor shall also determine whether the schedule of expenditures of Federal
awards is presented fairly in all material respects in relatlon to the
auditee's financial statements taken as a whole,

(c) Internal coptrel, {1) 1In addmtlon to the requirements of GAGAS,
the auditor shall perform procedures to obtain an understandlng of internal
control over Federal programs, sufficient to plan the audlt to support a-low
assessed level of control rigk for major programs. .

(2) Except as provided in paragraph (o) (3) of this section,
the auditor shall:

(i) Plan the testing of internal control over majoxr
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(ii) pPerform testing of internal control as plénned in
paragraph (o) (2)(l) of this section.

(3) When internal control over some or all of the compliance
requirements for a major program are likely to be ineffective in prevéenting or
detecting noncompliance, the planning and performing of testing described in
paragraph (o) (2) of this section are not reguired for those compliance
reguirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weaknesg) in accordance
with B____.B10, assess the related control risk at the maximum, and consider
whether additional compliance tests are required because of ineffeative
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internal control,

(d} mgliance. (1) 1In addition to the requirements of GAGAS, the
auchtor shall determine whether the auditee has complied with laws,
regulatlons, and the provisions of contracts oxr grant agreements that may have ’
a direct and material effect on each of its major programs.

(2) The prmc:.pal compliance reguirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are mcl\uded in the compliance supplement.

(3) For the compliance requirements related to Federal
programs gontained in the compl:nance supplement, an audit of these compliance
requirements will meet the requlrements of this part. Where there have been
changes to the compliance regquirements and the changés are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accoxrdingly. For those Federal
programs not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the complzance supplement as
guidance for identifying the types of compliance reguirements to test, and
detemlne the regquirements governing the Federal program by reviewing the
provigsions of contracts and grant agreements and the laws and regulations
;eferred to in such contracthk and grant agreements.

' (4) The compliance testing shall include tests of trangactions
and such other auditing procedures necessary to provide the auditor sufficient
evidence to suppbrt an opinion on compliance.

(e) Audit follow-ug. The auditor shall follow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
schedule of prior audit findings prepared by the auditee in accoxdance with
§__ .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
migrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding
relates to a major program in the current year.

(£) Data Qollection Form, As requ:Lred in §_._.320(b)(3), the auditor
shall complete and sign speclified sections of the data collection form.

§ .__.505 audit reporting. S

The auditor's report{s) may be in the foxm of elther combined or
separate reports and may be organized differently from the manner presented in
this sectlon. The auditoxr's report(s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) An opinion (or disclalmer of opinion) as to whethexr the financial
statements are presented fa:Lrly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the gchedule of expendltures of Federal awards is
presented fairly in all material respects in relation to the f:manual
statements taken as a whole.

(b) A report on intermal control related to the flnantzlal statements '
and major programs. This report thall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of find:.ngs and guestioned costs described in paragraph

{d) of this section.

(¢) B report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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material effect on the financial statements. This report shall also include
an opinion (or disclaimer of opinxon) as to whether the auditee .complied with
laws, regulations, and the provisions of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
appllcable, refer to the separate schedule of findings and questloned costs
described in paragraph (d) of this section.

(Q) A schedule of findinges and questloned costs which shall include
the following three components:

(1) A summary of the auditor's results which shall include:

(1) The type of report the auditor issued on the
financeial atatements of the auditee (i.e., uncqualified opinion, cualified
opinion, adverse opinion, or disclaimer of opinion);

(i) Where applicable, a statement that eignlficant
deficiencies in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(411} A statement as to whether the audit disclosed any
noncompliance which is material to the financial statements of the auditee;

(iv) Where applicable, a statement that significant
deficiencies in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
for major programs (i.e. unqual;fied opinion, qualified opinion, adverse
opinion, or disclaimer of opinion); :

(vi) A ptatement as to whether the audit disclosed any
audit findings which the auditor is required to report under § +510(a) ¢

(vii) An identification of major programs;

(viii)The dollar threshold used to digtinguish between
Type A and Type B programs, as described in § .520(b); and

{ix) A statement as to whether the auditee qualified as
a low-risk auditee under §___ .530,

(2) Findings relating to the financial statements which are
required to be reported in accordance with GAGAS.

{3) Findings and cuestioned coste for Federal awards which
ghall include audit findings as defined in E____.510(a).

(1) audit findings (e.g., internal control f£indings,
compliance findings, questioned costs, or fraud) which relate to the same
iesue should be presented as a single audit finding. Where practical, audit
findings should be organized by Federal agency or pass-through entity.

(1) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2) and (d) (3)
of this section; respectively, should be reported in both sections of the .
schedule, However, the reporting in one section .of the schedule may be in
summary forxm with a reference to a detailed reporting in the other section of

the =schedule,
§_ .510  Audit findings.

¢
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. sufficient detail foxr the

(a) Audit findings reported. The auditor sha}l report the following:

as audit findings in a schedule of findings and questioned costs:

(1) Slgnlfioant deficiencies in internal control over major
programs, The auditor's detexmination of whether a deficiency in internal
control is a significant deficleicny for the purpose of repoxting an audit
flndlng is in relation to a type of compliance recuirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively

material weaknesses.

{(2) Mater1a1 noncompliance with the prov1sions of laws,
regulations, contracts, or grant agreements related to a majox program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulatlons, contracts, or grant agreements is material for the purpose
of reportzng an audlt finding is in relation to a type of complianoe
requirement for a major program or an audit objectlve identified in the

compliance supplement. ‘
(3) Known questioned costs which are greater than $10,000 for

" a type of compliance reguirement for a major program. Known questioned costs

are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor considers the best
estimate of total coste cuestioned (likely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
aunditor shall also report known guestioned costs when likely questloned costs
are greater than $10 000 for a type of compliance requirement for a major
program, In reporting questaoned costs, the auditor shall include information
to provide proper perspective for Judging the prevalence and conseguences of

the questioned costs,

(4) Known cquestioned costs which are greater than $£10,000 fox
a Federal program which is not audited as a major program. Except for audit
follow-up, the auditor is not required undexr this .part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of guestioned costs for a
Federal program whlch is not audited as a major program (e.g., as part of
audit follow-up or other audit procedurés) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding‘

(5) The circumstances concerning why the auditor's report on
compliance for major programs is other than an unquallfled oplnion, unless
such circumstances are otherwise reported as audit flndlngs in the schedule of
findings and questioned costs for Federal awards,

(6) - Known .fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
questioned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

réquirements of GRGAS,

{7) Instances where thé results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with §___ .315(b) materially misrepresents the status of

any prior audit finding,

(b) Audit finding detall., Audit findings shall be presented in

auditee to prepare a corrective action plan and take
Federal agencies and pass-through entities to arrive
The following specific information shall be .

corrective action and for
at a management decision.
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included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification
including the CFDA ‘title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity, When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the best informatlon available to
describe the Federal award,

(2) The oriteria or specific requirement upon which the audit
findlng is based, including statutory, regulatory, or other citation,

(3) The condition found, including facts that support the
deficiency identified in the audit finding.

{4) Identification of questioned costs and how they were
computed. S

{5) Information to provide proper perspective for judging the

prevalence and consequences of the audit findings, such as whether the audit
findinge represent an isolated instance or a systemic problem., Where
appropriate, instances identified shall be related to the universe and the
number of cases examined and be cuantified in terms of dollar value.

(6) The possible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to detexmine the cause and effect to
facilitate prompt and proper corrective action.

{7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding,

(8) Views of responsible officials of the auditee when there
is disagreement with the aundlt findings, to the extent practical.

{c) Reference numbers, Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the auwdit findings during follow-up,

§_ .515 Audit working papers. .
(a) Retention of working papers. The suditor shall retain working

papers and reports for a minimum of three years after the date of 1ssuance of
the auditor's report(s) to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Pederal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit f£inding for guidance prior to destructlon.of the working papers and

reports.

{b) Access to working papere. Audit working papers shall be made
available upon request to the cognizant oxr oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GRO at the
completion of the audit, as part of a guality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.
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.520 Major program detem:l.natn.on .

5

(a) General. The auditor shall use a rlsk~based approach to determlne
which Federal programs are majoxr programs. This risk-based approach shall
include con31deratlon of: Current and prlor audit experience, oversight by
Federal agencies and pass-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (1) of this section

shall be followed.

(b) Step 1. (1) The auditor shall identify the larger Federal
programs, which ghall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audlt perzod
exceeding the larger of:

' (i) $300,000 or three percent (.03) of total Federal
awarde expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or egual to $100 million.

T (44) $3 million or three~tenths of one percent {,003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or equal to $10

billion.

{(iid) $30‘m11110n or 15 hundredths of one percent (,0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Pederal programs not labeled Type A under paragraph (b) (1)
of this sectlon shall be labeled Type B programs

(3) The inclusion of large loan and loan guarantees (loans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program prov;dlng loans 91gn1f1cantly'affects the number or size of
Type A programs, the auditor shall consider this Federal program as a Type &
program and exclude its values in determining other Type 2 programs.

(4) For biennial audits permitted under §__ .220, the
determination of Type A and Type B programs shall be based upon the Federal

- awards expended during the two-year period.

{c) Step 2. (1) The auditor shall ldentify Type A programs which are
low~risk. For a Type A program to be considered low~risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biermial audit),
and, in the most recemnt audit period, it shall have had no audit findings
under. §___.510(a). However, the auditor may use judgment and consider that
audit findings from questioned copts under E___.510(&)(3) and §___.510(a) (4),
fraud under §__ .510(a)(6), and audit follow-up for the gummary schedule of
prior audit findings under §___ .510(a)(7) do not preclude the Type A program
from being low~xrigk. The auditor shall considex: the criteria in S§___.B25(0),
5 .B25{d){1), §___.525(d)(2), and §___..525(d)(3); the resulte of audit
follow-up; whether any changes in personnel. or systems affecting a Type A
program have slgnificantly increased risk, and apply profe581onal Judgment in

determlnlng whether a Type A program is low-risk,

A2) Notwithstandmng paragraph (¢) (1) of this section, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, it may be necessary
for a large Type A program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Bet of 1994 (31 U.S.C., 3515), The Federal agency shall
notify the recipient and, .if known, the auditor at least 180 days prior to the
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end of the fiscal year to be audited of OMB's approval,

(a) Step 3. (1) The auditor shall identify Type B programs which are
high-risk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e) (2)(i)(B) of
this section), the auditor is not required to identify more high-risk Type B
programs than the number of low-risk Type A programg., Except for known
significant deficiencies in internal control or compliance problems as discussed
in §__ .52B(b) (1), §__ .B52E(b)(2), and §___.B25(c) (1), a single criteria in
§___.525 would seldom cause a Type B program to be considered high-risk,

, (2} The auditor is not expected to pérform risk agsessments on
relatively small Federal programs, Therefore, the auditor is only regquired to
perform risk assessments on Type B programs that exceed the larger of:

(i) $100,000 or three-tenths of one percent (.,003) of
total Federal awards expended when the auditee has leseg than or egual to $100
million in total Federal awards expended,

(i1}  $300,000 or three~hundredths of one psrcent (.0003}
of total Federal awards expended when the auditee has more than .$100 million
in total Federal awards expended.

(e) Step 4., At a minimum, the auditor shall audit all of the
following as major programs:

(1) All Type A programs, except the auditor may exclude any
TypeiA programs 1dentified as low-risk under Step 2 (paragraph (c) (1) of this
section).

(2) (i) High-risk Type B programs as identified under
elther of the following two options:

{A) Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (d) of this section),
except this paragraph (e)(2)(1)(R) does not reguire the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-rigk under Step 2. )

(B) Option 2, One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

(ii) When identifying which high-risk Type B programe to
audit as major under either Option 1 or 2 in pafagraph {e) (2)(i){(a) oxr (B),
the auditor is encouraged to use an approach which prov1des an opportunity for
different high-risk Type B programs to be audited as major over a period of

© time,

{3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
section., This paragraph (e)(3) may require the auditor to audit more programs
as major than the number of Type A programs, :

o {F) Percentage of covera ,  The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the crlteria in §___.530 for a low-¥isk auditee, the auditor
need only audit as major programs Federal programs with Federal awaxrds
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended. .

(g) Documentation o igk, The auditor shall document in the working
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papers the risk analysis process used in determining major programe.

{h) Auditor's -judgment. When the major program determination was
performed and documented in accordance with this part ‘the auditor's judgment
in applying the risk-based approach to detexmlne major programs shall be :
presumed correct, Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,

.Federal agencies and pass-through entities may prov1de auditors guidance about

the risk of a particular Federal program and the auditor shall consider this
guidance in deteimining major programs in audits not yet completed

(i) Deviation from use of rigk oriteria, For flrst-year audits, the

auditor may elect to determine major programs as all Type A programg plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (£) of this section, Under this option, the auditor would not be
reguired to perform the procedures dlscussed in paragraphs (o), (d), and (e)

of thie section,

(1) A first-year audit is the first year the entity is audited
under thie part or the first yvear of a change of auditors,

(2) To ensure that a Ereguent change of auditors would not -
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditeé more than once in every three years.

+525 Criteria for Federal program xisk.

(a) General. The auditor's determination should be based on an
overall evaluation of the risk of noncompllance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and

- consider criteria, such as described in paragraphs (b), (e¢), and (&) of this

section, to identify rigk in Federal programs. Also, as part of the rigk
analysis, the suditor may wigh to discuss a particular Pederal program with
auditee management and the Federal agency or pass~through entity.

{b) Current and prior audit experience. (1) Weaknesses in internal
control over Federal programs would indlcate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the .
competence and experience of persomnel who administer the Federal programs.,

(i) A Federal program administered under miltiple

internal control structures may have higher risk. When assgessing risk in a
large single audit, the auditor shall consider whether weaknesses are lsolated
in a single operatlng unit (e.g., one college campus) or pervasive throughout

the entity.

(i) When significant partes of a Federal program are
pagsed through to subrecipients, a weak system for monltorlng subrecipients
would indicate higher risk.

{iii) The'extent to which computer processing ie used to
administer Federal programe, as well as the complexity of that processing,
should be considered by the auditor in assessing risk, New and recently
modified computer systems may alseo indicate rigk.

(2) Prior audit findings would indicate higher risk,
partlcularly when the situations identified in the audit findings could have a
significant’ impact on a Federal program or have not been corrected,

(3) Federal programs not recently audited as major programs
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may be of higher risk than Federal programe recently audited as major programs
without audit findings,

(c) Oger31ght exercised bv Federal agencieeg and pass- tgrough entltleg

(1) oOversight exercised by Federal agencies or pass-through entities could
indicate risk, For example, rscent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which disclosed significant problems, would
indicate higher risk. :

{2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk, OMB plans to provide this
identification in the compllance supplement.

(d) Inherent risk of the Federal‘grggzg . (1) The nature of a

Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Fedexal program
contracts for goods and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher rigk. Federal programs primarily involving staff payroll costs may
have a high-risk .for time and effort reporting, but otherwise be at low-risk,

) (2) The phase of a Federal program in ite life cyclé at the
Federal agency may indicate risk, For example, a new Federal program with new
or intexim regulations may have higher risk than an establashed program with
time-tested regulations, Also, significant changes in Federal programs, laws,
reg&lations, or the provisions of contracts or grant agreements may increase
ris

(3) The phase of a Federal program in its life cycle at the
auditee may indicate rigk, For example, during the first and last years that
an auditee particlpates in a Federal program, the risk may be hlgher due to
start-up or closeout of program activities and staff,

(4) Type B programs with larger Federal awards expended would
be of higher rigk than programs with substantially smaller Federal awards

expended,
5___.530 Critexia for a low~rlshk auditee,

An auditee which meets all of the followzng conditions for each of the
preceding two years {or, in the case of biennial audits, preceding two audit
periods) shall qualify as a low-risk audites and be eligible for reduced audit
coverage in accordance with §___.520:

{(a)+ Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the’
cognizant or oversight agency for audit.

(b) The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
quilification does not affect the management of Federal awards and provide a
walver,

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
materaal weaknesseg do not affect the management of Federal awards and provide

8 walver.
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(d) None of the Pederal programs had audit findings from any of the

following in eithex of the preceding two years (or, in the case of biennial
audite, preceding two audit pexioéds) in which they were classified as Type A

Programs

(1) . Internal control deficilencies which were identified as
material weaknesses; ,
(2) Noncompliance with the provieions df laws, regulations,

contracts, or grant agreements which have a material effect on the Type A
program; ox

(3) Known ox likely guestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

Appendix A to Part ~ Data Collection Form {Form SF-9AC)
[insert SF-SAC after finalized]

hppendix B to Part __ ~ Circular A-133 Compliance Supplement
Note: Provisional OMB Circulax A-133 Compliance Supplement is available

from the Office of Administration, Publications 0ffice, room 2200, New
Executive 0ffice Building, Washington, DC 20503,

’
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE ¢ LONG BEACH,CALIFORNIA 90815 o (562) 570-4000 e FAX: (562) 570-4049

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“Agreement”) is made and
entered  as July 17, 2014 by and  between
United States Va"’emhs Tnitiative ' . a Calfowmia nowpro'ﬁ"
[corporation, partnership, bal, whose business address is

2001 River Avenve, |png Beach , CA 490810 '
(hereinafter referred t3 as “B’usmess Associate”), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as “City” or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and
WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and
WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and
WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and
WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the “HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other
applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.
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2.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a.

Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.
Safeguards.  Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations. :
Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.
Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach; :

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery; )

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

)] Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

------------------
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. ‘Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information. »

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware.

Business Associate’s Agents. Business Associate agrees to

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access to protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity's request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act. ‘ :

Amendment of Protected Health Information. Business Associate
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual. ,

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary .determining the
Business Associate's compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for,
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health mformatlon
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out

“of pocket in full for the health care item or service to which the

protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

OBLIGATIONS OF COVERED ENTITY.

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy.
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate’s capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party’s knowledge of a material

breach by the other party, the party with knowledge of the other

party’s breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2, Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.
Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

11.

12.

destruction infeasible, for so long as Business Associate
maintains such protected health information.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.

Business Associate shall make itself and any subcontractors, employees,

or agents assisting Business Associate in the performance of its

obligations under this Agreement with the Covered Entity, available to

Covered Entity, at no cost to Covered Entity to testify as witnesses or

otherwise, in the event of litigation or administrative proceedings

commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the

HITECH Act, or other laws relating to security or privacy, except where

Business Associate or its subcontractors, employees or agents are named

as an adverse party.

MISCELLANEOUS.

a. References. A reference in this Agreement to a section in the
HIPAA Regulations or the HITECH Act means the section as in
effect or as amended. ‘

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival.  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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13.

14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court

. costs, Business Associate agrees to and shall reimburse City within a

reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days. ‘ ,
AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated. herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Unided Staites Nifexans Tnrfative

(Name of Business Associate)

a C'aln%mm Nen pré'H'

(corporation,

‘7/9’1 2004 %/W(WLM
Title: 4'42 _/4% /0%,

Title:

, 20

CITY OF LONG BEACH, a municipal
corporation

5{;@4’ /(o 20 1 % W -
4 P , b —EXECUTED PURSUANT

(/’ 4 \f;lty Manager or designee  TO SEGTION 301 OF
THE CITY CHARTER,

Assistant City Manager

HCity"
The foregoing Agreement is hereby approved as to form this Z ’t ‘day of
AQ% Zf , 20}{’@. |

CHARLES PARKIN, City Attorney

By

\) V' Deputy
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1.

CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVIGES

2626 GRAND AVENUE » LONG BEACH, CALIFORNIA BOB16 » (562) 670-4000 o FAX; (562) 70-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below

The certification in this clause is a materlal representation of fact upon which
rellance was placed when this transaction was entered into. If It is later determined
that the reciplent of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue avallable
remedles including suspension and/or debarment.

The reciplent of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the reciplent of Federal
Assistance funds learns that its certification was erroneous, wheh submitted or has
become erroneous by reason of changed circumstance,

_The terms “covered transaction,” "debarred 4 “suspended " “ineligible,” “lower tier

covered transaction,” ‘“participant,’ “person,” “primary covered - transaction,”
"principal,” “proposal,” and "voluntarily excluded,” as used In this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, uniess authorized by the department or agency with which

this transaction orrgmated

“The recipient of Federal assistance funds further agrees by submitting this document -
- that it will include the clause ftitled "Certification Regarding Debarment, Suspension,

ineligibllity and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions, .

A participant in a covered transactlon may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, Ineligible, or
voluntarily exciuded from the covered transaction, unless it knows that the
certlfication Is erroneous. A participant may decide the method and frequency by
which It determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothmg contained in the foregoing shall be constructed to require establishment of a
system of records In order to render in good faith the certification required by this

ATTACHMENT i, | 3
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8, Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
ongmated may pursue available remedies, including suspension and/or debarment.

" The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number:; Qagbzzquomo(, Contract Agency:. Qhﬂ_’gd ,Si'g'kg Veffcmm Imjha"hvc

% and Title of AQthorized Representative: Z gjg'( &Q il ‘ LOMS | szi Zi!'(i( : D)‘J
afalig
ﬁfghatu Daté

Ny
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

' 2526 GRANDAVENUE o’ LONGBEACH CALIFORNIA 90816 . (632) 570-4000 » FAX: (852) 570-4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and Iobbyist firm(s), as defined In the Los Angeles County Code Chapter
2,160 (ordinance 93-0031), retained.by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that It is familiar with the Los Angeles County Code Chapter 2,160 and that all persons
acting on behalf of the Contractor will comply with the County Code. , .

Fallure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be llable for

civll action.

The Contractor Is prohlbited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated

. funds for the purpose of influencing or attempting to Influence an officer or employee of any

agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Gongress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents,

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors actmg on behalf of the Contractor
will comply with the Lobbyist Requirements,

! .
Fallure on the part of the Contractor or persons/subcontractors acting on behalf of the

Contractor 'to fully comply with Federal Lobbyist Requirements shall be subjéct to civil
penalt)es The undersigned certifles, to the best of his/her knowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersighed, to any person for influencing or attempting to influerice an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress In connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal amendment or modification of said

documents

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersighed shall complete and submit Standard Form~-
LLL "Disclosure Form to Report Lobbying” in accordance with its instructions,

et
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly. ;

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be

- subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,

Agreement Numbercage22uapo 61306 Contract Agency: United ng‘tes ygfevans lgiﬁg we

f\yd Title of %d Representative: /JLHT// //(/J////ﬂ(/}ﬂ/ M Z/(CZ D(/
oy, . /1y |
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