OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

—

O ©W oo N o g 9~ W DN

SHELTER PLUS CARE CONTRACT

32784

THIS SHELTER PLUS CARE CONTRACT (this “Contract”) is made and

entered into, in duplicate, as of August 16, 2012 for reference purposes only, pursuant to
a minute order adopted by the City Council of the City of Long Beach at its meeting on
August 9, 2011, by and between MENTAL HEALTH AMERICA OF LOS ANGELES, a
California nonprofit corporation (“Organization”), with offices located at 100 W. Broadway,
Suite 5010, Long Beach, California 90802, and the CITY OF LONG BEACH, a municipal
corporation (“City”).

WHEREAS, the City received Grant No. CA1132C9D061100 (the “Grant”)
from the U.S. Department of Housing and Urban Development (“HUD”) Shelter Plus Care
Program (the “Grant Agreement”); and

WHEREAS, the City and Organization desire to complete the work required
by the Grant and enter into this Shelter Plus Care Contract for that purpose; and

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant is
incorporated herein by this reference. Organization shall comply fully with the terms of
the Grant.

Section 2.

A. Organization shall perform or cause to be performed work in
accordance with the terms of the Grant Agreement, Attachment "A" entitled
"Scope of Work”, Attachment "B" entitled "Compliance with Federal Regulations”,
Attachment “C” entitled “Office of Management and Budget (“OMB”) Circular A-

110", Attachment “D” entitled “OMB Circular A-122", Attachment “E” entitled
1
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“OMB Circular A-133”, Attachment “F” entitled “Health Information in Compliance
with the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and
the Health Information Technology for Economic and Clinical Health Act
(HITECH Act) Business Associate Agreement”, Attachment “G” entitled
“Certification Regarding Debarment, Attachment "H" entitled "Certification
Regarding Lobbying", all of which are attached hereto and incorporated by this
reference, and the City of Long Beach Grants Monitoring Guidelines, which have
been separately provided to Organization and are incorporated by this reference.

B. Organization shall be responsible for adherence to all
policies, procedures, rules and regulations as noted in sources including but not
limited to the OMB Circulars, Code of Federal Regulations, United States Codes,
City of Long Beach Grants Monitoring Guidelines, this Contract, the Grant
Agreement, the Request for Proposal (‘RFP”) and Organization’s proposal in
response to the RFP. In addition to and without in any way limiting the
foregoing, Organization shall comply with all laws and regulations set forth in 24
CFR Part 582.

Section 3. The term of this Contract shall commence at midnight on
August 15, 2012, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. on August 14, 2018.

Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract.

B. Total rental assistance and supportive services to be
provided under this Contract shall not exceed Four Hundred Eleven Thousand
One Hundred Thirty Dollars ($411,130) in Grant funds over the term of this
Contract. The City's obligation herein is contingent upon the City’s receipt of

Grant funds from HUD.
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C. No later than thirty (30) days after the completion of each
twélve—month period (“Operational Year”) during the term of this Contract,
Organization shall submit to the City an APR certified by one of Organization’s
officers or by its Executive Director.

Section 5.

A. Organization's records relating to the performance of this
Contract shall be kept in accordance with generally accepted accounting
principles and in the manner prescribed by the City. Organization's records shall
be current and complete. The City and HUD, and their respective
representatives, shall have the right to examine, copy, inspect, extract from, and
audit financial and other records related, directly or indirectly, to this Contract
during Organization’s normal business hours to include announced and
unannounced site visits during the term of the Contract and thereafter. If
examination of these financial and other records by the City or HUD reveals that
Organization has not used these grant funds for the purposes and on the
conditions stated in this Contract, then Organization covenants, agrees to and
shall immediately repay all or that portion of the grant funds which were
improperly used. If Organization is unable to repay all or that portion of the grant
funds, then the City will terminate all activities of Organization under this
Contract and pursue appropriate legal action to collect the funds. Alternatively,
to the extent the City has been refusing payment of any invoices, the City may
continue to withhold such funds equal to the amount of improperly used grant
funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that
the City Auditor and other City representatives require in order to monitor and
evaluate Organization’s performance hereunder. The City reserves the right to

review and request copies of all documentation related, directly or indirectly, to
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the program funded by this Contract, including by way of example but not limited
to, case files, program files, policies and procedures. Organization shall provide
all reports, documents or information requested by the City within three (3) days
after receipt of a written or oral request from a City representative, unless a
longer period of time is otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless
Management Information System (HIMIS) requirements and ensure full
participation in the City's HMIS. Organizations that provide domestic violence
and legal services have been permitted by HUD to use a comparable database
to capture required data elements that comply with HMIS data and HUD
reporting requirements.

D. If Organization spends Five Hundred Thousand Dollars
($500,000) or more in Federal funds in an Operational Year, then Organization
shall submit an audit report to the City in accordance with OMB Circular A-133
no later than thirty (30) days after receipt of the audit report from Organization’s
auditor or no later than nine (9) months after the end of the Operational Year,
whichever is earlier. If Organization spends less than Five Hundred Thousand
Dollars ($500,000) in Federal grant funds in an Operational Year, submission of
the audited financial statement is required.

Section 6.

A. In the performance of this Contract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, condition, age, disability or
handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or
4
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transfer; recruitment or recruitment advertising; layoff or termination; rates of pay
or other forms of compensation; and selection for training, including
apprenticeship.

B. Organization shall permit access by the City or any other
agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with
the fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its
agents, volunteers, subscribers, members, officers or employees are in any
manner officials, employees or agents of the City. Organization shall not have
any authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights under this Contract, or any interest in it or any portion of it, without the
prior written consent of the City. Any attempted assignment or delegation shall be void,

and any assignee or delegate shall acquire no right or interest by reason of the attempted

5
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assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly
or indirectly, out of any negligent act or omission of Organization, its officers, employees,
agents, subcontractors or anyone under Organization’s control (collectively “Indemnitor”),
breach of this Contract by Organization, misrepresentation or willful misconduct by
Indemnitor, and Claims by any employee of Indemnitor relating in any way to workers'’
compensation. Independent of the duty to indemnify and as a free-standing duty on the
part of Organization, Organization shall defend the City and shall continue such defense
until the Claim is resolved, whether by settlement, judgment or otherwise. Organization
shall notify the City of any Claim within ten (10) days. Likewise, the City shall notify
Organization of any Claim, shall tender the defense of the Claim to Organization, and
shall assist Organization, as may be reasonably requested, in such defense.

Section 10.

A. Organization shall procure and maintain at Organization's
expense for the duration of this Contract the following insurance and bond
against claims for injuries to persons or damage to property that may arise from
or in connection with the performance of this Contract by Organization, its
agents, representatives, employees, volunteers or subcontractors.

(1) Commercial general liability insurance (equivalent in
scope to 1ISO form CG 00 01 11 85 or CG 00 01 11 88) in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Miilion
Dollars ($2,000,000) general aggregate. Such coverage shall include but
not be limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The
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City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City’s

endorsement form or on an endorsement equivalent in scope to 1ISO form

CG 20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no

special limitations on the scope of protection given to the City, its Boards

and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim,

(5) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, to
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk Manager
will consider waiving the requirement if Organization can demonstrate to the satisfaction

of the City’'s Risk Manager that Organization has no exposure, that the coverage is
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unavailable, or that the coverage is unaffordable. If a request for a waiver is desired,
Organization must submit a signed document on Organization’s letterhead to the Director
of the City’'s Department of Health and Human Services, who will forward it to the City's
Risk Manager, providing reasons why the insurance coverage should be waived.
Waivers will be considered on a case by case basis.

B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained
retention or deductible provisions. Each insurance policy shall be endorsed to
state that coverage shall not be reduced, non-renewed, or canceled except after
thirty (30) days prior written notice to the City, and shall be primary and not
contributing to any other insurance or self-insurance maintained by the City.
Organization shall notify the City in writing within five (5) days after any
insurance required herein has been voided by the insurer or cancelled by the
insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization shali, within thirty (30) days prior to expiration of this insurance,

furnish to the City certificates of insurance and endorsements evidencing

8
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renewal of the insurance. The City reserves the right to require complete
certified copies of all policies of Organization and Organization’s contractors and
subcontractors, at any time. Organization shall make available to the City's Risk
Manager or his/her designee during normal business hours all books, records
and other information relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements
shall only be made with the approval of the City’'s Risk Manager or his/her
designee. Not more frequently than once a year, the City’s Risk Manager or
his/her designee may require that Organization, Organization’s contractors and
subcontractors change the amount, scope or types of coverages if, in his or her
sole opinion, the amount, scope, or types of coverages are not adequate.

F. The procuring or existence of insurance shall not be
construed or deemed as a limitation on liability relating to Organization's
performance or as full performance of or compliance with the indemnification
provisions of this Contract.

Section 11.

A. Organization shall provide reports as required by the City
and HUD and as required in this Contract and applicable laws and regulations.

B. In addition to, and not in substitution for, other terms of this
Contract regarding the provision of services or the payment of operating costs
for services pursuant to 24 CFR Part 582, and except as described in Section
11.C. below, Organization shall not:

1. Represent that it is, or may be deemed to be, a
religious or denominational institution or organization or an organization
operated for religious purposes that is supervised or controlled by or in
connection with a religious or denominational institution or organization.

2. In connection with costs of services hereunder, engage

in the following conduct:
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(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will
not limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

3. In the portion of the facility used for services assisted in
whole or in part under this Contract or in which services are provided that
are assisted under this Contract, contain sectarian religious symbols or
decorations.

C. Organizations that are religious or faith-based are eligible,

on the same basis as any other organization, to participate in the Shelter Plus

Care program. However, an organization that participates in a HUD funded

program shall comply with the following provisions if it is deemed to be a

religious or faith-based organization.

LT:bg A12-01746

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries
of the HUD funded programs or services.

2. A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may
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continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority
over its internal ‘governance, and it may retain religious terms in its
organization’s name, select its board members on a religious basis, and
include religious references in its organization's mission statements and
other governing documents.

3. A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

4, HUD funds may not be used for the acquisition,
construction or rehabilitation of structures to the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is
used for both eligible and inherently religious activities, HUD funds may not
exceed the cost of those portions of the acquisition, construction, or
rehabilitation that are attributable to eligible activities in accordance with the
cost accounting requirements applicable to HUD funds herein. Sanctuaries,
chapels, or other rooms that a HUD funded religious congregation uses as
its principal place of worship, however, are ineligible for HUD funded

improvements. Disposition of real property after the term of the grant, or

11
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any change in use of the property during the term of the grant, is subject to

government-wide regulations governing real property dispositions.

D. Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 11
of this Contract and such other requirements as from time to time may be
promulgated by HUD.

E. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

F. Organization shall execute a Certification Regarding
Lobbying in the form shown on Attachment "H".

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’'s budget and
requests for changes to Organization’s application for grant funds.

Section 14. All notices given under this Contract shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815, Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice

12
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shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or
his/her designee in connection with this Contract shall be final.

Section 16. Either party shall have the right to terminate this Contract at
any time for any reason by giving ninety (90) days prior notice of termination to the other
party. If either party terminates this Contract, all funds held by Organization under this
Contract which have not been spent on the date of termination shall be returned to the
City.

Section 17. This Contract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect to the subject matter herein.

Section 18. This Contract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Contract.

Section 19. The acceptance of any service or payment of any money by
the City shall not operate as a waiver of any provision of this Contract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Contract shall not
constitute a waiver of any other or subsequent breach of this Contract.

Section 20. This Contract shall be governed by and construed pursuant to
the laws of the State of California, without regard to conflicts of law principles.

Section 21. In the event of any conflict or ambiguity between this Contract
and one or more attachments, the provisions of this Contract shall govern.

1"
I
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IN WITNESS WHEREOF, the parties have executed this document with all

formalities required by law as of the date first stated above.

MENTAL HEALTH AMERICA OF LOS
ANGELES, a Callforma nonproﬂt
CO a‘uon : )

N7>m// Jj i ri‘%j/g “

Type or Print Name

, 2012 By

Secretary

Type or Print Name
“Organization”

CITY OF LONG BEACH, a municipal"

corporation , .
O\ Co Msls’rant City Manager
- , 2012 By ‘

U City Manager, .\ irep PURSUANT

7O SEGTION 301 OF
“City” THE CITY CHARTER.

Approved as to form on ?//9 ,2012.

ROBERT E. SHAN , City Attorney

By
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City of Long Beach - Shelter Plus Care Program

2011 SPC
Scope of Work
Agency: Mental Health America of Los Angeles SPC11
HUD Grant: CA1132C9D061100 CLB Contract:

Program Objective: The Shelter Plus Care New Project as proposed for the Permanent
Housing Bonus will provide permanent housing to homeless individuals disabled by serious
mental illness. Tenant-based Rental Assistance provides an opportunity for self determination
along with structure and support to help individuals integrate into community housing. The
project will provide eight total units of studio/efficiency type apartments. Supportive Services,
provided by MHA's Homeless Assistance Program will consist of street outreach, case
management, life skills, mental health and health services, employment placement and
transportation. The project will benefit from a new Homeless Innovations Project that
integrates mental health, physical health and substance abuse recovery services.

Outcomes/Performance Measures

Universe # Target # Target %

Persons remaining in permanent housing as

1 of the end of the operating year or exiting to 8 6 759
permanent housing (subsidized or °
unsubsidized) during the operating year.
Persons age 18 and older who maintained or

3 increased their total income (from aI'I 8 4 50%
sources) as of the end of the operating year
or program exit.

4 Program Participants have increase in 8 1 13%
educationallvocational skills at exit. °

5 [HMIS Data Quality: Reduce Null data values 80 4 5%

Note: Universe number reflects project participant chart PIT
HMIS - Universe number is established by multiplying the number of adult (in families and singles) and children as program
participants x 10 data elements for each client record.

ATTACHMENT ... A
PAGE .....[..OF ... . PAGES
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EXHIBIT 1

Codified Shelter Plus Care Program Regulation

S+C is subject to the changes made by
the Homeless Definition Rule that is at
the end of this Rule.

PART 582-SHELTER PLUS CARE
Subpart A-General

Sec.
582.1 Purpose and scope
5B2.5 Definitions..

Subpart B-Assistance Provided
582.100 Program component descriptions.
582.105 Rental assistance amounts and payments,
582,110 Matching requirements,

582.115 Limitations on assistance,
582.120 Consolidated plan.

Subpart C-Application and Grant Award

582.200 Application and grant award.
582.230 Environmental review

www hud. gov

24 CFR Ch, V (4-1-09 Edition)
Subpart D-Program Requirements

582.300 General operation.

582,305 Housing quality standards; rent
reasonableness.

582,310 Resident rent.

582.315 Occupancy agreements.

582.320 Termination of assistance to
participants,

582,325 Outreach activities.

582.330 Nondiscrimination and equal
opportunity requirements.

582.335 Displacement, relocation, and real
property acquisition.

582.340 Other Federal requirements,

Subpart E-Administration

582.400 Grant agreement,

582.405 Program changes.

582.410 Obligation and deobligation of funds.
AUTHORITY: 42 U.5.C. 3535(d) and 11403-

11407b.
SOURCE: 58 FR 13892, Mar, 15, 1993, unless

otherwise noted.

Subpart A-General
§ 582.1 Purpose and scope.,

(a) General. The Shelter Plus Care program
(5+C) is authorized by title IV, subtitle F, of the
Stewart B. McKinney Homeless Assistance Act
(the McKinney Act) (42 U.S.C. 11403- 11407b).
5+C is designed to link rental assistance to
supportive services for hard-to-serve homeless
persons with disabilities (primarily those who
are seriously mentally ill; have chronic problems
with alcohol, drugs, or both; or have acquired
immunodeficiency syndrome (AIDS) and related
diseases) and their families. The program
provides grants to be used for rental assistance
for permanent housing for homeless persons
with disabilities. Rental assistance grants must
be matched in the aggregate by supportive
services that are equal in value to the amount
of rental assistance and appropriate to the
needs of the population to be served. Recipients
are chosen on a competitive basis nationwide,

(b) Components, Rental assistance is
provided through four components described in
§ 562.100. Applicants may apply for assistance
under any one of the four components, or a

combination.
[58 FR 13892, Mar. 15, 1993, as amended at 61 FR 51169, Sept., 30,

1996
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& 582.5 Daefinitions.

The terms Fair Market Rent (FMR), HUD,
Public Housing Agency (PHA), Indian Housing
Authority (IHA), and Secretary are defined in 24
CFR part 5.

As used in this part:

Acquired immunodeficiency syndrome
(AIDS) and related diseases has the meaning
given in section 853 of the AIDS Housing
Opportunity Act (42 U.S.C. 12902).

Applicant has the meaning given in section
462 of the McKinney Act (42 U.S.C. 11403g).

Eligible person means a homeless person
with disabilities (primarily persons who ate
seriously mentally ilf; have chronic problems
with alcohol, drugs, or both: or have AIDS and
related diseases) and, if also homeless, the
family of such a person. To be eligible for
assistance, persons must be very low income,
except that low-income individuals may be
assisted under the SRO component in
accordance with 24 CFR 813.105(b),

Homeless or homeless individual has the
meaning given in section 103 of the McKinney
Act (42 U.S.C. 11302).

Indian tribe has the meaning given in
section 102 of the Housing and Community
Development Act of 1974 (42 U.5.C. 5302).

Low-income means an annual income not in
excess of 80 percent of the median income for
the area, as determined by HUD. HUD may
establish income limits higher or lower than 80
percent of the median income for the area on
the basis of its finding that such variations are
necessary because of the prevailing levels of
construction costs or unusually high or low
family incomes.

Nonprofit organization has the meaning
given in section 104 of the Cranston-Gonzalez
National Affordable Housing Act {42 U.S.C,
12704). The term nonprofit organization also
includes a community mental health center
established as a public nonprofit organization,

Participant means an eligible person who
has been selected to participate in S+C.

Person with disabilities means a household
composed of ohe or more persons at least one
of whom is an adult who has a disability.

& 582.5

(1) A person shall be considered to have a
disability if such person has a physical, mental,
or emotional impairment which is expected to
be of long-continued and indefinite duration;
substantially impedes his or her ability to live
independently; and is of such a nature that such
ability could be improved by more suitable
housing conditions,

(2) A person will also be considered to
have a disability if he or she has a
developmental disability, which is a severe,
chronic disability that-

(i) Is attributable to a mental or physical
impairment or combination of mental and
physical impairments;

(1) Is manifested before the person attains
age 22,

(ili) Is likely to continue indefinitely;

(iv) Results in substantial functional
limitations in three or more of the following
areas of major life activity:

(A) Self-care,

(B) Receptive and expressive language;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living; and

(G) Economic self-sufficiency; and

(v) Reflects the person's need for a
combination and sequence of special,
interdisciplinary, or generic care, treatment, or
other services which are of lifelong or extended
duration and are individually planned and
coordinated,

(3) Notwithstanding the preceding
provisions of this definition, the term person
with disabilities includes, except in the case of
the SRO component, two ot more persons with
disabilities living together, one or more such
persons living with another person who is
determined to be important to their care or
well-being, and the surviving member or
members of any household described in the first
sentence of this definition who were living, in a
unit assisted under this part, with the deceased
member of the household at the time of his or
her death. (In any event, with respect to the
surviving member or members of a household,
the right to rental assistance under this part will
terminate at the end of the grant period
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under which the deceased member was a
participant.)

Recipient means an applicant approved to
receive a 5+C grant.

Seriously mentally ill has the meaning given
in section 462 of the McKinney Act (42 U.S.C.
11403g).

Single room occupancy (SRO) housing
means a unit for occupancy by one person,
which need not but may contain food
preparation or sanitary facilities, or both.

Sponsor means a honprofit organization
which owns or leases dwelling units and has
contracts with a recipient to make such units
avalilable to eligible homeless persons and
receives rental assistance payments under the
SRA component,

State has the meaning given in section 462
of the McKinney Act (42 U.S.C. 11403g).
Supportive service provider, or service provider,
means a person or organization licensed or
otherwise qualified to provide supportive
services, either for profit or not for profit.

Supportive services means assistance that-

(1) Addresses the special needs of eligible
persons; and

(2) Provides appropriate services or assists
such persons in obtaining appropriate services,
including health care, mental health treatment,
alcohol and other substance abuse services,
child care services, case management services,
counseling, supervision, education, job training,
and other services essential for achieving and
maintaining independent living.

(Inpatient acute hospital care does not qualify
as a supportive service.).

Unit of general local government has the
meaning given in section 102 of the Housing
and Community Development Act of 1974 (42
1.5.C. 5302).

Very low-income means an annual income
not in excess of 50 percent of the median
income for the area, as determined by HUD,
with adjustments for smaller and larger families,
HUD may estabiish income limits higher or lower
than 50 percent of the median income for the
area on the basis of its finding that such
variations are

wwwhud.gov
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necessary because of unusually high or low

family incomes.
[61 FR 51169, Sept. 30, 1996; 62 FR 13539, Mar. 21, 1997)

Subpart B-Assistance Provided

§ 582,100 Program component descriptions.

(a) Tenant-based rental assistance (TRA).
Tenant-based rental assistance provides grants
for rental assistance which permit participants
to choose housing of an appropriate size in
which to reside. Participants retain the rental
assistance if they move. Where necessary to
facilitate the coordination of supportive services,
grant recipients may require participants to live
in @ specific area for their entire period of
participation or in a specific structure for the
first year and in a specific area for the
remainder of their period of participation.
Recipients may not define the ares in a way
that violates the Fair Housing Act or the
Rehabilitation Act of 1873. The term of the
grant between HUD and the grant recipient for
TRA is five years.

(b) Project-based rental assistance (PRA).
Project-based rental assistance provides grants
for rental assistance to the owner of an existing
structure, where the owner agrees to lease the
subsidized units to participants. Participants do
not retain rental assistance if they move. Rental
subsidies are provided to the owner for a period
of either five or ten years, To qualify for ten
years of rental subsidies, the owner must
complete at least $3,000 of eligible
rehabilitation for each unit (including the unit's
prorated share of work to be accomplished on
common areas or systems), to make the
structure decent, safe and sanitary. This
rehabilitation must be completed with in 12
months of the grant award.

(c) Sponsor-based rental assistance (SRA).
Sponsor-based rental assistance provides grants
for rental assistance through contracts between
the grant recipient and sponsor organizations. A
sponsor may be a private, nonprofit
organization or a community mental health
agency established as a public nonprofit
organization. Participants reside in housing
owned or leased by

espanol.bud.gov
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the sponsor. The term of the grant between
HUD and the grant recipient for SRA is five
years,

(d)  Moderate rehabilitation for single room
occupancy dwellings (SRO). (1) The SRO
component provides grants for rental assistance
in connection with the moderate rehabilitation
of single room occupancy housing units,
Resources to inltially fund the cost of
rehabllitating the dwellings must be obtained
from other sources, However, the rental
assistance covars operating expenses of the
rehabilitated SRO units occupied by homeless
persons, including debt service to retire the cost
of the moderate rehabilitation over a ten-year
period,

(2) SRO housing must be In need of
moderate rehabllitation and must meet the
requirements of 24 CFR 882.803(a). Costs
associated with rehabilitation of common areas
may be included in the calculation of the cost
for assisted units based on the proportion of the
number of units to be assisted under this part to
the total number of units,

(3) SRO assistance may also be used for
efficiency units selected for rehabilitation under
this program, but the gross rent (contract rent
plus any utility allowance) for those units will be
no higher than for SRO units (i.e., 75 percent of
the 0-bedroom Moderate Rehabilitation Fair
Market Rent),

(4) The requirements regarding
maintenance, operation, and inspections
described in 24 CFR 882.806(b)(4) and
882.808(n) must be met.

(5) Governing requiations. Except where
there is a conflict with any requirement under
this part or where specifically pravided, the SRO
component will be governed by the regulations
set forth in 24 CFR part 882, subpart H.

§ 582.105 Rental assistance amounts and
payments,

(a) Eligible activity. $+C grants may be
used for providing rental assistance for housing
oceupied by participants in the program and
administrative costs as provided for in
paragraph (e) of this section, except that the
housing may not be currently receiving Federal
funding for rental assistance or operating costs
under other HUD programs. Recipients may
design a housing
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program that includes a range of housing types
with differing levels of supportive services.
Rental assistance may include security deposits
on units in an amount up to one month's rent,

(b) Amount of the grant. The amount of
the grant is based on the number and size of
units proposed by the applicant to be assisted
over the grant period. The grant amount is
calculated by multiplying the number of units
proposed times the applicable Fair Market Rent
(FMR) of each unit times the term of the grant.

(c) Payment of grant. (1) The grant
amount will be reserved for rental assistance
over the grant period. An applicant's grant
request is an estimate of the amount needed for
rental assistance. Reciplents will make draws
from the reserved amount to pay the actual
costs of rental assistance for program
patticipants, For TRA, on demonstration of
need, up to 25 percent of the total rental
assistance awarded may be spent in any one of
the five years, or a higher percentage if
approved by HUD, where the applicant provides
evidence satisfactory to HUD that it is financially
committed to providing the housing assistance
described in the application for the full five-year
period.

(2) A recipient must serve at least as many
participants as shown in its application. Where
the grant amount reserved for rental assistance
over the grant period exceeds the amount that
will be needed to pay the actual costs of rental
assistance, due to such factor as contract rents
being lower than FMRs and participants are
being able to pay a portion of the rent,
recipients may use the remaining funds for the
costs of administering the housing assistance,
as described in paragraph (e) of this section, for
damage to property, as described in paragraph
(f) of this section, for covering the costs of rent
increases, or for serving a great humber of
participants,

(d) Vacancies. (1) If a unit assisted under
this part is vacated before the expiration of the
occupancy agreement described in § 582.315 of
this part, the assistance for the unit may
continue for a maximum of 30 days from the
end of the month in which the unit wag vacated,
unless occupied by another eligible person. No
additional assistance
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will be paid until the unit is occupied by another
eligible person.

(2) As used in this paragraph (d), the term
"vacate" does not include brief periods of
inpatient care, not to exceed 90 days for each
occurrence,

(e) Administrative costs, (1) Up to eight
percent of the grant amount may be used to
pay the costs of administering the housing
assistance. Recipients may contract with
another entity approved by HUD to administer
the housing assistance.

(2) Eligible administrative activities include
processing rental payments to landiords,
examining participant income and family
composition, providing housing information and
assistance, inspecting units for compliance with
housing quality standards, and receiving into
the program new participants, This
administrative allowance does not include the
cost of administering the supportive services or
the grant (e.g., costs of preparing the
application, reports or audits required by HUD),
which are not eligible activities under a 5+C
grant.

(f) Property damage. Recipients may use
grant funds in an amount up to one month's
rent to pay for any damage to housing due to

the action of a participant,
[58 FR 13892, Mar. 15, 1993, as amended at 61 FR 51170, Sept. 30,
1996)

§ 582,110 Matching requirements,

(a) Matching rental assistance with
supportive services. (1) To qualify for rental
assistance grants, an applicant must certify that
it will provide or ensure the provision of
supportive services, including funding the
services itself if the planned resources do not
become available for any reason, appropriate to
the needs of the population being served, and
at least equal in value to the aggregate amount
of rental assistance funded by HUD. The
supportive services may be newly created for
the program or already in operation, and may
be provided or funded by other Federal, State,
local, or private programs in accordance with 42
U.5.C. 11403b. This statute provides that a
recipient may use funds from any source,
including any other Federal source (but
excluding the specific statutory subtitle from
which S+C

www had,gon
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funds are provided), as well as State, local, and
private sources, provided that funds from the
other source are not statutorily prohibited to b
used as a match, :

(2) Only services that are provided after
the execution of the grant agreement may
count toward the match,

(3) 1tis the responsibility of the recipient to
ensure that any funds or services used to satisfy
the matching requirements of this section are
eligible under the laws governing the funds or
services to be used as matching funds or
services for a grant awarded under this
program.

(b) Availability to participants. Recipients
must give reasonable assurances that
supportive services will be available to
participants for the entire term of the rental
assistance. The value of the services provided to
& participant, however, does not have to equal
the amount of rental assistance provided that
participant, nor does the value have to be equal
to the amount of rental assistance on a
year-to-year basis,

(c) Caleulating the value of supportive
services. In calculating the amount of the
matching suppottive services, applicants may
count:

(1) Salaries paid to staff of the recipient to
provide supportive services to S+C participants;

(2) The value of supportive services
provided by other persons or organizations to
S+C participants;

(3) The value of time and services
contributed by volunteers at the rate of $10.00
an hour, except for donated professional
services which may be counted at the
customary charge for the service provided
(professional services are services ordinarily
performed by donors for payment, such as the
services of health professionals, that are
equivalent to the services they provide in their
occupations);

(4) The value of any lease on a building
used for the provision of supportive services,
provided the value included in the match is no
mare than the prorated share used for the
program; and

(5) The cost of outreach activities, as

described in § 582.325(a) of this part.
[58 FR 13892, Mar. 15, 1993, as amended at 72 FR 75325, Dec. 11,

2008]
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§ 582,115 Limitations on assistance.

(a) Current accupants. Curtent occupants
of the real property are not eligible for
assistance under this part, However, as
described in § 582,335, persons displaced as a
direct result of acquisition, rehabilitation, or
demolition for a project under the S+C program
are eligible for and must be provided relocation
assistance at Uniform Relocation Act levels.

(b) Amount of assistance provided within a
jurisdiction. HUD will limit the amount of
assistance provided within the jurisdiction of
any one unit of local government to no more
than 10 percent of the amount avallable.

(c) Faith-based activities. (1) Organizations
that are religious or falth-based are eligible, on
the same basis as any other organization, to
participate in the 5-+C program. Neither the
Federal government nor a State or local
government receiving funds under S+C
programs shalf discriminate against an
organization on the basis of the organization's
religious character or affiliation.

(2) Organizations that ate directly funded
under the S+C program may not engage in
inherently refigious activities, such as warship,
religious instruction, or proselytization as part of
the programs or services funded under this part.
If an organization conducts such activities, the
activities must be offered separately, in time or
location, from the programs or services funded
under this part, and participation must be
voluntary for the beneficiaries of the
HUD-funded programs or services,

(3) A religious organization that
participates in the S+C program will retain its
independence from Federal, State, and local
governments, and may continue to carry out its
mission, including the definition, practice and
expression of its religious beliefs, provided that
it does not use direct $+C funds to support any
inherently religious activities, such as worship,
religious instruction, or proselytization. Among
other things, faith-based organizations may use
space in their facilities to provide S+C-funded
services, without removing religious art, icons,
scriptures, or other relfigious symbols, In
addition, an S+C-funded religious organization
retains its authority over

wwe hud.goy
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its internal governance, and it may retain
religious terms In its organization's name, select
its board members on a religious basis, and
include religious references in its organization's
mission statements and other governing
documents,

(4) An organization that participates in the
5+C program shall not, in providing program
assistance, discriminate against a program
beneficiary or prospective program beneficiary
on the basis of religion or religious belief.

(5) If a State or local government
voluntarily contributes its own funds to
supplement federally funded activities, the State
or local government has the option to segregate
the Federal funds or commingle them. However,
if the funds are commingled, this section applies
to all of the commingied funds.

(d) Maintenance of effort. No assistance
received under this part (or any State or local
government funds used to supplement this
assistance) may be used to replace funds
provided under any State or local government
assistance programs previously used, or
designated for use, to assist persons with
disabilities, homeless persons, or homelass
persons with disabilities,

[58 FR 13892, Mar, 15, 1993, as amended at 68 FR 56407, Sept. 30,
2003]

§ 582,120 Consolidated plan.

(a) Applicants that are States ot units of
general local government. The applicant must
have a HUD-approved cormplete or abbreviated
consolidated plan, in accordance with 24 CFR
part 91, and must submit a cettification that the
application for funding is consistent with the
HUD-approved consolidated plan. Funded
applicants must certify in a grant agreement
that they are following the HUD-approved
consolidated plan. If the applicant is a State,
and the project will be located in a unit of
general local government that is required to
have, or has, a complete consolidated plan, or
that is applying for Shelter Plus Care assistance
under the same Notice of Fund Availability
(NOFA) and will have an abbreviated
consolidated plan with respect to that
application, the State also must submit a
certification by the unit of general local
government that the State's application is
consistent with the unit

Page 10
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of general local government's HUD-approved
consolidated plan.

(b) Applicants that are not States or units
of general local government. The applicant must
submit a certification by the jurisdiction in which
the proposed project will be located that the
jurisdiction is following its HUD-approved
caonsolidated plan and the applicant's application
for funding is consistent with the jurisdiction's
HUD-approved consolidated plan. The
certification must be made by the unit of
general local government or the State, in
accordance with the consistency certification
provisions of the consolidated plan regulations,
24 CFR part 91, subpart F.

(¢) Indian tribes and the Insular Areas of
Guam, the U.S. Virgin Islands, American Samoa,
and the Northern Mariana Islands. These
entities are not required to have a consolidated
plan or to make consolidated plan certifications.
An application by an Indian tribe or other
applicant for a project that will be located on a
reservation of an Indian tribe will not require a
certification by the tribe or the State, However,
where an Indian tribe is the applicant for a
project that will not be located on a reservation,
the requirement for a certification under
paragraph (b) of this section will apply.

(d) Timing of consolidated plan certification
submissions. Unless otherwise set forth in the
NOFA, the required certification that the
application for funding is consistent with the
HUD-approved consolidated plan must be
submitted by the funding application submission
deadline announced in the NOFA.

[60 FR 16379, Mar. 30, 1995)

Subpart C-Application and Grant
Award

§ 582.200 Application and grant award.

(a) Review. When funds are made
available for assistance, HUD will publish a
notice of fund availability in the FEDERAL
REGISTER in accordance with the requirements
of 24 CFR part 4. Applications will be reviewed
and screened in accordance with the guidelines,
rating criteria and procedures published in the

notice.
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(b) Rating criteria. HUD will award funds
based on the criteria specified in section
455(a)(1) through (8) of the McKinney Act (42
U.S.C. 11403d(1)- 11403d(8)) and on the
following criteria authorized by section
455(a)(9) of the McKinney Act (42 U.S.C,
11403d(9)):

(1) The extent to which the applicant has
demonstrated coordination with other Federal,
State, local, private and other entities serving
homeless persons in the planning and operation
of the project, to the extent practicable;

(2) Extent to which the project targets
homeless persons living in emergency shelters,
supportive housing for homeless persons, or in
places not designed for, or ordinarily used as, a
regular sleeping accommodation for human
beings;

(3) Quality of the project; and

(4) Extent to which the program will serve
homeless persons who are seriously mentally ill,
have chronic alcoho! and/or drug abuse
problems, or have AIDS and related diseases.

(Approved by the Office of Management and Budget under control

number 2506-0118)
[61 FR 51170, Sept. 30, 1996]

& 582.230 Environmental review,

(a) Activities under this part are subject to
HUD environmental reguiations in part 58 of this
title, except that HUD will perform an
environmental review in accordance with part
50 of this title prior to its approval of any
conditionally selected applications from PHAs for
Fiscal Year 2000 and prior years for other than
the SRO component. For activities under a grant
to a PHA that generally would be subject to
review under part 58, HUD may make a finding
in accordance with § 58.,11(d) and may itself
perform the environmental review under the
provisions of part 50 of this title if the recipient
PHA objects in writing to the responsible entity's
performing the review under part 58,
Irrespective of whether the responsible entity in
accord with part 58 (or HUD in accord with part
50) performs the environmental review, the
recipient shall supply all available, relevant
information necessary for the responsible entity
{or HUD, if applicable) to perform for each
property any environmental review required by

this part.
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The recipient also shall Carry out mitigating
measures required by the responsible entity (or
HUD, if applicable) or select alternate eligible
property. HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement (EIS).

(b) The recipient, its project partners and
their contractors may not acquire, rehabilitate,
convert, lease, repair, dispose of, demolish, or
construct property for a project under this part,
or commit or expend HUD or local funds for
such eligible activities under this part, until the
responsible entlty (as defined in § 58.2 of this
title) has completed the environmental review
procedures requited by part 58 and the
environmental certification and RROF have been
approved ot HUD has performed an
environmental review under part 50 and the
recipient has received HUD approval of the
property, HUD will not release grant funds if the
recipient or any other party commits grant
funds (i.e., incurs any costs or expenditures to
be paid or reimbursed with such funds) before
the recipient submits and HUD approves Its
RROF (where such submission is reqtiired),

[68 FR 56130, Sept, 29, 2003]

Subpart D-Program Requirements

§ 582.300 General operation.

(a) Participation of homelass individuals.
(1) Each recipient must provide for the
consultation and participation of not less than
one homeless individual or formerly homeless
individual on the board of directors or other
equivalent policy-making entity of the recipient,
to the extent that the entity considers and
makes policies and decisions regarding any
housing assisted under this part or services for
the participants. This reguirement is waived if
the applicant is unable to meet the requirement
and presents a plan, which HUD approves, to
otherwise consult with homeless or formerly
homeless individuals in considering and making
such policies and decisions, Participation by
such an individual who also is a participant
under the program does not constitute a conflict
of interest under § 582.340(b) of this part.

wyww hud. gow
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(2)  To the maximum extent practicable,
each recipient must involve homeless individuals
and families, through employment, volunteer
services, or otherwise, in constructing or
rehabilitating housing assisted under this part
and in providing supportive services required
under § 582,215 of this part,

(b) Ongoing assessment of housing and
supportive services, Each recipient of assistance
must conduct an ongoing assessment of the
housing assistance and supportive services
required by the participants, and make
adjustments as appropriate,

(c) Adequate supportive services, Each
recipient must assure that adequate supportive
services are available to participants in the
program,

(d) Records and reports. (1) Each recipient
must keep any records and, within the
timeframe required, make any repotts (including
those pertaining to race, ethnicity, gender, and
disability status data) that HUD may require.

(2) Each recipient must keep on file, and
make available to the public on request, a
description of the procedures used to select
sponsors under the SRA component and
buildings under the SRO, SRA, and PRA
components,

(3) Each recipient must develop, and make
available to the public upon request, its
procedures for managing the rental housing
assistance funds provided by HUD. At a
minimum, such procedures must describe how
units will be identified and selected ; how the
responsibility for inspections will be handled;
the process for deciding which unit a participant
will occupy; how paiticipants will be placed in,
or assisted in finding appropriate housing; how
rent calculations will be made and the amount
of rental assistance payments determined; and
what safeguards will be used to prevent the
misuse of funds.

(Approved by the Office of Management and Budget under cantrol
number 2506-0118)
58 FR 13892, Mar. 15, 1993, as amended at 61 FR 51171, Sept. 30,

1996}

§ 582.305 Housing quality standards;
rent reasonableness,

(a) Housing quality standards. Housing
assisted under this part must meet the
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applicable housing quality standards (HQS)
under § 982.401 of this title-except that §
982.401(j) of this title does not apply and
instead part 35, subparts A, B, K and R of this
title apply-and, for SRO under § 882.803(b) of
this title. Before any assistance will be provided
on behalf of a participant, the recipient, or
another entity acting on behalf of the recipient
(other than the owner of the housing), must
physically inspect each unit to assure that the
unit meets the HQS. Assistance will not be
provided for units that fail to meet the HQS,
unless the owner corrects any deficiencies
within 30 days from the date of the lease
agreement and the recipient verifies that all
deficiencies have been corrected. Recipients
must also inspect all units at least annually
during the grant period to ensure that the units
continue to meet the HQS.

(b) Rent reasonableness. HUD will only
provide assistance for a unit for which the rent
is reasonable. For TRA, PRA, and SRA, it is the
responsibility of the recipient to determine
whether the rent charged for the unit receiving
rental assistance is reasonable in relation to
rents being charged for comparabie unassisted
units, taking into account the location, size,
type, quality, amenities, facilities, and
management and maintenance of each unit, as
well as not in excess of rents currently being
charged by the same owner for comparable
unassisted units. For SRO, rents are calculated
in accordance with 24 CFR 882.805(g).

{56 FR 13892, Mar, 15, 1993, as amended at 61 FR 51171, Sept. 30,
1996; 64 FR 50226, Sept. 15, 1999]

§ 582,310 Resident rent.

(a) Amount of rent, Each participant must
pay rent in accordance with section 3(a)(1) of
the U.S, Housing Act of 1937 (42 U.S.C.
1437a(a)(1)), except that in determining the .
rent of a person occupying an intermediate care
facility assisted under title XIX of the Social
Security Act, the gross income of this person is
the same as if the person were being assisted
under title XVI of the Social Security Act.

(b) Calculating income, (1) Income of
participants must be calculated in accordance
with 24 CFR 5,609 and 24 CFR 5.611(a).

www hud.gov

24 CFR Ch. V (4-1-09 Edition)

(2) Recipients must examine a participant's
income initially, and at least annually thereafter,
to determine the amount of rent payable by the
participant. Adjustments to a participant's rental
payment must be made as necessary.

(3) As a condition of participation in the
program, each participant must agree to supply
the information or documentation necessary to
verify the participant's income. Participants must
provide the recipient information at any time
regarding changes in income or other
circumstances that may result in changes to a
participant's rental payment,

[66 FR 6225, Jan. 19, 2001}

§ 582,315 Occupancy agreements,

(a) Initial occupancy agreement.
Participants must enter into an occupancy
agreement for a term of at least one month.
The occupancy agreement must be
automatically renewable upon expiration, except
on prior notice by either party.

(b) Terms of agreement. In addition to
standard lease provisions, the occupancy
agreement may also include a provision
requiring the participant to take part in the
supportive services provided through the
program as a condition of continued occupancy.

§ 582.320 Termination of assistance to
participants,

(a) Termination of assistance. The recipient
may terminate assistance to a participant who
violates program requirements or conditions of
occupancy. Recipients must exercise judgment
and examine all extenuating circumstances in
determining when violations are serious enough
to warrant termination, so that a participant's
assistance is terminated only in the most severe
cases. Recipients are not prohibited from
resuming assistance to a participant whose
assistance has been terminated.

(b} Due process. In terminating assistance
to a participant, the recipient must provide a
formal process that recognizes the rights of
individuals receiving assistance to due process
of law, This process, at a minimum, must
consist of:
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(1) Written notice to the participant
containing a clear statement of the reasons for
termination;

(2) A review of the decision, in which the
patticipant is given the opportunity to present
written or oral objections before a person other
than the person (or a subordinate of that
person) who made or approved the termination
decision; and

(3) Prompt written notice of the final
decision to the participant.

§ 582,325 Outreach activities,

Recipients must use their best efforts to
ensure that eligible hard-to-reach persons are
served by S+C. Recipients are expected to make
sustained efforts to engage eligible persons so
that they may be brought into the program.
Outreach should be primarily directed toward
eligible persons who have a nighttime residence
that is an emergency shelter or a public or
private place not designed for, or ordinarily
used as, a regular sleeping accornmodation for
human beings (e.g., persons living in cars,
streets, and patks), Outreach activities are
considered to be a supportive service, and the
value of such activities that occur after the
execution of the grant agreement may be
included in meeting the matching requirement.

§ 582.230 Nondiscrimination and equal
opportunity requirements,

(a) General. Recipients may establish a
preference as part of their acimissions
procedures for one or more of the statutorily
targeted populations (i.e., seriousty mentally ill,
alcohol of substance abusers, or persons with
AIDS and related diseases). However, other
eligible disabled homeless persons must be
considered for housing designed for the target
population unless the recipient can demonstrate
that there is sufficient demand by the target
popuiation for the units, and other eligible
disabled homeless persons would not benefit
from the primary supportive services provided,

(b) Compliance with requirements, (1) In
addition to the nondiscrimination and equal
opportunity requirements set forth in 24 CFR
part 5, recipients serving a designated
population of

www hud.gov
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homeless persons must, within the designated
population, comply with the prohibitions against
discrimination against handicapped individuals
under section 503 of the Rehabilitation Act of
1973 (29 U.5.C. 794) and implementing
regulations at 41 CFR chapter 60-741,

(2) The nondisctimination and equal
opportunity requirements set forth at part 5 of
this title are modified as follows:

(i) The Indian Civil Rights Act (25

U.S.C. 1301 et seq.) applies to tribes when they
exercise their powers of self-government, and
to IHAs when established by the exercise of
such powets. When an IHA is established under
State law, the applicability of the Indian Civil
Rights Act will be determined on a case-hy-case
basis. Projects subject to the Indian Civil Rights
Act must be developed and operated in
compliance with its provisions and all
implementing HUD requirements, instead of title
VI and the Fair Housing Act and their
implementing regulations.

(i) [Reserved]

(c) Affirmative outreach, ( 1) If the
procedures that the recipient intends to use to
make known the availabllity of the program are
unlikely to reach persons of any particular race,
color, religion, sex, age, national origin, familial
status, or handicap who may qualify for
assistance, the recipient must establish
additional procedures that will ensure that
interested persons can obtain information
concerning the assistance.

(2) The recipient must adopt procedures to
make available information on the existence anc
locations of facilities and services that are
accessible to persons with a handicap and
maintain evidence of implementation of the
procedures.

(d) The accessibility requirements,
reasonable modification, and accommodation
requirements of the Fair Housing Act and of
section 504 of the Rehabilitation Act of 1973, as
amended.

[56 FR 13892, Mar, 15, 1993, as amended at 61 FR 5210, Feb. 9,
1996]
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§ 582.335 Displacement, relocation, and
real property acquisition,

(a) Minimizing displacernent. Consistent
with the other goals and objectives of this part,
recipients must assure that they have taken all
reasonable steps to minimize the displacement
of persons (famliies, individuals, businesses,
nonprofit organizations, and farms) as a result
of supportive housing assisted under this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be provided
relocation assistance at the levels described in,
and in accordance with, the requirements of the
Unifarm Relocation Assistance and Real Property
Acqguisition Policies Act of 1970 (URA) (42 U.S.C.
4601-4655) and implementing regulations at 49
CFR part 24,

(c) Real property acquisition requirements,
The acquisition of real property for supportive
housing is subject to the URA and the
requirements described in 49 CFR part 24,
subpart B.

(d) Responsibility of recipient. (1) The
recipient must certify (i.e., provide assurance of .
compliance) that it will comply with the URA,
the regulations at 49 CFR part 24, and the
requirements of this section, and must ensure
such compliance notwithstanding any third
party's contractual obligation to the recipient to
comply with these provisions,

(2) The cost of required relocation
assistance is an eligible project cost in the same
manner and to the same extent as other project
costs. Such costs also may be paid for with local
public funds or funds available from other
sources.

(3) The recipient must maintain records in
sufficient detail to demonstrate compliance with
provisions of this section, :

(e) Appeals. A person who disagrees with
the recipient's determination concerning
whether the person qualifies as a "displaced
person,” or the amount of relocation assistance
for which the person is eligible, may file a
written appeal of that determination with the
recipient. A low-income person who is
dissatisfied with the recipient's determination on
his or her appeal may submit a written request
for review of that determination to the HUD

field office.
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(f) Definition of displaced person, (1) For
purposes of this section, the term “"displaced
person” means a person (family, individual,
business, nonprofit organization, or farm) that
moves from real property, or moves personal
property from real property permanently as a
direct result of acquisition, rehabilitation, or
demolition for supportive housing project
assisted under this part. The term "displaced
person” includes, but may not be limited to:

(i) A person that moves permanently from
the real property after the property owner (or
person in contro!l of the site) issues a vacate
natice or refuses to renew an expiring lease, if
the move occurs on or after:

(A) The date that the recipient submits to
HUD an application for assistance that is later
approved and funded, if the recipient has
control of the project site; or

(B) The date that the recipient obtains
control of the project site, if such control is
obtained after the submission of the application
to HUD.

(ii) Any person, including a person who
moves before the date described in paragraph
(A(1)(0) of this section, if the recipient or HUD
determines that the displacement resulted
directly from acquisition, rehabilitation, or
demolition for the assisted project.

(iii) A tenant-occupant of a dwelling unit
who moves permanently from the
building/complex on or after the date of the
“initiation of negotiations” (see paragraph (g) of
this section) if the move occurs before the
tenant has been provided written notice offering
him or her the opportunity to lease and occupy
a suitable, decent, safe and sanitary dwelling in
the same building/ complex, under reasonable
terms and conditions, upon completion of the
project. Such reasonable terms and conditions
must include a monthly rent and estimated
average monthly utility costs that do not exceed
the greater of: ,

(A) The tenant's monthly rent before the
initiation of negotiations and estimated average
utility costs, or

(B) 30 percent of gross household income.
If the initial rent is at or near the maximum,
there must be a reasonable
basis for concluding at the time

espanol.hud.gov
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the project is initiated that future rent increases
will be modest,

(iv) A tenant of a dwelling who is required
to relocate temporarily, but does not return to
the building/compley, if either:

(A) A tenant is not offerad payment for afl
reasonable out-of-pocket expenses incurred in
connection with the temporary relocation, or

(B) Other condltions of the temporary
refocation are not reasonable.

(v) A tenant of a dwelling who moves from
the bullding/complex permanently after he or
she has been required to move to another unit
in the same building/complex, if either:

(A) The tenant is not offered
reimbursement for all reasonable out-of-pocket
expenses incurred In connection with the move;
or

(B) Other conditions of the move are not
reasonable,

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a person does
not qualify as a "displaced person" (and is not
eligible for relocation assistance under the URA
or this section), If:

(1) The person has been evicted for serious
or repeated viofation of the terms and
conditions of the lease o occupancy agreement,
violation of applicable Federal, State, or local or
tribal law, or other good cause, and HUD
determines that the eviction was not undertaken
for the purpose of evading the obligation to
provide relocation assistance;

(i) The person moved into the property
after the submission of the application and,
before signing a lease and commencing
occupancy, was provided written notice of the
project, its possible impact on the person {e.g.,
the person may he displaced, temporarily
relocated, or suffer a rent increase) and the fact
that the person would not qualify as a
"displaced person” (or for any assistance
provided under this section), if the project is
approved;

(iit) The person is ineligible under 49 CFR
24.2(g9)(2); or

(iv) HUD determines that the person was
not displaced as a direct result of acquisition,
rehabifitation, or demolition for the project.

(3) The recipient may request, at any time,
HUD's determination of whether

wwa hud. gov
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a displacement is or would be covered under
this section.

(g) Definition of initiation of negotiations.
For purposes of determining the formula for
computing the replacement housing assistance
to be provided to a residential tenant displaced
as a direct result of privately undertaken
rehabilitation, demolition, or acquisition of the
real property, the term "initiation of
negotiations" means the execution of the
agreement between the recipient and HUD, ot
selection of the project site, if later.

§ 582.340 Other Federal requirements.

In addition to the Federal requirements set forth
in 24 CFR part 5, the following requirements
apply to this program:

(a) OMB Circulars.1 (1) The policies,
guidelines, and requirements of OMB Circular
No. A-87 (Cast Principles Applicable to Grants,
Contracts and Other Agreements with State and
Local Governments) and 24 CFR patt 85 apply
to the acceptance and use of assistance under
the program by governmental entities, and OMB
Circular Nos. A-110 (Grants and Cooperative
Agreements with Institutions of Higher
Education, Hospitals, and Other Nonprofit
Organizations) and 24 CFR part 84 and A-122
(Cost Principles Applicable to Grants, Contracts
and Other Agreements with Nonprofit
Institutions) apply to the acceptance and use of
assistance by private nonprofit organizations,
except where inconsistent with provisions of the
McKinney Act, other Federal statutes, or this
patt.

(2) The financial management systems
used by recipients under this program must
provide for audits in accordance with the
provisions of 24 CFR part 44. Private nonprofit
organizations who are subrecipients are subject
to the audit requirements of 24 CFR part 45,
HUD may perform or require additional audits as
it finds necessary or appropriate.

(b) Conflict of interest. (1) In addition to
the conflict of interest requirements

I Copres of OMB Circulars may be obtained from E.Q.P. Publications,
room 2200, New Executive Office Building, Washington, DC 20503,
telephone (202) 395-7332, (This is not a toll-free number.) There 13
a limit of two free copies,
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in 24 CFR part 85, no person who s an
employee, agent, consultant, officer, or elected
or appointed official of the recipient and who
exercises or has exercised any functions or
responsibilities with respect to assisted
activities, or who is in a position to participate in
a decisionmaking process or gain inside
information with regard to such activities, may
obtain a personal or financial interest or benefit
from the activity, or have an interest in any
contract, subcontract, or agreement with
respect thereto, or the proceeds thereunder,
either for himself or herself or for those with
whom he or she has family or business ties,
during his or her tenure or for one year
thereafter, Participation hy homeless individuals
who also are participants under the program in
policy or decisionmaking under § 582.300 of this
part does not constitute a conflict of interest.

(2) Upon the written request of the
recipient, HUD may grant an exception to the
provisions of paragraph (b)(1) of this section on
a case-by-case basis when It determine that the
exception will serve to further the purposes of
the program and the effective and efficient
administration of the recipient's project, An
exception may be considered only after the
recipient has provided the following:

() For States, units of general local
governments, PHAs and IHAs, a disclosure of
the nature of the conflict, accompanied by an
assurance that there has been public disclosure
of the conflict and a description of how the
public disclosure was made; and

(i) For all recipients, an opinion of the
recipient's attorney that the interest for which
the exception is sought would not violate State
or local law.

(3) In determining whether to grant a
requested exception after the recipient has
satisfactorily met the requirement of paragraph
(b)(2) of this section, HUD will consider the
cumulative effect of the following factors, where
applicable:

() Whether the exception would provide a
significant cost benefit or an essential degree of
expertise to the project which would otherwise
not be available;

(i) Whether the person affected is a
member of a group or class of eligible persons
and the exception will permit
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such person to receive generally the same
interests or benefits as are being made available
or provided to the group or class;

(iif)  Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking process
with respect to the specific assisted activity in
question;

(iv) Whether the interest or benefit was
present before the affected person was in a
position as described in paragraph (b)(1) of this
section;

(v)  Whether undue hardship will result
either to the recipient or the person affected
when weighed against the public interest served
by avoiding the prohibited conflict; and

(vi) Any other relevant considerations.

[58 FR 13892, Mar. 15, 1993, as amended at 61 FR 5210, Feb, 9,
1996; 61 FR 51171, Sept. 30, 1996; 62 FR 13539, Mar, 21, 1997)

Subpart E-Administration
§ 582,400 Grant agreement.

(@) General. The grant agreement will be
between HUD and the recipient. HUD will hold
the recipient responsible for the overall
administration of the program, including
overseeing any subrecipients or contractors.
Under the grant agreement, the recipient must
agree to operate the program in accordance
with the provisions of this part and other
applicable HUD regulations.

(b) Enforcement., HUD will enforce the
obligations in the grant agreement through such
action as may be necessary, including
recapturing assistance awarded under the

program,

§ 582.405 Program changes.

(a) Changes. HUD must approve, in writing, any
significant changes to an approved program.
Significant changes that require approval
include, but are not limited to, a change in
sponsor , a change in the project site for SRO or
PRA with rehabilitation projects, and a change
in the type of persons with disabilities to be
served, Depending on the nature of the change,
HUD may require a new certification of
consistency with the CHAS (see § 582.120).
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(b) Approval. Approval for such changes is
contingent upon the application ranking
remaining high enough to have been
competitively selected for funding in the year
the application was selected.

§ 582.410 Obligation and deobligation

of funds,

(a) Obligation of funds, When HUD and the
applicant execute a grant agreement, HUD wil
obligate funds to cover the amount of the
approved grant. The recipient will be expected
to carry out the activities as proposed in the
application. After the initial obligation of funds,
HUD is under no obligation to make any upward
revisions to the grant amount for any approved
assistance,

(b) Deobligation. (1) HUD may decbligate
alt or a portion of the approved grant amount if
such amount is not expended in a timely
manner, or the proposed housing for which
funding was approved or the suppottive services
proposed in the application are not provided in
accordance with the approved application, the
requirements of this part, and other applicable
HUD regulations. The grant agreement may set
forth other circumstances under which funds
may be deobligated, and other sanctions may
be imposed.

(2) HUD may readvertise, in a notice of
fund availability, the availability of funds that
have been deobligated, or may reconsider
applications that were submitted in response to
the most recently published notice of fund
availability and select applications for funding
with the deobligated funds. Such selections
would be made in accordance with the selection
process described in § 582,220 of this part. Any
selections made using deobligated funds will be
subject to applicable appropriation act
requirements governing the use of deobligated
funding authority.

(Approved by the Office of Management and Budget under contral
number 2506-0118)
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The 2011 Amendments to the
Shelter Plus Care Codified Regulation

PART 582-SHELTER PLUS CARE
PROGRAM

3. The autharity citation for 24 CFR part
582 continues to read as follows:

Authority: 42 U,S.C. 3535(d), and
11403-11407b.

4, In § 582.5, the definition of Homeless or
homeless individual” is removed, the definitions
of "Developmental disability” and "Homeless"
are added, and the definition of "Person with
disabilities" is revised to read as follows:

§582.5 Definitions,

* ok % %

Developmental disability means, as defined
in section 102 of the Developmental Disabilities
Assistance and Bill of Rights Act of 2000 (42
U.S.C. 15002):

(1) A severe, chronic disability of an individual
that-

(i) Is attributable to a mental or physical
impairment or combination of mental and
physical impairments;

(i) Is manifested before the individual
attains age 22;

(iii) Is likely to continue indefinitely;

(iv) Results in substantial functional
limitations in three or more of the following
areas of major life activity:

(A) Self-care;
(B) Receptive and expressive language;
(C) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency; and

{v) Reflects the individual's need for a
combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms of
assistance that are of lifelong or extended
duration and are individually planned and
coordinated.
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Billing Code 4210-67

(2) An individual from birth to age 9, inclusive,
who has a substantial developmental delay or
specific congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more of the
criteria described in paragraphs (1)(i) through
(v) of the definition of "developmental disability"
in this section if the individual, without services
and supports, has a high probability of meeting
those criteria later in life,

L I I

Homeless means:

(1) An individual or famlly who lacks a fixed,
regular, and adequate nighttime residence,
meaning.

(i) An individual or family with a primary
nighttime residence that is a public or private
place not designed for or ordinarily used as a
regular sleeping accommodation for human
beings, including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(i) An individual or family living in a
supervised publicly or privately operated shelter
designated to provide temporary living
arrangements (including congregate shelters,
transitional housing, and hotels and motels paid
for by charitable organizations or by federal,
state, or local government programs for
low-income individuals); or

(i) An individual who is exiting an institution
where he or she resided for 90 days or less and
who resided in an emergency shelter or place
not meant fot human habitation immediately
before
entering that institution;

(2) An individual or family who will imminently
lose their primary nighttime residence, provided
that;

(i) The primary nighttime residence will be
lost within 14 days of the date of application for
homeless assistance;

(i) No subsequent residence has been
identified; and

(iii} The individual or family lacks the
resources or stpport networks, e.g., family,
friends, faith-based or other social networks,
needed to obtain other permanent housing;

espanol.hud. gov
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(3) Unaccompanied youth under 25 years of
age, or families with children and youth, who do
not otherwise qualify as homeless under this
definition, but who:

(1) Are defined as homeless under section
387 of the Runaway and Homeless Youth Act
(42 U.S.C. 5732a), section 637 of the Head
Start Act (42 U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994 (42 U.S.C.
14043e-2), section 330(h) of the Public Health
Service Act (42 U.S.C. 254b(h)), section 3 of the
Food and Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act of 1966
(42 U.S.C. 1786(b)), or section 725 of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11434a);

(if) Have not had a lease, ownership
interast, or Occupancy agreement in permanent
housing at any time during the 60 days
immediately preceding the date of application
for homeless assistance;

(iii) Have experienced persistent instability
as measured by two moves or more duting the
60-day period immediately preceding the date
of applying for homeless assistance; and

(iv) Can be expected to continue in such
status for an extended period of time because
of chronic disabilities; chronic physical health or
mental health conditions; substance addiction;
histories of domestic violence or childhood
abuse (including neglect); the presence of a
child or youth with a disability; or two or more
barriers to employment, which include the lack
of a high school degree or General Education
Development (GED), illiteracy, low English
proficiency, a history of incarceration or
detention for criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(i) Is fleeing, or is attempting to flee,
domestic violence, dating violence, sexual
assault, stalking, or other dangerous or
life-threatening conditions that relate to
violence against the individual or a family
member, including a child, that has either taken
place within the individual's or family's primary
nighttime residence or has made the individual
or family afraid to return to their primary
nighttime residence;

(i) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g., family, friends, and faith-based
or other social networks, to obtain other
permanent housing.

W hud. goy
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Person with disabilities means a household
composed of one or more persons at least one
of whom is an adult who has a disability,

(1) A person shall be considered to have a
disability if he or she has a disability that:

(i) Is expected to be long-continuing or of
indefinite duration;

(if) Substantially impedes the individual's
ability to live independently;

(iii) Could be improved by the provision of
more suitable housing conditions; and

(iv) Is a physical, mental, or emotional
impairment, including an impairment caused by
alcohol or drug abuse, post-traumatic stress
disorder, or brain injury.

(2) A person will also be considered to have a
disability if he or she has a developmental
disability, as defined in this section.

(3) A person will also be considered to have a
disability if he or she has acquired
immunodeficiency syndrome (AIDS) or any
conditions arising from the etiologic agent for
acquired immunodeficiency syndrome, including
infection with the human immunodeficiency
virus (HIV),

(4) Notwithstanding the preceding provisions
of this definition, the term person with
disabilities includes, except in the case of the
5RO component, two ot more persons with
disabilities living together, one or more such
persons living with another person who is
determined to be important to their care or
well-being, and the surviving member or
members of any household described in the first
sentence of this definition who were fiving, in a
unit assisted under this part, with the deceased
member of the household at the time of hig or
her death. (In any event, with respect to the
surviving member or members of a household,
the right to rental assistance under this part will
terminate at the end of the grant period under
which the deceased member was a participant.)

5. A new § 582.301 is added to read as
follows:

§ 582,201 Recordkeening.

(a) [Reserved.]
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(b) Homeless status. The recipient
must maintain and follow written intake
procedures to ensure compliance with the
homeless definition in § 582.5. The procedures
must require documentation at intake of the
evidence relied upon to establish and verify
homeless status, The procedures must establish
the order of priority for obtaining evidence as
third-party documentation first, intake worker
observations second, and certification from the
person seeking assistance third, However, lack
of third-party documentation must not prevent
an individual or family from being immediately
admitted to emergency shelter, receiving street
outreach services, or being immediately
admitted to shelter or receiving services
provided by a victim service provider, as defined
in section 401(32) of the McKinney-Vento
Homeless Assistance Act, as amended by the
HEARTH Act. Records contained in an HMIS or
comparable database used by victim service or
legal service providers are acceptable evidence
of third-party documentation and intake worker
observations If the HMIS retains an auditable
history of all entries, including the person who
entered the data, the date of entry, and the
change made; and if the
HMIS prevents overrides or changes of the
dates entries are made.

(1) If the individual or family qualifies as
homeless under paragraph (1)(i) or (ii) of the
homeless definition in § 582,5, acceptable
evidence includes a written observation by an
outreach worker of the conditions where the
individual or family was living, a written referral
by another housing or service provider, or a
certification by the individual or head of
household seeking assistance,

(2) If the individual qualifies as homeless
under paragraph (1)(iii) of the homeless
definition in § 582.5, because he or she resided
in an emergency shelter or place not meant for
human habitation and is exiting an institution
where he or she resided for 90 days or less,
acceptable evidence includes the evidence
described in paragraph (b)(1) of this section
and one of the following:

(i) Discharge paperwork or a written or oral
referral from a social worker, case manager, or
other appropriate official of the institution,
stating the beginning and end dates of the time
residing in the institution. All oral statements
must be recorded by the intake worker; or
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(ii) Where the evidence in paragraph
(b)(2)(1) of this section is not obtainable, a
written record of the intake worker's due
diligence in attempting to obtain the evidence
described in paragraph (b)(2)(i) and a
certification by the individual seeking assistance
that states he or she is exiting or has just exited
an institution where he or she resided for 90
days or less.

(3) If the individual or family qualifies as
homeless under paragraph (2) of the homeless
definition in § 582.5, because the individual or
family will imminently lose their housing, the
evidence must include:

(N(A) A court order resulting from an
eviction action that requires the individual or
family to leave their residence within 14 days
after the date of their application for homeless
assistance; or the equivalent notice under
applicable state law, a Notice to Quit, or a
Notice to Terminate issued under state law;

(B) For individuals and families whose
primary nighttime residence is a hotel or motel
room not paid for by charitable organizations or
federal, state, or local government programs for
low-income individuals, evidence that the
individual or family lacks the resources
necessary to reside there for more than 14 days
after the date of application for homeless
assistance; or

(C) An oral statement by the individual or
head of household that the owner or renter of
the housing in which they currently reside will
not allow them to stay for more than 14 days
after the date of application for homeless
assistance, The intake worker must record the
statement and certify that it was found credible,
To be found credible, the oral statement must
either: (I) be verified by the owner or renter of
the housing in which the individual or family
resides at the time of application: for homeless
assistance and be documented by a written
certification by the owner or renter or by the
intake worker's recording of the owner or
renter's oral statement; or (II) if the intake
worker is unable to contact the owner or renter,
be documented by a written certification by the
intake worker of his or her due diligence in
attempting to obtain the owner or renter's
verification and the written certification by the
individual or head of household seeking
assistance that his or her statement was true

and complete;
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(i) Certification by the individual o head of
household that no subsequent residence has
been identified; and

(i) Certification or other written
documentation that the individual or family
lacks the resources and support networks
needed to obtain other permanent housing.

(4) If the individual or family qualifies as
homeless under paragraph (3) of the homeless
definition in § 582.5, because the individual or
family does not otherwise qualify as homeless
under the homeless definition but is an
unaccompanied youth under 25 years of age, or
homeless famlly with one or more children or
youth, and is defined as homeless under
another Federal statute or section 725(2) of the
McKinneyVento Homeless Assistance Act (42
U.S.C. 11434a(2)), the evidence must include:

(i) For paragraph (3)(i) of the
homeless definition in § 582.5, certification
of homeless status by the local private nonprofit
organization or state or focal governmental
entity responsible for administering assistance
under the Runaway and Homeless Youth Act
(42 U.S.C. 5701 et seq.), the Head Start Act (42
U.5.C. 9831 et seq.), subtitle N of the Violence
Against Women Act of 1994 (42 U.S.C. 14043e
et seq.), section 330 of the Public Health
Service Act (42 U.S.C. 254b), the Food and
Nutrition Act of 2008 (7 U.S.C. 2011 et saq.),
section 17 of the Child Nutrition Act of 1966 (42
U.S.C. 1786}, or subtitle B of title VII of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11431 et seq.), as applicable;

(if) For paragraph (3)(ii) of the homeless
definition in § 582.5, referral by a housing or
service provider, written observation by an
outreach worker, or certification by the
homeless individual or head of househoid
seeking assistance;

(iil) For paragraph (3)(iii) of the homeless
definition in § 582.5, certification by the
individual or head of household and any
available supporting documentation that the
individual or family moved two or more times
during the 60-day period immediately preceding
the date of application for homeless assistance,
including: recorded statements or records
obtained from each owner or renter of housing,
provider of shelter or housing, or social worker,
case worker, or other appropriate official of a
hospital or institution in which the
individual or family resided: or, where these

W hud. goy

Statements or records are unobtainable, a
written record of the intake worker's due
difigence in attempting to obtain these
statements or records, Where a move was due
to the individual or family fleeing domestic
violence, dating violence, sexual assault, or
stalking, then the intake worker may
alternatively obtain a written certification from
the individual or head of household seeking
assistance that they were fleeing that situation
and that they resided at that address; and

(iv) For paragraph (3)(iv) of the homeless
definition in § 582.5, written diagnosis from a
professional who is licensed by the state to
diagnose and treat that condition (or intake
staff-recorded observation of disability that
within 45 days of the date of application for
assistance is confirmed by a professional who is
licensed by the state to diagnose and treat that
condition); employment records; department of
corrections records; literacy, English proficiency
tests; or other reasonable documentation of the
conditions required under paragraph (3)(iv) of
the homeless definition.

(5) If the individual or family qualifies under
paragraph (4) of the homeless definition in §
582.5, because the individual or family is fleeing
domestic violence, dating violence, sexual
assault, stalking, or other dangerous or
life-threatening conditions related to violence, .
then acceptable evidence includes an oral
statement by the individual or head of
household seeking assistance that they are
fleeing that situation, that no subsequent
residence has been identified, and that they
lack the resources or support networks, e.q.,
family, friends, faith-based or other social
networks, needed to obtain other housing. If
the individual or family is receiving shelter or
services provided by a victim service provider,
as defined in section 401(32) of the
McKinney-Vento-Homeless Assistance Act, as
amended by the HEARTH Act, the oral
statement must be documented by either a
certification by the individual or head of
household, or a certification by the intake
worker, Otherwise, the oral statement that the
Individual or head of household seeking
assistance has not identified a subsequent
residence and lacks the resources or support
networks, e.g., family, friends, faith-based or
other social networks, needed to obtain housing
must be documented by a certification by the
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individual or head of household that the oral
statement is true and complete, and, where the
safety of the individual or family would not be
jeopardized, the domestic violence, dating
violence, sexual assault, stalking or other
dangerous or life-threatening condition must be
verified by a written observation by the intake
worker or a written referral by a housing or
service provider, social worker, health-care
provider, law enforcement agency, legal
assistance provider, pastora! counselor, or any
other organization from whom the individual or
head of household has sought assistance for
domestic violence, dating violence, sexual
assault, or stalking. The written referral or
observation need only include the minimum
amount of information necessary to document
that the individual or family is fleeing, or
attempting to flee domestic violence, dating
violence, sexual assault, and stalking.

(c) Disability.-Each recipient of
assistance under this part must maintain and
follow written intake procedures to ensure that
the assistance benefits persons with disabilities,
as defined in § 582.5, In addition to the
documentation required under paragraph (b),
the procedures must require docurmentation at
intake of the evidence relied upon to establish
and verify the disability of the person applying
for homeless assistance. The recipient must
keep these records for 5 years after the end of
the grant term. Acceptable evidence of the
disability includes:

(1) Written verification of the disability from
a professional licensed by the state to diagnose
and treat the disability and his or her
certification that the disabiiity is expected to be
long-continuing or of indefinite duration and
substantially impedes the individual's ability to
live independently; Written verification from the
Social Security Administration;

(2) The receipt of a disability check (e.g.,
Sociat Security Disability Insurance check or
Veteran Disability Compensation);

(3) Intake staff-recorded observation of
disability that, no later than 45 days of the
application for assistance, is confirmed and
accompanied by evidence in paragraph (c)(1),
(2), (3), or (4) of this section; or

(4) Other documentation approved by HUD.
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respect to data, information or re-
port(s) required under subpart E of this
part (bul that are not reguired by sec-
tions 809(m) or (n) of the Fannie Mae
Charter Acl or by sections 807(e) or )
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may he available to the Secretary.
The Secretary shall pursue such rem-
edies under applicable law,

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

(69 T'R. 63642, Nov, 2, 2004]

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

subpart A—General

Sec.
84.1
84.2
84.3
84.4
84.5

Purpose.

Definitions.

Lffect on other issuanoces.
Deviations,

Subawards.

Subpart B—Pre-Award Reguirements
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§4.13 Debarment and suspension; Drug-TFree
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84,14 Special award conditions.
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Act,
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subpart C—Post-Award Requirements

TPINANCIAL AND PROGRAM MANAGEMENT

§4.20 Purpose of [inaneial and program man-
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84,22 Payment.

§4.23 Cost sharing or matching.

84.24 Program income.
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84,26 Non-TFederal andits.

84,27 Allowable costs.,
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PROPERTY STANDANDS

84,30 Purpose of property standards.

84,31 Insurance coverage.
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84,34 Bguipment.

$4.85 Supplies and other expendable prop-
erty.

#4.36 Intangible property.

84.37 Property trust relationship.

PROGUREMENT STANDARDS

84,40 Purpose of procurement standards.
84.41 Recipient responsibilities.

84,42 Codes of conduet.

84.43 Competbition.

84.44 Procurement procedures.

84.45 Cost and price analysis.

84.46 Procurement records.

84.47 Comntract administration.

84.48 Contract provisions,
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84.50 Purpose of reports and records.

84,51 Monitoring and reporting program
performance.

84.52 TFinancial reporting.

84,63 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

84,60 Purpose of termination and enforce-
ment. .

84,61 Termination.

84.62 Enforcement.

subpart D—After-the-Award Requirements

84.70 Purpose.

84,71 Closeout procedures.

84.72 subsequent adjustments
tinning responsibilities.

84.73 Coliection of amounts due.

and con-

Subpart E—Use of Lump Sum Grants

84.80 Conditions for nse of Lump Sum (fixed
price or fixed amount) grants.

84.81 Definition.

84.82 Provisions applicable only 1o lump
sum grants.

84.83 Property standards.

§4,84 Procurement standards.

#4.85 Reports and records.

84.86 Termination and enforcement.

84.87 Closeoul. procedures, subsequent ad-
justments and continuing responsibil-
jties.

APPENDIX A TO PART 84—CONTRACT FPROVI-
SI0NS

AUTBORITY: 42 U.5.C. 36356(4).

SOURCE: 69 TR 47011, Sept. 18, 1994, unless
otherwise noted.
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Subpart A—General

§R4.1

This part establishes uniform admin-
Istrative  requirements  for  Federal
arants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions, Additional or inconsigtent re-
quirements shall not bhe imposed, esx-
cept as provided in §§84.4, and 84,14 or
unlegs apscifically required hy Federal
statite or executive order. Non-profit
organizations that implement, Federal
programs for the States are also sub-
jeet to State requirements,

Purpose.

{842

Acorued  erpenditures means  the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed hy employees,
contractors, subrecipients, and other
pavees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) Barnings during a given period
from:

(1) Services performed by the recipi-
ent; and

(ii) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts hecoming owed to the
regipient for which no current services
or performance ig required by the re-
cipient.

Acquisition cost of eguipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatbus necessary to make the prop-
erty usable for the purpose for which it
was acqguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
sccounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through

Definitions.

24 CFR Subtitle A (4-1-11 Edition)

the use of predetermined payment
schedules.
Award. means financial agsistance

that provides support or stimulation o
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by HUD to an eligible recipi-
ent. The term doey not Include: tech-
nical asgistance, which provides serv-
jces instead of money; other agsistance
in the form of loans, loan guarantees,
capital advances under the Sections 202
and 811 programs, interest subsidies, or
insurance, direct payments of any kind
to individualsg; and, contracts which
are required to he entered into and ad-
ministered under procurement laws
and regulations.

Cuash contributions means the recipi-
snt’s cash outlay, ihcluding the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines thst all applicable ad-
ministrative actions and all required
worlk of the award have been completed
by the recipient and HUD.

Contract means a procurement con-
tract under an award or subaward, and
a procurement, subcontract under s re-
sipient's or subrecipient’s contract.

Tost sharing or mutching means that
portion of project or program costs not
bhorne by HUD.

Dote of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends.

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal cost principles or
other terms and conditions contained
in the award,

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Ezcess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
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for its needs or the discharge of its re-
spongibilities.

Exempt property MmMeans tangible per-
sona) property acquired in whole or in
part with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (81 U.S.C.
6306), for property acquired under an
award to conduct basic or applied re-
search by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal awarding agency means the
Pederal agency that provides an award
to the recipient,

Federal funds authorized means the
total amount of Federal funds ohli-
gated by HUD for use by the recipient,
This amount may include any anthor-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
{for obligation by the recipient.

Intangible property ond debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instraments of property owner-
ship, whether consid ered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
reguire payment by the recipient dur-
ing the same or a fature period.

Outlays oy expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges {or goods
and services, the amount of indirect ex-
pense charged, the value of third party

§84.2

in-Iind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, ontlays are
the sum of cash dishursements for di-
pect charges for goods and services, the
amount of indirect expense incurred,
the value of in-Xkind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.,

Program income means Bross income
earned by the recipient that is directly
generated hy a supported activity or
sarned as a result of the award (see ex-
clusions in §§84.24 (e) and (h)). Program
income includes, but is not limited to,
income from {fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
joans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,

credits, discounts, etc., or interest
earned on any of them,
Project  cosis means all allowable

costs, as set forth in the applicable
Tederal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which HUD sponsorship begins and
ends.
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§84.2

unless  othorwige
equipment, in-
deht instruo-

Iyaperity
stated, real
tangible  property
ments,

Reul property means land, including
land lmprovements, structures and ap-
purtenances thereto, but excludes mov-
ahle machinery and squipment.

Recipient means an organizabion re-
ceiving financial asgsistence directly
from HUD to carry out a project or
program. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational agso-
ciations, and health centers. The term
includes commercial organizations,
international organizations when oper-
ating domestically (such as agencies of
the United Nations) which are recipi-
ents, subrecipients, or contractors or
subcontractors of recipients or sub-
recipients. The term does not include
eovernment-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are des-
ienated as federally-funded research
and development centers. The term
does not include mortgagors that re-
celve mortgages insured or held by
HUD or mortgagors or project owners
that receive capital advances from
HUD under the Section 202 and 811 pro-
grams,

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. “Research” is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘“Development”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigues where such activi-
ties utilize the same facilities as other
research and development activities

maeans,
mroperty,
and

24 CFR Subtitle A (4-1-11 Edition)

and where such activities are not in-
cluded in the instruction function.

Small ewerds means a grant or coop-
grative apreement not exceeding
$100,000 or the small purchase thrashald
fixad at 41 U.S.C. 403¢(11), whichaever is
greater.

Subaward means:

(1) An award of financlal agsigtance
in the form of money, or property in
llen of money, made under an award hy
a recipient to an sligihle subrecipient
or by a subrecipient to a lower tier sub-
recipient. The term includes financial
aggigtance when provided by any legal
agreement, even If the agreement is
called a contract, but does not include
procurement, of goods and gervices nor
does it include any form of assistance
which is excluded from the definition
of “‘award”.

(2) For Community Development
Block Grants, the term ‘“‘subaward"
does not include the arrangement

whereby the prime recipient transfers
funds to another entity and that entity
is the project. A distinction is made he-
tween such a transfer for the further-
ance of the prime recipient’s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient. For
example, in a CDBG award where a
prime recipient has as its program goal
the revitalization of a downtown area,
the funds transferred to a bhusiness in
the downtown area to remodel its store
would not be considered a subaward
subject to this part 8.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided, The term in-
cludes commiercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instraments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(*subject inventions”), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
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gmall Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Apresments.”

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
separate action from suspensions under
HUD regnlations implementing E.O.
19549 and E.O. 12689, “Debarment and
Suspension,” at 2 CFR part 2424.

Termination means the cancellation
of HUD sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties, Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliguidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they vrepresent the
amount of obligations jncurred by the
recipient for which an outlay has not
been recorded.

Unobligated bulance means the por-
tion of the funds authorized by HUD
that has not heen obligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cosl means the
difference between the amount awarded
and the amount which could have heen
awarded under the recipient’s approved
negotiated indirect cost rabe.

Working capite] advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
dishursement needs for a given initial
period.

(59 FR 47011, Sepl. 13, 1994, as amended at 12
TR 7349%, Dec. 27, 2007)

$84.8 Effect on other issuances.

For awards sabject to this part, all
administrative reguirements of codi-
fied program regulations, program

§84.10

manuals, handbooks and other non-
regulatory materials which are incon-
gistent with the reguirements of this
part shall be superseded, excepl to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §84.4.

§84,4 Deviations.

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ate. However, in the interest of max-
{mum uniformity, exceptions from the
requirements of this rule shall he per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
quirements to a class of recipients
when approved by OMB. HUD may
apply less restrictive requirements
when awarding small awards and when
approved by OMB, except for those re-
quirements which are statutory. Bx-
ceptions on a case-bhy-case hasizs may
also be made by HUD.

§84,5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and international organizations
operating domestically, or other non-
profit organizations. State, local and
Tederally recognized Indian tribal gov-
ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, ‘‘Administrative TReguire-
ments for Grants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,*’ (24 CFR part 85).

subpar B—Pre-Award
Requirements

§ 84,10 Purpose.

Sections 84.11 through 84,17 prescribe
forms and instructions and other pre-
award matters to be used in applying
{or HUD awards,
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§84.11

884,11 Pre-pward policies.

ta)y Use of Granls and  Cooperative
Agroemeonts, and Controcts. In each in-
atance, HUD shal) decide on the appro-
priate award ingtrument (i.e., grant,
cooparative apreement, or contract).
The Federal Grant and Cooperative
Agroement, Act (31 U.8.C. 6301-08) gov-
erng  the wse of prants, cooperative
apreements and contracts, A grant or
cooperative agreement shall he used
only when the principal purpose of a
Lransaction is to accomplish a public
purpose of support or stimulation au-
Lhorized by Federal statute. The statu-
sory  criterion for chooging hetween
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected hetween the ex-
escutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.’’ Contracts shall be
used when the principal purpose is ac-
guisition of property or services for the
direct bensflt or use of the Federal
Government.

(h) Public Notice and Priority Setting.
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.

§184.12 Forms for applying for Federal
assistance.

{a) HUD shall comply with the appli-
cahle report clearance requirements of
5 CFR part 1320, “‘Controlling Paper-
work Burdens on the Public,” with re-
gard to all forms used hy HUD in place
of or as a supplement to the Standard
Form 424 (SF-424) series.

(b) Applicants shall use the SF-424 se-
ries or those forms and instructions
prescribed by HUD.,

(¢} For Federal programs covered by
E.0, 12872, ‘“‘Intergovernmental Review
of Federal Programs,” the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
g particular State can bhe ohtained from
the Catalog of Federal Domestic Assisi-
ance. The SPOC shall advise the appli-
cant whether the program for which

24 CFR Subtitie A (4-1-11 Eclition)

application is made has been selected
hy that State for review.

§84.13 Debarment and suspension;
Drug-Free Workplace,

(a) Recipients and subrecipients shali
comply with the governmentwide non-
procurement, debarment and suspension
requirements in 2 CFR part 2424, Those
governmentwide requirements restrict
subawards and contracts with certain
parties that are deharred, suupendad, or
otherwise excluded from or Insligihle
for participation in federal asgistance
programs or activities.

h) Recipients and subrecipients shall
comply with the requirements of the
Drug-Free Workplace Act of 1988 (42
U.8.C. 701), as set forth at 24 CFR part
21.

{72 FR. 13491, Dec. 27, 2007]

§84.14 Special award conditions.

If an applicant or recipient:

(a) Has a history of poor perform-
ance;

(b) Is not financially stable;

(¢c) Has a management system that
does not, meet, the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(&) Is not otherwise respongible, HUD
may impose additional reqguirements as
needed, provided that such applicant or
recipient. is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have heen corrected.

§84.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (16 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
gystem of measurement will be used in
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the agency’'s procurements, erants, and
other business-related activities. Met-

ric implementation may take longer

where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
HUD shall follow the provisions of 1.0,
12770, “‘Metric Usage in Federal Gov-
ernment Programs."’

§84.16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580,
42 T.S.C, 6962), any State agency Or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
comimercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that vreceive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
snant to the BEPA guidelines.

§84.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statube, executive order, or
regulation on an annual hasis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
he signed by responsible officials with
the aubhority to ensure recipients’
compliance with the pertinent reguire-
ments.

§84.21

Subpart C—Posi-Award
Requirements

TINANCIAL AND PROGRAN MARAGEMERT

§84,20 Purpose of financial and pro-
gram management,

Sections 84.21 through 84.28 prescribe
standards for financial management
systems, imethods Tfor making pay-
ments and rules for; satisfying cost
sharing and matching reguirerments,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84.21 Standards for financial man-

agement systems.

(a) HUD shall require recipients to
relate financial data to performance
data and develop unit cost information
whenever practical.

(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84.,62. If
a recipient maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adeguately
the source and application of funds for
{ederally-sponsored activities. These
records shall contain information per-
taining to Federal awards, anthoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) BEffective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
guately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with hudg-
et amounts for each award. Whenever
appropriate,  financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transier
of funds to the recipient from the U.5.
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Trangury and the jssuance or redemp-
tlon of checks, warrants o1 payments
hy other means for program purposes
hy the recipient. To the extent, thatl the
provisions of the Cash Management, Im-
provement Act (CMIA) (Puh. L. 101-453)
rovern, payment methods of State
agencies, Ingtrumentalities, and fiscal
agents shall he consistent with CMIA
Treasury-State Agresments or the
CMIA default procedures codified at 31
CTR part 206, “‘Withdrawal of Cash
from the Treasury for Advances under
Faderal Grant and Other Programs."

() Written procedurss for deter-
mining the reasonableness, allocability
and allowahilty of costs in accordance
with the provisions of the applicable
Faderal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
hy source documentation.

(¢c) Where the Federal Government
guarantees or insures the repayment of
money borrowed hy the recipient. HUD,
at 1ts discretion, may require adequate
honding and insurance if the bonding
and insurance requirements of the re-
cipient are not deemed adequate 0
protect the interest of the Federal Gov-
ernment.

(1) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government’s interest.

(e} Where bonds are required in the
situations described above, the bonds
shall he obtained from companies hold-
ing certificates of authority as accept-
able sureties. as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

§84.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redempbion of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 206.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

A
P
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1y Written procedures that minimize
the time elapsing between the transfer
of funds and digbursement hy the re
cipient: and

(7 Pinancial management gystoms
that, meet the standards for fund con-
trol and accountability as established
in §84.91. Cash advances to a recipient
organization shall be lmited to Lhe
minimum amounts nesded and he
timed to be In accordance with the ac
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approvad pro-
gram or project. The timing and
amount of cash advances shall he as
close as is administratively feasible {o
the actual dishursements by the recipi-
ent organization for direct program ov
project costs and the proportionate
share of any allowable indirect costs.

(¢c) Whenever possible, advances shall
he consolidated to cover anticipated
cash needs for all awards made hy HUD
to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer,

(9) Advance payment mechanisms are
subject to 31 CFR part 206,

(3) Recipients shall he authorized to
submit requests for advances and reim-
hursements at least monthly when
slectronic fund transfers are not used.

(dy Requests for Treasury check ad-
vance payments shall be submitted
through electronic means determined
hy the authorizing HUD program, o1 on
forms as may be authorized hy OME.
This form s not to be nsed when Treas-
ury check advance payments are made
to the recipient automatically through
the use of a predetermined payment
schedule or if precluded by special HUD
instructions for electronic funds trans-
fer.

(e} Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
HUD may also use this method on any
construction agreement, or if the
major portion of the construction
project 18 accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.

0
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(1) When the reimbursement method
ig used, HUD shall make payment with-
in 80 days after receipt of the hilling,
unless the billing is improper.

(2; Recipients shall be authorized to
submit request for reimbursement at
jeast monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD
has determined that reimbursement is
1ot feasible because the recipient lacks
sufficient working capital, HUD may
provide cash on a working capital ad-
vance basis. Under this procedure, HUD
shall advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared
to the awardee's disbursing cycle.
Thereafter, HUD shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances o their sub-
recipient to meet the subrecipient’s ac-
tual cash dishursements. i

(g) To the extent available, recipi-
ents shall dishurse funds available from
repayments to and interest earned on a
revolving fund, program income, Ie-
bates, refunds, contract settlements,
andit recoveries and interest earned on
such funds before reguesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments
{for proper charges made hy recipients
at any time during the project period
unless paragraphs (h)(1) or (h)(2) of this
section apply.

(1) A recipient has {ailed to comply
with the project objectives, the terms
and conditions of the award, or Tederal
reporting requirements.

(2) The recipient or subrecipient is
delinguent in a debt to the United
States as defined in OMB Circular A-
129, “‘Managing IFederal Credit Pro-
grams.” Under such conditions, HUD
may, upon reasonable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Pederal Government is liguidated.

(1) Standards governing the use of
panks and other institutions asg deposi-

§84.22

tories of funds advanced under awards
are as follows.

(1) Bxceptl for sitnations described in
paragraph (i)2) of this section, HUD
shall not reguire separate depository
accounts for funds provided to a recipi-
ent or establish any eligihility require-
ments for depositories for funds pro-
vided to a recipieni. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned  and minority-ovned
business enterprises, recipients shall he
encouraged to use women- owned and
minority-owned banks (a hank which is
ovmed at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
pearing accounts, unless paragraphs
()1, (k)2), or (k)3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest hearing account would not be ex-
pected to earn interest in excess of $260
per year on Federal cash halances.

(3) The depository would recquire an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Iederal
advances deposited in interest hearing
accounts shall he remitted annually to
Department of Health and Human
Services, Payment Management Svs-
tem, P.O0. Box 06021, Rockville, MD
20852, In keeping with Klectronic Funds
Transfer rules (31 CFR part 206), inter-
est should be remitted to the HES Pay-
ment Management System through an
glectronic  medium such  as the
PEDWIRE Deposit system. Recipients
which do not have this capability
should use a check. Interest amounts
up vo $250 per year may he rebained by
the recipient for administrative ex-
pense. State universities and hospitals
shall comply with CMIA, as it pertains
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Lo interest, 17 an entity  subject Lo
CMIA udges s own funds Lo pay pre-
award costs for diseretionary awards
without prior written approval from
Lhe Paderal awarding apency, it walves
its right. to recover the interest under
CMIA,

168 PR 17015, Sopt, 14, 1984, as amended at 75
FR 41089, July 15, 2010)
§ 84,28
tar Al contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the reciplent's caost
aharing or matching when such con-
tributions meet al) of the following cri-
Leria.,

(1) Are verifiable from the recipient’s
records.

(2) Are not included ag contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program obhjectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid hy the Federal Gov-
ernment under another award, except
where suthorized by Federal statute to
he used for cost sharing or matching.

(6) Are provided for in the approved
hudget when required by HUD.

(') Conform to other provisions of
this part, as applicable.

(h) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of HUD.

(¢) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
hle cost principles. If HUD authorizes
recipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of para-
graphs (¢)(1) or (c)(2) of this section.

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fuir market value. How-
ever, when there is sufficient justifica-
tion, HUD may approve the use of the
current fair market value of the do-
nated property, even if it exceeds the

Jost sharing or matehing,

24 CFR Subfitie A (4~1-11 Edition)

certifiod value at the time of donation
L0 Lhe project,

() Volunteer services furnished by
professional and technical personnel,
congsultants, and other skilled and un
skilled labor may be counted as cost
gharing or matching if the gervice is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient's organization. In those in-
stances In which the required gkills are
not. found in the recipient organization,
rates shall be consigstent. with those
paid for similar work In the labor mar
ket in which the recipient competes for
the kind of gervices Involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocahle may
he included in the valuation. ]

{e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe henefits
that are reasonable, allowable, and al-
locable, bhut  exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(fy Donated supplies may include
such items as expendable equipment.
office supplies, laboratory supplies or
workshop and classroom  supplies.
Value agsessed to donated supplies in-
cluded in the cost sharing or matching
share shall he reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraphs (g)X1) or (gX2) of
this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of eguipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
gupport activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be

162
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made. However, the full value of equip-
ment or other capital assets and lair
pental charges for land may be allowed,
provided that HUD hag approved the
charges.

(1) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g. certified real
property appraiser or General Services
Administration  representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
‘pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned squipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The hasis for determining the
valuation for personal service, matbe-
rial, equipment, buildings and land
shall be documented.

484,24 Program income.

(a) HUD shall apply the standards set
forth in this section in requiring recipi-
ent organizations to account {or pro-
gram income related to projects fi-
nanced in whole or in part with Trederal
funds.

(h) BExcept as provided in paragraph
() of this sectiom, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the Tfollowing.

§84.24

(1) Added to funds commitied to the
project by HUD and recipient and used
to further eligible project or prograin
objectives.

(2) Used to finance the non-Federal
ghare ol the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When HUD authorizes the disposi-
tion of program income as described in
paragraphs (b)(1) or (h)2) of this sec-
tion, program income in excess of any
Jimits stipulated shall be used in ac-
cordance with paragraph (h)(3) of this
section.

() In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how pro-
gram income is to be used, paragraph
(b)8) of this section shall apply auto-
matically to all projects or programs
except research. For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§84.14.

{e) Unless HUD regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

({) If authorized by HUD regulations
or the terms and conditions of the
award, costs incident to the eeneration
of program income may he deducted
from gross income 1o determine pro-
gram income, provided these costs have
not been charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§84.30 through 84.37).

(h) Unless HUD regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income carned
from lcense fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions
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nade under an experimental. develop
maental, or rescarch awand,

§R4.26  Revision
gram plans,

of budgel und pro-

tay The budget, plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Ifedaeral share, or only the Federal
share, depending upon HUD require-
ments. Tt shall he related to perform-
ance for program evaluation purposed
whenevey appropriate.

(h) Recipients are required to report.
deviations from budget and program
plans, and request prior approvals for
hudget and program plan revisions. in
accordance with this section.

(¢) For nonconstruction awards, re-
cipients shall request prior approvals
from HUD for one or more of the fol-
Jowing program or budget related rea-
s0NS.

(1) Change in the scope or the ohjec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2y Change in a key person specified
in the application or award document.

(3) The ahsence for more than three
months, or a 26 percent reduction in
time devoted to the project, by the ap-
proved project. director or principal in-
vestigator,

(4) The need for additional
funding.

(5) The transfer of amounts hudgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by HUD.

(6) The inclusion, unless waived by
HUD, of costs that require prior ap-
proval in accordance with OMB Cir-
cular A-21, “Cost Principles for Insti-
tutions of Higher Hducation,” OMB
Circular A-122, ‘Cost Principles for
Non-Profit Organizations,” or 45 CFR
part 74 Appendix B, “Principles for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals,” or 48 CFR
part 31, “Contract Cost Principles and
Procedures,” as applicable.

(1) The transfer of funds allotted for
training allowances (direct payment to
traineeg) to.other categories of ex-
pense,

Federal

24 CFR Subtitle A (4~1-11 Edifion)

(8) Unless deseribed in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply 1o
the purchase of supplies, matorial,
squipment or general support services.

(dy No other prior approval reguire
ments for apeclfic itemg may he im-
posed unless a deviation has been ap-
proved hy OMB,

(e) Bxcapt for requirsments listed in
paragraphs (¢)(1) and (¢)d) of this sec-
tlon, HUD ia authorizged, at jts option,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Circulars
A-21 and A-122. Such waivers may in-
clude auvthorizing recipients to do any
one or more of the following.

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient’s risk (i.e., JUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasonsg and revised expiration
date at leagt 10 days hefore the expira-
tion date sgpecified in the award This
ane-time extension may not bhe exer-
cised merely for the purpose of using
unobligated halances,

(1) The terms and conditions of award
prohibit the extension.

(i1) The extension requires additional
Federal funds.

(ii1) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subseguent funding periods.

(4) For awards that support research,
unless HUD provides otherwise in
HUD’s regulations, the prior approval
requirements described in paragraph
(e) of this section are automatically
waived (i.e., recipients need not obtain
such prior approvals) unless one of the
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conditions included in paragraph ( e)(2)
of thig section applies.

(f) HUD may, al its option, restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the Fed-
eral share of the project exceeds
$100,000 and the cumulative amount of
sueh transfers exceeds or is expected to
exceed 10 percent of the total bhudget as
1ast approved by HUD. HUD shall not
permit a transfer that would cause any
Federa) appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) A1l other changes t0 nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not regquire prior approval.

(h) For construction awards, recipi-
ents shall reguest prior written ap-
proval promptly from HUD for budget
pevisions whenever paragraphs (hy(1),
(h)(2) or (1)(3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Pederal funds to complete the project.

(3) A revision 1is desired which in-
volves specific costs for which prior
written approval reguirements may be
imposed consistent with applicable
OME cost principles listed in §84.21.

(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(i) When HUD makes an award that
provides support for poth construction
and nonconstruction worlk, HUD may
require the recipient to request prior
approval {rom HUD pefore making any
rund or budget transfers bhetween the
vwo types of work supported.

(k) For both construction and non-
construction awards, HUD shall reguire
recipients to notify HUD in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project period by more than $5000 or
five percent of the Federal award,
whichever is greater. This notitication
shall not be required if an application
{or additional funding is submitted for
a continuation award.

§84.26

(1) When reguesting approval for
pudget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let-
ter of request suffices.

am) Within 30 calendar days {rom the
date of receipt of the reguest for budg-
et revisions, HUD shall review the re-
guest and notify the recipient whether
the budget revisions have heen ap-
proved. If the revision is still under
consideration at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§84.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, “Audits of Statbes,
Liocal Governments, and Non-Profit Or-
ganizations.”

(1) Non-profit organizations subject
t0 regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OME Circular A-133, *'Audits of States,
Local Governments, and Non-Profit Or-
ganizations.” For HUD programs, a
non-profit organization is the mort-
gagor or owner (as these terms are de-
fiped in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

(2) [Reserved]

() State and local governments shall
e subject to the audit reguirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S5.C. 7501
7507) and revised OMB Circular A-188,
v Andits of States, Local Governments,
and Non-Profit Organizations.”

{¢) For-profilt hospitals not covered
Py the audil provisions of revised OMB
Circular A-133 shall be subject to the
andit reguirements of the Federal
awarding agencies.

() Commercial orpanizations shall
be subject Lo the audit requirements of
1HUD .or the prime recipient as incor-
porated into the award document,

{64 PR 47011, Sept. 13, 1994, as amended at 62
TR 61617, Wov. 18, 1897]
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§84.27
184279 Allowable conts,

For each kind of recipient, there is a
sof. of Faederal principles for detoer-
ninine allowahle coats, Allowahility of
costa shall he determined in accord-
ance with the cost principles applicable
L0 the entity Incurring the costa. Thus,
allowahility of costs incurred by State,
jocal or federally-recognized Indian
trihal) governments is determined in
accordance with the provisions of OMB
Circular A-87, ‘‘Cost Principles flor
State and Local Governments. ' The al-
lowahility of costs incurred hy non-
profit, organizations is determined in
accordance with the provigions of OMB
Circular A-122, “Cost Principles for
Non-Profit, Organizations.’ The allow-
ahility of costs incurred by institutions
of higher education is determined in
accardance with the provisions of OMB
Circular A-21, “Cost Principles for
Bducational Institutions.” The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
vigions of Appendix B of 45 CFR part 74,
‘Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§84.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tiong incurred during the funding pe-
riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Sections 84.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall require recipients to obhserve
these standards under awards and shall
not impose additional recquirements,
unless specifically required by Federal
statute. The recipient may use its own

24 CFR Subtitle A (4~1-~11 Edition)

ant
the

property  management( standards
procedures  provided it observes
provisions of §§ 84,31 through 84.37.

$84.01

Recipients shall, at a minimun:, pro-
vide the sguivalent insurance coverage
for real property and sgquipment ac-
gquired with Federal funds as provided
to property owned hy the recipient.
Foderally-owned property need not he
insured unless required hy the terms
and conditions of the award.

Insurance coverage,

$84.42 Real property,

HUD prescribes the following require
ments for recipients concerning the use

and disposition of real property ac-
quired in whole or In part under
awards:

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the auvthorized purpose of
the project as long as It is needed and
shall not encumber the property with-
out. approval of HUD.

(hy The recipient shall obtain written
approval by HUD for the use of real
property in other federally-aponsored
projects when the recipient determines
that the property ik no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to  thoge under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support hy HUD.

(c) When the real property is no
jonger needed as provided in para-
graphs (a) and (b) of this section. the
recipient shall request disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
obgerve one or more of the following
disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
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attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales Pro-
ceeds), When the recipient is author-
ized or required to sell the property,
proper sales procesdures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return.

(3) The recipient may he directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§B84.88 TFederally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their ocustody to HUD.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization.

(2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.S.C. 3110
(I)) to donate research eguipment to
educational and non-profit organiza-
tions in accordance with B.0. 12821,
“Improving Mathemabtics and Science
Bducation in Support of the National
Wducation Goals.'’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(1) Exempl property. When statutory
authority exists, HUD has the option
to vesl title to property acguired with
Tederal funds in the recipient without
further obligation to the IFMederal Gov-
ernment and under conditions HUD
considers appropriate, Such property is
“exempt property.’’ Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obhliga-
tion to the Federal Governmment.

§84.34

§84,84 Iguipmeni,

(2) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

() The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for eguiva-
Jent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the squipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in conmection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that sguipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs Spon-
sored by other Federal awarding agen-
cies. 1T the equipment is owned by the
Tederal Government, use on other ac-
tivities not sponsored by the Federal
Government shall he permissible if au-
thorized by HUD. User charges shall e
treated as program income.

(¢) When acguiring replacement
eguipment, the recipient may use the
equipment to be replaced as trade-in or
sell the eguipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD.
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§84.34

(fy The recipient’s property manage-
ment, atandards for equipment acquired
witl Federal funds and federally-owned
syunipment, shall include all of the fol-
jawing.

(1; Bguipment records shall he main-
tained accurately and shall include the
following Information.

(1) A description of the equipment.

(1) Manufacturer's sgerial number,
mode) number, Federal stock number,
national stock number, or other ldenti-
fication naumber.

t1i1) Source of the squipment. includ-
ing the award number,

(Jv) Whether title vests in the recipi-
ent or the Pederal Government.

(v) Acquisition date (or date re-
ceived, I the equipment was furnished
by the Federal Government) and cost.

(vl) Information from which one can
caloulate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vil) Location and condition of the
equipment and the date the informa-
tion was reported.

(viiil) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine our-
rent fair market value where a recipi-
ent compensates HUD for its share.

(2) Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment.
shall he taken and the results rec-
onciled with the equipment records at
least once every two years., Any dif-
ferences hetween quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
ovwned by the Federal Government, the
recipient shall promptly notify HUD.

24 CFR Subtitie A (4-1-~11 Edifion)

(5) Adeqguate maintenance procedures
shall he implemented to keep the
equipment in good condition.

(6y Where the recipient, is authorized
or required to gell the equipment. prop:
er sales procedures shall be sstohlished
which provide for competition to the
extent practicable and reswlt in the
highest pogsible return,

(g) When the recipient no longor
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For squipment with a current per unit
fair market value of §56000 or more, the
reciplient may retain the squipment for
other uses provided that compensation
i made to HUD or its successor. The
amount, of compensation shall be comn-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from
HUD. HUD shall determine whether the
equipment can be uged to meet HUD's
requirements. If no requirement exists
within HUD, the availability of the
equipment shall he reported to the
General Services Administration  hy
HUD to determine whether a reqguire-
ment for the equipment exists in other
Federal agencies. HUD sghall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern,

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
quest, the recipient shall sell the
squipment and reimburse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall he permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed hy the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participstion in
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the cost of the original project or pro-
gram to the current fair markel value
of the eqguipment, plus any reasonable
shipping or interim storage costs 1n-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion.

(4) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
De subject to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(ii) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with grant funds and feder-
ally-owned equipment, If ZUD {ails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iii) When HUD exercises its right to
take title, the eguipment shall be sub-
ject to the provisions for {ederally-
owned eguipment,

§84.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5000 in total aggregale
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
{for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for eguipment.

(b) The recipient shall not use sup-
plies acquired with Federal {funds to
provide services to non-TFederal outside
organizations for a fee that is less than
private companies charge for equiva-

§84.36

lent services, unless specilically an-
thorized by Federal statule, as long as
the Federal Government retains an in-
terest in the supplies.

§84.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. HUD
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
TFederal purposes, and to authorize oth-
ers to do so.

(h) Recipients are subject to applica-
hle regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”

(c) HUD has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first .produced
under an award: and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for HUD purposes.

(ay1) In addition, in response to a
Fresdom of Information Act (FOLA) re-
guest for research data relating 1o pub-
lished research findings produced under
an award that were used by HUD in de-
veloping an agency action that has the
{force and effect of law, HUD shall re-
quest, and the recipient shall provide,
within a reasonable time, the research
data so that they can be made avail-
able to the .public through the proce-
dures established under the FOIA. If
HUD obtains the research data solely
in response to a FOIA request, HUD
may charge the reguester a reasonable
fee equaling the full incremental cost
of obtaining the research data. This fee
should Teflect costs incurred by HUD,
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees
HUD may assess under the FOIA (&
U,5.C. bb2(aXx4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(1) Research datu iz defined as the re-
corded Tactual material commonly ac-
cepted in the scientific community as
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§84.37

necessary to validate ressaorch findings,
hut, not. any of the following: prelimi
nary analyses, drafts of scientific pa-
pers. plans for future research. peer re-
views, ol communications with col-
leaeues, This “recorded’ material ox-
cludaes physical objects te.g., laboratory
samples). Research date also do not in-
clude:

tA) Trade secrots, commercial infor-
mation, materisls necessary to he held
confidential hy a researcher until they
are published, or similar information
whtich s protected under law: and

D) Personnel and medical informa-
tion and similar information the dis-
closure of which would consatitute &
clearly unwarranted invasion of per-
sona) privacy, such as information that
could be used to identity a particular
person in a research study.

(ii) Published is defined as either
wher;

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal: or

(B) HUD publicly and officially cites
the research findings in support of an
agency action that has the force and
affect of law,

(ii1) Used by HUD in developing on
agency oction thel has the force and ef-
rect of law is defined as when HUD puh-
liely and officially cites the research
findings in support of an agency action
that has the force and effect of law.

tey Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall usge that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
Jonger needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.34(g).

{53 FR 47011, Sept. 13, 1994, as amended at 65
FR 30498, May 11, 2000]

§84.837 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.

24 CFR Subfitie A (4-1-11 Edlition)

U may reqguire recipients to record
Jiens or other appropriate notices of
record to indicate that personal or rea)
property has been acquired or improved
with Federa) funds and that use and
disposition  conditions apply Lo the
property.

PROCURBMENT STANDARDS

§84.40 Purpose of procurement stand-
arde.

Sectiong 84.41 throuph 84.48 set forth
gtandards for use hy recipients in es
tablighing procedures for the procure
ment of supplies and other expendable
property, sguipment, real property and
other gervices with Federal funds
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
escutive orders. No additional procure-
ment standards or requirements shall
be imposed by HUD upon recipients.
unless specifically required by Federal
statute or executive order or approved
hy OMB.

§84.41

The standards contained in this sec.
tion do not relieve the recipient of the
contractual  responsibilities arising
under its contract(s). The recipient is
the responsible suthority. without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support. of an award or other agree-
ment. This includes disputes, claims.
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.

Recipient responsibilities.

§84.42

The recipient shall maintsin written
standards of conduct governing the
performance of itg employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent. conflict of interest would be

Codes of conduct.
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involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
iy the firm selected for an award, The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
1ot substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to bhe applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§84.48 Competition.

All procurement transactions shall
bhe conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert .to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, reguirements,
statements of work, invitations for
pids and/or requests for proposals shall
pe excluded from competing for such
procurements. Awards shall bhe made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, guality and other factors consid-
ered. The other factors shall include
the hidder's or offeror’s compliance
with Section 3 of the Housing and
Urban Development Act of 1968 (12
U.8.0. 1701u), hereafter referred to as
“Seetion 3. Section 8 provides that, to
the greatest extent feasible, and con-
gistent with existing Federal, State,
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be
directed to low- and very low-income
persons. Solicitations shall clearly set
Torth all reguirements that the bhidder

§84.44

or offeror shall fulfill in order for the
bid or offer to he evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do s0.

§84.44 Procurement procedures.

(a) A1l recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (a)2) and
(a)(8) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(1) A clear and accurate description
of the technical reguirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(i) Requirements which the bhidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(ii1) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “hrand
name or egual” descriptions that hid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, 10 the extent
practicable and economically {easible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticaple and sconomically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(1 Positive efforts shall be made by
recipients to utilize small businesses,

minority-owned firms, and women 's
business enterprises, whenever pOs-
sible. Recipients of Tederal awards

ghall take all of the following steps to
further this goal.
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§64.45

(1) Bnaure that small busineusses, mi-
nority-owned firms, and women's husi-
ness enterprises are used to the fullest
ox fent, practicable.

(9 Make Information on forthcoming
opportunities  availahle and arrvange
Lime frames for purchases and ocon-
trachs bo encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms. and women's husiness
enterprises.

(3) Consider in the contract process
whethar firms competing for larper
contracts intend to subcontract with
amal) businesses, minority-owned
firms, and women's business enter-
prises.

(4) Imcourage contracting with con-
sortiums of small husinesses, minority-
owned firms and women's husiness en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department.of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small husinesses, minority-owned firms
and women's husiness enterprises.

(cy The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
he appropriate for the particular pro-
curement and for promoting the hest
interest of the program or project in-
volved. The ‘'cost-plus-a-percentage-of-
cost" or “percentage of construction
cost” methods of contracting shall not
he used.

{d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cegsfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-

24 CFR Subfitle A (4=1-11 Edition)

tion of Bxecutive Orders 12549 and
12689, “Deharment and Suspension.” al
2 CT'R. part, 2424.

(e) Recipients shall, on reguest, makce
available for the PFederal awarding
agency, pre-award review and procure
ment, docuamaents, such as requests lor
proposals or invitations for hids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures ar operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110,

(2) The procurement, is expscted Lo
exceed $100,000 or the small purchase
threshold flxed at 41 U.S.C. 403 (11).
whichever is greater, and is to he
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“‘brand name’
product.

(4) The proposed award over the
gmall purchase threshold is to he
awarded to other than the apparent
Jow bidder under a sealed bid procure-
ment.

(3) A proposed contract modification
changes the scope of a contract or in-
oreages the contract amount by more
than the amount of the small purchase
threshold.

(69 FR 47011, Sept. 13, 1994, as amended at 72
TR 73482, Dec. 27, 2007)

§84.45 Cost and price analysis.

Yome form of cost or price analysis
shall he made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
costt to determine reasonableness,
allocability and allowability.

§84.46 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

() Bagis for contractor selection;
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(b) Justification for lack of compebi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cosl or price.

§84.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and spscifications of the
contract and to ensure adeguate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

$84.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(h All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall he effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for defaull as well as
conditions where the contract may be
terminabed hecause of circumstances
heyond the control of the cont ractor,

(c) Except as otherwise reguired by
statute, an award that requires the
contracting (or subcontracting) {or
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating Lo hid
guarantees, performance bonds, and
paymenl bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may
accepl the bonding policy and reguire-
ments of the recipient, provided HUD
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has made a determination that the
Federal Government's interest is ade-
guately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(1) A bid guarantee rom egach bidder
equivalent to five percent ol the bid
price. The ‘‘bid guarantee’ shall con-
gist of a firm commitment such as a
pid hond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may Dbe
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance hond"’
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” is one
execubed in connection with a contract
to assure payment as required by stat-
use of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
203, “*Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their dunly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose ol
making audits, examinations, excerpts
and transcriptions.

(e) All contracts, including simall
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this rule, as applicable.
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§84.50
TUBPORTS AND RECORDS

YBAL0

Sections 84,561 through 84.53 set forth
the procedures for monitoring and re-
porting on the recipient’s financial and
mrogram  performance and  the nec-
assary standard reporting forms. They
aldo sel forth record retention raguire-
nents,

Purpose of reports and records,

§84.61 Monitoring and reporting pro-
gram performance,

ta) Raciplents are responsible for
managing and monitoring each project,
program, subaward, function or activ-
1ty supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments an delineated in §84.26.

(h) HUD shall prescribe the frequency
with which the performance reports
shall be submitted. Except as provided
in §84.51(f), performance reports shall
not be required more frequently than
quarterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year, quar-
terly or semi-annual reports shall be
due 30 days after the reporting period.
HUD may require annual reports hefore
the anniversary dates of multiple year
awards in lieu of these requirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

t¢) If inappropriate, a final technical
or performance report shall not be re-
guired after completion of the project.

(dy When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or bhoth.
Whenever appropriate and the output
of programs or projects can be readily
guantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why estahlished goals
were not met, if appropriate.

(8) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

24 CFR Subtifle A (4~1-11 Edition)

te) Recipients shall not be required to
submit more than the original and two
copies of performance reports,

(f) Recipients shall immediately no-
Lify HUD of developments that have #
gipnificant impact on the award-sup
ported activities. Also, notification
shall he given in the cage of problenis,
delays, or adverse condftions which
materially impair the ability to maoot
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated. and any
assistance needed to resolve the situa
tion.

() HUD
neaded.

(hy HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients.

may make site vigits, as

§84.52 Financial reporting,

(a) The Federal financial report
(FF'R), or such other form as may be
approved by OMB, is authorized for ob-
taining financial information from re-
cipients, The applicability of the FTFR
form shall be determined by the appro-
priate HUD program, and the grantee
will be notified of any program require-
ments in reference tw the FTR upotn re-
ceipt of the award, A HUD program
may, where appropriate, waive the use
of the FFR. for its pgrantees and require
an alternative reporting system.

(b)Y HUD shall prescribe whether the
FFR shall be on a cash or accrual
hagis. If HUD requires acerual informa-
tion and the recipient’'s accounting
records are not normally kept on the
accrual basis, the recipient shall not he
required to convert its accounting sys-
tem, but shall develop such accrual in-
formation through best estimates
bhased on an analysis of the documenta-
tion on hand.

(¢) HUD shall determine the fre-
quency of the FFR for each project or
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently than quar-
terly or less frequently than annually.
The reporting period end dates shall be
March 31, June 30, September 30 or De-
cember 81. A final FFR shall he re-
quired at the completion of the award
agreement and shall use the end date of
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the project or grant period as the re-
porting end date.

() HUD requires recipients bo submit
the FFR no later than 80 days alter the
end of each specified reporting period
{for quarterly and semi-annual reports,
and 90 calendar days for annual re-
ports. Final reports shall be submitted
1o later than 90 days alter the project
or grant period end date. Extensions of
reporting due dates may be approved
by HUD upon request of the recipient.
HUD may require awardees to submit
the FFR electronically. Electronic sub-
mission may be waived for cause in ac-
cordance with HUD's walver policy in
§5.110 of this title.

(e)(1) When funds are advanced to re-
cipients HUD shall use the FFR to
monitor cash advanced to recipients
and to obtain disbursement informa-
tion for each agreement with the re-
cipients. HUD may reguire forecasts of
Federal cash requirements in the “Re-
marks’ section of the FFR and may re-
guire recipients to report in the ‘‘Re-
marks' section the amount of cash ad-
vances received and retained in excess
of three days and any interest earned
on such cash advances. Recipients shall
provide short narrative explanations of
actions taken to reduce early
drawdowns and excess balances.

(2) Recipients shall Dbe required to
submit not more than the original and
two copies of the FI'R or submit the re-
port electronically. HUD may reguire a
guarterly report Irom recipients re-
ceiving advances totaling §1 million or
more per year.

({) When HUD needs additional infor-
mation or more Irequent reports, the
{ollowing shall be observed.

(1) When additional information is
needed to comply with legislative re-
guirements or povernmentwide re-
guirements, HUD shall igsue instruc-
tjons Lo reguire recipients to submit
gnch information under the “Remarks”
gection of the reports or other means.

(2) When HUD determines that a re-
cipient's accounting system does not
meel the standards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained by written
notice to the recipient until such time
ag the system is brought up to stand-
ard. HUD, in obtaining this informa-

§84.53

tion, shall comply with report clear-
ance requirements of 5 CFR part 1320.

(3) HUD may elect Lo accept the iden-
tical information from the recipients
through a system to system data inter-
{ace as determined by HUD.

{76 TR 41089, July 18, 2010)

$84.53 Retention and access require-
ments for records.

(a) This section sets forth reguire-
ments for record retention and access
to records for awards to recipients.
HUD shall not impose any other record
retention or access reguirements upon
recipients.

(h) Financial records, supporting doc-
wments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed guarterly or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transierred to or
maintained by HUD, the 3-year reten-
tion requirement iz not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, etc. as gpecified in
§84.53(8).

(c) Copies of original records may be
substituted for the original records if
authorized by HUD.

(d) HUD shall reguest transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid Aupli-
cabe recordkeeping, BUD may malke ar-
rangements for recipients to retain any
records that are continuously needed
{or joint use.

(e) HUD,
Comptroller

General,
United

Inspector
of the

the
General
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Seates, or any of Lhor duly avthorzod
representatives, have the right of time-
Iy and anrestricted  access oo any
hooks, documents, papers, or other
records of recipients that are pertinent
Lo the awards, in order to make audity,
cxaminations, excerpts, transeripts and
copies of such documents. This right
aldo includes timely and reagonable ac-
cess o a reciplent’s personnel for the
purpose of interview and digscusgion re-
lated o such documents, The rights of
access in this paragraph (e) are not
fimited to the required retention pe-
riod, hut shall last as Jong as records
are retained, .

(f) Unless required hy statute, HUD
shall not place restrictions on recipi-
ents that Hmit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempbed from disclosure pursuant to
the Freedom of Information Act (6
U.S.C. 552) if the records had helonged
to HUD.

(@) Indivect cost rate proposals. cost al-
location plans, ete. Paragraphs (g)(1) and
(gX2) of this section apply to the fol-
jowing types of documents, and btheir
supporting records—indirect cost rate
computations or proposals, cost alloca-
tion plans., and any similar accounting
computations of the rate at which a
particular group of costs is chargeabhle
‘such as computer usage chargeback
rates or composite fringe henefit
rates).

(1) 1f submitted for negotiotion. If the
recipient submits to HUD or the sub-
recipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to HUD or the subrecipient is not re-
quired to submit to the recipient the
proposal, plan, or other computbation
for negotiation purposes, then the 3-
vear retention period for the proposal,
plan, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

24 CER Subtitie A (4-1-11 Edifion)
TRIMTINATTION AND ENPORCEMENT
§84.60 Purpose of termination and en-

forcement.

Sachions 84,61 and 84.62 set Torth nm-
form suspension, termination and eh-
forcement, procedures.

£84.61 Termination,
(n) Awards may be terminated in

part only if paragraphs
(a)(3) of this section

whole or in
(a)1), (a)2) or
apply.

(1) By HUD, if a recipient materially
fatle to comply with the terms and con
ditions of an award.

(2) By HUD with the consent of the
recipient, in which cage the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination.
the portion to be terminated.

(8) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination. the portion to he ter-
minated. However, if HUD determines
in the cagse of partial termination that
the reduced or modified portion of the
orant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)1) or (a)2)
of this section.

(hy If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall he made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§84.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the, terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions, as appro-
priate in the circumstances.,

a8
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(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (that is, deny hoth use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(6) Take other remedies that may he
legally available.

(1) Hearings and appeals. In taking an
enforecement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subseguently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (c)1) and (c)(2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(@) Relationship lo debarment and Sus-

pension. The enforcement remedies
jdentified in this section, including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CTFR parl. 2424
(see §84.13). :

(69 FR 47011, Sent. 13, 1994, as amended at 72
TR 73492, Dec. 27, 2007]

§84.72

subpar D—Affer-the-Award
Requirements

§84.70 Purpose,

Gections 84.71 through 84.78 contain
closeoul procedures and other proce-
dures for subsequent disallowances and
adjustments.

§84.71 Closeoul procedures.

(a) Recipients shall submit, within 80
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as reguired
by the terms and conditions of the
award. HUD may approve extensions
when requested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
jater than 90 calendar days afver the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions.

(¢) HUD shall malke prompt payments
to a recipient for allowable reimburs-
able costs under the award bheing closed
out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that HUD has advanced or paid and
that is not authorized to he retained by
the recipient for use in other projects.
OMB Circular A-129 governs unreturned
amounts that become delinquent debts.

(e) When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Tederal
ghare of costs after closeout reports are
received.

(f) The recipient shall account for
any real and personal property ac-
guired with Federal funds or received
{rom the Federal Government in ac-
cordance with §§84,81 through 84.317.

(2) In the event a final audit has not
been performed prior to the closeout of
an award, HUD shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§84.72 Subsequent adjustments and
continuing responsibilities.
(a) The closeout of an award does not
affect any of the following.
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b The right of HUD o disallow costs
and recover fands on Lhae bagis of «
lnter audit or other review,

(2 The obligation of the recipient Go
raturn any funds due as oo result of
later refunds. corrections, or other
ransactions.

(3 Andit requirements in §84.26,

(1) Property mahagement. require-
ments In §§84.31 throuph 84.37.

(5) Records retention as required in
§84.53.

(M After closeout. of an award, a rela-
tionghip oreated under an award may
he modified or ended in whole or in
part with the congent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §84.73(a),
including those for property manage-
ment as applicahle, are considered and
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate,

§84.73 Collection of amounts due.

ta) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to he enti-
tled under the terms and conditions of
the award constitute a debt to the Fad-
aral Government. If not paid within a
reasonable period after the demand for
payment, HUD may reduce the debt by
parsgraphs (a)1), (a)(2) or (a.)3) of this
section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
ntherwise due to the recipient.

(3) Taking other asction permitted hy
statute,

(h) Bxcept ag otherwige provided hy
law, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, “Federal Claims Collection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84,80 Conditions for use of Lump
Sum (fixed price or fixed amount)
grants,

(a) Heads of awarding activities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

24 CFR Subfifle A (4-1-11 Edilion)

ability. Tror other awards, disc
may be provided to Grant Officers
datermine the funding arrangement on
o transaction basis. In such cases.
Grant. Officers shall document the basis
for selection of the funding arrange
ment, in the negotiation record. Appro
priate consideration to fixed amount
(Ouwmp sum) awards shall be made if one
or more of the following conditions are
present:

(1) The HUD funding amount is dofj
nitely less than the total actual cost of
the project.

{27 The HUD funding amount, does not
excaod $100,000 or the small purchase
threshold fixed at 41 U.S.C. 408 (11
whichever is greater.

(3) The project scope is very specific
and adeguate cost, historical. or unit
pricing data is available to establish a
fixed amount award with agssurance
that the recipient will realize no incre-
ment above actual cost.

(b) [Reserved]

§84.81 Definition.

(a) A Tump sum award is an award for
a. predetermined amount, as set Jorth
in the grant agreement, which amount
does not vary with the amount of the
recipient’s actual incurred cogts, Under
this type of award, HUD does not pay
the recipient for its incurred costs hut
rather for completing certain defined
events in the work or achievement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be paid are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-
vance, and the “milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

{2) On a unit price bagis, for a defined
unit or units (such as a housing coun-
seling unit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(3) In one payment at grant comple-
tion.

h) The key distinction between a
lump sum and a cost reimburgement
grant is the lack of a direct relation-
ship between the costs incurred hy the
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recipient and the amount paid by HUD
in the lump sum arrangement,

$84.82 Provisions applicable only to
lump sum grants.

In addition to the provisions of this
subpart B, subparts A and B of this
part apply to lump sum grants.

() Financial and program mandage-
ment. Paragraphs () through (e) of this
section prescribe standards for finan-
cial management systems, methods for
making payments, budget revision ap-
provals, and making aundits.

(b) Standards for financial management
systems. (1) Records that jdentify ade-
guately the source and application of
funds for federally-sponsored activities
are required. These records shall con-
tain information pertaining to Federal
awards, authorizations, obligations,
unobligated balances, assets, outlays,
income and interest.

(2) Bffective control over and ac-
countability for all funds, property and
other assets are required. Recipients
shall adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with budg-
et amounts for each award is required.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insuares
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adeguate to protect the inter-
est of the Federal Government.

() HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government's interest.

(6) Where honds are reguired in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, ag prescribed in 31 CI'R
part 223, “Surety Companies Doing
Business with the United States.”

(¢) Payment., (1) The standard gov-
erning the use of hanks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not
require separate depository accounts
for Tunds provided to a recipient or es-

§84.82

tablish any eligibility requirements for
depositories for funds provided to a re-
cipient. However, recipients must e
able Lo account for the receipt, obliga-
tion and expenditure of funds.

(%) Consistent with the national goal
of expanding the opportunisies Tor
women-owned and minority-owned
pusiness enterprises, recipients shall he
encouraged to use women-owned and
minority-owned hanks (a bank which is
owned al least 50 percent by women or
minority group members).

(@) Revision of budget and program
plans. (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award
process. It may include either the Fed-
eral and non-Federal share, or only the
Tederal share, depending upon HUD re-
guirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate.

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budeget and
program plan revisions, in accordance
with this section.

(3) For monconstruction awards, re-
cipients shall reguest prior approvals
from HUD for one or more of the fol-
lowing program or pbudget related rea-
s01S.

(i) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(i1) The need for additional Federal
fanding.

(iii) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award, This provision does not apply to
the purchase of supplies, material,
equipment. or general support services.

(4) No other prior approval reguire-
ments for specific items may be im-
posed unless a deviation has been ap-
proved hy OMB.

(5) Bxcept for requirements listed in
paragraphs (4)3)(1) and (d4)(3)(dl) of this
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
guired by Circular A-110 and OMB Cir-
culars A-21 and A-122. Buch walvers
may include authorizing recipients to
do any one or more of the {ollowing.
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iy Idtiate a one-time extongion of
Lhe axpiration date of the award of up
to 12 months unlegs one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
cify HUD in writing with the sup-
porting reasons and revised expiration
dute al leagt 10 days before the expira-
sion date specified in the awsrd. This
action mey be taken unless:

(A) The terms and conditions of
award prohihit the extengion.

(B) The sxtansion requires additional
faderal funds.

() The oxtension {involves any
change in the approved obhjectives or
scope of the project.

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
revisions whenever paragraphs (d)6)i)
or (d)6)(11) of this section apply.

(i; The revision results from changes
in the scope or the obhjective of the
project or program.

(i) The need arises for additional
"aderal funds to complete the project.

(7) No other prior approval reguire-
ments for specific items may he im-
posed unless a deviation has been ap-
proved by OMB,

(8) Wheni HUD makes an award that
provides support for hoth construction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD before malcing any
fund or budget transfers between the
swo types of work supported.

(e) Non-Federal audits. (1) Recipients
and subrecipients that are institutions
of higher education or other non-profit
organizations  (incjuding  hospitals)
shall be gubject to the audit require-
ments contained in the Single Audit
Act Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OME Circular A-133,
“paudits of States, Liocal Governments,
and Non-Profit Organizations.”

(i) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this title which receive
awards subject to part 84 shall comply
with the audit requirements of revised
OMB Circular A-133, "*Audits of States,
Local Governments, and Non-Profit Or-
ganizations,” For HUD programs, a
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200

24 CFR Subtifle A (4-~1-11 Edition)

and part 800 series) and not a related or
affilinted organization or entity.

(11) [Reservad]

(2) State and local governments shal
he suhject to the andit requirements
contained in the Single Audit Act
Amendments of 1896 (31 U.S.C. 7501-
7507) and revigsed OMB Circular A-133.
CAudits of States, Local Governments,
and Non-Profit Organizations,”

3) Tror-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit, reguirements of the Faederal
awarding agencies,

14) Commercial organizations shall be
subject to the andit requirements of
HUD or the prime recipient as incor-
porated into the award document.

(59 FR. 47011, Sept. 13, 1994, as amended at 62
PR 61617, Nov. 18, 1997 76 FR 41090, July 15,
20103

§84.83 Property standards.

(a) Purpose of property standards.
Paragraphs (h) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of
property farnished hy the Federal Gov-
ernment whose cost was charged to a
project supported hy a Federal award.
HUD shal) require recipients to observe
these standards under awards and shall
not impose additional requirements,
unless specifically required hy Federal
statute. The recipient may use its own
property management standards and
procedures provided it ohserves the
provisions of paragraphs (b) through (g)
of this section.

(hy Inmsuramce coverage. Recipients
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the recipient. Federally-
owned property need not be insured un-
less required by the terms and condi-
tions of the award.

(¢) Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards:

(1) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
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ahall not encumber the property with-
out approval of HUD.

(2) The recipient shall oblain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
thal the property is no longer needed
{or the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (i.e.,, awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(d) Federally-owned and exempt prop-
erty—(1) Federally-owned property—()
Title to federally-owned property reMUIns
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for further HUD utilization.

(i1) If HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
aunthority provided by the Federal
Technology Transfer Act (156 U.5.C. 3710
(I)) to donate research eguipment to
educational and non-profit organiza-
tions in accordance with E.0. 12821,
“Tmproving Mathematics and Science
Education in Support of the National
Tducation Goals.") Appropriate in-
structions shall be issued to the recipi-
ent hy HUD.

(2) Exempi property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Tederal Tunds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
congsiders appropriate. Such property is
vexempt property.” Should HUD not
establish conditions, title to exempt
property upon acqguisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(e) Bguipment. (1) Title to equipment
acguired by a recipient with TPederal
funds shall vest in the recipient, sub-
ject Lo conditions of this section.

(2) The recipient shall use the eqguip-
ment in the project or program for
wlhich it was acquired as long as need-

§84.83

ed, whether or nol the project or pro-
eram continues vo be supported by Fed-
eral funds and shall not encumber the
equipment withoul approval of HUD.
When the equipment is no longer need-
ed for the original project or prograim,
the recipient shal)l use the eguipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(i) Activities sponsored by HUD
which funded the original project; then

(ii) Activities sponsored by other
Federal awarding agencies.

(8) During the time that equipment is
used on the projsct or program for
which it was acguired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acguired. First
preference for such other use shall bhe
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs Spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Govermment, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by HUD.

(4) The recipient’s property manage-
ment standards for squipment acguired
with Federal funds and {federally-owned
equipment shall include all of the fol-
lowing.

(i) Bguipment records shall be main-
tained accurately and shall include the
following information.

(A) A description of the equipment.

(B) Manufacturer's serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(C) Source of the eguipment, incluad-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

(E) Acquisition date (or dabe Te-
ceived, if the eguipment wasg furnished
by the Federa) Government) and cost.

(7 Location and condition of the
sguipment and the date the informa-
tion was reporbed.

(i) Bquipment owned by the Trederal
Government shall be identified to indi-
cate Federal ownership.
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(i1 A physical inventory of oquip-
ment. shall be taken and the results

reconciled with the equipmaent records
AL loast once svery two years. Any dif-
forences  hetween  guantities  doter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, In connection with the inven-
tory. verify the existence, current uti-
livation, and continuved need for the
agquipment,

(iv) A control system shall be in ef-
fact to insure adequate safeguards to
prevent loss, damage, or theft of the
aguipment. Any loss, damage, or theft
of equipment shall hbe investigated and
fully documented; if the equipment was
owned by the Federal Government. the
recipient shall promptly notify HUD.

(v) Adequate maintenance procedurss
shall be implemented to keep the
equipment in good condition.

(5) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment, or to a third party named by
the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall
he subject to the following standards.

(i) The equipment shall he appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(i1 HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
fina) inventory shall list al)l equipment
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section. as appropriate.

(ii1) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

(f) Intangible property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award, HUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

24 CFR Subtitie A (4-1~11 Edifion)

(%) Recipients are subject to applica-
hie regulations gaverning patents and
inventions. including government-wide
reculations issued hy the Department.
of Commerce at 37 CPPR  part 401,
“Rights to Inventions Made by Non.
profit Organizations and Small Busi
ness Firms Under Government Grants.
Contracts and  Cooperative Agree-
ments,”

(3) Unless walved by HUD, the Fed-
eral Government has the right to para-
graphs (FU3)1) and (1)(3)(11) of this sec-
tion,

(i) Ohtain, reproduce, pubhlish or oth:
erwise use the data first produced
under an award.

(1i) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

(4) Title to intangible property and
debt insgtruments acquired under an
award or subawsard vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose.

() Property trust relationship. Real
property, equipment, intangible prop-
erty and debt instruments that are ac-
guired or improved with Federal funds
shall be held in trust by the recipient
ag trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
proparty has heen acquired or improved

with Federa) fundg and that use and
dispositions conditions apply to the
propervy.

% 84.84 Procurement standards,

(a) Purpose of procurement stondards.
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders. No addi-
tional procurement stendards or re-
quirements shall be imposed by HUD
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upon recipients, unless specifically re-
guired by Federal statute or executive
order or approved hy OMB.

(h)  Recipient  responsibililies. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract(s). The recipient is the re-
sponsible anthority, without recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
an award or other agreement, This in-
cludes disputes, claims, protests of
award, source evaluation or other mat-
ters of a contractual nature. Matters
concerning violation of statute are to
pe referred to such Federal, State or
local authority as may have proper ju-
risdiction.

(c) Codes of conduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em-
ployee, officer, or agent shall partici-
pabe in the selection, award, or admin-
istration of a contract supported by
Federal funds if a real or apparent con-
flict of interest would be involved.
Such a conflict would arise when the
employee, officer, or agent, any mem-
ber of his or her immediate family, his
or her partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award, The officers, em-
ployees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from contractors, or parties to
subagreements, However, recipients
may sel standards for situations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value, The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(d) Competition. All procurement
transactions shall be conducted in a
manner to provide, to the maximum
extent practical, open and {ree com-
petition. The recipient shall be alert to
organizational conflicts of interest as
well as noncompetitive  practices

48

§84.84

among contractors that may restrict
or eliminate competition or otherwise
restrain trade. In order to ensure ohjec-
tive contractor performance and elimi-
nate unfair competitive advantage,
contractors that develop or draft speci-
fications, requirements, statements of
work, invitations for hids and/or re-
guests for proposals shall be excluded
from competing for such procuremnents.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is most advan-
tageous to the recipient, price, guality
and other factors considered. The other
{factors shall include the hidder’s or
offeror's compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701w), hereafter
referred to as “‘Section 8. Section 3
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall he directed to low- and very
low-income persons. Solicitations shall
clearly set forth all reguirements that
the bidder or offeror shall fulfill in
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids
or offers may be rejected when it is in
the recipient’s interest to do so.

(e) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures
ghall provide for, at a minimum, that
paragraphs  (e) (1)), (e)1yii) and
(e)(1)(iii) of this section apply.

(i) Recipients avoid purchasing un-
necessary items.

(ii) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the recipient.

(iii) Solicitations for goods and serv-
jces provide for all of the jollowing.

(A) A clear and accurate description
of the bechnical requirements for the
material, product or service to be pPro-
cured, In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(B) Requirements which the bidder/
offeror must fulfill and all other fac-
tore to be used in evaluating bids or
proposals.

3
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(Cr A deseription,  whoenover prac
tleable, of technical requirements in

Lerms of functions to he performed or
performance  required, including the
range of acceptable characteristics or
minimum acceptable standards.

(D) The specific features of '‘hrand
name or equal' descriptions that hid-
ders are required to meet when such
itemes are Included in the solicttation.

(I8) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric gystem of measuarement,

(Fy Prefersnce, to the cxtent prac-
ticable and economically feasible, for
products and gervices that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(9) Positive efforts shall he made by
recipients to utilize small businesses,

minority-owned firms, and women's
buasiness enterprises, whenever pos-
gible. Recipients of Federal awards

shall take all of the following steps to
further this goal.

(i; Bnsure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

(i1) Make information on forth-
coming opportunities available and ar-
range time frames for purchages and
contracts to encourage and facilitate
participation by small businesses, mi-
nority-ovmed firms, and women's busi-
ness enterprises,

(1i1y Congider in the contract process
whether firms competing for larger
contracts intend to subcontract with

amall husinesses, minority-owned
firms, and women's husiness enter-
prises.

(iv) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually,

(v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's buginess enterprises.

(3) The type of procuring instruments
used (e.g., fixed price contracts, cost

24 CFR Subtitle A (4~1-11 Edition)

reimhursable contracts, purchase or-
ders, and incentive contracts) shall he
determined by the recipient but shall
be appropriate for the particular pro
curement and for promoting the bhest
interest, of the program or project in
volved., The *‘cost-plus-a-pereentape-of-
cost' or “percentage of construction
cost'” methods of contracting shall not.
he used.

(4) Gontracts shall he made only with
regponsible contractors who pousess
the potential abillty to perform suc
cessfully under the terms and condi-
tions of the proposed procuremant
Gonsideration shall be glven to such
matbers as contractor integrity; com:
pliance with public policy, including.
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701v); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted, as set forth at 2
CFR. part, 2424,

(5) Recipients shall, on request. make
available for the Federal awarding
agency. pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, ete., when any
of the following conditions apply.

(i) A recipient'’s procursment proce-
dures or operation falls to comply with
the procurement standards in HUD’s
implementation of Circular A-110.

(i1) The procurement ig expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.8.C. 403 (11).
whichever is greater, and is to be
awarded without competition or only
one hid or offer is received in response
t0 a solicitation.

(iii) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘hrand name’
product.

@iv) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed hid procure-
ment.

(v) A proposed contract modification
changess the scope of a contract or in-
cresses the contract amount by more
than the amount of the small purchase
threshold.
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(f) Cost and price anelysis, Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may he ac-
complished in various ways, including
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of
each element of cost to determine rea-
sonalileness, allocability and allow-
ability.

(g) Procurement records. Procurement
records and files for purchases in ex-
cess of the small purchase threshold
shall include the following at a min-
imum:

(1) Basis for contractor selsction;

(2) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(8) Basis for award cost or price.

(n) Contract administration. & system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow
up of all purchases. Recipients shall
evaluate contractor performance and
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(i) Contract provisions, The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts. The following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or hreaches the
contract terms, and provide -for such
remedial actions as may be appro-
priate,

(2) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner hy
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for defaunlt as well as

§84.84

conditions where the contract may be
terminated because of circumstances
bevond the control of the contractor.

(3) Except as otherwise reguired by
statute, an award that reguires the
contracting (or subcontracting) {for
construction or facility improvements
shall provide for the recipient to follow
its own reguirements relating to bid
guarantees, performance bonds, and
payment honds unless the construction
contract or subcontract exceeds
$100,000, For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government's interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

(i) A bid guarantse from each hidder
equivalent to five percent of the bid
price. The “hid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
1id as assurance that the bidder shall,
upon acceptance of his Did, execute
such contractual documents as may be
required within the time specified.

(i) A performance bond on the part
of the contractor for 100 percent of the
contract price. A ‘‘performance hond’’
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(iii) A payment bond on the part of
the contractor for 100 percent of the
contract price. A “payment hond" is
one executed in connechion with a con-
tract to assure payment as reguired hy
statube of all persons supplying labor
and material in the execution of the
work provided for in the contract.

(iv) Where bonds are reguired in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of anthority as acoept-
able sureties pursuant to 31 CI'R part
223, “Surety Companies Doing Business
with the United States.”

(4) All negotiated contracts (excepl
those {or less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
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thair duly authorzed representatives,
shall hove access to any hooks. doen-
ments, pupers and racords of Lhe con
Lractor which are dirsctly pertinent to
a apactfic program for the purpose of
maliing audits, examinations, excerpts
and trangeriptions.

(AN contracts, including smal) pur-
chases, awarded by recipients and their
contractors shall contaln the procure-
ment. provisions of appendix A to this
rule, a8 applicahle.

150 TR 47011, Sept 18, 1984, ax amondod at 72
TR 73492, Dec. 27, 2007]

§ 84,86 Reports and records.

ta) Jurpose of reports and  records.

saragraphs (b) and (¢) of this section
set, forth the procedures for monitoring
and reporting on the recipient’s finan-
cia) and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

(h) Monitoring and reporting progrem
nerformance. (1) Recipients are respon-
gible for managing and monitoring
euch project, program, subaward, func-
tion or activity supported by the
award. Recipients shall monitor sub-
awards to ensure subrecipients have
met the sudit requirements as delin-
eated in §84.82(e).

(2) The TFederal awarding agency
shall prescribe the frequency with
which the performance reports shall he
suhmitted. Except as provided in para-
graph (h)8) of this section, perform-
ance reports shall not be required more
frecquently than guarterly or less fre-
guently than annually. Annual reports
shall be due 90 calendar days after the
erant year: guarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may reguire annual reports he-
fore the anniversary dates of multiple
year swards in leu of these require-
ments., The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(3) If inappropriate, a final technical
or performance report shall not be re-
guired after completion of the project.

(4) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

24 CFR Subtitle A (4~1-11 Edifion)

i1y A comparison ol actual accom-
plishments with the gosls and objec
tives established for the period. the
findings of the investigator, or hoth.
Whenover appropriate and the output
of programs or projects can be rondily
gquantitied, such guantitative data
should he related to cost data for com
putation of unit costs. ‘

(1) Reasons why established
were not. met, if appropriste.

(5) Recipients shall not be requirved to
suhmit more than the original and two
copies of performance reports.

(6) Recipients shall immediately no-
tify HUD of developments that have a
significant impact on the award-sup
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated. and any
assistance needed to resolve the gitua-
tion,

(7) HUD
needed.

(8) HUD shall comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data. from re-
cipients.

(¢) Retention omd occess requirements
for records. (1) This paragraph (c) sets
forth requirements for record retention
and access to records for awards to re-
ciplents. Federal awarding agencies
shall not impose any other record re-
tention or access requirements upon
recipients.

(2) Financial records. supporting doc
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
yvears from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claiims or
audit findings involving the records
have been resolved and final action
taker.

ronls

may make site visits, as
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(ii)y Records for real property and
equipment acguired with Federal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(3) Copies of original records may bhe
snbstituted for the original records if
anthorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may malke ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.

(5) HUD, the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
1y and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
2lso includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph (c)(5) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall he
kept confidential and would have heen
exempted from disclosure pursuant 1o
the Freedom of Information Act (b
U.8.C. B552) if the records had belonged
o0 HUD.

t 84,86 Termination and enforcement,

(a) Termination. (1) Awards may e
terminated in whole or in part only if
paragraphs  (a)1){d), (a)1)(i), or
(a)(1)(iii) of this section apply.

(i) By HUD, if a recipient materially
{ails to comply with the terms and con-
ditions of an award.

§84.86

(iiy By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date. and, in the case of par-
tia) termination, the portion to he ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)1)(d) or
(a)(1)(ii) of this section.

(2) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)(1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

(3) If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on a lump-sum basis.
Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
as determined by the Grant Officer, as
long as the method used results in an
equitable settlement to both parties.

(b) Enforcemeni—(1) Remedies for non-
compliance. I a recipient materially
{ails to comply with the terms and con-
ditions of an award, whether stated in
a TFederal statute, regulation, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD,

(ii) Wholly or partly suspend or ter-
minate the current award.

(iii) Withhold further awards for the
project or program,

(iv) Take other remedies thal may he
legally available.
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(2 Hearmgs and appeals. ITn Lakimg an
snforcament, action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceading to which the reciplent is en
titlad under any statute or regulation
applicable to the action involved.

(3) Effects of suspension and lermi-
nation. Costs of a recipient resulting
from ohligations incurred hy the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them In the notice of suspension or ter-
minstion or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowahble
if paragraphs (h)@)d) and (byd)ii; of
this section apply.

(i) The costs result from obligations
which were properly incurred hy the re-
cipient hefore the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncanceliable,

(ii) The costs would bhe allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(4) Relotionship to debarment and sus-

nenston.  The enforcement remedies
jdentified in this section, including
suspension and termination, do not

preclude a recipient from being subject
to debarment and suspension under
HUD's regulations at 2 CFR part 2424
(see §84.13).

159 TR 47011, Sept. 18, 1994, as amended a6 72
TR 73492, Dec. 27, 2007)

$84.87 Closesut procedures, subse-
guent adjustments and continuing
responsibilities.

(a) Closeout procedures. (1) Recipients
shall submit, within 90 calendar days
after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the recipient.

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.83(h) through (g).

24 CFR Subfifle A (4-1-11 Edition)

thy Subsequent adjustments and con-
tinwing responsibilitics. (1) The closeout.
of an award does nol affect any of Lhe
following:

(i) Audit requirements in § 84,26,

(i1 Froperty management require
ments in §§84.83(h) througlh ().

(1111 Records retention as required in
§84.53.

(2) After closeout of an award, a rela
tionahip created under an award may
he modified or ended in whole or in
part with the consent of HUD and the
racipient. provided the responsibilities
of the recipient are considersd and pro-

visions made for continuing respon-
sibilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts. awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Eyual Employment Opportunity—Ahll con-
tracts shall contain a provision requiring
compliance with B.0. 11246, “Bqgual Employ-
ment Opportunity,” as amended by E.O.
11376, “Amending Bxecutive Order 11246 Re-
lating to Bqua) Employment Opportanity.
and as supplemented by regulations at 43
GTR. part 60, “Office of Faderal Contract
Gompliance Programs, Bqual Imploymaent
Opportunity, Departiment of Labor.”

9. Copeland “Anti-Kickback' Act (18 U.5.C
874 und 40 U.S.C. 27Ge)—All contracts and sub-
grants in excess of $2000 for construction o
repair awasrded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland “Anti-Kickbaok™ Act (18
171.4.C. 874}, as supplemented by Department
of Labor regulations (2§ CFR part 3. "‘Con-
traotors and Subcontractors on Public Build-
ing or Public Work Financed in Whole oy in
Part by Loans or Grants from the United
States'). The Act provides that each con-
tractor or subrecipient shall be prohihited
from inducing, hy any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
sutitled, The recipient shall report all sus-
pected or reported violations to HUD.

3. Davis-Bucon Act, as amended (40 U.S.C.
2760 to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provision
for compliance with the Davis-Bacon Act (40
17.8.¢. 2162 to a-T7) and as supplemented hy
Department of Labor regulations (29 CFR
part 5, “Lebor Standards Provisions Applica-
ble to Contracts Governing Federally TFi-
nanced and Assisted Construction’). Under
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this Act, contractors shall be reguired Lo pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be reguired Lo pay wages not Jess than
once & week, The recipient shall place a copy
of the current prevailing wage determination
issued Dy the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall ve-
port all suspected or reported violations to
HUD.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327 through 333)—Where appli-
cable, all contracts awarded by recipients in
excess of 82000 for construction contracts and
in excess of §2500 for other contracts that in-
volve the employment of mechanics or labor-
ers shall include a provision for compliance
with Sections 102 and 107 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 827-333), as supplernented by Depart-
ment of Labor regulations (28 CFR part b).
Under Section 102 of the Act, each cob-
tractor shall be reguired to compute the
wages of every mechanic and laborer on the
basis of a standard workweek of 40 hours.
Work in excess of the standard workweek is
permissible provided that the worker is com-
pensated at a rate of not less than 1% times
the bhasic rate of pay for all hours worked in
excess of 40 hours in the workweek, Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall be reguired to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These reguirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Invenlions Made Under « Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “Rights to
Inventions Made by Nonprofit Organizations
and Smal) Business JFirms Under Govern-
ment Grants, Contracts and Cooperative
Apreements,” and any implementing regula-
tions issned by HUD.

6. Clean Air Act (42 U.S.C. 7401 el seq.) and
the Federal Waler Pollution Conlrol Act (33
U.S.C. 1251 el seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
guires the recipient to agree to comply with
al) applicable standards, orders oy regula-

Pt. 85

HUD and the Regional Office of the Tnviron-
mental Frotection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (37 U.S.C.
1354)—Contractors who apply or hid for an
award of $100,000 or more shall file the re-
guired certification. Fach tier certifies to
the tier above that il will not and has nol
used TFederal appropriated junds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, oflicer
or employee of Congress, Or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Tach
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with ohbtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

[0 TR 47011, Sept. 13, 1994, as amended at 72
PR 73483, Dec. 21, 2007)

PART  85—ADMINISTRATIVE ~ RE-
QUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO
STATE, LOCAL AND FEDERALLY
RECOGNIZED INDIAN  TRIBAL
GOVERNMENTS

Subparl A—Generdi

Sec.
85.1
85.2
85.3
85.4
85.5
B5.6

Purpose and scope of this part.
Scope of snbpart.

Definitions.

Applicability.

Tiffect on other issuances.
Additions and exceptions.

Subpart B—Pre-Award Requirements

85.10 Torms for applying for grants.

85,11 State plans.

85.12 Specia} grant or subgrant conditions
for “high-risk’ grantees.

Subparl C—Post-Award Requirements

FINANCLAL ADMINISTRATION

85.20 Standards for financial management
systems.

85,21 Payment.

86,22 Allowable cosis.

85.23 Period of availability of funds.

85.24 Malching or cost sharing.

85.20 Program income.

85.26 Non-Federal andit.

CHANGES. PROPERTY, ANL BUBAWARDS

tions issued pursuant Lo the Clean Alr Acl 8030 Changes.
(42 U.8.C. 7401 ef seq.) and the Federa) Water  85.31 Real property.
Poliution Control Act as amnended (33 T.5.C. 85.32 Eguipment.
1251 el seq.). Violations shall be reported to 85,33 Supplies.
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5. Indirect cost sllocations not using rales.
in certain situations, @ governimental unit,
because of the nature of ite awards, may be
reguired 1o develop a cosl allocation plan
that distributes indirect (and, in some cases,
direct) cosbs Lo the specific funding sources.
In these cases, a narrative cost allocation
methodology shounld be developed, docu-
mented, maintained for andit, or submitted,
as appropriate, to the cognizant agency for
review, negotiation, and approval.

4, Appeals. If a dispute arises in a negotia-
tion of an indirect cost rate (or other rate)
between the cognizant agency and the gov-
ernmental mnit, the dispute shall be resolved
in accordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments, Costs specifically identified
as unallowable and charged to Federal
awards either directly or indirectly will be
refunded (including interest chargeable in
accordance with applicable Tederal agency
regulations).

6. OMB assistance, To the extent that prob-
Jjems are encountered among the Federal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
guired, to resolve such problems in a timely
manner,

PARTS 226-229 [RESERVED]
PART 230—COST PRINCIPLES FOR

NON-PROFIT ORGANIZATIONS
(OMB CIRCULAR A-122)

Sec.

230.6 Purpose.

230,310 Scope.

230.16 Policy.

230.20 Applicability.

230,25 Dedfinitions

230,30 OMB responsibilities.

930.35 Federal agency responsibilities.

230,40 Tffective date of changes.

230.45 Relationship bo previous issunance.

230,60 Information Contact.

APPENDI: A TO PART 230—GENBRAL FRIN-
CIPLES

APPENDD. B TO PART 230—SELECTED ITEMS OF

cosT

APPENDD: C 70 PART 230-—OR-PROFIT ORGA-
NIZATIONS NOT BUBJECT 10 THIS PART
AUTHORETY: 31 U.S.C. 603; 81 U.5.C. 1111; 41
U.8.C. 405; Reorganization Plan No. 2 of 1870;
.0, 11641, 36 FR 10737, 3 CFR, 1066-1970, . 938

SourcE: 70 FR 51927, Aung. 81, 2005, unless
obherwise noted.

2 CFR Ch. Il (1-1-09 Edition)

§280.5

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-profit
organizations.

Purpose.

§230.10

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Bducational Institutions (OMB Cir-
cular A-21); State, local, and {ederally-
recognized Indian tribal govermments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMB Cir-
cular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

Scope.

$280.15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or obher agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies,

$230.20 Applicability.

(a) These principles shall be used by
all Tederal agencies in determining the
costs of work performed by non-profit
organizations under pgrants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
cosbs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter veferred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the FFederal
Government for actual costs incurred,

(h) A1l cost reimbursement sub-
awards (subgrants, subcontracts, etc.)
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are suhjact to those Rederal cost prin-
ciples applicable to the particular or
panization  concerned.  Thus, if 4
subaward is to a non-profit. organiza-
tion, this part shall apply. if a
subaward is Lo a commercial organiza-
tion, the cost principles applicable to
commereial concerns shall apply:, If a
gubaward is to 4 college or university.
2 CFR  part 220 shall apply; If a
subaward is to a State, local, or feder-
ally-recognized Indian tribal pgovern-
ment, 2 CT'R part, 226 shall apply.

(¢} Bxclusion of some non-protit or-
sanizations. Some non-profit organiza-
tions, hecause of their size and nature
of operations, can be considersd to he
similar to commercial concerns for
purpose of applicability of cost prin-
ciples. Such non-profit organizations
shall operate under Federal cost prin-
ciples applicable to commercial con-
cerns. A listing of these organizations
is contained in Appendix C to this part.
Other organizations may be added from
time to time,

§230.256 Definitions,

(a) Non-profit organization means
any corporation. trust. association, co-
operative, or other organization which:

(1) ls operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

(2) Is not organized primarily for
profit; and

(3) Uses 158 net proceeds to maintain,
improve, and/or expand its operations.
For this purpose, the term “‘non-profit
organization’ excludes colleges and
universities; hospitals; State, local,
and federally-recognized Indian tribal
governments; and those non-profit or-
ganizations which are excluded from
coverage of this part in accordance
with §230.20(c).

(b) Prior approval means securing the
awarding agency's permission in ad-
vance to incur cost for those items
that are designated as requiring prior
approval by the part and its Appen-
dices. Generally this permission will be
in writing. Where an item of cost re-
quiring prior approval is specified in
the budget of an award, approval of the
budget constitutes approval of that
cost,

§230.50

230,30

OMB may grant exceptions to the re
guirements of this part when permis-
aihle under existing law. However, m

OMI regponsibilities,

the interest of achieving maximuam

miformity, exceptions will be per

mitted only in highly unusual cir

cumstances,

§230.85 Federal agency responsibil-
ities,

The head of each Federal agency that
awards and administers grants and
agreements subject to this part is re
gponsihle for requesting approval f1rom
and/or consulting with OMB (as appli
cable) for deviations from the guidance
in the appendices to this part and per-
forming the applicable functions speci-
fied in the appendices to this part.

§280.40 Effective date of changes.

The provisions of this part are effec-
tive August 31, 2005, Implementation
shall be phased in by incorporating the
provisions into new awards made after
the start of the organization’s next fis
cal year., For existing awards, the new
principles may be applied if an organi-
zation and the cognizant Federal agen-
cy agree. Barlier implementation, or a
delay in implementation of individual
provisions, is also permitted by mutual
agresment between an organization
and the cognizant Federal agency.

§230.45 Relationship to previous
tsguance.
(a) The guidance in this part pre-

viously wae issued as OMB Circular A-
122, Appendix A to this part contains
the guidance that was in Attachment A
(genera) principles) to the OMB cir-
cular; Appendix B contains the guid-
ance that was in Attachment B (se-
lected itemns of cost) to the OMB cir-
cular; and Appendix C contains the in-
formation that was in Attachment C
(non-profit organizations not subject to
the Circular) to the OMB circular.

(b) Historically, OMB Circular A--122
superseded cost principles issued by in-
dividual agencies for non-profit organi-
zations.

§230.50 Information contact.

Further information concerning this
part may be obtained by contacting the
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Financial Manage-

Office of Federal
DC 205608,

ment, OMB, Washington,
telephone (402) 395-3995.

APPENDIY A TO PART 230—GENERAL
PRINCIPLES

GENERAL PRINCIPLIES
TABLE OF CONTERTS

A. Basic Considerations
. Composition of total costs
. Factors affecting allowahility of costs
. Reasonable costs
Allooable costs
. Applicable credits
. Advance understandings
. Conditional exemptions
B. Direct Costs
C. Indirect Costs
D. Allocation of Indirect Costs and Deber-
mination of Indirect Cost Rates
. General
. Simplified allocation method
. Multiple allocation base method
. Direct allocation method
. Special indirect cost rates
E. Negotiation and Approval of Indirect Cost
Rates
1. Definitions
9. Negotiation and approval of rates

-3 Oy O B L0 DO b
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GENERAL PRINCIPLES

A. Basic Considerations

1. Composition of tota) costs The total
cost of an award is the sum of the allowable
direct and aliocable indirect costs less any
applicable credits.

9. TFactors aflecting allowalbility of costs.
To he allowable under an award, costs must
meet the following general orf teria:

a. Be reasonable for the performance of the
award and be allocable thereto under these
principles.

b. Conform to any limitations or exclua-
sjons sel forth in these principles or in the
award as to types or amount of cost items.

¢. Be consistent with policies and proce-
dures that apply aniformly to »oth federally-
financed and other activities of the organiza-
tion.

d. Be accorded consistent treatment.

¢. Be determined in accordance with gen-
erally  accepted accounting  principles
(GAAP)

f. Mot be included as a cost or nsed Lo meet
cost sharing or matching requirements of
any other federally-financed program in ei-
ther the currenl or a prior period,

. Be adequately documented.

3. Reasonable costs. A cost is yreasonable if,
in its nature or amount, it does notl exceed
that which would be jpcurred by a pradent
person nnder the circumstances prevailing at
the time the decision was made Lo incur the

2 CFR Ch. Il (1-1-09 Edition)

costs. The question of the reasonableness of
specific coste must be scrubinized with par-
ticnlar care in connection with organizations
or separate divisions thereol whiclh receive
the preponderance of their support {rom
awarde made by Federal agencies. In deter-
mining the reasonableness of a given cost,
consideration shall be given to:

a. Whether the cost is of a type generally
recognized as ordinary and necessary for the
operation of the organization or the perform-
ance of the award.

1. The restraints or requirements imposed
by such factors as generally accepted sound
business practices, arms length bhargaining,
Tederal and State laws and regwlations, and
terms and conditions of the award.

¢. Whether the individuals concerned acted
with prudence in the circumstances, consid-
ering their responsibilities to the organiza-
tion, its members, employvees, and clients,
the public at large, and the Federal Govern-
ment.

d. Significant deviations from the estab-
lished practices of the organization which
may unjustifiably increase the award costs.

4. allocable costs. a. A cost is allocable to
a particular cost objective, snch as a grant,
contract, project. service, or other activity,
in accordance with the relative benefits re-
ceived, A cost is allocable 40 & Federal award
if it is treated consistently with other costs
jncurred for the same purpose in like cir-
cumsbtances and if it

(1) Is incurred specifically for the award,

(2) Benefits both the award and other work
and can be distributed in reasonable propor-
tion to the benefits received, or

(3) Is necessary to the overal) operation of
the organization, although a direct relation-
ship to any particular cost objective cannot
be shown.

b, Any cost allocable to & particular award
or other cost objective under these principles
may not he shifted o otlhier Federal awards
to overcome {unding deficiencies, or to avoid
yestrictions imposed by law or by the terms
of the award.

b. Applicable credits. a. The term applica-
ble credits refers to those receipts, or rednc-
tion of expenditures which operate to offsel
or rednce expense ilems that are allocable 6o
awards as direct or jndirect costs, Typical
examples of such transactions are: Puarchase
discounts, rebales or allowances, recoveries
or indemmities on losses, insurance refunds,
and adjustbments of overpayments or erro-
neous charges. To the extent that such cred-
its acerning or received by the organization
relate to allowable cost, they shall be cred-
jted to the Federal Government cither as a
cost reduction or cash refund, as appro-
priate.

. In some instances, the amounls received
from the Federal Govermment 1o finance or-
ganizational activities or service operations
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should he troatod as appltoable orodits. Spe
ciffendty, the concapt. of netting snch eradit
iLome apadnat related exponditures should be
appliod by the organtzation in determining
the rates or amounts to be chargsd to Fod-
cral awards lor garvices rendered whoenover
Lhe fneflities or other rogources uged in pro-
vithng such gorvices have been financed di-
rectly, in whole or in part, hy Federal funds.

¢ Por rules covaring program ifncome (f,0.,
oross  {ncomoe  earned from federally-sup-
ported activitios) see §210.24 of 2 CFR part
216 Uniform Admintstrative Requirements
for Grants and Agrsements with Institutions
of Higher RBducation, Hospitals, and Other
Non-Profit. Orpanizations (OMB Cireuiay A-
P,

6. Advance understandings. Under any
wiven  award, the rensonableness and
allocability of certain items of costs may he
difficult to dotermine. This is particularly
true in connection with organizations that
receive a preponderance of their support
from Federal agencies. In order to avoid sub-
seguent disallowance or digpute based on
unreassonableness or nonallocability, it is
often desirable to seek a written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs. The absenoe of an advance agreement
on any element of cost, will not. in iteelf, af-
fact the reasonableness or allocability of
Lhat element.

7. Conditional exemptions, a. OMB author-
izes conditional exemption from OMB admin-
1strative requirements and cost principles
for certsin Federal programs with statu-
torily-authorized consolidated planning and
consolidated administrative funding, that
are identified hy o Faderal agency and ap-
proved by the head of the Executive depart-
ment. or establishment. A Federal agency
shall consult with OMB during its consider-
ation of whether to grant such an exemption.

h. To promote efficiency in State and Jocal
program administration, when Federal non-
entitlement programs with common pur-
poses have specific statutorily-authorized
consolidated planning and consolidated ad-
ministrative funding and where most of the
State agency’s resources come f{rom non-
Federal sources, Federal agencies may ex-
empt these covered State-administered, non-
entitlement grant programs [rom certain
OMB grants management requirements. The
gxemptions would be from all but the
allocability of costs provisions of Appendix
A, subsection C.e. of 2 CFPR part 2256 (OMB
Circular A-87); Appendix A, Section C4. of 2
CIR part 220 (OMB Circular A-21):. Section
A 4. of this appendix: and from all of the ad-
ministrative requirements provisions of 2
CFR part 215 (OMB Circular A-110) and the
agencies’ grants management common rule.

¢. When a Federal agency provides this
flexibility, as a prerequisite to a State's ex-
ercising this option, s State must adopt its
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own writhen fisea) and administrative re-
quirements for expendiug and accounting for
all fands, whiclh are consistent with the pro-
visions of 2 CFR part 225 (OMB Circular A-
87), and sxtend such policies Lo all subrecini-
ants, These fiscal and administrative pre-
quiremonts must be sufficiontly specific Lo
ensure {hafs Punds are ased in comniinnens
with all applicable Federa) statutory
regulnlory rovigions, costs are ressonabie
and necessary for operating these programs,
and fands are nob o be tged oy ganeral on-
ponsss required Lo carry out other respon.
sihilities of a State or [t subrecinpients

B Direct Costs

1. Direct costs are those that oah be wlent-
fied spocifically with a particuiar final codt
objective, 1.e., a particular award, project,
service, or other direct activity of an organi-
zation. However, a cost may not be assifned
to an award ag a. direct cost If any other cost
incurred for the same parpose, in ke cir-
cumstance, has been allocated to an award
as an indirect cost. Costs identified specifi-
cally with awards are direct costs of the
awards and are to he assighed directly there-
to. Costs identified specifically with other
final cost, objectives of the organization are
direct. costs of those cost ohjectives and are
not. 6 he assigned to other awards dirvectly
or indirectly.,

2. Any direcl. ¢ost of 8 minoy amount. may
he treated as an indirect cast for reasons of
practicality where the accounting treatment.
for such cost, is consistently applied to all
final cost objectives.

3. The cost of cerfain activities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B vo this part). However, even
though these costs are unallowable for pur
poses of computing charges to Federal
awards, they nonetheless must be treated as
direct costs for purposes of determining indi-
rect cost rates and bhe allocated their share
of the organization's indirect costs if they
represent. activities which include the sala-
ries of personnel, occupy space, and henefit
from the organization’'s indirect costs.

4. The costs of activities performed pri-
marily as a service to members, clients, or
the general public when significant and nec-
essary to the organization’s mission must be
treated as direct costs whether or not allow-
able and be allocated an eguitable share of
indirect costs. Some examples of these types
of activities include:

a. Maintenance of membership rolls, sub-
seriptions, publications, and related func-
tions.,

b. Providing services and information to
members, legislative or administrative hod-
ies, or the public,

¢. Promotion, lobbying, and other forms of
public relations.
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q. Meetings and conferences excent those
held Lo conduct the general agministration
of the organization.

¢. Maintenance, protection, and invest-
ment of special junds not used in operalion
of the organization,

1. Administration of group henefits on De-
hall of members or clients, including life and
hospital insurance, annuity or retirement
plans, financial aid, ete.

C. Indirect Costs

1. Indirect costs are those that have bheen
inourred for common or joint ohjectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amounts may be treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix, After dirgct
costs have been determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
e allooated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances, has
been assigned to an award as a direct cost.

2. Because of the diverse characteristics
and accounting practices of nop-profit orga-
nizations, it is mot possible to specify the
types of cost which may be classified as indi-
rect cost in all sitnations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such as the salaries and ex-
penses of executive officers, personnel ad-
ministration, and acconnting.

3. Indirect costs shal) be classified within
two broad categories: "‘Facilities’ and "Ad-
ministration.” “Facilities” is defined as de-
preciation and nse allowances on buildings,
eyuipment and capital improvement, inter-
est on debt associated with certain buildings,
eyuipment and capital improvements, and
operations and maintenance expenses. U AG-
ministration’ is defined as general adminis-
tration and general expenses such as the di-
rechor's office, accounting, personnel. library
expenses and all other types of expendibures
ot listed specifically under one of the sub-
categories of "Tacilities’ (including cross al-
Jocations from other pools. where applica-
hle). See indirect cost rate reporting reguire-
ments in subparagraphs D.2.e and D.3.g of
this appendin.

. Allocation of Indirect Costs and
Determination of Indirect Cost Rates

1. General. 0. Where a non-profit organiza-
tion has only one major function, or where
all its major lunctions benefit from its indi-
rect costs to approximalely the same degree,
the allocation of indirect costs and the com-
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putation of an indirect cost rabt may be ac-
complished through simplified allocation
procedures. as described in subparagraph D.2
of this appendix.

b. Where an organization has several major
Junctions which benefit from its indirect
cosbe in varving degrees, allocalion of indi-
rect coste may reguire the accumulation of
suech coste into separate cosl groupings
which then are allocated individnally to ben-
efiting functions by means of @ base which
best measures the relative degree of benefit.
The indirect costs allocated to eaxch function
are then distributed to individual awards and
other activities included in that function hy
means of an indirect cost rate(s).

¢. The determination of what constitutes
an organigation’s major functions will de-
pend on its purpose in being; the types of
services it renders to the public, its olients,
and its members; and the amount of effort it
devobtes to such activities as fundraising,
public information and membership acbivi-
ties.

d. Specific methods {or allocating indirect
costs and computing indirect ocost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D.2 through & of this appendix.

¢. The base period for the allocation of in-
direct costs is the period in which such costs
are incurred and accumulated for allocation
to work performed in that period. The hase
period normally should coincide with the or-
ganization's fiscal vear but, in any event,
shall he so selected as to avoid inequities in
the allocation of the costs.

2. Simplified allocation niethed. a. Where
an organization's major functions bhenefit
from its indirect costs to approximately the
same degree, the allocation of indirect costs
may be accomplished by separabing the orga-
nization's tatal costs for the base period as
either direct or indirect, and dividing the
total allowable indirect costs (net of applica-
ble credits) hy an eguitable distribution
hase. The result of this process is an indirect
cost rate which is used to distribute indirect
coste to individual awards. The rate should
be expressed as the percentage which the
total amount of allowable indirect costs
hears bo the hase selected. This method
shonld also be used where an organization
nas only one major function cnecompassing a
number of individual projects or activities,
and may be used where the level of Federal
awards o an organizabion is relatively
small.

h. Both the direct coste and the indirect
costs shall exclude capital expenditures and
unallowable costs. However, unallowable
cosbs which represent activities must be in-
cluded in the direct cosbs under the condi-
tions described ip subparagraph B.3 of this
appendix, .

¢. The Qistribution base may be total di-
rect costs (excluding capital expenditures
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and athor distorting ftems, such as maor
subcontraats or subgrants), direet selurios
and wagras, or ather base which results 1 ab
wnitable distribution. The distribution hase
ahal!l generally exelunde participant support
codte as defined o paragraph 32 of Appendix
1

d  Jixespt. whore n gpactal rate(s) s re-
quirad in accordance with subparagraph 6 of
this appendix, Gthe indirect cost rate devel-
opet under the above principles is applicable
Lo all awards at the organization. IT a special
rates) s regairad, appropriate modifications
shall ho made (n order to davelon the special
raloes ).

o For an organization thal racejves more
than $10 million in FPaderal funding of direct
costs i oa Maca) vear, a hresltout, of the indi-
rect, cost oomponant into two broad ont-
argories, Pacilities and Administration as de-
fined in subparapgraph C.3 of this appendix, is
roquired. The rate in sach case shall be stat-
od as the percentage which the amount of
the particular indirect ocost category (i.e.,
Pacilities or Administration) is of the dis-
tribution base identified with that category.

3. Multiple allocation base method.

a. General, Where an organization’s indi-
rect, costs benefit its major functions in
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings, as de-
seribed in subparagraph D.3.b of this appen-
dix. Tach grouping shall then he allocated
individually fo benefiting [functions by
means of a base which best measures the rel-
ative henefits. The default allocation bases
by cost pool are described in subparagraph
ID.3.¢ of this appendix.

b, Identifjcation of indirect costs. Cosf
groupings shall he established so as to per-
mit the allocation of each grouping on the
basis of benefits provided to the major func-
tions. Bach grouping shall constitute a pool
of expenses that are of like character in
ferms of functions they henefit and in terms
of the allocation base which best measures
the relative henefits provided to each func-
sion. The groupings arve classified within the
two hroad categories: “'Facilities' and ''Ad-
ministration,” as described in subparagraph
4.3 of this appendix. The indirect cost pools
are defined as follows:

(1) Depreciation and use allowances. The
expenses under this heading are the portion
of the costs of the organization’s buildings,
capital improvements to land and buildings,
and equipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
this part (“‘Depreciation and use allow-
ances').

(2) Interest. Interest on debt associated
with certain buildings, eguipment and cap-
ital improvements are computed in accord-
ance with paragraph 23 of Appendix B to this
part (“‘Interest’’).

(3) Operation and maintenance expenses.
The expenses under this heading are those

4
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that have been incurred for the administra
Lion, operation, maintenhance, preservation,
and profection of the organization’s physical
plant. They include expenses normally in-
curred for such items as Janitorial and util-
ity services: repairs and ordinary or normeal
alterations of buildings, Marniture and oguip:
ment; care of grounds: maintenanee and on-
eration of buildings and otheyr plant [acili-
tles: security, earthquake and disaster pro-
paredn snvironmental safety. hazardous
waste disposal: property, Hability and other
insurance relating Lo property; space and
capital leasing, facility planning and man-
agement: and, central receiving, The opor
ation and maintenance expenses caleprory
ghall algo include ts allocable share of
{ringe benafit costs, dapreciation and vuse al.
lowances, and interest conts,

(4) General administration and goneral ox-
panges. () The exponses under this heading
are those that have heen incurred for the
overal) general executive and sdministrative
offices of the organization and other ex-
panses of a goeneral nature which do not re-
late solaly to any major function of the orga-
nization. This category shall also include its
allocable share of fringe henefit, costs. oper-
ation and maintenance expense, depreciation
and use allowances, and interest costs. Bx-
amples of this category include central of-
fices, such as the director's office, the office
of finance, business services, budgel and
planning, personnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and lihrary costs,

(by In developing this cost pool, spscial
care should be exercised 50 ensure that costs
incurred for the same purpose in like cir-
camsbtances are treated consistently as ei-
ther direct or indirect costs. For example,
salaries of technical staff, project supplies.
project publication, telephone toll charges.
computer costs, travel costs, and specialized
services costs shall he treated as direct costs
wherever identifiable to a particular pro-
gram. The salaries and wages of administyra-
tive and pooled clerical staff should nor-
mally be treated as indirect costs. Direct
charging of these costs may be appropriate
where s major project or activity explicitly
requires and budgets for administrative or
clerical gervices and other individuals in-
volved can be identified with the program or
activity. Items such as office supplies. post-
se, local telephone costs, periodicals and
memberships should normally he treated as
indirect costs.

¢. Allocation bases. Actual conditions shall
be taken into account in selecting the hase
to be used in allocating the expenses in each
grouping to henefiting functions. The essen-
tia)l consideration in selecting a method or a
base is that it is the one best suited for as-
signing the pool of costs to cost objectives in
accordance with benefits derived; a traceable
cause and effect relationship; or logic and

1
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reason, where neither the cause nor the el-
ject of tne relationship is dsterminable.
When an allocation can be made by assign-
ment of a cost groaping directly Lo the func-
tion benefited, the allocation shall be made
jn that manner. When the expenses in a cost
grouping are more general in nature, the al-
Jocation shall be made through the use of &
selected base which produces results that are
pquitable to both the Trederal Government
and the organization. The distribubion shall
be made in accordance with the bases de-
scribed herein unless it can be demonstrated
that the use of a different base would result
in & more equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged to sponsored
awards. The results of special cost studies
(such as an engineering utility study) shall
not be used to determine and allocabe the in-
direct costs to sponsored awards.

(1) Depreciation and use allowances. Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
buildings used exclusively in the conduct of
a single function, and on capital improve-
ments and equipment used in sueh buildings,
shall be assigned to that function.

(b) Depreciation or use allowances on
puildings used for more than one function,
and on capital improvements and equipment
used in such buildings, shall be allocated t0
the individual functions performed in each
puilding on the basis of usable square feet of
space, excluding common areas, such as hall-
ways, stairwells, and restrooms.

(c) Depreciation or use allowances on
buildings, capital improvements and equip-
ment related space (e.g., individual rooms,
and laboratories) used jointly by more than
one function (as determined by the users of
the space) shall he treated as follows. The
cost of each jointly used unuit ol space shall
pe allocated to the benefiting functions on
the hasis of either the employees and other
users on a full-time eguivalent (I'TE) hasis
or salaries and wages of those individnal
functions henefiting from the use of thatl
space; or organizabion-wide employee TS
or salaries and wages applicable to the hene-
fiting functions of the organization,

(d) Depreciation or use allowances on cer-
tain capila) improvements to land, such as
paved parking areas, fences, sidewalks. and
the like, not. included in the cosl of build-
ings, shall e allocated Lo user categories on
a PTE basis and distributed to major fuanc-
tiong in proportion to the salaries and wages
of al) employees applicable to the funcbions.

(2) Interest. Interest costs shall be allo-
cabed in the same manner as the deprecis-
tion or use allowances on the buildings.
equipment and capital eguipments to which
the interest relates,

(3) Operation and maintenance expenses.
Operation and maintenance expenses shall be
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allocated in the same manner ag the depre-
ciation and use allowances.

(4) General administration and general ex-
penses. General administration and general
expenses shall be allocated Lo henefibing
functions based on modified total direct
costs (MTDO), as described in subparagraph
D.5.4 of thig appendix. The expenses inclunded
in this category counld he grouped first ac-
cording to major [unctions of the organiza-
tion to which they render services or provide
benefits. The aggregate expenses of each
eroup shall then be allocated to henefiting
functions hased on MTDC.

a. Order of distribution. (1) Indirect cost
categories consisbing of depreciation and use
allowances, interest, operation and mainte-
nance, and genera) administration and gen-
eral expenses shall he allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
sation. Other cost oategories could be allo-
cated in the order determined to he most ap-
propriate by the organization. When cross al-
Jocation of costs is made as provided in sub-
paragraph D.3.d.(2) of this appendix, this
order of allocation doses not apply.

(2) Normally, an indirect cost category will
be considered closed once it has been allo-
cated to other cost objectives, and costs
shall not be subseguently allocated to it.
However, & cross allocation of costs hetween
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used. an appropriate modifica-
tion to the composition of the indirect cost
categories is required.

e. Application of indirect cost rate or
rates. Except where a special indirect cost
rate(s) is reguired in accordance with sub-
paragraph D.b of this appendiz. the separate
groupings of indirect costs allocated to each
major function shall be aggregated and
treated as a common poo) for that function.
The costs in the common pool shall then be
aistributed to individual) awards included in
that function by use of a single indirect cost
rate.

. Distribution basis. Indirect costs shall be
distributed to applicable sponsored awards
and other henefiting activities within. each
major function on the hasis of MTDC, MTDC
congists of all salaries and wages, {ringe ben-
elits. materials and supplies. services, travel,
and subgrants and subcontracts up to the
first $25.000 of each subgranl or subcontract
(regardless of the period covered by the
subgrant or subcontract). Tguipm enl, capital
expenditures, charges for patient care, rental
costs and the portion in excess of $26,000
shall be excluded {rom MTDC. Participant
support costs shall generally be excluded
{rom MTDC. Other items may only he -
clnded when the Tederal cosb cognizant
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apancy determines that an exclugion is necs
assnry Lo avoid a serious inoquity in the dis-
wribution of indivect, costs,

w Individunl Rate Components. An indi-
reet cost rabe shall be determined for cach
aeparate indiroct cost, pool developad. The
ratie in each case shall be stated as Ghe per-
aentage which the amount of the particuloar
indiract, cost pool {s of the distyribution hase
identified with that pool Kach indirect cost
rate negotiation or determination agreemont
ashall include development of the rate for
ench indirect, cost, pool as wall as the overall
indiract cost. rate, The indirect cost panls
shall be classifiod within two broad cut-
cuovies: “TFacilittes'” and “Administration,”
as dasertbad in pubparagraph G0 of this ap-
pondis.

1. Direct. allocation method. a. Some non-
profit. organizations treat all costs as direct
costs oxcept general administration and gen-
oral expenses. These organizations generally
separate thelr costs inte three basic cat-
orories: Genoral administration and general
expenses, fundraising. and other direct func-
tions (including projects performed under
Federal awards). Joint costs, sach as depre-
ciation, rental costs, operation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
costs 5o each category and to each award or
other activity using a base most appropriste
o the particular cost being prorated.

L. This method is acceptable, provided each
joint cost is prorated using a hase which ac-
curately measures the henefits provided to
each award or other activity. The hases must
he established in aceordance with ressonable
criteria, and he supported by current date.
This method is compatible with the Stand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tinns issued jointly by the National Health
Clouncil, Inec., the National Assembly of Vol-
untary Hesalth and Socisl Welfare Organiza-
tions, and the United Way of America.

¢. Under this method, indirect costs con-
sist exclusively of general administration
and gensral expenses. In all other respects,
the organization's indirsct cost rates shall
be computed in the same manner as that de-
soribed in subparagraph D.2 of this appendix.

5. Special indirect cost rates. In some in-
stances, a single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not be ap-
propriate, since it would not take into ac-
count those different factors which may sub-
stantially affect the indirect costs applicable
to a particular segment of work. For this
purpose, & particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a common environment. These
factors may include the physical location of
the work, the level of administrative support
required, the nature of the facilities or other
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posonrces cmployed. the seiontific disciplines
or fechnical skills involved, the organiza-
tional arrapgoments wsed, or any cominna-
Loy Gheveof. When a particular segment of
work s performed in an environmont which
apponrs b0 generate a significantly different
Jevel of indirect costs, provisions should he
made for a separate indirect cost pool appli
cable to guch work., The separate indirect
cogt. pool should be developed durmmng the
course of the regular allocation process, and
the separate Indirect cost rate resulting
therefrom should he used, provided it is de-
terminad that the rate differs significantly
from that which would have been obtained
under subparagraphs D2, 3. and 9 of this ap
pendly, and the volume of worle to which the
ratie wonld apply is material,

. Nogotintion and Approval of Indirect. Caost
Rafes

1. Definitions. As used in this section. the
following terms have the meanings set, forth
helow:

a. Cognizant agency means the Federal
agency respousible for negotiating and ap-
proving indirect cost rates for a non-profit
organization on behalf of all Tederal agen-
cies.

b. Predetermined rate means an indirect
cost rate. applicable to 2 specified current or
foture period, naually the organization’s fis-
cal year. The rate is baged on an estimate of
the costs o be incurred during the period. A
predetermined rate is not subject to adjusi-
ment.

¢. Fixed rate means ab indirect cost rate
which has the game charseteristics as a pre-
determined rate, except that the difference
between the estimated costs and the sctual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a subseqguent, period.

d. Tina) rate means an indirect cost rate
applicable to a specified past period which ie
hased on the actual costs of the period. A
final rate is not subject to adjustment.

e. Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
specified period which is used for funding. in-
terim reimbursement, and reporting indirect
costs on awards pending the establishment of
o fina) rate for the period.

f. Indirect cost proposal means the docu-
mentabion prepared by an organization to
sabstantiate its claim for the reimbursement
of indirect costs. This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization’s in-
direct cost rate.

g. Cost objective means a function, organi-
zational subdivision, contract, grant, or
other work unit for which cost dats are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processes,
projects, johs and capitalized projects.
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2. Negobiation and approval of rates. a. Un-
less different arrangements are agreed Lo by
the agencies concerned, the Federal agency
with the largesl dollar valuce of awards with
an organization will be designated as the
cognigant agency for the negotiation and ap-
proval of the indirect cosl rabes and, where
necessary, other rates such as fringe benelit
and computer charge-out rates. Once an
agency is assigned cognizance for a par-
ticular non-profit organization, the assign-
ment will not be changed unless there it a
major Jong-term shift in the dollar volwme of
the Tederal awards to the organization. Al
concerned TFederal agencies shall be given
the opportunity to participate in the nego-
tiation process but. after a rabe has been
agreed upon, it will be accepted by all Fed-
eral agencies. When a Federal agency has
reason to helieve that special operating fac-
tors affecting its awards necessitate special
indirect cost rates in accordance with sub-
paragraph D.5 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A non-profit organization which has not
previously established an indirect cost rate
with a Federal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
will be made and, in no event, later than
three months after the effective date of the
award.

¢. Organizations that have previously es-
tablished indirect cost rates must submit a
new indirect cost proposal to the cognizant
agency within six months after the close of
each fisca) year,

. 4 predetermined rate may be negotiated
for use on awards where there is reasonable
assurance, hased on past experience and reli-
able projection of the organization’s costs,
that the rate is not likely to exceed a rate
hased on the organization’s actual costs.

e. Fixed rates may be negotiated where
predetermined rates are not considered ap-
propriate. 4 fixed rate, however, shall not be
negotiated if al) or a substantial portion of
the organization’s awards are expected bo ex-
pire before the carry-forward adjustment can
he made:; the mix of Federal and non-Federal
work at the organizabion is Loo erratic LO
permil an eguitable carry-forward adjust-
ment: or the organization’s operations fluc-
tuate significantly from year Lo year,

. Provisional and final rates shall be nego-
tinted where neither predetermined nor fixed
rabes are appropriate.

p. The results of each negotiation shall be
formalized in a written agreement between
the cognizani agency and the non-profit or-
ganization. The cognizant agency shall dis-
tribube copies of the agreement to all con-
cerned Tederal agencies.

1. If a dispute arises in a negoliation of an
indirect cosl rate hetween the cognizant
agency and the non-profit organization, the
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Aispute shall he resolved in accordance with
the appeals procedures of the cognizant
agency.

i, To the extent that problems are encoun-
vered among the Federal agencies in conmec-
tion with the negotiation and approvil proc-
ess, OMB will lend assistance ag required Lo
resolve such problems in a timely manner.
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SELECTED ITEMS OF COST
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Advertising and public relations costs

Advisory councils

Alcoholic beverages

Andit costs and related services

. Bad debts

6. Bonding costs

7. Communication costs

8. Compensation for personal services

9. Contingency provisions

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and
patent infringement

11. Depreciation and use allowances

12. Donations and contributions

13, Employee morale. health, and welfare
costs

14, Bntertainment costs

15, Byuipment and other capival expendi-
tures

16. F'ines and penalties

17. Fund raising and investment manage-
ment costs

18. Gains and losses on depreciahle assets

10, Goods or services for personal use

20. Housing and personal living expenses

91. Idle facilities and idle capacity

99, Insurance and indemnification

23, Interest

24, Labor relations costs

25. Loobbying

26, L:osses on obther sponsored agreements
or contracts

o7, Maintenance and repair costs

28, Materials and supplies costs

29. Meetings and conferences

30, Memberships, subscriptions. and profes-
sional activity costs

31, Organization cosls

32. Page charges in professional journals

33, Participant support costs

34, Patent costs

35, Planl and homeland security costs

36, Pre-agreement costs

a7, Professional services cosbs

3¢, Publication and printing costs

30, Rearrangement and alteration costs

40. Reconversion cosbs

4]1. Recruiting costs

42. Relocation costs

45, Rental costs of buildings and equipment

44, Royalties and other costs for use of pat-

ents and copyrights

N N
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CosT
aragraphs 1 othroupgh 52 of this appendix
provide principles (o be appliod in estab-

hshing the allowabitity of certain {toms of
cost These principles apply whather o cost s
trantod as direet or indlrect,. Pallore ta maon-
don o particnlar them of cost ts nol infendod
Lo imply that it is onallowable: rather, de-
termination as to allowability in each case
should e basced on the treatment or prin-
ciplos provided oy similer or related items
of cost,.

I Advertasing and public relations costs. a.
The serm advertising costs means the costs
of sdvertising medis and corollary adminis-
trative costs, Advertising media include
magazines, newspapers, radio and television,
direct mail, exhibits, electronic or computer
transmitéals, and the like.

L. The term public relations includes com-
munity relations and means those activities
dedicated to maintaining the image of the
non-profit organization or maintaining or
promoting understanding and favorahle rels-
fions with the community or public at large
or any segment of the public.

¢. The only allowable advertising costs are
those which are solely for:

1) The recruitment of personnel required
for the performance by the non-profit organi-
ration of obligations arising under s Federal
award (See also paragraph 41, Recruiting
costs. and paragraph 42, Relocation costs, of
this appendix

{2y The procuremant, of goods and services
for the performance of s FPederal award;

{3, The disposal of scrap oy surplus mate-
risls seguired in the performance of a Fed-
eral award except when non-profit organize-
tions are reimbursed for disposal costs at a
predetermined amount: or

(4) Other specific purposes necessary bto
meet the requirements of the Federa) award.

d. The only allowable public relations costs
are:

(1) Costs specifically required by the Fed-
eral award;

(2} Costs of communicating with the public
and press pertaining to specific activities or
accomplishments which result from perform-
ance of Federal awards (these costs are con-
sidered necessary as part of the outreach ef-
fort for the Federal award); or

(8) Costs of conducting genersl liaison with
news media and government. public relations
officers, to the extent that suoch activities

PL. 230, App. B

are limited Lo communicatinon and Jiaison
necessary koenp the puhlic informod on nat-
ters of public concern, such as notices ol
Padera)  contract/grant  awards,  financial
matitors, ate,

. Costs identified in subparapraphs ¢ and d
il irenrred for more thar one Pedelal award
or foy hoth sponsored work and ather work ol
the non-profit organization, are allowable to
e extent that the principles in Appendix A
to this part, paragraphs B. (‘Direct Costs'
atdd C. ‘Indirect Coste') are observed.

. Unallowable advertising and public rela-
tious sosts include the following:

(1) All advertising and public
costs other than ax specificd in
graphs ¢, «, nnd o

(2) Costs of mectings, conventions. con
voentions, or other events rolated Lo olhor
activities of the non-profit organization, in-
cluding:

(a,) Costs of displays, demonstrations, and
exhibits:

(b) Costs of meeting rooms, hospitality
suites, and other special facilities wsed in
conjunction with shows and other special
events: and

(c) Salaries and wapges of employees en-
gaged in setting up and displaying exhibits,
making demonstrations. and providing brief-
ings.

(%) Coste of promational items and memo-
rabilia, mciuding modsls, gifts, and son.
venirs:

{4) Costs of advertising and puablic relations
designed golely to promote the non-profit. or
ganization.

2. Advigory Councils. Costs inourred by ad-
vigory councils or committees are allowable
as a direct cost where authorized hy the Fed-
eral awarding agency or as an indirect cost
where allocable to Federa) awards,

3. Alcoholic heverages. Costs of slcoholie
beverages are unallowable.

4. Aundif costs and related services. a. The
costs of audits reguired by, and performed in
accordance with, the Single Audit Act.
implemented by Circular 4-133, “Aundits of
States, Liocal Governments, and Non-Profit,
Organizations’ are allowable. Also see 31
U.8.C. 7506(b) and section 230 (‘'Audit Costs')
of Circular A-133.

b. Other audit costs are allowable if in-
cluded in an indirect cost rate proposal, or if
specifically approved by the awarding agen-
oy as a direct cost to an award,

¢, The cost of agreed-upon procedures en-
gagements to monitor subrecipients who are
exempted from A-133 under section 200(d) are
allowable, subject to the conditions listed in
A-~183, section 230 (hX(2).

5. Bad debts. Bad debts, including losses
(whether actnal or estimated) arising trom
uncollectable accounts and other claims. re-
lated collection costs, and related legal
costs. are nnallowable.

relations
subpra

ae

156
[ ATTACHMENT D )

pacE ... 10 .

OF . 2K ... PAGES




pt. 230, App. B

6. Bonding cosle. a. Bonding costs arise
when the Federal Government reguires as-
surance against financial loss 10 itsell or
others by reason ol the acl or defanlt of the
non-profit organization. They arise also in
instances where the non-profit organiza.tion
requires similar assurance. Included are such
bonds as bid, performance. payment. advance
payment, infringement, and fidelity bonds.

1. Costs of honding required pursuant to
the terms of the award are allowable.

¢. Coste of bonding reguired by the non-
profit organization in the general conduct of
its operations are allowable to the extent
that such bonding is in accordance with
sound business practice and the rates and
preminms are reasonable under the cir-
cumstances.

7. Communication costs. Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, mes-
senger, electronic or compuber transmittal
‘services and the like are allowable,

8. Compensation for personal services. &.
Definition. Compensation for personal serv-
jces includes all compensation paid our-
rently or accrned by the organization for
services of employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8.1 of this appendix).
1t includes, but is not limited to, salaries,
wages, director’s and executive committee
member’s {ees, incentive awards, iringe bene-
fits, pension plan cosbs. allowances for off-
site pay, incentive pay, locatbion allowances,
nhardship pay, and cost of living differentials,

1, Allowability. Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1) Total compensation t0 individual em-
ployees is reasonable for the services ren-
dered and conforms to the estahlished policy
of the organization consistently applied to
both Federal and non-Federal activities: and

(2) Charges b0 awards whether treated as
direct or indirect costs are delermined and
supported as required in this paragraph,

¢. Reasonableness. (1) When the organiza-
tion is predominantly engaged in activities
other than those sponsored LY the Federal
Government, compensation for employees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for similar work in the orga-
nization’s obher activities.

(2) When the organization it predominantly
engaged in federally-sponsored activities and
in cases where the kind of employees re-
guired for the Tederal activities are not
{ound in the organization’s other activities,
compensabion for employess on federally-
sponsored work will be considered reasonable
Lo the extent bthat it is comparable to that
paid for similar work in the Jabor markets in
which the organization competes for the
kind of employees involved.

2 CFR Ch. Il (1-1-09 Edifion)

Q. Special considerations in determining
allowability. Certain conditions require spe-
cial consideration and possible limjtations in
determining cosls under Federal awards
where amounts o1 types of compensation ap-
pear unreasonable. Among such conditions
are the fellowing:

(1) Compensation Lo members ol non-profit
organizations. trustees, directors. associates,
officers, or the immediate families thereof.
Determination shonld be made that such
compensation ig reasonable for the actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs.

(2) Any change in an organization's com-
pensation policy resulting in a substantial
increase in the organization's level of com-
pensation, particularly when it was conoeur-
pent with an increase in the ratio of TFederal
awards to other activities of the organiza-
tion or any change in the treatment of al-
Jowability of specific types of compensation
due to changes in Federal policy.

e. Unallowable costs. Costs which are unal-
jowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the hasis that they con-
stitute personal compensation.

{. Overtime. extra-pay shift, and mulbi-
shift premiums. Premiums for overtime,
extra-pay shifts, and multi-shift work are al-
jowable only with the prior approval ol the
awarding agency except:

(1) When necessary b0 cope with emer-
gencies, such as those resulting [rom acci-
dents, natural disasters, preakdowns of
eguipment, or occasional operational hottle-
necks of a sporadic nature,

(2) When employees are performing indi-
rect functions, snch as administration, main-
tenance, or accounting.

(3) In the performance of testg, laboratory
procedures, Or other similar operations
which are continuous in nature and cannol
reasonably be interrapted or otherwise coim-
pleted.

(4) When lower overall cost to the Federal
Government will result.

g. Tringe benelits. (1) Fringe benefits in
the form of regular compensation paid o
employees during periods of authorized ab-
sences [rom the job, such ag vacabion leave,
sick Jeave. military leave. and the like, are
allowable, provided sach costs are ahsorhed
by all organization activities in proportion
Lo the relative amount of time or effort acbu-
ally devoled to each.

(2) Fringe benelits in the form of employer
contributions or expenses {or social securiby,
employee insurance, workmen’s compensa-
tion insurance, pension plan costs (see suh-
paragraph 8.h of this appendix), and the lilke,
are allowable, provided such benefits are
granted in accordance with established writ-
ten organization policies. such  benelits
whether treated at indirect cosbs or as direcl
costs, shall be distributed to particular
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awirds and other activitios tnoa manner con-
gistont with the pattern of henefits acoraing
Lo Lthe individuals or group of omplovees
whoue splaries and wages nre chargeoabic to
el awards and ather activities,

Chewy Provistons for s reserve under a sell-
mawanee propram for unemployment com-
pensation or workers' compeangation are al-
lowable to the oxtent that the provisions
reprogent, reasonable estimatas of the Habil-
ftiow for such componsation, and the types of
covorage, axtent of coverage, and rates and
promifums would have haen allowable had in-
surance haon puarchased to covor the rislks.
Howavoer, provistons for aslf-insured linbil-
hios which do not hecome payable for more
than one yoar after the provision is made
shall not. excssd the present, value of the -
ahility.

(hy Where an organization follows a con-
sistont policy of expensing actual payments
Lo, or on hehalf of, employees or former em-
ployees for unemployment compensation or
workers' compensation, such paymaents are
allowable in the yesar of payment with the
prior spproval of the awarding agency. pro-
vided they are allocated to all activities of
the organization.

(4) Costs of insurance on the lives of trusgt-
acs, officers, or other employees holding po-
sitions of similar responsibility are allow-
able only fo the extent that the insurance
represents  additional compensation. The
costs of such insurance when the organiza-
tion is named as beneficiary are unallowable.

h. Organization-furnished automobiles.
That portion of the cost of organization-fur-
nished automobiles that relates to personal
nge by employees (including transportation
to and from work) is unallowable as ringe
henefit or indirect costs regardless of wheth-
ey the cost is reported as taxable income to
the employees, These costs are allowable as
direct costs to sponsored award when nec-
susary for the performance of the sponsored
award and approved by awarding agencies.

i. Pension plan costs. (1) Costs of the orga-
nigation’s pension plan which are incurred in
accordance with the established policies of
the organization are allowable. provided:

(aj Such policies meet the test of reason-
ableness;

(b) The methods of cost allocation are not
discriminatory;

(c) The cost aasigned to each fiscal year is
determined in accordance with generally ac-
cepted accounting principles (GAAP), as pre-
scribed in Accounting Principles Board Opin-
ion No. 8 issued hy the American Institute of
Certified Public Accountants; and

(@) The costs assigned to a given fiscal year
are funded for all plan participants within
six months after the end of that vear. How-
ever, increases to normal and past service
pension costs caused by a delay in funding
the actuarial liahility beyond 30 days after

Pt 230, App. B

waeh quarter of the yesr to which sueh costs
are agsighable are anallowabloe,

(2) Pension plan  termination msurance
premiums paid pursuant, to the Bmployec

Retirement Income Security Act (KRISA 1 of
1974 (Pub, L. 88-406) are allowable. Late pay
ment charges on such premiums are unallow
able,

(3) DIixcise taxes on accumulated funding
deficiencies and  other penallies tmposed

under BRISA are unallowable,

i Incentive compensation. Incentive com
pensation Lo employses based on cost roduc-
tlon, or efficient, performance, anggestion
awards, snfaty nwards, ete., are allowable to
the extent that the overall compensation s
determined to be reagsonable and sueh codie
are pabd or accrusd purguant to an aprne.
ment entersd Into In good fajth hotwseen Lhe
organization and the employess before Lhe
gervices ware rendered, oy pursuant to an es-
tahlished plan followed by the organiustion
30 consistently as to imply. in effect, an
agresment o malke such payment.,

k. Saverance pay. (1) Severance pay. also
commonly referred to as dismissal wages, i
a payment in addition to regular salaries and
wages, by organizations to workers whosc
employment is being terminated. Costs of
severance pay are allowable only to the ox-
tent that in each case, {t is requirved hy:

(a) Law

() Braployer-employee agreement

(¢) Batablished policy that constitutes, in of-
fect. an implied agreement on the orwani-
zation's part, or

(1) Circumstances of the particular employ-
ment.

(2) Costs of geverance paymenty are divided
into two categories as follows:

(a.) Actual normal turnover severance pav-
ments shall be allocated to all activities: or
where the organization provides for a reserve
for normal severances, such mathod will bhe
acceptable if the charge to current oner-
abions is reasonable in light of payments ac-
tually made for normal severances over a
representative past period. and if amounts
charged are allocated te all activities of the
organization.

(h) Abnormal or mass severance pay is of
such & conjectural nature that measurement
of costs by means of an accrual will not
achieve equity to both parties. Thus, accru-
als for this purpose are not allowahle. How-
ever, the Federal Government recognizes its
obligation to participate, to the extent of its
fair share, in any specific payment. Thus, al-
lowability will be considered on a case-by-
case basis in the event or occurrence.

(c) Costs incurred in certain severance pay
peckages (commonly known as ‘‘a golden
parachute’” payment) which are in an
amount in excess of the normal severance
pay paid by the organization to an employee
upon terminstion of employment and are
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paid to the employee conbingent upon &
chunge in management control over, or own-
ership of, the organization’s assets arce unal-
lowahle.

(1) Severance payments to foreign nation-
als employed by the organization outside the
United States, Lo the extent thal the amount
exceeds the customary or prevailing mrac-
tices for the organization in the United
States are unallowable, unless they are nec-
gssary lor the performance of TFederal nro-
grams and approved by awarding agencies.

(e) Severance payments to foreign nation-
ale employsd by the organization outside the
United States due to the termination of the
foreign national as a result of the closing of.
or curbailment of activities by, the organiza-
tion in that country, are unallowalble, unless
they are necessary for the performance of
Federal programs and approved by awarding
agencies,

1. Training costs. See paragraph 49 of this
appendix,

m. Support of salaries and wages.

(1) Charges to awards for salaries and
wages, whether treated as direct costs or in-
direct costs, will be based on documented
payrolls approved by & responsible official(s)
of the organization. The distribution of sala-
ries and wages to awards must be supported
by personnel activity reports, as prescribed
in subparagraph 8.m.(2) of this appendix, ex-
cept when & substitute system has been ap-
proved in writing by the cognizant agenoy.
(See subparagraph E.2 of Appendix A to this
pars.)

(2) Reports reflecting the distribution of
activity of each employee must be main-
tained for all stafl members (professionals
and nonprofessionals) whose compensation is
charged, in whole or in part, direetly to
awards. In addition, in order to support the
allocation of indirect costs, such reports
must also be maintained for other employees
whose work involves two or more functions
or activities if a distribution of their com-
pensation between such functions or activi-
ties is needed in the determination of the or-
ganization's indirect cost rate(s) (e.g., an em-
ployee engaged part-time in indirect cost ac-
tivities and part-time in a direct function).
TReports maintained by non-profit organiza-
tions to satisfy Uhese requirements must
meet the following standards:

(a) The reports must reflect an after-the-
fact determination of the actbual activity of
each employee. Budgel estimates (i.c.. esti-
mates determined belore the services are
performed) do not gualify as support for
charges to awards,

(bt Bach report must account for the total
activity for which employees are com-
pensated and whicl is required in fulfillment
of their obligations to the organization.

(c) The reports must be signed by the indi-
vidual employee, or by a responsible super-
visory official having [irst hand knowledge

2 CFR Ch. Il (1-1-09 Edltion)

of the activities performed hy the employee,
thal the distribubion of activity represen ts a
reasonable estimate of the acbual worl per-
formed by the employee during the periods
covered by the reports.

(d) The reports must be prepared at least
monthly and must coincide with one ormore
pay periods.

(%) Charges for the salaries and wages of
nonprofessional smployees, in addition to
the supporting documentation described in
subparagraphs (1) and (2), must also be sup-
ported by records indicating the total nun-
her of hours worked each day maintained in
conformance with Department of Labor reg-
Wations implementing the Fair Labor
sStandards Act (FLSA) (29 CFR part 516). For
this purpose, the term “ponprofessional em-
ployee' shall have the same meaning &as
uponexempt employee,’ .under FLSA.

(4) Salaries and wages of employees used in
meeting cost sharing or matching require-
ments on awards must be supported in the
same manner as salaries and wages claimed
{or reimbursement from awarding agencies.

9. Contingency provisions. Contributions
to a conbtingency reserve or any similar pro-
vision made for events the occurence of
which cannot be foretold with certainty as
to time, intensity, or with an assurance of
their happening, are unallowable. The term
“gontingency reserve’ excludes self-insur-
ance reserves (see Appendix B to this part,
paragraphs 8.2.(3) and 22.a(2)(d)); pension
funds (see paragraph 8.1 and reserves for
normal severance pay (see paragraph 8.L.)

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and patent
infringement.

a. Definitions. (1) Conviction, as used hefe-
in, means a judgment or a conviction of a
criminal offense by any court of competent
jurisdiction, whether entered upon as & ver-
dict or a piea, including a conviction due to
a plea of nolo contendere.

(2) Costs include, but are not limited to,
administrative and clerical expenses: the
cosl of legal services, whether performed by
in-house or private counsel; and the costs of
the services of accountants, consullants, or
others retained by the organization to assist
it: cosbs of employees, officers and trustees,
and any similar costs incurred before, dar-
ing. and after sommencement of a judicial or
administrative proceeding that bears o di-
rect relationship to the proceedings.

(3) Frand. as used herein, means actbs of
{rand corruption or attempts to defraud the
Federal Government or to corrupt jbs arents,
acts thal consbtitule a cause jor debarment
o) suspension (as specified in agency regala-
tions), and acts which violate the "alse
Claims Acl. 31 U.S.C., sections 3720-3731, or
the Anti-Kickback Act, 41 T.B.C, sections b1
and dbd.

(4) Penalty does not include restitution, re-
imbursement, or compensatory damages.
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o Iracoading ineludes an vestigation

I (b Dxcept an othorwiae describod horoin,
coste ineurred iy connoction with any crimi
nal. civil or adminiatrative proosedipg (in-
cluding fDling of a lalse cortification) com-
maoncod by the Foederal Gavernment, or a
State, tocad oy foreign government, are nol
altowable 1f the proceeding: Relates to a vio-
Iation of, or faflure Lo comply with, a Fed-
el State, Jocnd oy foreign statitte or regy-
tation by the orgentzation (including its
agents and smployses), and results in any of
Ll following digpositions:

(o) In & criminnl procasding, n conviction.

(hy In o efvil or adminigtrative procoeding
uwvolving an ablegation of fraud or similar
nsconduct, a dotormination of organiun-
Lional Hahility

(¢) In the case of any civil or administra-
Live proceeding, Ghe imposition of s mone-
tary penalty.

() A final decision by ap appropriate Fed-
oral official to debar or sugpend the organi-
zabion, to rescind or void an award, or to fer-
minste an award for defanlt by reason of a
violation or fallure to comply with a law or
regulation.

tey A disposition by consent or com-
promise, {f the action could have resulfed in
any of the digpositions deseribed in subpara-
graphs 10.h.(1)xa), (h), (¢) or (di of this appen-
dix.

(25 If more than one proceeding involves
the same alleged misconduct, the costs of all
sueh proceedings shall be unallowable {f any
one of them results in one of the dispositions
shown in subparagraph 10.h.(}) of this appen-
dix.

¢. If a proceading referred to in subhpara-
graph 10.h of this appendix it commenced by
the Federal Government and is resolved by
cansenf. or compromise pursuant, to an agree-
ment, entered into by the organization and
the Federal Government, then the costs in-
curred by the organization in connection
with such procesdings that are otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agreement.

d. If a proceeding referred to in suhpara-
graph 10.b of this appendix is commenced by
& State, local or foreign government, the au-
thorized Federal official may allow the costs
incurred by the organigation for such pro-
ceedings, if such authorized official deter-
mines that the costs were incurred as a re-
sult of & specific term or condition of a fed-
erally-sponsored award, or specific written
direction of an authorized official of the
sponsoring agency.

¢. Costs incurred in connection with pro-
ceedings described in subparagraph 10.h of
this appendix. but which are not made unal-
lowable by that subparagraph, may be al-
lowed by the Federa) Government, but only
to the extent that:

PL. 230, App. B

I+ 'The costs are reasonable in relation fo
the actbivithes roquired wo doal with the pro-
cecding and bthe mdoerlyimg cauge of achtion:

(21 Payment, of the costs incmrred, as allow-
whie and allocable costs, is not prohibited by
any  other provision(s) of the sponsornd
award;

(%) The costs are not otherwise racoverod
from the Federal Government or s third
party. either directly as a result. of the pro-
cesding or otherwise; and,

4; The percentage of costs allowed doos
not. excoed the percentage detorminad by an
authorized Federal officlal to be appropriate.
conpfdering the complexity of the Htipation,
renerally nccepted principles governing the
award of lags) foss In civl) actions involving
the United States as a party, and such ofler
fnctors as may be appropriste. Such percent.-
age shall not excesd 80 percent. However, if
an agreement reached under gubparagraph
10.¢ of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
» higher percentage, then the full amount of
costs resulting {rom that agreement shall be
allowable.

f. Costs incurred by the organization in
connection with the defense of suits brought
hy its employees or ex-employees under sec-
tion 2 of the Major Praud Act of 1988 (Puh. L
100-700), including the cost of all relief nec-
easary to make such employee whole, where
the organization was found Hable or settiod,
are unallowable.

r. Coste of Jegal, accounting, and consuli,

ant services, and related costs, incurred in
connection with defense against Tedeval
Government claims or appeals, antitrust

sulty, o the prosecution of claims or appenls
against the Federal Government, are unal-
lowable.

. Costs of Jegal, accounting. and consult-
aml. gervices, and related costs, inourred in
connection with patent infringement litiga-
tion, are unallowable unless otherwise pro
vided for in the sponsored awards.

i. Costs which may be unsllowable under
this paragraph, including directly associated
costs, shall he segregated and accounted fm
by the organization separately. During the
pendency of any proceeding covered by sub-
parsgraphs 10.b and f of this appendix, the
Federal Government shall generally with-
hold payment of such costs. However, if in
the best interests of the TFederal Govern-
ment, the Federal Government may provide
for conditional payment upon provision of
adequate security, or other adeguate assur-
ance, and agreements by the organization to
repay all analiowable costs, plus interest, if
the costs are subsequently determined to bhe
unallowable,

11. Depreciation and use allowances. a.
Compensation for the use of buildings, other
capital improvements, and equipment on
nand may be made through use allowance or
depreciation. However, except as provided in

159

ATTACHMENT D

.

PAGE

vd .
2% . PAGES

..... [y s

OF .

e



P1. 230, App. B

paragraph 110 of thiz appendix. a combina-
tion ol the.bwo methiods may not be used in
connection with a single class of fixed assets
(c.g.. aildings, office equipment, compuler
equipment, etc.),

b. The compntation of use allowances or
depreciation shall be based on the acquigi-
tion cost of the assets involved, The acguisi-
tion cost of an assel donated Lo the non-prof-
it. organization by a third party shall be its
{air market value at the time of the dona-
tion.

¢. The computation of use allowances or
depreciation will exclude:

(1) The cost of land;

(2) Any portion of the cost of buildings and
equipment borne by or donabed by the Fed-
era) Government irrespective of where title
wag originally vested or where it presently
resides; and

(3) Any portion of the cost of bujldings and
equipment contributed by or for the non-
profit organization in satisfaction of a statu-
tory matehing requirement.

d. General criteria where depreciation
method is followed:

(1) The period of usefu) service (nsefnl life)
established in each case for usable capital
assets must take into consideration such fac-
tors as type of construction, nature of the
equipment used, teclinological developments
in the particular program aresa. and the re-
newal and replacement policies followed for
the individual items or classes of assets in-
volved, The method of depreciation used to
assign the cost of an asset (or group of as-
sets) to accounting periods shall reflect the
pattern of consumption of the asset during
its useful life.

(2) In the absence of clear evidenoe indi-
cating that the expected consumption of the
asset will be significantly greater or lesser in
the early portions of its usefn) life than in
the later portions, the straight-line method
shall be presumed to be the appropriate
method,

(3) Depreciation methods once used shall
1ot be changed unless approved in advance
by the cognizant Federal agency. When the
depreciation method is introduced for appli-
cation to assets previously subject to a use
allowance. the combination of use allow-
ances and depreciation applicable to sueh as-
sets must not exceed the Lotal aoguisition
cosl. of the assels,

e. When the depreciation method is used
for buildings, a building’s shell may be seg-
regated [rom each building component (e.g..
plumbing  system, heating. and air condi-
tioning system, etc.) and cach jtem depre-
ciated over ite estimated useful life: or the
entire building (i.c.. the shell and @]l compo-
nents) may be treated as a single asset and
depreciated over a single usefn) life.

{ When the depreciation method ig used for
a particular class of assets. no depreciation
may he allowed on any such assels that,
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under subparagraph 11.d of this appendix,
would be viewed as [ully depreciated. How-
ever, a reasonable use allowance may be ne-
gotialed for such assebs if warranted alter
Laking inte consideration the amount of de-
preciation previously charged Lo the Tederal
Government, the estimated usein life re-
maining at time of negotiation, the effect of
any increased maintenance charges or de-
creased efficiency due to age. and any other
{actors pertinent to the utilization of the
assel for the purpose contemplated.

g. Criteria where the use allowance method
is followed:

(1) The use .allowance for buildings and im-
provement (including land improvements,
sucl as paved parking areas, fences, and
sidewalks) will be computed at an ainual
rate not exceeding two percent of acgquisition
cost.

(2) The use allowance for egunipment will be
computed at an annual rate not exceeding
sin and two-thirds percent of acguisition
cost, When the use allowance method is used
{for buildings, the entire building must be
treated as & single asset; the building’s com-
ponents (e.g., plumbing systen, heating and
air conditioning, etc.) cannot be segregated
{rom the building’s shell.

(3) The two percent limitation, however,
need not be applied to eguipment which is
merely attached or {astened to the bunilding
but not permanently fixed to it and which is
used as furnishings or decorations or for spe-
cialized purposes (e.g., dentist chairs and
dental treatment units, counters, laboratory
henches holted to the floor, tlishwashers,
modular furniture, carpeting, etc.). Such
eguipment will be considered as not being
permanently fized to the building if it can be
removed without the need for costly or ex-
tensive alterations or repairs to the building
or the equipment. Bgunipment that meets
these criteria will be subject to the 6% per-
cent egnipment use allowance limitabion.

h. Charges for use allowances or deprecia-
tion must he supported by adequate property
yegords and physical inventories must be
talten al least once every two years (a stabis-
tica) sampling basis is acceptable) Lo ensure
thal assets exist and are usable and needed.
When the depreciation method it {followed,
adegnate depreciation yecords indicating the
amonnt of depreciation taken ench period
must also be maintained.

12. Donations and contributions.

4. Contributions or donations rendered.
Contribubions or donations, including cash,
property, and services, made by the organi-
zabion, regardless of the recipient, are nnal-
Jowable.

. Donated services received:

(1) Donaled or volunteer services may be
furnished to an organization hy professional
and bechnical personnel, conswliants. and
other skilled and unskilled Jabor, The value
of these services is notl reimbursable either
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aroa direst o indirost cost Jlowever the
value of donated sorvices may he used Lo
tunet cost gharing or matehing roguirements
1 aceordance with the Commorn Batle.

o The value of donabed gservices utilived in
L performance of a dirsct cost activity
shall, when material in amount, be consid-
crad e Ghie daterminasion of the non-profit
orranization's indiract costs or rates) and,
accordingly, shall be allocated & propor-
Lionate share of applicable indirect costs
when the following extst:

) The agerogate vatue of the services is
material:

(hy The gorvices are supported by a signiff-
sant amount, of the fndiract costs inenrred
by the non-profit, organization: and

i) The direct codal activity is not pursued
primarily for the honoflf of the Fodaral Gov-
arnment

(3 In those instances where there s no
hasis Tor determining the fair market valuve
ol the services rendersd, the recipient and
the cognizant agency shall negotiate an an-
propriate allocation of indirect cost to the
services.,

4) Where donated services directly bhenefit
a project supported by an award, the indirsct
costs allocated to the services will be consid-
ered as a parl of the total costs of the
project. Such indirect costs may be reim-
hursed under the awarg or used to meet cost
sharing or matching requirements.

(h) The valoe of the donated services may
he used wo mest cost sharing or matching re-
gquirements under conditions described in
Section 215.23 of 2 CFR part 216 (OMB Cir-
cular A-110). Where douated services are
wreated as indirect costs, indirect cost rates
will separate the value of the donations so
that reimbursement will not be made.

¢. Donated goods or gpace. (1) Donated
gonds: i.e., expendable personal property/sup-
plies, and donated use of space may be fur-
nished to a non-profit orgsnization. The
value of the goods and space ig nof reimburs-
able elther as a direct or indirect cost.

(2; The value of the donations may he used
to meet cost sharing or matching share re-
quirements under the conditions described in
4 CPR part 215 (OMB Circular A-110). Where
donations are treated as indirect costs, indi-
rect cost rates will separate the value of the
donations so that reimbursement will not be
made.

13. Bmployee morale, health, and welfare
costs.

a. The costs of employee information pub-
lications, health or first-aid clinics and/or
infirmaries, recreational activities, em-
ployee counseling services, and any other ex-
penses incurred in accordance with the non-
profit, organization’s established practice or
custom for the improvement of working con-
ditions, employer-employee relations, em-
ployee morale, and employee performance
are allowable.
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oo Sueh easls witl he equitably apportioned
Looall o sehivities of the non-profit. orpaniza-
Lion. Income generated from any of Lhese ac-
tivitigs will be ceredited to the cost thereof
unless such income has heen irrevocably sot
over Lo employee welfare organizations.

M. BEntertainment, costs. Costs of onter-
Ladnment, including amusement, diversion
and gocial sotivities and any costs direcily
agsociated with such costs (sueh as Lickets
o shows or sports events, moals, lodging.
rentals, transportation. and gratuities) are
unallowable.

1h. Baguhmnoent
tres

a. Far purposas of this suhparagraph. the
following dafinttions apply

(1) “Coapital Bxpanditures’ means expondi-
tures for tha acquisition cost, of capital aa-
sets (equipment,, bulldings, land), or expendi-
tures to make improvements to capital as-
gets that materially increase their value or
useful life. Acquisition cost means the cost
of the asset including the cost to put it in
place. Acquisition cost for equipment,. for ex-
ample, means the net invoice price of the
squipment, including the cost of any modi-
fications, attachments, accessories. oy auxil-
iary apparatus necessary to malke it asable
for the purpose for which it is acquired. An-
c¢illary charges. such as tades, duty, protec.
tive in transit insurance, freight. and instal-
lation may he included in, or excluded from
the acquisition cost in accordance with the
non-profit organization’s regular accounting
practices.

(%) “Wuipment' meany an article of non-
expendable, tangihle personsal property hav-
ing a useful life of more than one year and
an acquisition cost which equals or excesds
the lesser of the capitslization level estalb-
lished by the non-profit orgsnization for [i-
nancial stavement purposes, or $5000.

(3) "Special purpose equipment’ means
equipment, which is used only for research.
medical, scientific, or other technical activi-
ties. Bxamples of special purpose equipment.
include microscopes, x-ray machines, sur-
rical instruments, and spectrometers.,

(4) “General purpose equipment’ means
equipment, which is not limited to research,
medical, scientific or other technical activi-
ties. Bxamples include office eguipment and
furnishings. modular offices, telephone net-
works, information technology equipment
and systems, air conditioning squipment, re-
production and printing equipment, and
motor vehicles.

h. The following rules of allowability shall
apply to equipment and other capital ex-
penditures:

(1) Capital expenditures for general pur-
pose equipment, buildings, and land are unal-
lowahle as direct charges, excepl where ap-
proved in advance hy the awarding agency.

and othor capifal expendi
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(2) Capital expenditures for special purpose
equipment are allowable as direct cosbe, Pro-
vided thal items with a anit cost of 5000 or
more have the prior approval of the awarding
agency.

(3) Capital expenditures for jmprovements
vo land, buildings, or equipment which mate-
rially increase their value or useful life are
unallowable as a direct cost except with the
prior approval of the awarding agency.

(4) When approved as a direct charge pursut-
ant to paragraph 16.b.(1), (2), and (3) above,
capital expenditures will be charged in the
period in whieh the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency.

(5) Tguipment and other capital expendi-
tures are unallowable as indirect costs. How-
ever, see paragraph 11., Depreciation and use
allowance, of this appendix for rules on the
allowability of use allowances or deprecia-
tion on buildings, capital improvements, and
eguipment. Also, see paragraph 48., Rental
costs of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and sguipment.

(6) The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may be recovered by
continuing to claim the otherwise allowable
use allowances or depreciation on the equip-
ment, or by amortizing the amount to be
written off over a period of ysars negotiated
with the cognizant agency.

16. Tines and pemalties. Costs of fines and
penalties resulting from violabtions of or
{ajlure of the organization to comply with
Tederal, State, and local laws and regula-
tions are unallowable except when jncurred
as a result of compliance with specific Provi-
sions of an award or instructions in writing
{rom the awarding agency.

17. Fund raising and investment manage-
ment costs. a, Costs of organized fund rais-
ing, including financial campaigns, endow-
ment Arives, solicitation of gifts and be-
guests, and similar expenses ineurred solely
bo raise capital or obtain contributions are
unallowable.

. Coste of investment counsel and staff
and similar expenses incurred sclely bto en-
hance income {rom investments are nnallow-
able.

¢. Fund raising and investment activities
shall be allocated an appropriate share of in-
direct costs under the conditions described
in subparagraph B.3 of Appendix A tbo this
part.

18. Gaing and losses on depreciable assets.
« (1) Gains and Josses on sale, rebirement. or
other disposition of depreciable property
shall be included in the year in which they
oconr as crédits or charges Lo cost group-
ing(s) in which the depreciation applicable bo
such property was included. The amount of
the gain or Joss Lo be included as a credil or
charge Lo the appropriate cost grouping(s)
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shall be the difference between the amount
realized on the property and the
undepreciated basis of the propervy.

(2) Gains and Josses on bhe disposition of
depreciable property shall not be recognized
as n separate credit or charge under the fol-
lowing conditions:

(a) The gain or lost is processed through &
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix.

(b) The property ig given in exchange as
part of the purchase price of & similar item
and the gain or lose is taken into account in
determining the depreciation cost basis of
the new item.

(cl 4 loss results from the failure to main-
tain permissible insurance, excent as other-
wise provided in paragraph 22 of this appen-
aix.

(d) Compensation for the use of the prop-
erty was provided through use allowances in
lien of depreciation in accordance with para-
graph 9 of this appendiz.

(e) Gains and losses arising {rom mass or
extraordinary sales, retirements, or other
dispositions shall be considered on a case-by-
case basis.

b. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in sabparagraph a
shall be excluded in computing award costs.

19, Goods or services for personal use.
Costs of goods or services for personal use of
the organization’s employees alre unallow-
able regardless of whether the cost is re-
ported as taxable income to the employees.

90, Housing and personal living expenses. a.
Costs of housing (e.g., depreciation, mainte-
nance, utilities. furnishings, rent, ebc.),
housing allowances and personal living ex-
penses for/of the organization’s officers are
nnallowable as fringe benefit or indirect
costs regardless of whether the cost is 1e-
ported as taxable income bo the employvees.,
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponsored award and ap-
proved by awarding agencies.

b, The term “officers’ includes current and
past officers and emplovees.

91. 1dle facilities and idie capacity. a. As
used in this section the following terms have
the meanings sel forth helow:

(1) “TFacilities’” means land and huildings
or any portion thereof. eguipment individ-
ually or collectively, or any other tangible
capital asset, wherever located. and whether
owned o1 Jeased by the non-profil organiza-
tion,

(2) “'ldle facilities' moansg completely an-
used facilities thal are excess be the non-
profit organization’s current needs,

(3) “Idle capacity’ means the unused ca-
pacity of partially used {acilities. It is the
Qifference between: Thatl which a facility
could achieve under 100 percent operating
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me on s one-shift, hasis lese operating
nsorrantions resulting from time Jost foy re
s, setups, ansabisfnetory malerials, and
afher normal dolays: and the extont, ho which
e fnelltty was actunlly used 6o meet de-
mands  during  the accounting  period. A
nndti-ghift bagts should be npaed if {6 can he
shawn that this amount of asage woukd noy
mally he expected for the type of facility in-
vnlvad,

(h) "Cost of idle faciltios oy idle capacity™
moenns  corte Anch as mafntonance, ropafr,
honsing, rent, and othor retatod costs, e,
manrance, Interest, proporty taxes and do-
preciation or age allownnoos.

he The costs of idle Feflities are anallow-
abie excopt to thoe extent fhat:

1) They are nocessary Lo maot fluetbuations
m workload: or

(2) Althourh not necossary to moeat fluc-
tuations in workload, they were necessary
when acquired and are now idle hecause of
changes in program reguirements, efforts to
achieve more sconomical operations, reorga-
nization, termination, o1 other canses which
conld not have been reasonably foreseen.
Under the exception stated in this subpara-
rraph, costs of idle facilities are allowable
loy a reasonable period of time, ordinarily
ol to exceed one year, depending on the ini-
tintive taken to use, lease, or dispose of such
fanilities.

c. The costs of idle capacity are normal
costs of doing business and are a factor in
the normal fluctuatbions of wsage or indirect
cost rates from period to period. Such costs
are allowahle, provided that the capacity is
reasonably anticipated to be necessary or
was originally reasonable and is not subject
so reduction or elimination by use on other
Federal awards, subletting, renting. or sale,
in accordance with sound business, eco-
nomic, or security practices, Widespread 1dle
capacity throughout an entire facility or
among a group of assets having substantially
the same function may be considered idle fa-
cilities,

22. Insurance and indemnification. s, Ingur-
ance includes insurance which the organiza-
sion is required to carry, or which is ap-
proved, under the terms of the award and
any other insurance which the organization
maintains in connection with the general
conduct of its operations. This paragraph
does not apply to insurance which represents
fringe benefits for employees (see subpara-
graphs 8.g and §.1(2) of this appendix),

(1) Costs of insurance required or approved,
and maintained, pursuant to the award are
allowable,

(2) Costs of other insurance maintained by
the organization in connection with the gen-
aral conduct of its operations are allowable
subject to the following limitations:

(a) Types and extent of coverage shall be in
accordance with sound business practice and
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Lie vates and promiume shat) he reasonable
under Lhe eircumstances.

(h1 Costs allowed for business interruption
or other similar insarance shall be Hmitoed o
exclude covarage of management. fees.

(¢.) Cogts of insurance or of any provigions
for a reserve covering the risk of loss o
damage to Foderal propersty are allowable
only to the extent that the ovganization js
liahle for such Joss or damage,

() Provigions for a reserve under a sell-in-
aurance program are allowable to the axtent
that. fypes of coverage, exfient of coverago.
rater, and premiuoms would have hoen al-
lowed had {nsarance been purchased to covor
the risks. However, provision for known oy
reasonably estimated sclf-instrod linbilltios,
which do not become payable for more than
one yoear after the provision is made, shall
not exossd the present: value of the liability

(e} Costs of insurance on the lives of mrust.-
aes, officers, or other employees holding po-
sitions of similar responsibilities are allow-
able only to the extent that the insurance
represents additional compensation (see sub-
paragraph 8.g(4) of this appendix). The cost
of such insurance when the organization is
identified as the heneficiary is unallowable.

(f3 Insurance against defects. Costs of in-
surance with respect to any costs incurred to
correct; defects in the organization’s mate-
rials or workmanship are unallowahle

(g) Medical liability (malpractice) insar-
ance. Medical liahility insurance is an allow-
ahle cost of Federal research programs only
to the extent that the FPederal rescarch pro-
grams involve human subjects or training of
participants in research techniques. Medica)
liability insurance costy shall be treated as a
direct, cost and shall be assigned to indi-
vidual projects based on the manner in which
the insurer allocates the risk to the popu-
lation covered by the ingurance.

(3) Actual losses which could have heen
coverasd by permissible insursnce (throupgh
the purchase of Insurance or a. self-insurance
program) are unallowable unless express)y
provided for in the award, except:

(a) Costs incurred bhecause of losses nol
covered under nominal deductible insurance
coverage provided in keeping with sound
business practice are allowable.

(h) Minor losses not covered by insurance.
such as spoilage. hreakage, and disappear-
ance of supplies, which oceur in the ordinary
course of operations, are allowable.

b. Indemnification includes securing the
organization against liabilities to third per-
sons and any other logs or damage, not com-
penssted by insurance or otherwise. The Fed-
eral Government is ohligated to indemnify
the organigation only to the extent expressly
provided in the award.

23, Interest. a. Costs incurred for interest
on horrowed capital, temporary use of en-
dowment funds, or the use of the non-profit
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organization's own fands, however rep-
resented, are unallowable. However, interest
on debt incurred after September 29, 1996 to
acguire or replace capital assels (including
renovations, alterations, equipment, land,
and capita) assets acyuired through capital
leases), acguired after September 28, 1995 and
used in support of Federal awards is allow-
ahle, provided that:

(1) Tor [facilities acquisitions (excluding
renovations and alterations) costing over 810
million where the Federal Government's re-
imbursement is expected to egual or exceef
40 percent of an asset's cost, the non-profit
organization prepares, prior to the acguisi-
tion or replacement of the capita) asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities. Upon request, the needs jus-
tification must be provided to the Tederal
agency with cost cognizance authority as a
prerequisite to the continued allowability of
interest on debt and depreciation related to
the facility. The needs justification {for the
acguisition of a facility should include, at a
minimum, the following:

(a) A statement of purpose and justifica-
tion for facility acguisition or replacement.

(b) A statement as to why current facili-
ties are not adequate.

(c) A statement of planned future use of
the facility.

(d) A description of the {financing agree-
ment to be arranged for the facility.

(e) A summary of the building contract
with estimated cost information and state-
ment of source and use of funds.

(f) A schedule of planned ocoupancy dabes.

(2) For facilities costing over $500,000, the
non-profit organization prepares. prior to the
acyuisition or replacement of bhe facility, a
lease/purchase analysis in accordance with
the provisions of §§215.30 throngh 215.37 of 2
CFE 215 (OMB Circular A-110), which shows
that a financed purchase or capital lease is
jess cosbly to the organization than other
jeasing alternatives, on a net present value
basis. Discount rates used should be egual Lo
the non-profit organization’s anticipated in-
terest rates and should be no higher than the
fair market rate availahle to the non-profit
organization [rom an mnrelated (arm’s
length') third-party. The lgase/purchase
analysis shall include a comparison of the
net present value of the projected Lotal cost
comparisons of hoth alternatives over the pe-
riod the assel is expected Lo be used by the
non-profit. organization. The cosl compari-
song associated with purchasing the facilivy
shall include the estimated purchase price,
anticipaled operabing and maintenance cosbs
(including property taxes, if applicable) not
ipclnded in the debl financing, les: any eshi-
mated asset salvage value at the end of the
period defined above. The cosl comparison
for a capita) lease shall include the esti-
mated tota) Jease payments, any estimated
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Largain  purchase option, operabing and
maintenance costs. and taxes not included in
the capital leasing arrangement. jess any es-
simated credite due under the lease at the
end of the period defined above. Projected
operating lease costs shall be based on the
anticipated cost of Jeasing comparable facili-
ties at fair markel rates under rental agree-
ments thal wounld he renewed or reestalb-
lished over the period delined above, and any
expected maintenance costs and allowable
property taxes to be borne by the non-profit
organization directly or as part of the lease
arrangement.

(3) The actual interest ocost claimed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
lated (“arm’s length’’) third party.

(4) Investment earnings, including interest
income, on bond or loan principal, pending
payment of the construction or acguisition
costs, are used to offset allowable interest
cost. Arbitrage earnings reportable to the In-
ternal Revenue Service are not reguired to
be offset against allowable interest costs.

(5) Reimbursements are limited to the
least costly alternative based on the total
cost analysis reguired under subparagraph
23.1. of this appendix. For example, if an op-
erating lease is determined to he less costly
than purchasing through debt financing,
then reimbursement is limited bo the
amount determined if leasing had been used.
in all cases where a lsase/purchase analysis
is performed, Federal reimbursement shall
be based upon the least expensive alter-
natbive,

(6) Non-profit organizations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
refinance assets acguired before or reac-
guired after September 29, 1895, is not allow-
able.

(1 Interest attributable to fully depre-
ciated assets is nnallowable.

(c) For debt arrangements over §! million,
nnless the non-proflit organization makes an
initial eguity contribution to the asset pur-
chase of 20 percent or more, non-profit orga-
nizations shall reduce claims for interest ex-
pense by an amount equal to jimputed inter-
est sarnings on excess cash flow. which is Lo
be calewlated as follows, Aununally, non-prof-
il. organizations shall prepare a cumulative
(from the inception of the project) report of
monthly cash [lows thal includes inflows and
outflows, regardless of the [unding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construction inter-
est. and annnal interesl expense. FFor cash
flow caloulations. the annual inflow figures
shall be aivided by the number of months in
the year (usnally 12) that the building is in
service for monthly mmounts. Outfiows con-
sist of initial eguity contributions, debl
principal payments (less the pro rata share
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the unallowable  costs ol
land s and intorest paymonts Whore cumu-
fatdve nflows oxeood cumulative outfiows,
imberest. shall be calenlated on the excess
flows for that period and he treated as a re-
ducstion to allowable intorest expense. The
rate of interest to be used to compute earn-
tnge on oxcess cash flows ghall he the three
month Treasury Bill closing rate as of the
last, mginess day of that month.

() Substential relocation of federally-
aponrorad activities from a facility financed
by mdohtedness, the cost of which was fund-
ed in whole or part through Faderal reime-
hursemonts, to another fmeility prior to the
expiration of a poriod of 20 ysars requiroes no-
Lice to the Fadera) cognizant agency. The ox-
sent. of the reloeation, the amount of the
Faderal participation in the financing, and
the doprociation and interast charped Lo date
may require nogotintion and/or downward
adinstmonts of replacement. space charged to
Faderal programs in the future.

(¢) The allowable costs Lo acquire facilities
and equipment are lmited to s fair market
value available to the non-profit organiza-
tion from an unrelated (“arm’s length')
third party.

. Tor non-profit. organizstions subject to
“full coverage' under the Cost Accounting
Standards (CAS) as defined at 48 CTR
9003.201, the interest sllowability provisions
of subparagraph a do not apply. Instead,
these organizations' sponsorsd agreoments
are subject to CAS 414 (48 CFR 9803.414), cost
of money as an element of the cost of [acili-
ties capital, and CAS 417 (48 CFR. 9903.417),
cost. of money as an slement of the cost of
capite) assets under congtruction,

¢. The following definitions are to be used
for purposes of this paragraph:

(1) Re-acquired assets means assets held by
the non-profit organization prior to Sep-
tember 29, 1996 that have again come to be
held hy the organization, whether through
repurchage or refinancing. It does not in-
clude assets acquired to replace older assets,

(2) Initial equity contribution means the
amount or value of contributions made by
non-profit organizations for the acquisition
of the asset or prior to occupancy of facili-
ties.

(3) Asset costs means the capitalizable
costs of an asset, including construction
costs, acquisition costs, and other such costs
capitalized in accordance with GAAP.

24, Labor relations costs. Costs incurred in
maintaining satisfactory relations betwsen
the organization and its employees, includ-
ing costs of labor management committees,
employee publications, and other related ac-
tivities are allowable.

25. Lobbying. a. Notwithstanding other
provisions of this appendix, costs associated
with the following activities are unallow-
able:

anbributable Lo
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(1 Attomple Lo nfinonce the outcomes of
any Federal, State. oy local slection, ref-
arendum, initiative, or simflar procedure,
through in kind or cash contributions, en-
dorsements, publicity, or similar activity,

(%) Batablishing, administering, contrib
ating to. oy paying the exponses of a polit
fea) party, campaign, political action cony
mittae, or other organization estahlished for
the purpose of influencing the outeomes of
slactions;

(3 Any attompt to influence: The ntroduc
tion of Fodersl or State lepislation: or Lhe
anactmont or modification of any pending
FFadaral or State logislation through commu-
nication with any menmber or employer of
the Congrass or Stafie legislature (includine
afforts to infhuonce 8tate or loeal offfcials Lo
angame in similar lobbying activity), or with
any Government official or amployee n oo
noction with a decision to sign or veto on-
rolled legislation:

(4) Any attempt to influenoce: The intiroduc-
tion of Federal or State legislation: or the
enpctment or modification of any pending
Federal or State legislation hy preparing,
distributing or using publicity or propa-
ganda, or by urging members of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
march, rally, fundraising drive, Jobbhying
campaign or letter writing or telephone cam
paign; or

(5) Legislative liaison activities, including
attendance st lepislative sessions or com-
mittee hearings, gathering information re-
parding legisiation, and analyzing the effect
of legislation, when such activities are car-
ried on in support of or in knowing prepara-
tion for an effort to engage in unallowable
Jobhying.

. The following activities are excepted
from the coverage of subparagraph 25.a of
this appendis:

(1) Providing & technical and factual pres-
entation of information on a topic directly
related to the performance of a grant, cou-
tract or other agreement through hearing
tegtimony, statements or Jetters to the Con-
gress or a State legislature, or subdivision.
member, or cognizant staff member thereof.
in response to a documented request (includ-
ing a Congressional Record notice reqguesting
testimony or statements for the record at a
regularly scheduled hearing) made by the re-
cipient member, legislative body or subdivi-
sion, or a cognizant staff member thereof;
provided such information is readily obtain-
able and can be readily put in deliverable
form; and farther provided that costs under
thigs section for travel, lodging or meals are
unallowable unless incurred to offer testi-
mony at a regularly scheduled Congressional
hearing pursuant to a written requesf for
such presentation made by the Chairman or
Ranking Minority Member of the Committee
or Subcommittee conducting such hearing.
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(2) Any lobbying made unallowable by sub-
paragraph 2o.a.(8) of this appendix Lo inflo-
ence State legislation in order Lo directly re-
duee the cost, or to avoid maberial impair-
ment of the organization’s authority to nper-
form the grant, contract, or other agree-
ment.

(3) Any activity specifically authorized by
statnte to be undertaken with lunds {rom
the grant, contract, or other agreement.

¢, (1) When an organization seelks reim-
pursement for indirect costs, total lobhying
costs shall be separately identified in the in-
direct cost rate proposal, and thereafter
treated as other unallowable activity costs
in accordance with the procedures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shall submit, as part of
the annual indirect cost rate proposal, a cer-
tification that the reguirements and stand-
ards of this paragraph have been complied
with.

(8) Organizations shall maintain adeguate
records to demonstrate that the determina-
tion of costs as heing allowable or unallow-
able pursuant to paragraph 2b complies with
the requirements of this Appendix,

(4) Time logs. calendars, or similar records
shall not be required to be created for pur-
poses of complying with this paragraph dur-
ing any particular cal endar month when: the
employee engages in lobbying (ag defined in
subparagraphs 25.a. and b. of this appendix)
25 percent or less of the employee's com-
pensated hours of employment during that
calendar month, and within the preceding
five-year period, the organization has not
materially misstated allowable or nnallow-
able costs of any nature, inclnding legisla-
tive lobbhying costs. When the conditions de-
scribed in this subparagraph are met. organi-
zations are not reguired to establish records
to support the allowability of claimed costs
in addition to records already reguired or
maintained. Also, when the conditions de-
seribed in this subparagraph are met. the ah-
sence of time logs, calendars, or similar
records will not serve as a basis for dis-
allowing costs by contesting estimates of
lobbying time spent by employees during a
calendar monbh.

(6) Agencies shall establish procedures for
resolving in advance, in consultation with
OMB, any significant questions or disagree-
ments concerning the interpretation or ap-
plication of paragraph 26, Any such advance
resolution shall be binding in any subseguent
sebtlements, audits or investigations with
respect te thal grant or contract for pur-
poses of interpretation of this Appendix: pro-
vided, however, that this shall nol be con-
strued Lo prevent o conbraclor or grantee
from conbesting the lawluiness of such & de-
Lermination.

q. Bxecutive lobhying costs, Cosls incurred
in atbempting Lo improperly influence either
directly or indirectly, an employee or olficer

2 CER Ch. Il (1-1-09 Edition)

of the Executive Branch of the FPederal Gov-
ernment Lo give consideration o1 Lo act re-
garding & sponsored agreement or a regu-
latory mabter are nnallowable. Improper in-
fnence means any inflnence thal induces or
Lends to induce a Pederal employee or olficer
Lo give consideration or Lo act regarding a
federally-sponsored agreement or regulatory
matber on any basis other than the merits of
the matter.

26. Losses on other sponsored agreements
or coutracts. Any excess of costs over in-
come on any award is unallowable as a cost
of any other award. This includes, hut is not
Jimited to, the organization's contributed
portion by reason of cost sharing agreements
or any under-recoveries through negotiation
of lump sums for, or ceilings on, indirect
cosbs.

27, Maintenance and repair costs. Costs in-
curred for necessary maintenance, repair, or
upkeep of buildings and equipment (includ-
ing Federal property unless otherwise pro-
vided for) which neither add to the perma-
nent value of the property nor appreciably
prolong its intended life, but keep it in an ef-
ficient operating condition, are allowable.
Gosts incurred for improvements which add
to the permanent value of the buildings and
equipment or appreciably prolong their in-
tended life shall be treated as capital ex-
penditures (see paragraph 15 of this appen-
dix).

28. Materials and supplies costs. a. Costs
incurred for materials, supplies, and fab-
ricated parts necessary bo carry out a TFed-
eral award are allowable.

b, Purchased materials and supplies shall
be charged at their actunal prices. net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should be charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Ilncoming transpor-
tation charges are a proper part of materials
and supplies costs.

¢. Only materials and sapplies actually
used for the performance of a Federal award
may be charged as direct costs.

a. Where federally-donated or furnished
materials are used in performing the Federal
award, such materials wil) be used without
charge.

09, Meetings and conlerences. Costs  of
meetings and conferences, the primary pur-
pose of which is the dissemination of- tech-
nical information, are allowable. Thig in-
cludes costs of meanls, transportation, rental
of facilities. speakers’ fees, and other items
incidental to such meetings or conferences.
Bul see paragraphs 14., Entertainment costs.
and 33., Participant support costs of this ap-
pendix,

30, Memberships, subseriptions, and profes-
sional activity costs. a. Costs of the non-
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profit orpanization’s
neas  toachnieal, and
tione nre allowahle

I Costs of the nop-profit. organization’s
subaeriptions to business, professional, and
technion) periodicals are allowabia.

¢ Costs of membership in any civie or
community organization are allowable with
prior amproval hy Foderal cognizant agency.

d Costs of membership in any country club
or sacinl or dining ctub or organization are
unallowable.

31, Organization costs. Bxpoenditures, sueh
as incorporation faos, brokoers' fees, fees to
promoters, organizers or managoement con-
sultants, attormeys, pcocountants, or invast-
ment. conngslors, whather or not emnlovses
of the organtzation, In connoation with e
tablishment or reorganization of an organi-
zation, are unallownbhle excapt with prior ap-
proval of the awarding agoeney.

32, Page charges in professional journals.
FPage charges foy professional journsl publi-
samions are allowable as a necessury part of
ressarch costs, where:

a. The regesrch papers report work sup-
ported by the Federal Government: and

h. The charges are levied impartially on all
research papers published by the journal,
whether or not by federally-sponsored au-
thors.

33, Participant support costs. Participant
support costs are direct costs for items such
as stipends or subsistence allowances, travel
allowances, and registration fees paid to or
on behalf of participants or trainees (hut not
employees) in connection with meetings,
sonferences, symposia, or training projects.
These costs are allowahle with the prior ap-
proval of the awarding agency.

34. Patent costs, a. The following costs re-
lating to patent and copyright matters are
allowable: cost of preparing disclosures. re-
ports. and other documents reqguired by the
Federal award and of searching the art to
the extent necessary to malke such disclo-
sures; cost of preparing documents and any
obher patent costs in connection with the fil-
g and prosecution of a United Sfates pat-
ant application where title or royalty-free li-
cense is required by the Federal Government
to be conveyed to the Federal Government;
and general counseling services relating to
patent and copyright matters, such as advice
on pstent and copyright laws, regulations,
clauses, and employee agreements (buf see
paragraphs 37., Professional services costs,
and 44., Royalties and other costs for use of
patents and copyrights, of this appendix).

b. The following costs related to patent
and copyright matter are unallowable:

(1) Cost of preparing disclosures, reports,
and other documents and of searching the
arl to the extent necessary to make disclo-
sures not required by the award.

(2) Costs in connection with
prosecuting any foreign patent application,

moenthership in g
profegsional orpanisn-

. ganization
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or any United  States pateont application
where the FPederal award does not require
conveying Gitle or a rovalty-free license to
the Federal Government (hut see paragraph
15, Royvaelties and ather costs for vse of pat-
ents and copyrights, of this appendix)

35, Plant and homeland scourity costs
Naoaessary and reasonable expenses incurred
for routine and homsland sscurity Lo protect
facitities. personnel, and work prodocts are
allowalble. Such costs include, hut are not
Hmited to, wapes and uniforms of porsennel
engaged in security activities, eguipment:
barriers: contractual seourity sgervices: con-
sultants; ete, Capltal expenditiures for home-
land and plant security purposes are sulyect
Lo paragraph 1. Bguipment and other cap
{ta) sxponditures, of this appondix.

36, Pre-agreement costs. Pre-award costs
are thoge incurred prioy to the effective date
of the award directly pursuani, to the nego-
tiation and In anticipation of the award
where such cogts are necessary 6o comply
with the proposed delivery schedule or period
of performance. Such costs are allowable
only to the extient that they would have been
allowahle if incurred after the date of the
award and only with the written approval of
the awarding agency.

37. Professional services costs. a. Costs of
professional and consultant services ren-
dered by persons who are members of a par-
ticular profession or possess a special sicill
and who are not, officers or employees of the
non-profit. organization, are allowable, suh-
ject to subparagraphs b and ¢ when rosson-
able in relation to the services rendered and
when not contingent upon recovery of the
costs from the Federal Government. In sddi-
tion, legal and related services are limited
under paragraph 10 of this appendix.

b, In determining the allowability of coste
in a partioular case. no single factor or any
gpecial combination of factors is necessarily
determinative. However, the following fac-
tors are relevant:

(1) The nature and scope of the service ren-
dered in relation to the service required.

(2) The necessity of contracting for the
service, considering the non-profit. organiza-
tion's capability in the particular area.

(3) The past pattern of such costs, particu-
larly in the years prior to Federal awards,

(4) The impact of Federal awards on the
non-profit organization's business (i.e., what
new problems have arisen;.

(b) Whether the proportion of Federal work
to the non-profit orgenization’s total husi-
ness is such as to influence the non-profit or-
in favor of incurring the cost,
particularly where the services rendered are
not of a continuing nature and have little re-
lationship to work under Federsl grants and
contracts.

(6) Whether the service can bhe performed

filing and more economically by direct employment
rather than contracting.
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(7y The gualificationg of the individual or
concern rendering the serviee and the cus-
yomary fees charged, especially op non-Fed-
eral awards.

(8) Adeqguacy of the contractual agreement
for the service (c.g., description of the serv-
jce, estimale of time reguired, rate of com-
pensation. and terntination provisions).

¢. 1n addition to the factors in subpara-
graph 37.b of this appendix, retainer fees Lo
be allowable must be supported by evidenoce
of bona fide services available or rendered

38. Publication and printing costs. a. Publi-
cation costs incinde the costs of printing (in-
cluding the processes of composition, plate-
making, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion. mailing, and general
nandling. Publication costs also include page
charges in professional publications.

b. If these costs are not identifiable with a
particular cost objective, they should be al-
Jocated as indirect costs to all benefiting ac-
tivities of the non-profit organization.

¢. Page charges for professional journal
publications are allowable as & hecessary
part of research costs where:

(1) The research papers report work sup-
ported by the Federal Government: and

(2) The charges are levied impartially on
al) research papers published by the journal,
whether or not by federally-sponsored au-
thors.

39. Rearrangement and alteration costs.
Costs incurred for ordinary or normal rear-
rangement and alteration of {acilities are al-
Jowable. Special arrangement and alteration
costs incurred specifically for the project are
allowable with the prior approval of the
awarding agency.

40. Reconversion costs. Costs incurred in
the restoration or rehabilitation of the non-
profit organization’s facilities to approxi-
mately the same condition exisbing imme-
diately prior to commencement of Federal
awards, less costs related to normal wear
and tear, are allowable.

41. Recruibing costs. a. Subject to subpara-
araphs 41.b, ¢, and 4 of this appendix, and
provided that the size of the stafl recruited
and maintained is in keeping with workjoad
requirements, costs of *help wanted’’ adver-
tising, operating costs of an employment of-
lice necessary to secure and maintain an
adeguate staff. costs of operating an aptitude
and  educational tesbing program, travel
cosbs of employees while engaged in recruit-
ing personnel. travel coste of applicants for
interviews for prospective employment, and
relocation costs incurred incident Lo recrul-
ment of new employess, are allowable Lo the
extent thal snch costs are incurred pursuant
Lo a well-managed recrujtment program.
Where the organization uses employment
agencies, costs thal are not in excess of
standard commercial rates for snell services
are allowable.

2 CFR Ch. Il (1-1-09 Edition)

b. In publications. costs of help wanted ad-
vertising that includes color. includes adver-
tising material for other than recruitment
purposes, or is excessive in size (taking into
consideration recruitment  PRIPoOSEs for
which intended and normal organizational
practices in this respect). are unallowable.

¢. Costs ol help wanted advertising. specia)l
emoluments, fringe benefits, and salary al-
Jowances incurred to attract proiessional
personnel from other organizations thal do
not meet the test of reasonahleness or do not
conform with the established practices of the
organization, are unallowable.

a. Where relocation costs incurred incident
to recruitment of a new employee have been
allowed either as an allocable direct or indi-
pect cost, and the newly hired employee re-
signs for reasons within his control within
twelve months after being hired, the organi-
zation will be required to refund or credit
such relocation costs to the Federal Govern-
ment.

42. Relocation costs. a. Relocation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of not less than 12
months) of an existing employee oI upon re-
cruitment of a new employee. Relocation
costs are allowable, subject to the limitation
described in suhparagraphs 42.b, ¢, and d of
this appendix, provided that:

(1) The move is for the henefit of the em-
ployer.

(2) Reimbursement to the employee is in
accordance with an established written pol-
jcy consistently followed by the employer.

(3) The reimbursement does 10t exceed the
employee's actual (or reasonably estimated)
expenses.

). Allowable relocation costs for ecurrent
employees are limited to the following:

(1) The costs of transportation of the em-
ployee, members of nis immediate family
and his household, and personal effects to
the new location.

(2) The costs of {inding a new home, sueh
as advance trips by employees and spouses 6o
jocabte living guarters and temporary lJodging
during the transition peried, up to maximum
period of 30 days, including advance brip
time.

(3) Closing cosls, such as brokerage. legal,
and appraisal fees, incidenl to the disposi-
tion of the employee’s former home. These
costs, together with those described in sub-
paragraph 42.0.(4) of this appendix, are lim-
jted to b percent of the sales price of the em-
ployee's former home.

(4) The continuing costs of ownership of
the vacanl former home after the settiement
or lease date of the employee’s new perma-
nent home. such as maintenance of buildings
and grounds (exclusive of fixing up expenses),
utilities, taxes, and property insnrance.

(5) Other nscessary and reasonable ex-
penses normally inecident Lo relocation. such
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as Llie costs of canceling an unexpired leasc
disconnecting and refustalling houschold ap-
pliances, and purchasing insurance against
logs of or damages Lo personal property. The
cost. of canceling an unexpired lease is Jim-
itod Lo thrse times the monthly rental.

¢, Allowable relocation costs for new em-
ploysas are Hmitod to fhose deseribed in sub-
paragraph 49.h(1) and (2) of this appendix.
Whoen relocation costs incurred incident to
e racruitment, of new smployess have heen
allowod cither as a direct or indirect cost
and the omployaee redigng for rensons within
his control within 12 months after hire, the
orgpnigation shall rafund ov cradit the Fod-
orn) Govarnment for t68 share of tho cost.
However, the costs of travel to an oversoas
Jocation shall he conafdersd travel coats In
aacordance with paragraph 50 and not. retocs-
tion costs for the purpose of this paragraph
if dependents are not permitted at the loca-
Lion for any reagon and the costs do not in-
clude costs of transporting houschold goods.

d. The following costs related to relocation
are unallowahle:

(1) Fees and other costs associated with ac-
quiring a, new home.

(2) A loss on the sale of a former home.

(3) Continuing mortgage principal and in-
terest payments on a home being sold.

(4} Income taxes paid by an employee re-
latad to reimbursed relocation costs.

43. Rental costs of huildings and equip-
mient. a. Suhjact to the limitations deseribed
iy subparagraphs 43.h. through d. of this ap-
pendix, rental costs are sllowable to the ex-
rent that the rates are reasonsble in light of
such factors ag Rental costs of comparable
property. if any: msrket conditions in the
area. alternatives availahle; and, the type.
life expectancy, condition, and value of the
property leased. Rental arrangements should
be reviewed periodically to determine if cir-
cumstances have changed and other options
are available,

). Renta) costs under “sale and lease back ™
arrangements are allowable only up o the
amount that would be allowed had the non-
profit organization continved to own the
property. This amount would include ex-
penses such as depreciation or use allowance.
maintenance, taxes, and insurance.

¢. Rental costs under ‘less-than-arms-
length’ leases are allowable only up to the
amount (as explained in subparagraph 48.b.
of this appendix) that would be allowed had
title to the property vested in the non-profit
organization. For this purpose, a less-than-
arms-length lease is one under which one
party to the lease agreement is able to con-
trol or substantially influence the actions of
the other. Such leases include, hutf are not
limited t0 those hetween divisions of a non-
profit organization: non-profit organigzations
under common control through common offi-
cers, directors, or members; and a non-profit
organization and a director, strustee, officer,

Pt. 230, App. B

ey employee of Lhe non-profit organisa-
Lion or his immediate fumily, either directly
o thirough corparations, trusts, or similay
arrangements in which they hold a confrol:
Jling interest. Por example, a non-profit. orga
nization may establish a separate corpori-
tion for the sole purpose of owning property
and leasing it back to the non-profit organi-
zation.

d. Rental costs under leases which are re-
quirad to be preated sk capital leases under
GAAP are allowable only up to the amount
(ak explained in gubparegraph b) that would
be allowed had the nop-profit arganization
purchaned the property on the date the lease
apresment was executed. The provisions of
Finaneinl  Accounting  Standards  Roard
Statomoent 18, Accounting for l.essns. shall
be used Lo determine whether a lease is a
capital Joase. Interest costs related Lo cap-
ital loases are allowable to the extent they
meel the criteria in paragraph 23 of thig ap
pendix. Unabowable costs include amounts
paid for profit, management fees, and Luxes
that, would not have bsen incurred had the
non-profit organization purchased the facil-
ity

44. Royalties and other costs for use of pat-
ents and copyrights. a. Royalties on 4 patent
or copyright or amortization of the cost of
acquiring by purchase a copyright, patent. oy
rights thereto, necessary for the proper per-
formance of the award are allowable unless:

(1; The Federal Government has a licenst
or the Mght to free ase of the patent or copy-
right.

(2) The patent or copyright has heen adjiu-
dicated no be invalid, or hag heen administra-
tively determined to he invalid.

(3) The patent or copyright is congidered to
be unenforceshle.

(4) The patent or copyright is expired.

h. Spenial care should he exercised in de-
termining reasonableness where the roval-
ties may have arrived at as a result of less-
than-arm's-length bargaining. ¢.g..

(1) Royvalties paid to persons. including
corparations, affilisted with the non-profit
organization.

(2) Royalties paid to unaffiliated parties,
including corporations, under an agreement
entered into in contemplation that a Federal
award would he made.

(3) Royalties paid under an agreement en-
tered into after an award is made to a non-
profit organizetion.

¢. In any case involving a patent or copy-
right. formerly owned by the non-profit orga-
nization, the amount of royalty allowed
should not exceed the cost which would have
been allowed had the non-profit organization
retained title thereto.

45, Selling and marketing. Costs of selling
and marketing any products or services of
the non-profit organization are unallowable
(unless allowed under paragraph 1. of this ap-
pendix as allowable public relations cost.
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However, these cosle are allowable as direct
costs, with prior approval by awarding agen-
cieg, when they are necessary for the per-
formance of Federal programs.

46. Specialized service {acilivies. a. The
costs of services provided by highly complex
or specialized facilities operated hy the non-
profit organization, su ch as compubers, wind
tunnels, and reactors are allowable, provided
the charges [or the services meet the condi-
tions of either paragraph 46 b. or c. of this
appendix and, in addition. take into account
any items of income or Tederal financing
that gualify as applicable credite under sub-
paragraph A.b. of Appendix 4 to this part.

b. The costs of such services, when mate-
rial, must be charged directly to applicable
awards hased on actual usage of the services
on the basis of a schednle of rates or estab-
lished methodology that does not discrimi-
nate against federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed to recover only the
aggregate costs of the services. The costs of
each service shall consist normally of both
its direct costs and its allocable share of all
indirect costs. Rates shall be adjusted at
jeast biennially, and shall take into consid-
eration overnmder applied costs of the pre-
vious period(s).

¢. Where the costs incurred for & service
are not material, they may be allocated as
indirect cosbs,

d4. Under some extraordinary cir-
cumstances, where it is in the best interest
of the Federal Government and the institu-
tion to establish alternative costing arrange-
ments, such arrangements may he worked
out with the cognizant Federal agency.

47. Taxes. . In general, taxes which the or-
ganization is reguired to pay antl which are
paid or accerned in accordance with GAAP,
and payments made to Jocal governments in
lien of taxes which are commensurate with
the local -government services received are
allowable, except for taxes [rom which ex-
emptions are available to the organization
directly or which are available to the organi-
zation based on an exemption afforded the
Tederal Government and in the labter case
when the awarding agency makes available
the necessary exemption certificates, special
assessments on land which represent capital
improvements, and Tederal income taxes,

3. Any refund of taxes, and any payment Lo
the organization of interest thereon. which
were allowed as award costs, will pe credited
either as a cost reduction or cash refund, as
appropriate, to the Tederal Government,

48, Termination costs applicable 0 spon-
sored agreements, Termination of awards
generally gives rise to the incurrence of
costs, or the need for special treatment of
costs, which would not have arisen had the
TFederal award not heen terminated. Cost
principles covering these items are set forth

2 CFR Ch. Il (1-1-09 Edition)

helow. They are to be used in conjunction
with the other provisions of this appendix in
termination sitnations.

a. The cosl of items reasonably usable on
the non-profit organization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it would
nol retain such items at cost withoul sus-
taining a Joss. In deciding whether such
iteme are reasonahly usable on other work of
the non-profit organization, the awarding
agency should consider the non-profit. orga-
nization’s plans and orders lor current and
schednled activity. Contemporaneous pur-
chases of common items by the non-profit
organization shall Dbe yegarded as evidence
that such items are reasonably usable on the
non-profit organization’s other work. Any
acceptance of common items as allocable to
the serminated portion of the TFederal award
shall be limited to the extent that the gunan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
quantitative requirements of other work.

1. If in & particular case, despite all rea-
sonable efforts by the non-profit organiza-
tion. certain costs cannot be discontinned
immediately after the eifective date of ter-
mination, such costs are generally allowable
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-profit or-
ganization to discontinue such costs shall he
unallowable.

c. Loss of useful value of special tooling,
machinery, and is generally allowable if:

(1) Such special tooling, special machinery,
or eguipment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

(2) The interest of the Federal Government.
is protected by transfer of title or by other
means deemed appropriate by the awarding
agency. and

(81 The loss of useful value {or any one ter-
minated Federal award is limited to that
portion of the acguisition cost which hears
the same ratio to the total acquisition cosl
as the terminated portion of the TPederal
award bears to the entire terminated Federal
award and other Federal awards for which
the special booling, special machinery, or
synipment was acquired.

a4, Renta) costs under nnexpired leases are
generally allowable where clearly shown to
have been reasonably necessary for the per-
formance of the terminated Tederal award
Jess the residual value of such leases, il

(1) The amount of such rental claimed does
not exceed the reasonable use value of the
property leased for the period of the Federal
award and such further period as may be rea-
sonable, and

(2) The non-profit organization makes all
reasonable efforts Lo Lerminate, assign, set-
tle. or otherwise reduce the cost of such
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leane Thore also may be inelnded the cost of
alterations of sueh Jonsad property, providod
anch alborations woere hecessary for the per-
formance of the Poderal award, and of rea-
sonabte rastoration required by the provi-
sans of Lhe lease

¢ Sottlemaent expenses including the fol-
Towing are gonorally allowable:

(1) Accounting, lewal, clerical, and similar
anste reagonably necessary for:

(a) The proparation and presentation to
the awarding agency of sottloment claims
and supporting data with respsct to tho ter-
minated portion of the Padoral award, unloss
the termination s for default (wee §215.6) of
2GR part 216 (OMDB Cireulayr A~110); and

() The termination and sottlemont, of nob-
awnrias.

(21 Regsonable costg for the storage, trans-
portation, protection, and disposition of
property provided hy the Federal Govern-
ment or acqiiired or produced for the Federal
award, excepl when grantees or contractors
are reimbursed for disposals at a predeter-
mined smount {n accordance with §215.32
through 215,37 of 2 CFR part 215 (OMB Cir-
cular A-110).

(3) Indirect costs related to salaries and
wapes incurred as settlement expenses in
subparagraphs 48.e.(1) and (2) of this appen-
dix. Normally, such indirect costs shall be
limited to fringe henefits, occupancy cost,
and immediate supervision.

f. Claims under sub awards, including the
allocsble portion of claims which are com-
mon to the Federal award, and L other work
of the nou-profit organization are generally
allowable.

An appropriste share of the non-profit or-
ranization's indirect expense may be allo-
cated to the amount of settlements with sub-
contractors and/or subgrantees, provided
that the amount allocated is otherwise con-
sistent with the basic guidelines contained
in Appendix A. The indirect expense so allo-
cated ghall exclude the same and similar
costs claimed directly or indirectly as settle-
ment. expenses.,

49, Training costs. a, Costs of preparation
and maintenance of a program of instruction
including but not limited to on-the-job,
clagsroom, and apprenticeship training, de-
signed to increase the vocational effective-
ness of employees, including training mate-
rials, textbooks, salaries or wages of trainees
(excluding overtime compensation which
might arise therefrom), and (i) salaries of the
director of training and staff when the train-
ing program is conducted by the organiza-
tion; or (ii) tuition and fees when the train-
ing is in an institution not operated by the
organization, are allowable.

b. Costs of part-time education, at an un-
dergraduate or post-graduate college level,
including that provided at the organization’s
own facilities, are allowable only when the
course or degree pursued is relative to the

Pl. 230, App. B

finkd o which Lhe employoe is now working
or may reagonably be expected wo work, and
are limited Lo

(1) Training materials.

(%) Taxthooks.

(31 Pees charges hy the educational instatu
o,

t4y Tuition charged by the aducational in
gtitntion or, in liew of tuition, instructors’
snlaries and the related share of indirect
costs of tha educational institution to the
exfent that the sum thersof is not in excess
of the tuition which would have haen paid (o
the participating educational institution.

(5y Sninries and related costin of inatructors
who are employoees of the organization

(6} Straipht-time compensation of cach
employae for time apent attonding classes
during working hours not in excess of 156
hours per year and only to the extent Lhat
circumstances do not permit the operation of
clasges or attendance af classes after regulay
working hours; otherwise, such compensa-
tion is unallowable.

¢. Costs of tuition, fees, training materials,
and texthooks (but not subsistence, salary.
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization’s own facilities. at
a, pogt-graduate (but not undergraduate) col-
lege lovel, are allowable only when the
course or degree pursued s related fo the
field in which the employee is now working
or may reassonably be expected to work, and
only where the costs receive the prior an
proval of the awarding agency. Such costs
are limited to the costs attributable to a
total period not to exceed one schonl yvear foy
each emplovee so trained. In unusual cases
the period may be extended.

d, Cosgts of attendance of up to 16 weeks per
employee per year at specialized programs
specifically desipned to enhance the effec-
tiveness of executives or managers or to pre-
pare employees for such positions are allow-
able. Such costs include enrollment fees.
training materials, textbooks and related
charges, employees' salaries. suhsistence.
and travel. Costs allowable under this para-
graph do not include those for courses that
are part of a degree-oriented curriculum,
which are allowable only to the extent set
forth in subparagraphs b and c.

e. Maintenance expense, and normal depre-
ciation or fair remtal, on facilities owned or
leased by the organization for training pur-
poses are allowable to the extent set forth in
paragraphs 11, 27, and 50 of this appendix,

f. Contributions or donations to edu-
cational or training institutions, including
the donation of facilities or other properties,
and scholarships or fellowships, are unallow-
able.

. Training and education costs in excess
of those otherwise allowable under subpara-
graphs 49.b and ¢ of this appendix may be al-
lowed with prior approval of the swarding

i3}
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agency. To be considersd for approval, the
organization must demonstrabe that such
costs are consistently incurred pursuant Lo
an established training and education pro-
eram, and thal the course or degree pursied
is relative to the field in which the employee
is now working or may reasonably be ex-
pected to work,

50, Transportation costs. Transportation
costs include freight, express, cartage. and
postage charges relating either to goods pur-
chased, in process, or delivered. These costs
are allowable. When such costs can readily
be identified with the items involved, they
may be directly charged as transporsation
costs or added to the cost of such items (see
paragraph 28 of this appendix). Where iden ti-
Tication with the materials received cannot
readily be made, transportation costs may be
charged to the appropriate indirect cost ac-
counts if the organization follows a con-
sistent, equitable procedure in this respect.

51, Travel costs.

a. General. Travel costs are the expenses
for transportation, lodging, snbsistence, and
related items incurred by employees who are
in travel status on official business of the
non-profit organization. Such costs may be
charged on an actual cost bhasis, on a per
diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally allowed in like circumstances in
the non-profit organization's non-lederally-
sponsored activities.

b. Lodging and subsistence. Costs incurred
by employees and olficers for travel, includ-
ing costs of lodging, other subsistence, and
incidental expenses, shall be considered rea-
sonable and allowable only to the extent
such costs do not exceed charges normally
allowed by the non-profit organization in its
regular operations as the result of the non-
profit organization’s written travel policy.
In the absence of an accepbable, written non-
profit organization policy regarding travel
costs, bthe rates and amounts established
under subchapter I 'of Chapter 57. Title b,
United States Code (“Travel and Subsistence
Expenses: Mileage Allowances’), or by the
Administrator of General Services, or by the
President (or his or her designee) purstant
to any provisions of such subchapter shall
apply Lo travel under Tedera) awards (48 CTR
31.206-46(xn)).

¢. Commercial air travel. (1) Airfare costs
in excess of the customary standard commer-
cial airfare (coach or eguivalent). Tederal
Government contract airfare (where author-
jmed and available), or the Jowest commercial
discount airfare are unallowable except when
sucl accommodations wowld: reguire cireui-
tous routing; require travel during unreason-
able honrs: excessively prolong travel: result
in additional costs that wonld offsel the

2 CFR Ch. Il (1-1-09 Edition)

pransportation savings: oy offer accommoda-
tione nol reasonably adeguate for the trav-
sler's medical needs. The non-profit organi-
zation must justify and document these con-
ditions on a case-hy-case basig in order for
the use of first-class airfare to be allowable
in such cases.

(2) Unless @ pattern of avoidance is de-
tected, the Federal Government will gen-
erally nol gunestion a non-profit organiza-
tion's determinations thal customary stand-
ard airfare or other discount airfare is an-
available for specific trips if the non-profit
organization can demounstrate either of the
following: that such airfare was not avail-
able in the specific case; or that it is the
non-profit organization’s overall practice to
make routine use of snch airfare.

. Air travel by other than commercial
carrier. Costs of travel by non-profit organi-
sation-owned, -leased, or -chartered aircraft
include the cost of lease, charter, operation
(including personnel costs), maintenance, de-
preciation, insurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph) c., is unal-
lowable.

e. Foreign travel. Direct charges for for-
eign travel costs are allowable only when the
travel has received prior approval of the
awarding agency. Each separate {oreign trip
must receive such approval. For purposes of
this provision, “foreign travel” includes any
travel outside Canada, Mexico, the United
Stabes, and any United States territories and
possessions, However, the term ‘‘foreign
travel' for a non-prolit organization located
in a foreign country means travel outside
that country.

52. Trustees. Travel and subsistence costs
of trustees (or directors) are allowable, The
costs are subject to restrictions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 5] of this appendix.

APPENDIX C TO PART 230—NOK-PROFIT
ORGANIZATIONS NOT SUBJECT TO
TH1S PART

Advance Technology Institute (ATI),
Charleston, South Carolina

9. Aerospace Corporation, I Segundo, Cali-
fornia

5. American Institutes of Research (AIR),
Washington DC

. Arzonne National Laboratory, Chicago, 11-
linois

5. Atomic
ington, DC

G. Battelle Memorial
Headguartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
New York

8. Charles Stark Draper Laboratory, 1ncor-

porated, Cambridge, Massachusebtts

—

£

Casualty Commission, Wash-

Institute,
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9 ONA Corparation (CNACH, alexandra, Vir
AT
Fnvironmental  Institote
Ann Arbor, Michigan
Geargin Institnte of Technology/Georgia
Toeah Applicd Rescarch Corporation/Gen-
Toch Rosearch  Instituse,  Allanta,
finorein
1 Hantord Environmonts)
sron, Richland, Washington
13 7T Research Institate, Chicago, IHinois
11, Inativate of Gas Technology, Chicago, 11-
hnoig
Inatitute for Dofense Analysis, Aloxan-
drin, Virginia

in ol Michigan.
1
a

Health Founds-

1

v 1M, Moelman, Virpinga

O Mitre Corpovation, Bedford. Mirssechu
a0ty

1 Mitretek Systems, Inc., Falls Chureh,

Virginia
19 National Radiological Astronomy Ohserv.
atory, Groeen Banlk, Wost Virginia
20. National Renewable Energy Laboratory,
Golden, Colorado .
Oak Ridge Associated Universities, Oak
Ridge. Tennessee

2}

Pt. 230, App. C

20 Rand Carporation. sants Monies, Cali-
lornia

23, Research Triangle Institute, Ressarch
Triangle Park, North Carolina

24, Niverside RRescarch mstitute, New Tork,
Now York

25, South  Carolina  Research  Authority
(SCTA ), Charleston, South Caroling

20 Sounthern  Research  Inatitote.  Bir-

mingham, Alahsma

27. Sonthwest Research Institute. San Anto-
nio, Texas

28, SRI International, Menlo Park. Califormia

20, Syracuse Raesearch Corporation. Syra-
cuae, New York

30, Universitios Resenrch Agsociation, Tnoor-
poratad (National Aceoleration J.aby, Ar
gonne, Iinaoig

31, Urban Institute, Washington DC

32. Non-profit. insurance companiss, such as
Blue CGrogs and Blue Shield Organizations

33, Other non-profit organizations as nego-
tiated with awarding agencies

PARTS 231-299 [RESERVED]
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Circular No. A-133
Reviged to show changes published in the Federal Registers
of June 27, 2003 and June 26, 2007
audits of States, Local Governments, and Non-Profit Organizations

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: audits of States, Local Governments, and Non-Profit Organizations
1 purpose. This Circular ig iesued pursuant to the Single audit Act of
104-156.

9g8-502, and the Single pudit act Amendments of 1996, FP.L.
standards for obtaining consistency and uniformity among Federal
local governments, and non-profit

1984, P.L.
Tt sets forth
agencies for the audit of States,
organizations expending Federal awards.

2. authority. Circular A-133 is issued under the authority of sections
503, 1111, and 7501 et seq. of title 31, United States Code, and Executive

orders 8248 and 11541.
This Circular rescinds Circular 2-128,

wnudits of State and Local Governments, " issued April 12, 1985, and supersedes
the prior Circular x-133, "audits of Institutions of Higher Education and

other Non-Profit Institutions,” igsued April 22, 19%6. For effective dates,

see paragraph 10.

3. Rescission and Supersession.

4. policy. Except as provided herein, the standards set forth in this
Ccircular shall be applied by all rederal agencies. If any statute :
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subsequent statute shall

govern.

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entity (a

recipient or another subrecipient) .

n-U.5. based entities expending

This Circular does not apply to 1o
as a recipient or indirectly as a

Federal awards received either directly
subrecipient.

The definitions of key terms used in this Cilrcular are

5, Definitions.
contained in § 105 in the Attachment -to this Circular.
6. Required Action. The gpecific requirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the attachment to

this Circular. Federal agencies
making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Ccircular in codified regulations as provided in
Section 10 (below), unless different provisions are required by Federal

statute or are approved by the office of Management and Budget (OMB) .

OME will review Federal agency regulations and
ovide interpretations of policy
effective and efficient

7. OME Responsibilities.
implementation of this Circular, and will p¥
requirements and assistance to ensure uniform,

implementation,

Further information concerning Circular B-133 may
inancial Standards and Reporting Branch, Office

e of Management and Budget, washington,

8. Information Contact.
be obtained by contacting the F
of Federal Financial Management, Offic
DC 20503, telephone (202) 395-3993.




oy

This ircusary will ohave a poliaoy review three years {1

eI Lifeclive Dates. The atandards set forth 1n 4. 400 of the Atvachmen:
Coothas Cirsular, which apply directly to Federal agencies, shall be effect.ve
luly b, 1996, and shall apply to audits of fiscal years beginning after June
20, 1096, except as otharwise specified in § LA00((a),

The standards set forth in this Circular that Federal agencies shall
APy va non Federal entities shall be adopted by Federal agaencies in codl{)ed
requiations not Jater than 60 days after publication of this final revision
in the I'aderal Register, so that they will apply to audits of figcal years

boginning afrer June 30, 1996, with the exception that §&___.305(b) of the

A tachment applies to audits of fiscal years beginning after June 30, 1998,
28, although the Cirvcular is rescinded, and

ey o

The oy rament ool Clryoular -l
e VOG0 gm0 2y A-103 ramain In effect for audits of fi:

Pverproong o 2y hefove June 30,

g publiched in che Faederal Register June Z7, 2003, are
al years ending afrer December 21, 2003, and early
mitted with the ption of the definition of
L effective July 28, 2007,

Me revisi

Bllact yve oy f

LTS Ementat ion not per
aversight agency for audit which

Augustine T, Smoythe

Acring Direct oy

ne Federal Reglster dune 26, 2007, are

The covisions published in
clientljve (oy {lacal years ending on or after December 15, 2006,

Rob Poriman
Director

AEn

.
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~-AUDITS OF STATES, LOCAL GOVERNMENTS, ANL NON-PROFIT

PLRT___
ORGANI 2ZATTIONS

Subpart 4--General

Sec.

100 Purpose.

__.105 Definitions.,

Subpart B--Audits

_.200 audit requirements.
_.205 Basis for determining Federal awards expended,
_.210 Subrecipient and vendor determinations.
_ 215 Relation to other audit reguirements.
_.220 Frequency of audits.
_.225 Sanctions.
_.230 audit costs.
.23 Program-specific audits.

Subpart C--auditees

__.300 suditee responsibilities.

___.305 auditor selection.

_.310 Financial statements.

_.315 audit findings follow-up.
. 320 Report submission.

Subpart D--Federal Agencies and Pass-Through Entities

. 400 Regponsibilities.

__. 405 Management decision.

Subpart E--Auditors

__.500 Scope of audit.

__.505 nudit reporting.

_ .510 audit findings.

__.515 audit working papers.

__.520 Major program determination.

__.525 Ccriteria for Federal program risk.
. 530 Criteria for a low-risk auditee.

appendix A to Part __ - Data Collection Form (Form SF-SAC) .

rppendix B to Part __ - Circular B-133 Compliance Supplement.




Subpart A--General
g _.100 Purpose.

Tho o uart secn Doyt ovanddards oy Ll consie’ enay and uni Ly
among Federyl poon Doy yaoaudst of nun amulties aeypending Federal

& .105 Definitions.
Audil ee means Ay novs Podora ] oeneier vhat expends Fedaeral swards whicoh

must e audicaed undey Lhas Ay,

Lol omaans an aodyior, that ls a public accountant or a Feaderal
Sment aad v o organization, which meets the generaol

VAt e ER A TSAVED
SR TN R L S N ST e povier el oy acoapted government auditing standarids
POAGASY L e et sy o oo oanchade internal avditors of non oyl
vy AT
hudar 4o o LA, who o the auditor
§ .. .510(a) o the athedule of fondings and ques
; the

CEDA mumbery moans

Catalog of Federxal Domaotic Ancis

he numbey ans.med tooa Federal program in
tance (ORI

v

al

means o grouning ol closely related programs

2 Dorams
share commorn comptiance yacqusranents. The types of clusters of programs
earch and development (R&D), student financial aid (3Fd), and other
clusters. "Other ciusters® are as defined by the Office of Management and
sudget (OMB) in tne compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a cluster of programs. When designating an "other cluster," &
Srate shalil ldentify the Federal awards included in the cluster and advise the
subrecipients of compliance reguirements applicable to the cluster, consistent
with §  .400(d) (1) and §__ .400(4d)(2), respectively. A cluster of programs
considered as one program for determining major programs, as

shall be
desrcribed in B .520, and, wich the exception of R&D as describsd in
§__.200(c), whether a program-specific audit may be =lected,

Cognleant agency for audit means the Federal agenzy designated —o carry

out the responainiiities desaribed in §__ . 400(a) .

Comp.lance R : ) ro the Cirgulax A-133 Compliance
3 to Circular A-123, or such

Supplament,
OMEB or its de

cyment Pr

1t.  Thig document iz

Dosanerics, Wa

“he

Loyracrlive afl.on MEans aciion Lanen Dy Ll

idenc.fied deficienc.es:

-
R
3
3
T
2
-
10
¢
{
.

(2) Produces recommended improvements; O

o)
warrant auditee action.

(3) Demonstrates that audit findings ave either invalid or do not

Federal agency has the same meaning as the term agency in Section 5510
of title 5, United States Code.

Federal award means Federal financial assistance and Federal oont-
reimbursement contracts that non-Federal entities receive directly from

Federal awarding agencies or indirectly from pass-through entities. 10 dnun

o divaliN G L, L A
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not include procurement COnNLracts, under grants or contracte, used to buy
goods or services from vendors. Any audits of such vendors shall le covered
by the terms and conditions of the contract., Contracts to operate Federal
Government owned, contractor (GOCOs) are excluded from the
requirements of this part.

operated facilities

Federal awarding adgency means the Federal agency that provides an award

directly to the recipient.

rederal financial asgistance means assistance that non-Federal entities
receive or administer in the form of grants, loang, loan guarantees, .property
(including donated surplus property), cooperative agreements, interest
cubsidies, insurance, food commodities, direct appropriations, and other
acsistance, but does not include amounts received as reimbursement for
services rendered to individuals as described in §__ .205(h) and §  .205(i).

Federal program means:

(1) 211 Federal awards to a non-Federal entity assigned a single

number in the CFDA.

(2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one

program.

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(1) Research and development (R&D) ;
(1i) Student financial aid (SFa); and
(iii) "other clusters," as described in the definition of cluster
of programs in this section.

nt auditing standards issued by

GBGAS means generally accepted governme
which are applicable to

the Comptroller General of the United States,
financial audits.
has the meaning specified in

Generally accepted accounting principles
the American Institute of

generally accepted auditing standards issued by
Certified Public Accountants (RICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group oY community, including any nlaskan Native wvillage or regional ox
village corporation {(as defined in, or established under, the alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians

because of their status as Indians.
Internal control means a Drocess, effected by an entity's management and

other persomel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(1) Fffectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations.

nce reguirements for Federal
means: a process——effected by

Internal control pertaining to the complia
programs (Internal control over Federal programs)

5
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1
ofjeniavas [or Pedaral

TS mdliadfe

vegarding Lhe arhiavamant

Ci Transact tomsg are properiy recorded and accoanted for to;
(i) Permis the preparvation of raliable financial statementcs and

Pedara

raporta;

(Dl Maintain accountability over assets; and

(iii) Demonstrate oompliance with laws, regulations, and other

ML ANCE Yequl rements;

Transactiong are executed dn compliance with
i Laws, vaclAariens, and vhne proviaions of contracto oy cpeany
e hat g Fave g divact and natar.al ellect on a Federatl pyogram
' ot
CUIY TRy her Daws and vegulatoona vhat are sdenta{oed e
COMas b ance supnlament o and
[ Funds, property, and orther asaats are safequarded agains s

Crom ounanat oy zed use oy diaposition.

Loan means o Paderal loan oy loan guarantee yeceived or adm
A non-Faderal entity,

Loga, govermment means any unit of local government within a 3State,
wnciuding a county, bhorough, municipality, city, town, township, parish, lLoce.
o

i ‘ai district, aschool district, intrastate distri

oulilic authoricy, specl
~ouncil of governments, and any other instrumentality of local gover:
Matior program means a Federal program determined by the auditor to be a
ma oY program in accordance with §_ 520 or & program identified as a maioy
Svogram by e Pederal agency or paso-thyough entity in accordance with

8§ .215(c).

Manaqement decisgion means the evaluvation by the Federal awarding agency
pnlougn entity of the audit findings and corrective dhtjon pean and
ance of & written decision as to what corrective action is necessary.

Nen-Federal entity means a State, Lozal government, or non-proiit

organization.

Hon-profit ocrganizatlon means:

(i) apy corporation, trust, association, cooperative, or other

Drganization that:

(i) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(ii) Is not organized primarily for profit; and

(iii) Uses its net proceeds to maintain, improve, or expand its
operations; and

(2) The term non-profit organization includes non-profit inetitutions
of higher education and hospitals.




OME means the EBxecutive 0ffice of the President, Office of Managewment

and Budget. '

for audit means the rederal awarding agency that

ect funding to & recipient not assigned
deral

Oversight agency
provides the predominant amount of dir
a cognizant agency fox audit. Whnen there is no direct funding, the Fe
agency with the predominant indirect funding shall assume the oversight
responsibilities. The dutiec of the oversight agency for audit are described

in § L400(Db) .

FEffective July 28, 2003, the following is added to this definition:
2 Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees tO
e the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor of the reassignment .

through entity means & non-Federal entity that provides a Federal

Pass-
a subrecipient to carry out a Federal program.

as
award to

i+ means an audit of one Federal program &s provided

ic audi
nd § .235.

program-specif
( a

c)

Questioned cost means a cost that is guestioned by
of an audit finding:

for in § ,200
the auditor because

(1) Which resulted from a violation or possible vicolation of a
regulation, contract, grant, cooperative agreement, Or

provision of a lawv,
governing the use of Federal funds, including

other agreement or document
funds used to match Federal funds;

(2) Where the costs, at the time of the audit, are not supported Dby
adeguate documentation; or

(3) Where the costs incurred appear unreasonakle and do not reflect
the actions a prudent person would take in the circumstances.

a1l entity that expends Federal awards

Recipient means a non-Feder
Federal

received directly from a Federal awarding agency to carry out a
program.

Research and development (R&D) means all research activities, both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge oY understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as othex
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, OI methods, including design and

development of prototypes and processes.

audit which includes both the entity's financial

Single audit means an
described in § .500,

statements and the Federal awards as
state of the United States, the District of Columbia,
the Virgin Islands, Guam, American Samoa, the
iana Islands, and the Trust Territory of the

State means any
the Commonwealth of ruerto Rico,
Ccommonvealth of the Northern Max
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ctudent Foypancaad Add (DFAD Lnciudes programs of generol studen
asnostance, such as Lhose authoviced by TJL;H iV oof the Highex Education AC
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Subrecipienl means a4 non-fFederal entity that expends Federal awards

cerued Sy om0 pana-Uhroudgh o entity Lo carvy out oa Federal nrogram, but o o
ot dade an andividual that s oa peneficiary of such a4 proaram. A
s s ent oy al o bhe oA vecipient of achey Federal o awarda djprvect pyobron o
- Cenoavarding aqency . Guidance ono dlat cneninrning bhetwear, o nubryesiy o
s ey o v e L 8 .210.
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ar providing
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or che use

Vondoy means o dealer, dictrsnutor, merchent, or other sel:
daods oy services that are redqus for the conduct of a Fedexa
These goods or services may be for en organization's own use or I

whe TFederal program. Additional guidance on distinguisning

Denaliloyaries of Ul er
Detwear g subrecipient and z vendor Ls provided in § .210.

Subpart B-~-Audits

§ .200 Audit requirements

2] far ! gk L0600

CTLOG,000 Jor Tis Y MOYE ST A WeaY
o Fedeyal awardn audit conduotad -
ety SToal . Guadance o1
TR L s Tedernag & ,205.
Non-feders, aent.t.es wnat expend 200,000 VIO
i 3 =P cember N1, ZUGL) or more Inoa year in Federd)
iz snésda iave 4o sinagie audit conducied onoaccovoasnce with § 500 encaent
e ey «iect to have a prodram-spec:fic audit conducted in accordance watn
o (e} of *his sactisn.

i) D*mgram~apec; ic o audit eiearion,  When an asuditee expends Fadera:
awards under only one Faederszl program fexcluding Ré&D) and the Feher;l
program's laws, reﬁula ions, or grant agreements do not reguire a financial
statement audit of the audl ee, the auditee may elect to have a program-
specific avdit conducted in accordance with §  .235. A program-specific

audit may not be elected for R&D unless all of the Federal awards expended

were received from the same Federal dgcﬁ"\, or the same Federal agency and the

same pass-through entity, and that Federal agency, or pass-through entity in

the case of a subrecipient, approves in advance a program-specific audit.
(d) Exemption when Federal awards expended are less than $300,000

(5500,000 for fiscal vears ending after December 31, 2003). HNon-Federal
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r& ending
m Federal
put records

t
f the Iederal

ities that expend less than C300,000 (£5006,000
r December 31, 2003) & year Ln Federsl awarde

t requirements for that

be available for reviewv

o
s

Centers (FFPREDC)Y .

and Development
FPEDC may elect to treat the

(e) Federally Funded Research
gement of an auditee that owns or

&
DC as a separate entity for purposes of thie part.

operates &

Basis for determining Federal awards expended.

awards expended. The determination of when an
wen the activity related to the avard
Generally, the activity pertains to events that reguire the non-
Federal entity to comply with laws, regulations, and the provisions of

contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement contracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property: the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commodities; the disbursement of amounts entitling the non-Federal entity to

an interest supsidy; and, the period when imsurance is in force.

(a) Determinino Federal
award is expended should be based on wl
occurs.

(b) Loan and loan guarantees {loans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall Dbe
used to calculate the value of Federal awards expended under loan programs,

except as noted in paragraphs (&) and (d) of this section:

loans made or received during the fiscal year;

(1) Value of new
plus .
(2) Balance of loans from previous years for which the Federal

Government imposes continuing compliance requirements; plus

(3) Bny interest subsidy, cash, or administrative cost allowance
received.

(loans) at institutions of highex

When loans are made to students of an institution of higher

the institution does not make the loans, then only the value of
be considered Federal awards expended in that

revious years is not included as Federal
ts for the prior balances.

(c) Loan and loan guarantees

education.
education but
loans made during the year shall

year. The balance of loans for p

awards expended because the lender accoun

(d) prior loan and loan guarantees {1loans). Loans, the proceeds of
which were received and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulations, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing

compliance reguirements other than to repay the loans.

(e) Endovment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted.

ent received by itself is not considered a

(1) Free rent. Free I
However, free rent received as part

Federal avard expended under this part.

ATTACHMENT ... .S .
o 22
PAGE ...l OF .32  PAGES




i fieoetvdey bty o Yoot e r e g, Y N (TR I B S TSN YA IR L I2T s R DY EANANE SN I T e
Cheiae vk s gt el e i B Jrdenr Lnoonogart
N Ak Coanh gualisiance. Paderal non-cash o aso,atance, auer ogr
D L, food stanps, Tood conmoditles, donaled properity, or donated suryus
el e vasued of falr neriet vaoue gt the time of reneipt or fhe
vaswe nryovided by the Faderal agency.,
b Medicare peyments Looa pon-Federal entily Loy provadano
RTINS P oMed, ave e gy ie dndividuals are nol aonslderes
et anzier SR
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{ et el e ey, cas o Medicaod ellaible individuals are notocann cd
‘ secdv ol awads oupended under Urnns part unless a State recquiras e o
: b et e gy Fedayal o guwavde expondoed bheoause yeimbursement inoun o4
i Ceompor soment hanis,
(33 Dertain Jogns provided by the National Credit Unldon
i e stration.  Foy purposes of this part, loans made from the Martioiial
"nﬁ)! Trton Shaye Insurance Fand and Che ZDentrval Liguidity Pacilivy Shat o
coledd by contyibmtionas Tyom bnouved pnat cintions are nob o cone pdeyed fedey
TRV N 1"'1;»‘[1!](‘]
& .z210 Subrecipient and vendor determinations
fa) General. An asuditee may be a recipient, a cubrecip.ent, and a
serbior Fedaral awards expended as g recipient o¥ a supreclipient would bDe
cangent to audlit under this part The psyments received for goods or servioe:
wrovided as e vendor would not De consiJe'eo Federal awards. The guidarnce in
pavagraplhs (b) and (e) of tnis section should be considered in determining
“hery payments constitute & i ‘,ward or g payment for gonds and
sorviomg, '
Iy ey Sviar . e dun Con eder g, awar
e e e by s By T ant are Ve T LT
C e erpines yno (0o oalioinoa To reselye yhat Vedera! Tlnarmos
56 Vot oo
Ll Han 14 measured sgalnast whether “ne Lk LT
HEST= 5] ]
iy Hao renponsibolsty Ior pryogrammat decis.on maling;
g Hag responsipility for adherence zo applicaple Federaj
s complisnce requirements; and
(5) Uses the Federel funds to carry out a program of The
organization as compared to providing goods or services for a program of the
pass-through entity.
(c) Pavment for dgoods and servicss. Characteristics indicative of 3
payment for goods and services recelived by a vendor are when the organizatiorn:

Provides the goods and services within normal business

{1)

operations;
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yvices to many different

0l

(2) Provides similar goods 0r 8
purchesers;

& Ccompetitive environment;
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(4) Provides goods or Services that are ancillary to the

operation of the Federal program; and

(5) Is not subject to compliance regquirements of the Federal
program.
(d) Use of judgment in maliind determination. There may be unusual
circumstances or exceptions to the listed characteristics. In making the
vendor relationship exnists, the

determination of whether a subrecipient or
ore important than the form of the

substance of the relationship is m
the characteristics will be present

It is not expected that all of
whether an entity is a subrecipient

agreement .
be used in determining

and judgment should
or vendor.

Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for estakblishing
requirements, as necessary, to ensure compliance Dby for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance requirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the

contract, and post-award audits.

(e) For-profit subrecipient.

() Compliance responsibility for vendors. In most cases, the

auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that +he vendor is responsible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to & major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

§ .215 Relation to other audit reguirements.

(a) pudit under this pert in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit reguired
under individual Federal awards. To the extent Yhis audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither 1limit the authority of Federal agencies, including theix
Inspectors General, or GRO to conduct oI arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, oI reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additional audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(1) Federal agencv to pay for additional audits. 2 Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulaticns, arrange for funding the full cost of such

additional audits.
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G225 Sanctions.
Mo audlt costs may he Zhergesd Lo Faederal awards when oudits reguired oy
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§

.230

(a)

have not heen made or have bheen made Hut not Ln oao dance witlh Lhio
cases of nontinvad Lnebila Y UNWLLLangness Lo have arn audin
Lhoaccordance wili Thos past, Federal adgencies and pessz-thirouygl

néasl Take appropii action using sanctions sucn as:
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e el

Witnholding oy dissllowing overhesd cosis;

Svespending Fedeval azwards until the gudit is conducted; v

Terminating the Federal award.

Audit costs.

2llowable co Unless prohibited by law, the cost

sts.
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[

audits

made in accordance with the provisions of this part are allowable charges to
I g

Federal aw

indirect cost,

OMB cost p

CFR parts

ards. The charges may be considered a direct cost or an
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iovabie cosve. K non-Feaeral entlity shell not chearde th

(1) Unell -
following to & Feaerel award:

(1) The coset of any audit under the S$ingile ARudit Act Amendments
of 1996 (51 U.&8.C. 7501 et ceq. ) not conducted in accordance with this part.
(2) mhe cost of suditing & non-Federal entity which has Fede
awards expenced of less than 5300, 000 (£500,000 1 cel years ending af

thereby exempted under

ral
ter

.200(d) from

December 31, 2003) per year and is &
having an audit conducted under this part. However, +hie does not prohibit &
1 awards for the cost of limited scope

g-through entity from charging Federa
its subrecipients in accordance with §___.400(d)(3),

riged the subrecipient does not have & single audit. For purposes of this
part, limited scope audits only include agreed—-upon procedures engagements
conducted in accordance with either the BICPR’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-—
through entity and address only one Or MOXE of the following types of
compliance requirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;

and, reporting.

pass
audits to monitor
provid

§ .235 Program-specific audits.

ic audit oguide available. In many cases, & program-

provide specific guidance to the

(a) Program-specif
"
suggested

specific audit guide will be available to
auditor with respect to internal control, compliance requirements,
audit procedures, and audit reporting requirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when

performing a program-specific audit.

de not available. (1) When a program-

specific audit guide is mnot available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have

for an audit of a major program in a single audit.

(b) program-specific audit gul

the financial statement(s) forx the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting policies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the reguirements of §_ .315(b), and a
corrective action plan consistent with the reguirements of §___.315(c).

(2) The auditee shall prepare

(3) The auditor shall:
(i) Perform an audit of the financial statement (s) for the
Federal program in accordance with GAGAS;

(ii) Obtain an understanding of internal control and

perform tests of internal control over the Federal program consistent with the

requirements of § .500(c) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on the Federal program

consistent with the reguirements of § ..500(d) for a major program; and

13
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(ivy B achedule of findings and questioned costs for 'ne
Foederal program that includes a summary of the auditor's results relative fr
Che Federal program own e formet consistent with §_ .505(d) (1) and findings

anct gquestioned costs consistent with the reguirements of § 505 (d) (3) .

s Report submission for progr
P ne sudlt shail be completed and the :
(c) (2) or (e)(3) of this section subpmitt

ing required by paragrapn
hin the earlier of 30 days a!f

cecelnt oof tne guditor’s reportis, Or n;n@ nmonths artoer the end of the aud;r
ey i, uniens i rind is agreed To in advance by the Federal agency

“hart o provided «

fferant period is specified in s program-

Hoyaver, for fracal years pegimming on oy hefare Juno

he “mm,thed and the rec vaporting shall pe
riler of aiter Tec5ﬂ of tne auditor's

unless

tne audit p
audit guide.} Unless rest
i

- [N vy e
report Cohles av

after :he
pProgran-

suditas sl

Whnern a program-specaisc audit guide s ava¢iau¢e,

L)
snal . submnit to the Federal cleeringhouse de by OMBE
Lion form prepared in accordence with § ‘320(b), 49 a“pi;ca
ogram—-specific audit, and the reporting regulred by the program-sp
5

audit guide to be retained as an archival copy. Also, the auditee shal

submit to the Federal awarding agency or pass—through entity the reporting
required by the program-specific audit guide.

3) When a program-specific avdit guide is not available, the
IDDOthDg Ddcla ge for a program-specific audit shall consist of the financial
statement {s) of the Federal program, & summary schedule of prior audit

findings, and a corrective action plan as described in paragraph (b) (2) of
this section, and the auditor's report(s) described in paragraph (b) (4) of
this section. The data collection form prepared in accordance wicth

14
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§-____.320(b), as applicable to & pzfc»g:anz—spec;fic zudit, anc one copy of This
reporting pachage shall be submiited to the Federal clesringhouse designeted
by OME to be vetained as an archivel copy. Zisc, when the schedule of
findings and questioned costs disclosed audit findings o he summary schedule
of priox audit findings reported the statue of any audit findings, the auditee
shall submit one copy of the reporting pachkage Lo the Federal clearinghouse On
pehalf of the Federzl awarding agency, of directly to the pase-through entity
in the case of & subrecipient. Tnstead of submitting the reporting package to
che pass—through entity, when a subrecipient is not required to submit a
reporting package to the pass-through entity, the subrecipient shall provide
written notification to the pass~through entity, conesistent with the

.320(e) (2). A subrecipient may submit a copy of the

ve pass-through entity to comply with this notification

requirements of §
reporting package toO t}
requirement.
pProgram-specific audits

(d) Other sectione of this pert mey applv.
are subject to §_  .100 through §  .215(b), §_ .220 through § _ .230,

§ .300 through §__ .305, §_ 315, §  .320(f) through §__ .320(3), §_ .400
t

)

hrough & .405, § .510 through § .515, and other referenced provisions
f this part unless contrary to the provisions of this section, a program-
specific audit guide, or progranm laws and regulations.

Subpart C--Auditees

§ .300 auditee responsibilities.

Phe auditee shall:

(a) Identify, in its accounts, all Federal awards received and
expended and the rederal programs under which they were received. Federal
program and award identification shall include, &s applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the

pass-through entity.

internal control over Federal programs that provides

at the auditee is managing

regulations, and the provisions of
material effect on each of its

(b) Maintain
reasonable assurance th
Federal awards in compliance with laws,
contracts or grant agreements that could have a
Federal programs. '
ions, and the provisions of contracts or

(c) Comply with laws, regulat
ts Federal programs.

grant agreements related to each of 1

including the schedule

(d) Prepare appropriate financial statements,
of expenditures of Federal awards in accordance with §  .310.

(e) Ensure that the audits required by this part are properly
performed and submitted when due, When extensions to the report submission
due date required by §  .320(a) are granted by the cognizant or oversight

al clearinghouse designated by OMB

for audit, promptly notify the Feder

agency
providing Federal avwards of the extension.

and each pass-through entity

(e corrective action on audit findings, including

(£) Follow up and tal
audit findings and a corrective

saration of a summary schedule of prior

prej
action plan in accordance with § .315(b) and § .315(c), respectively.
& .305 auditor selection.
15
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Jrom o Lhe Office of Admin.stration, Publicationg f)ff.} ce, room L0,

availalhle [y
ding, Wanhinglon, D2 20503y, wWhe er ;mssib]e‘-,

I
bositive efforts to utillze small businesses, minor. =y
y
Servioan an

Mo Drecui v BE0 o

auvditeas shall nake
owned firmg, and women's husiness enterprises, in procuring clUd.l.t
stated 1n the A-10Z Common Rule OME Clrcular A-110, or the FAR (48 CFR jpart
A, as applicable.  In requesting proposals for audit services, the
shijectives and aconpe of the audit should bhe made clear. Factors to
5 include e
dence, avail.dani .ty

he

comaidered in avalunating «ach praopnsal for audit servi
. ! J
ary

Cesponsiveness Lo the redquest [or proposal, relevant
smal qquals ficavions and techrmiical apallvies, Uthe rono.

of =svalf with profass,
of axternal quality control reviews, and price,

() Regtriction on auvditor preparing indirect cost proposals. A
auditor who prepares the indirect cost proposal or cost allocation plan may
not also bhe selected to perform the audit required by this part when the
ndivect nosts recovered by the auditee during the prior year exceeded o)
mi:iion. This reasrriction applies to the base year used in Che prepararn!on
“he indyrect coar pyopousal or allocation plan and any subsequent years
which the resulting indirect ~ost agreement or cost allocation plan is used Lo
racover costs.  To minimize any disruption in existing contracts for audit
sevvices, this paragraph applies to audits of fiscal years beginning after
June 20, 10978,

ror

{c) Use of Federal suditors. Fe
¢ it

of the work reguired under thie part
requirements of this part

deral sauditors may perform all or par
they comply fully with the

§ . 310 Financial statements.

e = shalil
y its f:’/lc)il’-idl position, result
agsete, and, where appropriate, cash flows for the fise
inancial statements shall be for the same organizational

e
oS

ducL ,_“d, The f
and fiscal year that is -:hc:;ﬂ_n to meat the raguilraments of this part.
However, organizaetion-wide financial statements may also include departments,
agencies, and other organizational unite that have separate audits in
accordance with §_  .500(a) and prepare separate financial statements,

(1) Schedule of expenditures of Federal awards. The auditee shail
& prepare a schedule of expenditures of Federal awards for the periaod
coveraed by the auditee's financial statements. While not reguired, the

avuditee may choose to provide information reguested by Federal awarding
agencies and pass-throuvgh entities to make the schedule easier to use.
example, when a Federal program has multiple award years, the auditee may
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards evpended
shall be shown either by individual award or by Federal agency and major
subdivision within the Federal agency. For example, the National Institutes
of Health 1s a major subdivision in the Department of Health and Human
Services.
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(2) For Federal awards received ag & cubrecipient, the name of
the pass-through entity and identifying number accigned by the pasc-through
entity shall be included.
awards expended for each individual

(3) Provide total Federal
other identifying number when the CFDE

Federal program and the CFDE number or
information is not availalble.

(4) Tnclude notes that describe the gignificant accounting
policies used in preparing the schedule.

(5) 7o the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each

Federal program.
(6) Include, in either the schedule cor a note to the schedule,
f non-cash assistance,

e Federal awards expended in the form o
ing the year, and loans or loan

while not required, it is preferable to

the value of th
rhe amount of insurance in effect dur
guarantees outstanding at year end.

present this information in the schedule,

5 .315 audit findings follow-up.

(a) General. The auditee is responsible for follow-up and corrective
action on all audit findings. AS part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee shall

also prepare a corrective action plan for current year audit findings. The
cummary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under

§ _ .510(c). Since the summary schedule may include audit findings from

multiple years, it shall include the fiscal year in which the finding
initially occurred.

(b) summary schedule of prior audit findings. The summary schedule of
prior audit findings shall report the status of 211 audit findings included in
the prior audit's schedule of findings and gquestioned costs relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance

with paragraph (b)(4) of this section.

e fully corrected, the summary

(1) When audit findings wer
rective action

schedule need only list the audit findings and state that -cor
was taken.

ndings were not corrected or were only
schedule shall describe the planned
partial corrective action taken.

(2) When audit fi
partially corrected, the summary
corrective action as well as any

(3) wWhen corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's OY pase-through entity's management decision, the summary

schedule shall provide an explanation.

When the auditee believes the audit findings are no longer
on, the reasons for this position shall be
A valid reason fox considering an audit

on is that all of the following have

(4)
valid or do not warrant further acti
described in the summary schedule.
finding as not warranting further acti

occurred:
(1) Two years have passed since the audit report in which
17
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Che Divielineg o v wan st ed o vhe Federal odearindghouns;

agency o1 pana- through antity s nnot
Cace on the audit fTanding: and

T Mie e

current by Sl boviing ape we ot he aud;

Cid e A management desision was not issuad,

(e Corrective aclbion plan. At the completion of the audit, the
auditae shall prepare a corrective action plan to address each audit Zinding
inaludec in the cuyrent yvaear auditor's reports. The corrective action plan

shall provide che pame(a) of the zontact person(s) responsibie for corractive
Action,  the corrective action planned, and the anticipated completion date.
1 “he audiree does not sgree with the audit f‘udjngs or helieves ~orrentyus
Action i not requirad, then the corvective action plan shall dnclude an

Crycaviat pon and npeci oo reasons.
§_ . .320 Raeport submiggion.
fa) neneral. The audit ahail he completred and tha data collectinm

form descriped in pavagraph (b) of this section and reporting package
Adescrined in paragraph (e¢) of this secrion shall he submitted within the
eariiayr of 30 days aftey receipt of the auditor’s report(s), or nine months
afvar the end of the avdit period, unless a Jonger period is agreed to n
advance by Lhe cognizant or oversight agency for audit. (However, for &, a0q!
yiRars pegliming on oy before June 30, 1998, cthe audit shall be completed o
the data collection form and reporcing package shall be submitted within the
aarlier of 30 days after receipt of the auditor’s report(s), or 13 months
afrer the end of the audit period.) Unless restricted by law or regulation
che auditee shall make copies available for public inspection.

() Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
sults of the audit. The form shall be approved by OMB, available from the
2deral clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. 2 senior level representative of the
auditee (e.g,, State controller, director of finance, chief executive officar,
01y ~hief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part {and the instructions
accompanying che form), and the information included in the form, in its

eyt ivety, are accurate and complete.
(2 ™he data collectisn form shalil include the following Jdata
ERE Sy hlci

The type of report the auditor iss inancial astalenent

“he auditee (i.e., unguallfled opinion, gualifled opinion, adve:
opinion, or discleimer of opinion).

fii) wWhere applicable, a statement that significant deficien
control were disclosed by the audit of the financial st
whether any such conditions were material weaknezsses.

(111) . statement as to whether the audit disclosed any noncompliance which
is material to the financial statements of the auditee.

(iv) Where applicable, a statement that significant deficiencies in internal
control over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

(v) The type of report the auvditor issued on compliance for mejor

b
[e9)
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(i.e., unguelified opinion, gualified opinion, adverse

programs
or disclaimer of opinion).

opinion,
2 1list of the Federal awarding agencies which will receive a copy of

(vi)
the reporting paclage pursuant to B .320(d) (2) of OMB Circular

A-133.

(vii) A yes or no statement as to whethier the auditee gqualified as a low-
risk auditee under § .530 of OMBE Circular A-132.

(viid) The dollar threshold used to distinguish between Type A and Type E
programs as defined in § 520 (b) of OME Circular A-133.

(ix) The Catalog of Federal Domestic Assistance (CFDA) number for each
Federal program, as applicable.

(x) The name of each Federal program and identification of each major
program. Individual programs within a cluster of programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(i) The amount of esxpenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(>ii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any guestioned costs:

(A) nctivities allowed or unallowed.

(B) allowable costs/cost principles.

(C) Cash management.

(D) Davis-Bacon Act,

(E) Eligibility.

(F) Equipment and real property management.
(G) Matching, level of effort, earmarking .
(H) Period of availability of Federal funds.
(1) Procurement and suspension and debarment.
(J) Program income.

(K) Real property acquisition and relocation assistance.
(L) Reporting.

(M) Subrecipient monitoring.

(V) gpecial tests and provisions.

(xiii) Auditee Name, Employer Tdentification Number (s), Name and Title of
Certifying Official, Telephone Number, Signature, and Date.

(az1iv) auditor Name, Wame and Title of Contact Person, Auditor Address,
suditor Telephone Number, Signature, and Date.

(3xv) whether the auditee has either a cognizant or oversight agéncy for
audit,

(>vi) The name of the cognizant or oversight agency for audit determined in
accordance with B ,400(a) and & L400(b), respectively.

(3) Using the information included in the reporting paclkage

described in paragraph (c) of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’'s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (c) of this section, and that the content of
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S St s e tad o the Clata sl anen s prascoy ohed by OMEL

res Pleoor N paciade . The yaport  ng packace shall incluce Che:
L folemclial statoments and sohedule of expenditureas of

Poderyal awards discussed in § 0 .310(a) end §___ .310(h), renpentlively:

i) Sumary scheduie of prior audit findings discussed in

8§ .315(b):

) andivary ta reporitis) diacunsed in § . 505; and
(1) Corrective action plan discussed in §__ .315(c) .

Sulbnmisnion Lo ciearinghouse. All auditees shall) submit to the -o
Ccarinchouse designated by OMB a single copy of the data colicor iy
ovibed In pavagraph bl of this s j and the reporting pachkage e,

ST oparagrapls (¢) of this section.

le) Additional submission by subrecipients. (1) In addition to the
¥ .rements discussed in parvagraph {(d) of this section, auditees that are
o530 aubrecd shall submit to =ach pass-through entity one Copy. of the
reporting package described in paragraph (¢} of this section for ] pass-
through entity when the dule of findings and guestioned costs d.L ciosed

e
Federal awards that the pass-through entity
hedule of prior audit findings reported the status
cing to Federal awards that the pass~-through

sch
audit findings relazting to
pryovided or th@ ,,.Jmma"y sC
of any audit lings

¥

submitting the reporting package ©o a Das
Lpient is not reguired Lo submit a repori.ng

Ins
whern g

Lhirough 2
:

saTrage Lo o4 paczs-—‘_f"'m i=y pursvant to paragraph (e)(l) of this sert . v,
the subrecipient szha nrovide written notification to the pass-through eni_ v

nat: an audit of the subrecipient was conducted in accordance with
fincludi lq the period coverad by the audit and the name, amount, and
number of the Faderal awsrd{s) provided by the pass-through entity)
zohedulie of findings and cuestioned costg disclosed no avdit findings
o -“he Federal award(s) that the pass-through entity provided; and, the

- Stat I

summary schedule of prior audit findings did nc ‘t report on the status of

audit findings relating to the Pederal award(s) that the pass-through entizy
provided. b subrecipient may submit & copy of ere reporting package desar.:

in paragraph (e¢) of chis section to a pass-through entity to comply with thl
rictification requilrement.

(£) Requests for report copies. In response to requests by a Federal
agency or pass-through entity, auditees shall submit the appropriate copies of
the reporting package described in paragraph (c) of this section and, if
recquested, a copy of any management letters issued by the auditor.

(g) Report retention reguirements. »2auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (c) of this section on
file for three years from the date of submission to the Federal clearinghouse

ety



keep subrecipients’

Pacs-through entities shall
receipt.

designated by OME.
for three years from date of

submiccions on file
Clearinghouse responeibilities. The rederal clearinghouse
decignated by OME shall distribute the reporting packages received in
accordance with paragraplh (d) (2) of this section and §  .235(c)(3) to
applicable Federal awarding agencies, maintzin & data base of completed
audite, provide appropriate information to Federal agencies, and follow up
with ¥mown auditees which have hot submitted the reguired data collection
forme and reporting packages.

()

(1) Clearinghouse address. The address of the Federal clearinghouse
currently designated by OME is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132.

(3) Electronic filing. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by

OME. With OMB approval, the Federal clearinghouse may pilot test methods of

electronic submissions.

gubpart D--Federal Agencies and pass~Through Entities

§_ .400 Responsibilities.

responsibilities. Recipients expending
more than $25 million ($50 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding to a recipient unless
OMB makes a specific cognizant agency for audit assignment.

(a) Cognizant agency for audit

Following is effective for fiscal years ending on oI before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant
amount of direct funding shall be based upon direct Federal awards expended in
the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year

thereafter. For example, audit cognizance for periods ending in 1997 through
2000 will be determined based on Federal awards expended in 1895. (However,
for States and local governments that expend more than $25 million a year in

Federal awards and have previously assigned cognizant agencies for audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.)

fiscal years ending after December 31, 2003:
edominant amount of direct funding shall be based
ded in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
cognizance for periods ending in 2006 through 2010 will be determined bhased on
Federal awards expended in 2004. (However, for 2001 through 2005, the
cognizant agency for audit is determined based on the predominant amount of
direct Federal awards expended in the recipient's fiscal year ending in 2000) .

Following is effective for
The determination of the pr
upon direct Federal awards expen

audit cognizance is determined, a Federal
an auditee may reassign cognizance to
ovides substantial direct funding and
within 30 days after any

gency for audit shall notify
The cognizant

Notwithstanding the mannelr in which
awarding agency with cognizance for
another Federal awarding agency which pr
agrees to be the cognizant agency for audit.
reassigmment, both the old and the new cognizant a
the auditee, and, if known, the auditor of the reassignment.
agency for audit shall:

(1) provide technical audit advice and liaison to auditees and

auditors.

(2) Consider auditee reguests for extensions to the report
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ovecu ey §_ 0 320(&) Thee congrLvant acensy Loy audo

subwlnsd o due dar

st e 1 eyvees Fogy 'I,—)v,f‘l sraga e

WAL rp v Tyt

sooeomcral o reviaws of naeyentad

©) Obtain or oondunt cpued
vode e resuluts, when

uud;tx Mede By nou-Federyal auditoryas, and prov,
ApPYoOPYiate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and
enforcement officials of any direct reporting by the

appropriate Faderal law
required by GAGAS

audivee or s auditor of lrregularities or lilegal acts, as
Sy laws and redgulations.,

{5 Advise vhe auvditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficlencies require corrective
antron by vhe audivor. Whan advised of deficiencies, the auditee shail worlk
Calke norrective aﬂ‘i@n Tf corrective action is not
talter, the cognizant agency for audit shall notify the auditor, the auditlse,
)1d applicable Faderal awarding agencies and pass-through entities of the

and make recommendations for follow-up action. Major inadequacies oy
itive substandard performance by auditors shall be referred to

Las and profe J)wﬂu] hodies for diszciplinary

with vhe auditor to

oproate State licensing agenc

(0) Toordinate, Lo the axtent practical, audits or yaviews
wade by or [or Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional sudits oY reviews buirld upom
Aaudits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that
aflfacc vthe Federal programs of more than one agency.

) Coordinate the audit work and reporting responsibilities

{
anong auditors to achieve the most cost-effective audit.

ee]

(9) For biennial audits permitted under § .220, consider
audiree recuests to gualify ag a low-rishk suditee under § .530(a) .
(1) Oversight agency for audit responsibilities. An auditee which
<does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§_ .105. The oversight agency for asudit:

(1) Shall provide technical advice to auditeess and auditors as

(21 May assume alil or some of the responsipilities normally

)
perimmed by a cognizant agency for auvdit

(ci Federal awarding agency respons.bilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

(1) Identify Federal awards made by informing Ddﬂh recipLent
of the CFDB title and number, award name and number, award year, and if the
award is for R&D. When some of this information is not available, the Federal

1

agency shall provide information necessary to clearly describe the Federa
award,

(2) hdvise recipients of requirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant
agreements.

(3) Fnsure that audits are completed and reports are recalved

e
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in & timely manner and in accordance with the reguirements of thie part.
(4) Provide technical advice and counsel to auditees and
auditore ag requested.

ion on audit findings within gix

(5) Icsue a management decis
sure that the recipient rakes

3
months after receipt of the audit report and en
appropriate and rimely corrective action.
(6) Ascign & person responeible for providing annual updates
of the compliance supplement to OME .
(a) pacs-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

ds made by informing each

d name and number, award year, if
wWhen some of this information
provide the best information

(1) Tdentify Federal awalr
subrecipient of CFDA title and number, awal
the award is R&D, and name of Federal agency.
ic not available, the pass-through entity shall
available to describe the Federal award.
equirements imposed on them by

f contracts or grant agreements
the pass-through entity.

(2) ndvise subrecipients of r
Federal laws, regulations, andg the provisions ©
as well as any supplemental regquirements imposed by
ubrecipients as necessary to
es in compliance with
nt agreements and

(3) Monitor the activities of s
ensure that Federal awards are used for authorized purpos
laws, regulations, and the provisions of contracts or gra
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient's fiscal year have met the audit reguirements of this part
for that fiscal year.

(5) Issue a management decision on audit findings within six
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective actiomn.

(6) consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

(7) Require each subrecipient to permit the pass-through
entity and auditors tO have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ L 405 Management decision.
(a) General. The management decision shall clearly state whether or
tained, the reasons for the decision, and the

not the audit finding is sus
expected auditee action to repay disallowed costs, make financial adjustments,

or take other action. 1f the auditee has not completed corrective action, a
timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass—through entity may reguest

additional information ox documentation from the auditee, including a reguest
for auditor assurance related to the documentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process

available to the auditee.

(b) rederal agency. As provided in § .400(a) (7)), the cognizant
agency for audit shall be responsible for coordinating a management decision
for audit findings that affect the programs of more than one Federal agency.

23
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provided Do § 0 400(e) (5) . o Tederal awerding agency Do orenpons e Co
DI A MO CEama Ameroion foy fandingn vhar yvelare o Waderal gwavcdo U0
Fooreciniants, Asvernate arvanganents may bhe made oroa case-hw-caas

Py agresnent among the Faederal agencias concerned

fey Pags-through entity. As provided in §__ .400(d)(5), the pana
chrough entity shall be res pon ible for making the management decision for
audit findings that relate to Federal awards it makes °

i “0 subreciplents.

tcky Time regquarenents.  The entity responsilble for making the
menagement decision sha.i do 20 within six months of 1¢(eipt of the audi:

:upmlt, Corrective action should bhe initiated within six months after receipt

Sf vhe audot raport and proceed as rapidly as possible.

fe) Reference numberns Management decisions shall include the
ence mabhers the auditor assigned to sach audit finding in accordan-e
with §_ . 510(c) .

ubpart E--Auditors

& _ . .500 Scope of audit.

eral . The audit shall be conducted in accordance with GAGAS.
cover the entire operations of the auditee: or, at the opr .5
of the auditee, guch audit shall include a series of audits chat cover
departments, agencies, and other orgard.zaLwnal units which expended o
stherwise administered Federal awards during such fliscal year, provided
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shea))

e for che same figcal year.

(a)
The audit

‘ '

et

(1) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respeccs in conformity with generally accepted accounting principles. Tho
auditor szhall also determine whether the schedule of expenditures of Fade
awards 1z presented fairly in &ll material respects in relation to the
avdirea's financial statements taken as a whole.

(=) Iinternal conkvol. (1) In sddition to the requerements of GAGAS,

itory shall perform procedures to obtain an understanding of internad
over Federal programs suificient to plan the audit Lo 3uppors a -ow
lavel of control risk for major programs
2 Eyxcapt as provided in paragraph (¢)(3) of =h sectioon,
the auditor shall
3 lan - : internal contryol
Support a inw assessed ] wcrol risk for
the compllance requilyenen each majory program;
(11) Perform testing of internal control as plammed i
paragraph (¢)(2)(i) of this section
(3) When internal control over some or all of the compliance

requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph (c)(2) of this section are not required for those compliance
requirements. However, the auditor shall report a significant deficiency
(including whether any such condition is a material weakness) in accordance
with §__ .510, assess the related control risk at the maximum, and consider
whether additional compliance tests are reqguired because of ineffective

e
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internal control.

In addition to the reguiremente of GAGAS, the
her the auditee has complied with laws,
of contracte or grant agreements that may have
each of its major programs.

(a) Compliance. (1)
auditor shall determine whet
regulations, and the provisions
a4 direct and material effect on

iance requirements applicable to most

(2) The principal compl
of the largest Federal

VA

Federal programs and the compliance reguirements
programs are included in the compliance supplement.

te related to Federal

(3) For the compliance requiremen
afl audit of these compliance

programs contained in the compliance supplement,
111 meet the requirements of thig part. Where there have been
e requirements and the changes are not reflected in
the auditor shall determine the current compliance
requirements and modify the audit proceduresg accordingly. For those Federal
programe not covered in the compliance supplement, the auditor should use the
types of compliance requirements contained in the compliance supplement as
guidance for identifying the types of compliance requirements to test, and
determine the reguirements governing the Federal program by reviewing the
provisions of contracts and grant agreements and the laws and regulations
referred to in such contracts and grant agreements.

reguirements w
changes to the complianc
the compliance supplement,

all include tests of transactions

(4) The compliance testing sh
to provide the auditor sufficient

and such other auditing procedures necessary
evidence to support an opinion on compliance.

(e) audit follow-up. The auditor shall Ffollow-up on prior audit
findings, perform procedures to assess the reasonableness of the summary
cchedule of prior audit findings prepared by the auditee in accordance with
§  .315(b), and report, as a current year audit finding, when the auditor
concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding. The auditor shall
perform audit follow-up procedures regardless of whether a prior audit finding

relates to a major program in the current year.

As reguired in § .320(b) (3), the auditor
f the data collection form.

(f) Data Collection Form.
shall complete and sign specified gsections o

§ ,505 audit reporting.

The auditor's report(s) may be in the form of either combined or

separate reports and may be organized differently from the manner presented in
this section. The auditor's report (s) shall state that the audit was
conducted in accordance with this part and include the following:

(a) an opinion (or disclaimer of opinion) as to whether the financial
statements are presented fairly in all material respects in conformity with
generally accepted accounting principles and an opinion (or disclaimer of
opinion) as to whether the schedule of expenditures of Federal awards is
presented fairly in all material respects in relation to the financial

statements taken as a whole.

() A report on internal control related to the financial statements
and major programs. This report shall describe the scope of testing of
internal control and the results of the tests, and, where applicable, refer to
the separate schedule of findings and guestioned costs described in paragraph

(d8) of this section.

(c) A report on compliance with laws, regulations, and the provisions
of contracts or grant agreements, noncompliance with which could have a
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coniLal ae oa divect and material sl fecr o canh major program, and, where

o

aplLcaloe, refer to the saparate scheduis of findings and guestioned costa

t
dencyribed iy oparagraph (4) of thisg section.

(7 A sohedule of findings and guestioned costs whish shall include

s Dol ow! g pree components .

0l A mummary of the avdicor's results which zhall include:
(i) The type of report the auditor issued on the

{iiemeial staraments of the auditee (i.e., ungualified opinion, cqualifiesd
Jrovioom,  aduarse opinion, or disclaimer of opinidon);

(i) Where applicahle, a statement that signific
delLosencies in onternal control were disclosed by the audit of the financial
savaments and whether any such conditions were material wealknesses;

(iii) A statemant as to whether the audit diaclosed any
aomcomp liance which g material to the financial statements of the auditee;

(iv) wWhere applicable, a gstatement that significant
dcl Loy enCres o0 Internal control over major programs were disclosed by the ann
Ancd whether any much conditions were material weaknesses;

(v) The type of report the auditor issued on compliance
Tor major programs (i.e., unqgualified opinion, gualified opinion, adverse
Sp.vion, or discieimer of opinion);

(vi) b statement as to whether the audit disclosed any
audit findings which the auditor is reguired to report under § .510(a) ;

(vii) an identification of major programs;

(viii)The dollar threshold used to distinguish between
ranms

L
vome AoAndg Pype B oprograms, as described in § .520(b); and

{(ix) A statement as to whether the auditee gualifled as
= oLovi-ristk auditee under § L5830,
2 Findings releting to the financial statements which are
Tegulred to be reported in accordance with GAGAS

i) Findings and guestioned < Zor Federal awards which
“lude avdit findings as defined in § . 510 (a) .

(i) audit findings (e.g., 1lnternal control findings,
compiiance findings, questioned costs, or fraud) which relate to the same
izsue should be presented as a single audit finding. Where practical, auditc
findings should be organized by Federal agency or pass-through entity.

(i1) audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d)(2) and (&) (3)
of this section, respectively, should be reported in both sections of the
schedule., However, the reporting in one section of the schedule may be in
summary form with a reference to a detailed reporting in the other section of
che schedule.

8 .510 audit findings.
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e reported. The auditor shall report the following

of findings and guestioned Coste:

pudit findin
ac audit findings in a schedule

(1) Significant deficiencies in internal control over major
programs. The auditor's determination of whether & deficiency in internal
control is a significant deficieicny for the purpose of reporting an audit
finding is in relation to a Lype of compliance requirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify significant deficiencies which are individually or cumulatively
material wealnesses,

(2) Material noncompliance with the provisions of laws,
regulations, contracts, or grant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulations, contracts, or grant agreements is material for the purpose
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the

compliance supplement.

(3) mown guestioned costs which are greater than $10,000 for
a type of compliance requirement for a major program. Known guestioned costs
are those specifically identified by the auditor. In evaluating the effect of
questioned costs on the opinion on compliance, the auditor comsiders the best
estimate of total costs gquestioned (1ikely questioned costs), not just the
questioned costs specifically identified (known questioned costs). The
auditor shall also report known questioned costs when 1likely questioned costs

are greater than $10,000 for a type of compliance requirement for a majox
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and consequences of

the cuestioned costs.

(4) Known cuestioned costs which are greater than $10,000 for

s Federal program vhich is not audited as a major program. Except for audit
follow-up, the auditor is mnot required under this part to perform audit
procedures Ifor such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, if the auditor does become aware of questicned costs for a
Federal program which is not audited as a major program (e.g., &t part of

and the known dguestioned costs are

audit follow-up or other audit procedures)

greater than 510,000, then the auditor shall report this as an audit finding.
(5) The cilircumstances concerning why the auditor's report om

compliance for major programs is other than an unqualified opinion, unless

such circumstances are otherwise reported as audit findings in the schedule of

findings and guestioned costs for Federal awards.

(6) Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the schedule of findings and
gquestioned costs for Federal awards. This paragraph does not require the

auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting

requirements of GAGAES.

(7) Instances where the results of audit follow-up procedures
disclosed that the summary schedule of prior audit findings prepared by the
auditee in accordance with §  .315(b) materially misrepresents the status of
any prior audit finding.
audit findings shall ke presented in
sufficient detail for the auditee to prepare a corrective action plan and take
corrective action and for rederal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be

(1) audit finding detail.
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veduded o appta cabde, Lnoaudit {ondaongs

i Fedaral nrogram and speci f50 Federal award

aral award number and yaal, rame

Jaent i {iinar o

sociuding Che CFDA Gt e and number . R
Fedaral agency, and name of the applicablie pass-through entity.  When
snformastion, such as the TFDA title and number or Federal award number, s nov
available, the auditor shall provide the best information avallable to
descryibe the Federal award,

(2) The ayiteria -y specific requirament upon which the auditc
ynutory, vregularory, or other citation

paonding s neducing

14 The ~ondition found, including facts that support the
doelvoienery gdentified in the audit finding.
() ldentification of queztioned costs and how they were
el
(5 informat con ro provide propey perspective for Sudging the
cenra pante and conaagquences of Che audit {indings, such as whether the audir
ndings rapresent an isolated instance oy a systemic problem.  Where

aAppropriate, instances identified shall be related to the universe and the
numbher of cases examined and bhe guantified in terms of dollar value,

(6] The possible asserted effect to provide gufficient
cnformat ron to the auditee and Federal agency, or pass-through entity in the
~ase of a subrecipient, to permit them to determine the cause and effact tn
facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

(8) Views of responsikle cfficials of the auditee when there
o disagreement with the audit findings, to the extent practical,

Reference numbers. Each sudit finding in the schedule of [incings
estioned costs hal] include a reference rumber Yo allow oY =asy
referencing of the cudit findings during follow-up.

uniess the auditor is notified iIn

a dit oversight agency for audit, o
pass-through pnt‘ty to extend the retention period. When the auditor .15 awars
that the Federal awarding agency, pass-through entity, or auditse isg

contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction of the working papers and

+

§ 518 Audit working papers.
{a) Retention of working papers. The suditor shalil retaln workling
papers and reports for a minimum of t ee yzars arifter the date of is of
e

h U1

“he suditor's report(s) to the audit
writing by the cognizant agency for

TeDOY LS

{b) Access to working papers. Audit working papers shall be made
“avallable upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
conmpletion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purposes of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as is reasonable and necessary.

Lo
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g .520 Major program determination.

(@) General. The auditor shall use a risk-based approach Lo determine
which Federal programs are mejor Programs. Thie rishi-based approach shall
include consideration of: current and prior audit experience, oversight by
Federal agencies and pase-through entities, and the inherent risk of the
Federal program. The process in paragraphs (b) through (i) of this section

shall be followed.

() Step 1. (1) The auditor chall identify the larger Federal
programs, which shall be labeled Type A programs. Type & programs are defined
as Federal programs with Federal awards expended during the audit period

exceeding the larger of:

(i) $300, 000 or three percent (.03) of total Federal
se of an auditee for which total Federal awards

awards expended in the ca
300,000 but are less than or ecqual to $100 million.

expended egual or exceed S

$3 million or three-tenths of one percent (.003) of

ase of an auditee for which total
1lion but are less than ox equal to $10

(ii)
total Federal awards expended in the ¢
Federal awards expended exceed 5100 mi
pillion.

(iii) $30 million or 15 hundredths of one percent (.0015)

of total Federal awards expended 1in the case of an auditee for which total

Federal awards expended exceed $10 billion.
(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

can and loan guarantees (loans)

should not result in the exclusion of other programs as Type A programs. When
a Federal program providing loans significantly affects the number or size of
Type L programs, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(3) The inclusion of large 1

(4) For biennial audits permitted under § .220, the
hall be based upon the Federal

determination of Type 2 and Type B programs S
awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are
low-risk. For a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
periods (in the most recent audit period in the case of a biemnial audit),
and, in the most recent audit period, it shall have had no audit findings
under §__ .510(a). However, the auditor may use judgment and consider that
audit findings from guestioned costs under & .510(a)(3) and B .510(a) (4),
fraud under § .510(a)(6), and audit follow-up for the summary schedule of
prior audit findings under 5 .510(a)(7) do not preclude the Type A progran
from being low-risk. The auditor shall consider: the criteria in §_ _.525(c),
§  .525(d) (1), § .525(d)(2), and §__ .525(d)(3); the results of audit
follow-up; whether any changes in personnel or systems affecting a Type A

program have significantly increased risk; and apply professional Jjudgment in
determining whether a Type A program is low-risk.

(2) Notwithstanding paragraph (c) (1) of this sectiom, OMB may
approve a Federal awarding agency's request that a Type A program at certain
recipients may not be considered low-risk. For example, 1t may be necessary
for a large Type & program to be audited as major each year at particular
recipients to allow the Federal agency to comply with the Government
Management Reform Act of 1994 (31 U.S.

C. 3515). The Federal agency shall
notify the recipient and, if knowm, the auditor at least 180 days prior to the
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ol U e Tlasa Tl rear e e st ed S OMBT R appioval,

vl SLep s o Mhe gy tor shall sdentify Type B oprogrvams whroh oave
Lighevish ousing profeassional Judgmnent and the aritevia in 5*;A.525. Howeng o
showld che audicor selact Dproon o under Step 4 (pavagraph (e) (2) (1) (B) of
"his nection), the auvditor .s not recquirad to ldentify n ore hj gh-risk Type B
programe than the number of low-rislk Type A programs. xcept for known
sianificant defisiena,as i1 internal control or hnmp1¢a1ce o} b]emf ags d:

S G

in 8§ .525(b)(1), §__ .525(b)(2), and §___.525{(c)(Ll), a Jlg]O criteria . n

;
.. .525 would sa;dom ~ause a Type B program to bhe conszjc*ed high-r:
(20 The auditor is not expected to perform risk assessments on

tat ively smali Faders) programs. Therefore, the auditor is only requirved -o
periorm o nl asnesanenta o Typa E programs that exceed the Jarger of:

L 500,000 oy three-tenths of one paycoont GG -

derval awards nended when the auditee has less than oy =aqua, o 5100

Wl Lotal leral awards axpended.
(i) A2500,000 or chree-hundredchs of one paroant 2000750
C totas) Faderal awards expended when the audit has move than 5300 m. . oy

1IN total Federal awards expended.
(er) Step 4. AL & ndramum, the auditor snasi audit ail oo Lhe
T OWETIC as WA JOr Drograns

() A1) Type A programs, except the auditor may exalude any
sk under Step 2 (paragraph (c)(l) of this

Type A programs Ldentified as low-ri
mecujon).

(i) High-risk Type B programs as identified under
‘cllowing two options:

Fiy o~

{
»ioner of tbe

() Option 1. At least one half of the Type B
programs identified as high-risk under Step 3 (paragraph (4) of this gection),
axcept this paragraph (e) (2) (i) (A) does mot require the auditor to audit more
gl sk Tvpp B programs than the number of low-risk Type B programs
Cdenriiled as low-risk under Step 2.

(B} Option 2. One nigh-risk Type B program oy

zzch Tyoe b oprogram Ldentified as Low-risk under Step L
fii) Wnen identifying which high-risk Type B programs to
’ audit as major under either Option 1 or 2 in paragraph (e)( Yy (L) (&) or (B),
izor is encoursged to use an approach which provides an opportunity for

1
b
eyiod of

nigh-risk Type B programs to be audited as major over a p

(3) Such additlional programs as may be necegsary to comply
with the percentage of coverage rule discussed in paragreph (£) of this
section. This paragraph (e)(3) may reguire the auditor to audit more programs
as major than the number of Type A programs.

) (D Lo

(£) Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompass at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §_  .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total

Federal awards expended.

() Documentation of rigk. The auditor shall document in the working

W
o
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papers the rish analygis process used in determining e jor programs.
(h) suditor's judgment. When the majoYy program determination was
performed and documented in accordance with this part, the auditor's judgment
in applying the risl-based approach to determine major programs shall be
presumed correct. thallenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However ,
Federal agencies and pass-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall consider this
guidance in determining major Programs in andits not yet completed.
criteria. For firgt-year audits, the
ograms as all Type A programs plus any
ercentage of coverage rule discussed
the auditor would not be
and (e)

(i) Deviation from use of rishk
auditor may elect to determine major pPIr
Type B programs as nececsary to meet the p
in paragraph (f) of this section. Under this option,
regquired to perform the procedures discussed in parvagraphs (e), (4),
of this section.
wdit is the first year the entity is audited

(1) 3 first-year a
of a change of auditors.

under this part or the first year

(2) To ensure that a frequent change of auditors would not

preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three years.

& .525 Ccriteria for Federal program risk.

(a) General . The auditor's determination should be based on an
overall evaluation of the risk of noncompliance occurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b), (), and (4) of this
section, to identify rigk in Federal programs. zlso, as part of the risk
analysis, the auditor may wish to discuss & particular Federal program with
auditee management and the Federal agency Or pass-through entity.

(b) Current and prior audit experience., (1) Weaknesses in internal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment Over Federal programs and such
factors as the expectation of management 's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.

(1) A Federal program administered under multiple

internal control structures may have higher risk. When assessing risk in a
large single aundit, the auditor shall consider whether weaknesses are isclated
in a single operating unit (e.g., one college campus) Or pervasive throughout
the entity.

(11) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

The extent to which computer processing 1is used to
as well as the complexity of that processing,
ssing risk, New and recently

(i11i)
administer Federal programs,
should be considered by the auditor in asse
modified computer systems may also indicate risk.
ould indicate higher risk,

d in the audit findings could have a
ve not been corrected.

(2) prior audit findings w
particularly when the situations identifie
significant impact on & Federal program or ha

(3) rederal programs not recently audited as major programs
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() Dversight exercised hy Federal agencies and paga-through entities
(0o Dverzight exercised by Fedeval agencies or pass-thirough entilies could
indicate risk., For example, recent monitoring or other reviews parformed hy

an oversight entity which disclosed no significant problems would indicate
lower rislk. However, monitoring which disclosed significant problems would
mmdicate higher rislk.

() Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk. OMBE plans to provide this
rdentifization in the compliance supplement.

(ch) Inherent rislk of the Fedeyal program. (1) The nature of a
Federal program may indicate risk, Consideration should be given Lo Lhe
~omplexity of the program and Lhe extent to which the Federal program
for goods and marvices. "oy exampie, Federal rograms that disharse
Funds chrough third party contracts or have aligihbility eriteria may be of
Migher risk. Federal programs primarily involving staff payroll o ey
ava g high visk for time and effort reporting, bhut osherwise ha atr low rishk.

TIMtracts

(2) The phase of a Federal program in its life cycle at ohe
deral agency may indicate risk. For example, . a new Federal program willi biew
ey requlations may have higher risk than an established program with

pmes Lest ed yequlations.  Also, significant changes in Federal programs, Jaws
regularions, or the provisions of contracts or grant agreements may increass

rask.

(3) The phase of a Federal program in its life cycle at the
audicee may indicate risk., For example, during the first and last years tha
an suditee participates in a Federal program, the risk may be higher due to

start-up or closeout of program activities and staff.

(4) Type B programs with larger Federal awards expended would
» of higher risk than programs with substantially smaller Federal awards
wanded,

§_ __.530 Criteria for a low-risk suditee.

arn auditee which meets ail of the following conditions for esch of tne
ng “wo yzars (oY, in the ¢

preceds cage of biennial audits, preceding two audit
pariods) shall qualify as a low-raisk avdicee and he eligible for reduced audis
verage in accordance wi-h § 520

fa Single audits were performed on an annual bhasis
the provisions of this part. A non-Federal =ntity that hag biennisl audits
doas not gualify as 8 low-risk euditee, uniess agrz==d o In advance by thne
cogrnizant or oversight agency for auvdit

in acocovdance vl

() The auvditor's opinions on the financial statements and the
zohedulie of ewpenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may judge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver.

(c) There were no deficilencies in internal control which were
identified as material weaknesses under the requirements of GAGAS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Federal awards and provide
a walver.




() None of the Federal programe had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding two audit periods) in which they were ciaseified as Type A
DI OGTAME

(1) Internal control deficiencies which were identified as
material wealknesses;

(2) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material effect on the Type A
program; Or

(3) rnown or 1likely gquestioned costs that exceed five percent
of the total Federal awards expended for a Type A program during the year.

sppendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

- Circular A-133 Compliance Supplement
3 Compliance Supplement is available

appendix B to Part _
blications Office, room 2200, New

Note: Provisional OME Circular A-13
from the Office of administration, Pu
Executive Office Building, Washington, DC 20503,
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2625 GRAND AVENUE » LONG BEACH, CALIFORNIA 90815 » (562) 570-4000 « FAX: (662) 570-4040

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology
for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCJATE, AGREEMENT ("Agreement”) is made and
entered as  of Auqust 4 . 2042 by and  betwe
Mon'fal HeaH')r\ Bmevica 5t Los Angeles  a _ Calibwia non pvaﬁnd
[corporation, pa %ﬁ@—méwd%—e%@eippepﬂe%e%bai- whose business address is
100 W. btoadway Suite_50(0 Long, Peoch, € Qo8O
(hereinafter referred t as “Business Associated, and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as "City" or “Covered Entity”).
WHEREAS, the City has a Department of Health that provides a multitude of

health care and related services; and
WHEREAS, in the course of providing health care and related services the City

obtains protected heaith information; and
WHEREAS, Business Associate performs particular duties and/or provides

particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 ("HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act’), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the “HIPAA Regulations”) and other

applicable laws.
NOW, THEREFORE, in consideration of the mutual terms covenants, and

conditions in this Agreement, the parties agree as follows:
1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the

HITECH Act.
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Business Associate Agreement
Page 2

2 OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.

a. Non-disclosure. Business Associate agrees to not use or disclose
protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards.  Business Associate agrees fo use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation reguirements of the HIPAA
Regulations.

C. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.

1. Business Associate shall provide the following information in
such notice to Covered Entity:

(a)  The identification of each individual whose unsecured
protected health information has been, or s
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach:;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery,;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d)  The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing

' to mitigate the damages and protect against future
breaches; and

6 Any other details necessary for Coversed Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured




Business Associate Agreement

Page 3

protected health information has been breached and
steps such individuals - should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate’s  firewall, port scans, unsuccessful [og-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

Reporting of disclosures. Business Associate agrees to report to

Covered Entity any use or disclosure of the protected health

information not provided for by this Agreement of which it becomes

aware. ,

Business Associate’s Agents. Business Associate agrees 1o

ensure that any agent, including a subcontractor, to whom it

provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this

Agreement to Business Associate with respect to such information.

Availability of Information to City. Business Associate agrees to

provide prompt access 1o protected health information in a

designated record set to Covered Entity or, as directed by Covered

Entity, to an individual upon Covered Entity’s request in order to

meet the requirements under 45 CFR § 164.524. If Business

Associate maintains an electronic  health record, Business

Associate shall provide such information in electronic format to

enable Covered Entity to fulfill its obligations under the HITECH

Act.
Amendment of Protected Health Information. Business Associate
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Business Associate Agreement

Page 4

agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 al the request of
Covered Entity or an individual.

Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate’s compliance with the Privacy Rule.

Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 456 CFR § 164.528, and
the HITECH Act.

Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2() of this
Agreement, to permit Covered Entity fo respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE,

Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:

a.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information for the proper management
and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the

ATTACHMENT cooeo. e




Business Associate Agreement

Page &5

business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(1)(B).

Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,

consistent with § 164.502()(1).

PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

a.

b.

Business Associate shall not use or disclose protected health
information for fundraising or marketing purposes.

Business Associate shall not disclose protected health information
to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business

Associate.

OBLIGATIONS OF COVERED ENTITY.,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may - affect
Business Associate’s use or disclosure of protected health
information.

Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate’s use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed fo in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health

information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate 1o use of disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION.

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate. or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon either party's knowledge of a material

breach by the other party, the party with knowledge of the other

party's breach shall either:

1. Provide an opportunity for the breaching party to cure the
breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party,

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entfity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that

returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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10.

1.

12.

destruction infeasible, for so long as Business Associate

maintains such protected health information.
ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees of agents are named

as an adverse party.

MISCELLANEOQUS.
a. References. A reference in this Agreement o a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

C. Survival  The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

LAW. This Agreement shall be governed by and construed pursuant to

federal law and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the parties and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section

referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,

Business Associate's employees, or agents in the performance of the

duties under this Agreement or any alleged negligent or intentional act,
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13.
14.

15.

16.

17.

18.

19.

omission or misrepresentation by Business Associate, Business
Associate's  employees or  agents, which act, omission  or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days. ,

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses.
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Assoclate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made.
whichever first occurs.,

WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement. or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.

....... S
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first { stated herein.

Meyital Health Omexica 3 Los W{es\

(Name of Business Associate)

g Cao California nen pz(_H
(corporation, pa

s WM

Title: /?"t"(///"‘l/r (’gﬁ

, 20 By

Title:

CITY OF LONG BEACH, a municipal
corporation

ity Manager or designee

O‘V . C0 , 20 [ By
J

“City" EXECUTED PURSUANT
' TO SECTION 301 OF
THE CITY CHARTER.

The foregoing Agreement is hereby approved as to form this [Qﬁgay of

ﬁ&ﬁﬁ:@ﬂwl’z
ROBERT E. SHANNON,

City Attorney or designee

By

LT:by 02-05187
| Wapps\ClyLaw32WWPDocs\DOOBIP01 2100198059.D0C

Asslstant City Manager -
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

" 0625 GRAND AVENUE ¢ LONG BEACH, CALIFORNIA 90815 » (562) 570-4000 « FAX (562) 570-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1.

The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the

department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has

become erroneous by reason of changed circumstance.

" The terms “covered transaction,” “debarred,” "suspended,” “ineligible,” “lower tier

covered transaction,” ‘“participant,” ‘“person,” ‘primary covered transaction,”
“orincipal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing

Executive Order 12549,

The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered fransaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which

this transaction originated.

The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — Lower Tier Covered Transactions,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions.

A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered iransaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement

programs.

Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if &
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who Is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 125489, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an

explanation to this document.

Agresment NumberCAH3Z2¢90061100Contract Agency: Men‘fa‘ Hmm\ Arexica 6\: Los %@‘q
Nam%nd Title of Author%ﬁ %entativei :de 0( 1¢ /?-/9 ﬂ/ /?F’J’/Mé#/ % Cﬂ;&
/ &W / e ,7/‘/ //; 2.

L
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

S 2625 GRAND AVENUE + LONG BEACH, CALIFORNIA 90815 » (562) 570-4000 « FAX: (662) 570-4049

CERTIFICATION REGARDING LOBEYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County’s
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for

civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor

will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said

documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form—
LLL “Disclosure Form to Report Lobbying” in accordance with its instructions.
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3. The undersigned shall require that the language of this certification be included in

the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for

each such failure.

Agreement NumbercA1132¢4p0 611 ©0 Contract Agency:mﬂﬂmﬁm Qyﬁe,lq
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