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" ° "SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

.TE: 06/16/99 | : . ©  DEPT. 86

HONORABLE DAVID P. YAFFE . JUDGE] C. HUDSON DEPUTY CLERK
, M. LOMELI, CRT. ASST. L
HONORABLE i . JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
3. . ' DOLMAN AUDIO VISUAL ) . - IR
- NONE . Deputy Sheriff o "= 7 Reporter |

9:30 am}BC206790 . Plaintiff
Counsel RONALD TAIMO (X)

V&M ASSOICATES INC .
VS Defendant ) .
CITY OF LONG BEACH Counsel DANTEL S. MURPHY (X)

NATURE OF PROCEEDINGS:

DOLMAN AUDIO VIDEO DOES NOT CONSTITUTE THE OFFICIAL
RECORD OF THIS COURT. ’

PETITIONER, V & M ASSOCIATES, INC'S., NOTICE OF MOTION
OF PETITION FOR WRIT OF MANDATE ;

— ’ Matter comes on for hearing and is argued.

1. Petitioner is not entitled to the relief it seeks,
which is to require respondent to issue it a permit
to operate an entertainment business free of ALL _
respondent's ordinances, including its prohibition
against nude dancing establishments (Pirst Amended
Complaint 14:2-3. The prohibition against nude
dancing is valid. BARNES v. GLEN THEATRE INC. 501
U.S. 560(1991).

2. Petitioner has no standing to complain that
respondent has too much discretion in determining
whether to grant or deny an entertainment permit,
because such a permit was issued to petitioner upon
application therefor and petitioner is therefore not
aggrieved by the alleged defect in the ordinance.

3. It was not an abuse of discretion for regpondent
to refuse to process petitioner's application for an
entertainment permit until petitioner obtained permits
to build the premises in which the entertainment was
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SUPERIOR COU) OF CALIFORNIA, COUNTY (@) LOS ANGELES

n

DEPT. 86

DAVID P. YAFFE JUDGEl} C. HUDSON DEPUTY CLERK

M. LOMELI, CRT. ASST. - :
JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
DOLMAN AUDIO VISUAL _

NONE Deputy Sheri 4 . Reporter "

i,

9:30 am|{BC206790 Plaintiff

Counsel RONALD TALMO (X)
V&M ASSOICATES INC

vs Defendant
CITY OF LONG BEACH Counsel DANIEL S. MURPHY (X)

NATURE OF PROCEEDINGS:

to be provided. Petitioner advances no reason why
such refusal was unreasonable under the circumstances,
or any evidence that it objected to such refusal at
the administrative level. Because this is the only
delay to which petitioner was subjected in the permit
process, petitioner was not aggrieved by a lack of

a time limit in respondent's ordinance regarding the
issuance of entertainment permits.

4. The automatic stay provision in LBMC Section
5.72.145C satisfies the requirement of prompt judicial
review expressed in FREEDMAN v. MARYLAND, 380 U.S.51
(1965) and BABY TAM & CO. v. CITY OF LAS VEGAS, 154
F3d 1097(9th Cir. 1998). As stated in the latter
case, the current status of the requirement in the
former case, that the licensor bear the burden of
going to court, is questionable in the light of later
pronouncements by the Supreme Court.

5. Petitioner's argument that it has been denied
equal protection of the laws by virtue of disparate
treatment is not supported by any evidence.

This order disposes of all of the issues raised in
petitioner's first amended complaint except the fourth
cause of action. That issue must be resolved in the
trial department, and this order will remain
interlocutory in the meantime.

The parties and their counsel have made the court's
review of this matter unnecessarily burdensome and
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

ATE: 06/16/99 DEPT. 86

HONORABLE DAVID P. YAFFE Jupgef| C. HUDSON DEPUTY CLERK

HONORABLE
3.

M. LOMELIXI, CRT. ASST.

JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
' DOLMAN AUDIO VISUAL

NONE Deputy Sheriff Reporter

9:30 am

BC206790 . Plaintiff

Counsel RONALD TAIMO (X)
V&M ASSOICATES INC. ’
Vs Defendant B

CITY OF LONG BEACH Counsel DANIEL S. MURPHY (X)

LS et N CHALRY

o CINTIES

NATURE OF PROCEEDINGS:

time consuming, by relying upon Non-California’
authorities while completely ighoring the requirement
of CRC 313(e) that copies of such authorities be
furnished to the court. Counsel for each party is

to show cause why sanctions in the sum of $500.00 each
should not be imposed for violation of Local Rule
9.4(b). Notice of hearing waived. Sanctions are
imposed against both parties in the sum of $250.00.
Counsel Ronald Talmo and Daniel S. Murphy are each to
pay sanctions to the Clerk of the Superior Court and
file a proof of payment in this department within 5
days.

' MINUTES ENTERED
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SCOTT W. WELLMAN, State Bar # 082897
JENIFFER FRIEND, State Bar # 200146

1 WELLMAN & WARREN

Attorneys at Law
4 Venture, Suite 325
Irvine, California 92618-3325

Telephone: 949-450-0662
Facsimile: 949-450-0750

Attorneys for Petitioner, V&M Associates, Inc.

SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT
Case No.: BC206790

Dept.: 54
Judge: Hon. Ernest B. Hiroshige

V & M Associates, Inc.
Plaintiffs,

\Y ] NOTICE OF APPLICATION AND
] APPLICATION FOR ORDER
| TO SET ASIDE COURT’S DISMISSAL
] REINSTATE THE MATTER TO THE
CITY OF LONG BEACH ] COURT’S DOCKET ; _
‘ ] MEMORANDUM OF POINTS AND
| ] AUTHORITIES;
Defendants ] DECLARATIONS OF RONALD TALMO &
] VASKIN TATARIAN

Date: October 14, 1999
Time: 8:30 a.m.

TO ALL INTERESTED PARTIES AND TO THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on October 14. 1999_ at 8:30 a.m. or as soon thereafter as

the matter may be hered, in Department 54 of the above-entitled Court. Plaintiff, V & M
Associates, Inc., will apply with Notice to show good cause why the Court should grant Plaintiff
an Order Setting Aside the Court’s Dismissal and reinstating the matter to the Court’s docket.
The motion will be made pursuant to Civil Code of Procedure § 473 on the grounds that
the dismissal entered in this case was by reason of Plaintiff's Attorney's mistake, inadvertence
and/or excusable neglect.
The Notice will be based on this Notice, :I\_/Iemorandum of Points and Authorities,

Declarations of Ronald Talmo and Vaskin Tatarian, the pleadings, the files and records of the

Plaintiff"s Notice of Application
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s
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above-entitled action, and such oral and documentary evidence as may be presented at the

hearing on this motion.

DATE:September 14, 1999 WELLMAN & WARREN

/-

-
v

Scott W Wellman
Attorney for Plaintiff
V & M Associates, Inc.

Plaintiff’s Notice of Application 2
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MEMORANDUM OF POINTS & AUTHORITIES

1. INTRODUCTION

On August 12, 1999 the previous attorney for Plaintiff mistakenly, without the
consent and authority of the client filed a motion seeking the dismissal of this action.
Consequently the Court dismissed the action. ( see declarations of Talmo and Tatarian.)

This motion seeks to set a side the Court’s dismissal of this action under C.C.P.
Section 473(b) due to the mistake, inadvertence, or excusable neglect of Plaintiff’s counsel.

Setting aside the dismissal of this action and reinstating this matter to the Court’s
docket will promote judicial economy. Furthermore, if the dismissal is not set aside Plaintiff will
be greatly prejudiced. This pfocess will expend considerably more judicial resources than setting
aside the dismissal of the action under C.C.P. Section 473 and ordering the matter reinstated to
the Court’s docket.

Concurrently with this C.C.P. § 473 motion, is a motion for leave to file a second
amended complaint. This complaint has been made neceésary because Plaintiff’s previous
counsel failed to assert the theories necessary to the success of the Plaintiff’s case. In short the
Plaintiff feels that it was not adequately represented by their previous counsel. Not only did
Plaintiff's previous counsel fail to assert the proper theories. but also he simply dismissed the
action without Plaintiff’s consent or knowledge.

2. UNDER C.C.P. SECTION 473 THE DISMISSAL OF PLAINTIFF'S
COMPLAINT SHOULD BE SET ASIDE.
Code of Civil Proqedure Section 473 provides, in pertinentA part, as follows:

“The court may, upon any terms as may be just, relive a party or his or her legal
representative from a judgment, dismissal, order, or other proceeding taken against him or her

through his or her mistake, inadvertence, surprise, or excusable neglect”. (emphasis added).

* %k %

Plaintiff's C.C.P. sec. 473 Memorandum of Points & Authorities
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Furthermore, where the dismissal was a result of the mistake or inadvertance of the
attorney, then it is mandatory that the court set aside the dismissal:

“Notwithstanding any other requirements of this section, the court shall, whenever an
application for relief is made no more than six months after entry of judgment, is in proper form,
and is accompanied by an attorney’s sworn affidavit attesting to his or her mistake, inadvertence,
surprise, or neglect, vacate any (1) resulting default entered by the clerk against his or her client,
and which will result in entry of a default judgment, or (2) resulting default judgment or
dismissal entered against his or her client, unless the court finds that the default or dismissal was
not in fact caused by the attorney’s mistake, inadvertence, surprise, or neglect”. (emphasis added)

As set forth in the accompanying Declaration, Ronald Talmo, Plaintiff’s previous counsel
acting mistakenly believed that he had authority to dismiss the action, which resulted in the
action being dismissed. This error on the part of the plaintiff’s previous attorney clearly
constitutes mistake, inadvertence, or excusable neglect under C.C.P. Section 473.

Commenting on the effect of C.C.P. § 473 on involuntary dismissals, Weil & Brown,

CAL. PRAC. GUIDE: CIVIL PRO. BEFORE TRIAL (The Rutter Group 1994) in section
11:49.1 provides, in pertinent part, as follows: |

“Effect of CCP § 473 “attorney affidavit of fault”? CCP § 473 mandates
setting aside a dismissal when Plaintiff seeks relief based on an “attorney’s affidavit of fault”...
“Attesting to his or her mistake, inadvertence, surprise or neglect” (need not be excusable

neglect; see para. 5:292).”

In Section 5:292, Weil & Brown, comment as follows:

“ Attorney affidavit of fault: “(w)henever an application for relief is timely, in
proper form, and accompanied by an attorney’s sworn affidavit attesting to his or her mistake,
inadvertence, surprise or neglect, (the court shall) vacate any (1) resulting default entered by the

clerk......or (2) resulting default judgment......” [ CCP § 473 (emphasis and parentheses added)]

Plaintitt's C.C.P. sec. 473 Memorandum of Points & Authorities
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The only limitation is that the court may deny relief if it finds the default “ was
not in fact caused by the attorney’s mistake, inadvertence, surprise or neglect ( e.g. where
attorney is attempting to “cover up” for client), [CCP § 473 (emphasis added ); see Rogalski V
Nabers Cadillac (1992) 11 CA4th’816, 14 CR2d 286,289, fn. 5--affidavit ineffective where
attorney did not represent clients at time of default]”

There is no requirement that the attorney’s neglect be inexcusable and the court must
grant relief under C.C.P.§ 473 even when the court finds that there was inexcusable neglect on
the part of the attorney. See Beeman V. Burling (1990) 216 CA3d 1586, 1604, 265 CR 719.

Further, even if the court finds that the dismissal was not the result of the attorney’s
mistake or inadvertence, the dismissal was still the result of excusable neglect on the part of the

client. Therefore, in any case the dismissal should be set aside.

3. CONCLUSION
For the foregoing reasons, as a dismissal of this\action resulted from the mistake,
inadvertence, and/or excusable neglect of Plaintiff’s attorney, i‘t is respectfully submitted that the
court should enter an order setting aside the dismissal, restoring this action to the court’s docket,

and assigning a new Delay Reduction Hearing date.

DATE: September 14, 1999 WELLMAN & WARREN
T
///
(.
S I RN

Scott Wellman
Attorney for Plaintitf

V & M Associates, Inc.

Plaintiff's C.C.P. sec. 473 Memorandum of Points & Authorities
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PECLARATION OF RONALD TALMO

L RONALD TALMO, do bereby declare and state as follows:

1 I am an attorney duly licensed to practice in the State of California. I have personal

knowledge of the following facts, and if called upon, could and would competently testify thereto.

2. ] was previously the attormey of record for the plaintiff and petitioner, V & M Assocrates,

Inc. (*V & M) in this action.
3. On July 16, 1999, 1 attended the hearingon V & M’s petition for Wit of Administrative

Mapdamus. Before the hearing | read the Judge’s tentative ruling which was to deny the writ. At that
time 1 informed Vaskin Tatarian, V & M’s president, of the judge’s ruling and told him that the only
remaining issues were in the 4th Cause of Action which we were probably going to lose anyway. I told
him that we should probably dismissit. Mr. T atarian told me to do “whatever I felt was best.”

4. Based on Mr. Tatarian’s statement to me, 1 believed that I had the authority to dismiss
the action. I therefore filed a dismissal of the action on August 12, 1999.

5. After the hearing on the Writ, at no time did I confirm with Mr. Tatarian or anyone on
behalf of V & M that V & M intended to dismiss the action. [ only assumed that V & M intended to
dismiss the action based upon Mr. Tatarian’s statement to me at the Writ hearing.

6. Subsequently, I was informed by Mr. Tatarian’s new counsel that V & M never intended
to dismiss the action nor did V & M intend to give me authority to dismiss the action.

7. If I had known that Mr. Tatarian did not intend to dismiss the action, I would not have

filed the dismissal.

[ declare under penalty of perjury that the foregoing is true and correct, Executed this _ 13 o

RONALD TALMO

September, 1999 at Santa Ana, California.
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DECL (9] A4 TATARI
I, VASK%N TATARIAN, do bereby declare and state as follows:
1.E I have peresonal knowledge of the following facts, and if
k ,
called Upon, could and would competently testify thereto.
2.% I am currently, and have since its inception, been the
!

presideﬁt of Plaintiff, V & M Associates, Inc. (“V & M"). As its
presiden% I am familiar with V & M's activities and operations.
3. EOn July 16, 1999, I attended on V & M's behalf a hearing
in Depar%ment 85 of the Los Angeles Superior Court. The subject
of the h?aring was V & M's application for an administrative
Writ of %andamus in Case No. BC206790 entitled V & M Associates
Inc. v. &ity of Long Beach. Up to the time of the hearing and

;
4

until th? first part of August, 1999, V & M was represented by
i
attornengonald Talmo. )

1. English is a second language for me as my primary
language?is Armenian. I am not educated in legal matters and have
trouble understanding language using “legaleze’.

5. EBefore the commencement of the writ hearing, Mr. Talmc
informed%me that the judge's tentative ruling was to deny V & M's
Writ. Hé then went into a discussion of the judge's reason very
little oé which I understood. [ frankly was quite upset and to
this day?do not understand why the writ was dismigsed. I asked
Mr. Talmé if the judge's decision could be appealed. He said yes
but it c%uld take up to ten (10) or twelve (12) months. I

responde% by saying “what can we do because I don't understand

these thi%gs”. After that I left the court room.

1 Declaration of Vaskin Tatarian
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| .
S.E At no time did I, or anyone else on behalf of V & M,
tell Mr% Talmo to dismiss the action. To the contrary, in a
telephoée conversation in early August, I informed Mr. Talmo that
V &M w%s consulting with alternative counsel, and that he should
do nothﬁng more on the file until he heard from me.

7.% On August 23, 1999 I attended a status conference in
Departm%@t 54. V & M'B new counsel, Wellman & Warren,
represen%ed V & M. At this time, Mr. Wellman informed me that
Mr. TaJm; had apparently filed, on August 12, 1999, a dismissal

of the a&tion. This came as a complete shock and surprise to me

as I hadino knowledge of the dismissal and had not authorized it.

I déclare under penalty of perjury that the foregoing is
true and-ccrrect. Executed this SE& Day of September, 1999 at

Ave\a i, California. \

i
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Vagkin Tatarian

2 Declaration of Vaskin Fatarian




. T xr} ~—

PROOF OF SERVICE BY MAIL

(C.C.P. Section 1013a(3))
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am over the age of 18 and I am not a party to the within
action. I am employed by the law firm of WELLMAN & WARREN LLP,
Attorneys at Law, 4 Venture, Suite 325, Irvine, California 92718.

I served the attached documents, titled PLAINTIFF’'S NOTICE
OF APPLICATION AND APPLICATION FOR ORDER TO SET ASIDE COURT’S
DISMISSAL, REINSTATE THE MATTER TO THE COURT’S DOCKET; MEMORANDUM
OF POINTS AND AUTHORITIES; DECLARATION OF RONALD THELMA & VASKIN
TATARIAN on the interested parties in this action, by placing
true copies thereof in sealed envelope, addressed as follows:

Robert E. Shannon, Esq.
Daniel S. Murphy, Esq.
333 West Ocean Blvd.
~ Long Beach, California 90802-4664

On September lé, 1999, I placed said envelope for collection

and mailing, following ordinary business practices at the
business offices of WELLMAN & WARREN LLP, at the address set
forth above, for deposit in the United States Postal Service.

I am familiar with the practice of WELLMAN & WARREN LLP, for
collection and processing of correspondence for mailing with the-
United States Postal Service, and the said envelope will be
deposited with the United States Postal Service on said date in
the ordinary course of business.

I declare that I am employed in the office of a member of
the Bar of this Court at whose direction the service was made. I
declare under penalty of perjury under the laws of the State of
California that the above is true aj: correct.

Executed September lé,1999, Irvipe, Californi

w |
i , X
Ajith Moonesinghe :irk'lekﬂll;JbL'/ fﬁL//

(Type or Print Name) (Sign




SCOTT W. WELLMAN, STATE BAR #082897
WELLMAN & WARREN LLP

Attorneys at Law

4 Venture, Suite 325

Irvine, California 92618-3325
Telephone: (949) 450-0662
Facsimile: (949) 450-0750

Attorneys for Plaintiff |
V & M ASSOCIATES, INC.

SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL DISTRICT

CASE NO. :BC206790
DEPT: 54
JUDGE: Ernest M. Hiroshige

V & M Associates, Inc.
Plaintiff,

SECONDED AMENDED COMPLAINT
FOR DECLARATORY RELIEF;
INVERSE CONDEMNATION AND
EMINENT DOMAIN; PERMIT
STREAMLINING ACT

V.
CITY OF LONG BEACH,

Defendant.

fd e e fed bt e et e e e

Plaintiff alleges:
COMMON ALLEGATIONS

1. Plaintiff is a Corporation, existing under the laws of the
State of California, who received a conditional entertainment
permit for the Flamingo Theater, located at 2421 E. Artesia
Boulevard, in the City of Long Beach.

2. Defendant, the City of Long Beach, is and at all times
herein mentioned was an administrative agency created and existing

under the laws of California. | .-

Second Amended Complaint for Declaratory
1 Relief and Civil Rights Violations
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3. Defendant, at the time of the allegation, possessed and
continues to possess concurrent jurisdiction to  approve
entertainment permits within the City of Long Beach, along with the
Department of Financial Management who initially approves and
issues such permits.

4. The approvals are pursuant to Long Beach Municipal Code
Section 5.72.110, which states that persons are prohibited from
carrying on, maintaining, or conducting any entertainment activity
within the City without first obtaining an entertainment permit.
Section 5.72.115 further defines “entertainment activity” as any
activity conducted for the primary purpose of diverting or
entertaining clientele in a premises open to the general public.
Said activit? shall include, but shall not be limited to, dancing,
whether by performers or patrons of the establishment, live musical
performances, instrumentals or vocal, when carried on by more than
twb persons or whenever amplified; musical entertainment provided
by disc jockey or karaocke, or similar entertainment activity
involving amplified reproduced music.

5. As further provided in the Code, Defendant has a
ministerial duty to accept and process applications for
entertainment permits pursuant to Long Beach Municipal Code Section
5.72.120. Section 5.72.120C specifically requires the Director of
Financial Management to refer an application for an entertainment
permit to all concerned City departments for investigation. Those

concerned departments are required to file a report stating their

Second Amended Complaint for Declaratory
Relief and Civil Rights Violations
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recommendations regarding the approval or denial of such permit
within sixty (60) days of receiving the request from the Director
of Financial Management. After receiving the reports from the City
departments, Section 5.72.120D1 mandates the Director of Financial
Management to transmit the application, together with those reports
and recommendations of the City departments, toO the City Council
for a hearing.

6. On February 9, 1999, the City, in reliance upon California
Assembly Bill 726 (“AB726") amended Long Beach Municipal Code
9.20.050 which wmade illegal nude dancing. Pursuant to AB726, a
ngrandfather clause” exists under its prohibitive 1an§uage which
exempts nude dancing theaters (such as Plaintiff’'s property) from
the said prohibition\if, inter alia, “by action of a local body

allowing the business to operate on or before July 1, 1998."
As alleged below, by December 17, 1997, all discretionary approvals
for Plaintiff’s project as a nude dancing theater had been
received. Ther=fore, Plaintiff’s business'should have reen and
still should be subject to the AB726 *“grandfacher clause.” In
other words, on December 17, 1997, the Plaintiff had vested rights
in the use of its property as a nude dancing theater.

7. Following the necessary steps provided to attain an
entertainment permit pursuant to the aforementioned code, Plaintiff
on September 22, 1997, gubmitted an application for an
entertainment permit to the Department of Financial Management.

Plaintiff’'s proposed use of the premises was for an adult theater

Second Amended Complaint for Declaratory
Relief and Civil Rights Violations
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featuring on-stage semi-nude and nude dancing with accompanying
recorded music played through an amplified sound system to patrons
eighteen (18) years of age and older. On November 13, 1997, the
City’s Department of Financial Management deemed Plaintiff’s
application permit complete. Once completed, the City is then
required to forward the application for processing within sixty
(60) days thereafter. However, as discussed below, the City
artificially and intentionally waited until after July 1, 1998 to
begin processing the application in order to deprive the
plaintiff’s from falling within the “grandfather clause” of AB726.
indeed, in direct violation of the City Code, the City did not
begin processing the entertainment permit application until January
11, 1999, more than fourtéen (14) months after it was deemed
cﬁmplete by the City’s Department of Financial Management.

8. On December 17, 1997, the City’'s Site Plan Review
Committee approved the Plaintiff’s project as a theater which
allowed Plaintiff to operate with full nudity upon completion of
construction. It was at this time the application process was
complete and ready to be reviewed by the City Council. This
completion of the application process occurred well before the cut-
off date (July 1, 1998) in order to gualify for the “grandfath=r
clause” of AB 726, infra. The city was well aware that the Site
Development Plan had been approved and that the Plaintiff was
expending substantial sums in reliance upon the approval. The City

artificially waited until after it enacted a “no nudity” oxrdinance

Second Amended Complaint for Declaratory
4 Relief and Civil Rights Violations
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before granting the entertainment permit and then, in reliance upon
ﬁhe ordinance, issued the permit with the wholly new condition of
no nudity.

9. The City's sole excuse for refusing to 1issue the
entertainment permit earlier (i.e., within the AB726 grandfather
clause period) is that the Plaintiff was remodeling the building
and constructing a new parking structure. However, the remodeling
process is wholly independent of the entertainment permit process.
Indeed, the City itself admits as much. In a letter to the City
Council, the Director of Financial Management recommended that the
entertainment permit be issued subject to the condition that the
building be complete.

10. As stated below, the Plaiﬁtiff would not have engaged in
such remodeling and construction, but for the approvals they
received from the City, on December 17, 13997. Those approvals
included the Site Plan which specifically approved the project as
a theater containing nude dancing as well as the assurances from
the City Department of Financial Management on November 13, 1997,
which affirmatively stated that the entertainment application was
complete.

11. On April 6, 1999, Plaintiff’s application for an
entertainment permit was approved by the City Council, subject to
the conditions that (1) the operation of the establishment shall be
limited to those activities and elements approved by the City

Council, (2) Plaintiff agrees to reimburse the City whenever

Second Amended Complaint for Declaratory
> Relief and Civil Rights Violations
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excessive police services, as determined by the Chief of Police,
are required as the result of any incident or nuisance arising out
of or in connection with the Plaintiff’s operations, . . . (8) and
Plaintiff is subject to revocation proceedings if any violations of
the new amendments to Municipal Code Sections 5.72.140, 5.72.145,
and 9.20.040 occurs at Plaintiff’s establishment. Condition eight
(8) placed a restraint on Plaintiff’s vested rights in that the
Ccity applied the “no nudity” ordinance, which did not apply
originally in its prior stated usage. Thé refusal by the City to
allow such usage, afrer waiting to decide well beyond the sixty
(60) day time 1limit, constitutes an abuse of discretion and
deprived Plaintiff from its vested rights.

12. As a duly exempted business under AB 726 (now codified in

California Penal Code Sections 318.5 and 318.6), Plaintiff contends

that the foregoing preemption waiver (“grandfather clause”) applies
to it:

“The provisions of this section shall not be
construed to apply to any adult or sexually
oriented business, as defined herein, that has
been adjudicated by a court of competent
jurisdiction to be, or by action of a local
body such as issuance of an adult
entertainment establishment license or permit
allowing the business to operate on or before
July 1, 1998, as, a theater, concert hall, or
similar establishment primarily devoted to
theatrical performance for purposes of this
section.”

13. Prior to July 1, 1998, Plaintiff had obtained approval

from all City departments concerned with the operation and usage of

Second Amended Complaint for Declaratory
6 Relief and Civil Rights Violations
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its business. Furthermore, the Department of Planning and Building

approved the modifications Plaintiff proposed to make to the

existing structure in converting the structure to an adult

entertainment theater. Plaintiff’s reliance on such approval has’
now caused Plaintiff’s property to become valueless, and has

specifically become so due to the language in the permit based on
condition number eight (#8) stated within the City's approval,

supra.

14. The City’s issuance of the entertainment permit, which
now contains a wholly new condition prohibiting nude dancing,
constitutes an abuse of discretion and deprives Plaintiff from its
vested rights.

FIRST CAUSE OF ACTION
(DECLARATORY RELIEF)

15. Plaintiff hereby incorporates paragraphs 1 through 14
of this complaint as though fully set forth in this paragraph.

16. An actual controversy has arisen and now exists between
plaintiff and Defendant concerning their respective rights and
duties in that Plaintiff contends that on or about September 22,
1997, Plaintiff submitted an application for an entertainment
permit which was deemed complete by the Department of Financial
Management on November 13, 1997. Furthermore, on December 17,
1997, the City approved Plaintiff’s Site Plan specifically
containing nude dancing. The City then artificially waited until

after it enacted a “no nudity” ordinance before having a hearing

Second Amended Comptlaint for Declaratory
7 Relief and Civil Rights Violations
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for the entertainment permit on April 6, 1999. In reliance upon
the new ordinance, the City then issued the permit with the
wholly new condition of no nudity. Since all DISCRETIONARY
approvals had been received before the ordinance went into effect
the Plaintiff’s rights had vested in 1its stated usage and the
refusal by the City to allow such usage constituted an abuse of
discretion. This unreasonable delay in time caused Plaintiff to
miss the cut-off date for - -“grandfather clause” status, which is
stated in AB 726 as July 1, 1998.

17. Defendant disputes these contentions and contends that
it decided Plaintiff’s entertainment permit in a timely fashion
and that there are no other requirements that they were expected
to follow.

) 18. Plaintiff desires a judicial determination of its
rights and duties, and a declaration as to Plaintiff’'s rightful
status as stated under AB 726, the “grandfather clause”
provision. |

19. A declaration is necessary and appropriate at this time
under the circumstances in that Plaintiff may ascertain its
rights and duties under AB 726. The unsettled affair is costing
Plaintiff loss of income for each day they are not allowed to
open their doors.

20. As a proximate result of the actions of Defendant,
pPlaintiff has been damaged generally in a sum to be determined at

trial including the incurrence of substantial attorney’s fees and

Second Amended Complaint for Declaratory
8 Relief and Civil Rights Violations
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legal costs.

21. Plaintiff has exhausted all of its administrative
remedies. Plaintiff filed with the proper authorities and
received the necessary approvals prior to the City Council’s
final approval for the entertainment permit. Plaintiff exhausted
all remedies available and received a favorable response;
however, Defendant did not issue the response until more than a
year later which contained a wholly new condition prohibiting
nude dancing. This was well after the initial Department of
Financial Management approval and the approval of Plaintiff’s
Site Plan, and thus resulted in Plaintiff losing its status of
exemption under ABE 726's grandfather clause.

) SECOND CAUSE OF ACTION
) (INVERSE CONDEMNATION / EMINENT DOMAIN)

22. Plaintiff hereby incorporates paragraphs 1 through 21
of this complaint as though fully set forth in this paragraph.

23. On September 22, 1997, Plaintiff submitted an
application for an entertainment permit.

24. On November 13, 1997, Plaintiff’'s application for his
entertainment permit was deemed completed by the Department of
Financial Management. On Decamber 17, 1997, Plaintiff’s Site Plan
was approved specifically as a theater containing nude dancing.
It was at this time that Plaintiff was ready to begin the process
of opening its doors and spent substantial amounts to remodel the

property, including the construction of a new parking structure;

Second Amended Complaint for Declaratory
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on reliance upon the approvals received from the City. However,
the City artificially waited until after it enacted a “no nudity”
ordinance before granting the entertainment permit and then, in
reliance upon the ordinance, issued the permit with the wholly
new condition of no nudity. Since all DISCRETIONARY land use
approvals had been received before the ordinance went into effect
the Plaintiff’s rights had vested in its stated usage and the
refusal by the City to allow such usage constitutes an abuse of
discretion.

25. As a result of Defendant’s failure to act on the
recommendations within a reasonable time, Plaintiff became
subject to the provisions of AB 726, and did not receive the
appropriate “grandfather” status. The failure of the City Council
to act in a timely manner and the recent enforcement of AB 726
has caused Plaintiff not to be able to run his business or use
his property as intended or for any purpose whatsoever. This is a
constructive taking of Plaintiff’s vested rights in viclation of
plaintiff’s constitutional rights, and was further an abuse of
discretion.

26. Defendant’s delay in granting Plaintiff’'s propercy an
entertainment permit prior to AB 726's enactment has proximately
and substantially caused Plaintiff to incur damages in an amount
to be determined at trial. Such damages include attorney’s fees

and legal costs expended by Plaintiff.

/]
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27. pPlaintiff has received no compensation for the damage
to its property.

58. Plaintiff has incurred and will incur attorney’s fees
because of this proceeding, in amounts that cannot yet be
ascertained which are recoverable in this action under the

provisions of §1036 of the Code of Civil Procedure.

THIRD CAUSE OF ACTION
(PERMIT STREAMLINING ACT)

29. Plaintiff hereby incorporates paragraphs 1 through 28
of this complaint as though fully set forth in this paragraph.

30. The Permit Streamlining Act, applicable to all public
agencies, including charter cities, was enacted in order to
ensure a clear understanding of the specific requirements which
must be met in connectién with the approval of development
projects, as defined in Government Code §65928, which means any
project undertaken for the purpose of development, including a
project involving the issuance of a permit for construction or
reconstruction, but not a permit to operate. Government Code
§65928 further provides that a development project does not
include any ministerial projects proposed to be carried out by
public agencies. Government Code §65921 provides that a project
means any activity involving the issuance to a person of a lease,
permit, license, certificate, or other entitlement for use, by

one or more public agencies.

/]
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31. Government Code §65952(a) provides that any public
agency which is a responsible agency for a development project
that has been approved by the lead agency shall approve or
disapprove the development project within either one hundred
eighty (180) days from the date on which the lead agency has
approved the project, or within one hundred eighty (180) days of
the date on which the completed application for the development
project has been received and accepted as complete by that
responsible agency, whichever period is longer.

32. Plaintiff’s application for an entertainment permit was
deemed complete by the Department of Financial Management as of
November 13, 1997. The one hundred eighty (180) day time pericd
by which such applications must be either approved or
disapproved, as mandated by the provisions of the Permit
Streamlining Act, expired as of May 12, 1998. Plaintiff’'s
application for an entertainment permit has not been approved or
disapproved within the statutorily mandated time period.

33. Moreover, Plaintiff’s Site Plan was approved on
December 17, 1997. The one hundred eighty {180) day period from
that date expired as of June 16, 1998. Plaintiff’s application
had not been approved by that time. Whether the statutory
mandated deadline was May 12, 1998 or June 16, 1998, both fall
within the AB726 “grandfather clause” period. If the permit had
been timely granted, then the condition prohibiting nude dancing

would not have applied. Thus, the City abused its discretion by

Second Amended Complaint for Declaratory
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failing to meet the statutory mandated deadlines of the “Permit
Streamlining Act.”

34. Government Code §65956 (b) provides that in the event a
lead agency or a responsible agency fails to act to approve or
disapprove a development project within the time limits required
by this article, the failure to act shall be deemed approval of
the permit application for the development project. However, the
permit shall be deemed approved only if the public notice
required by law has occurred.

35. Plaintiff is informed and believes that the City of
Long Beach’s position is that Plaintiff’s application for an
entertainment permit is not covered by the Permit Streamlining
Act because the issuance of an entertainment permit involves
merely a permit to operate, and thus excluded from the Permit
Streamlining Act under the definition of development project as
contained in Government Code §65928.

36. Plaintiff is informed and believeé that his application
for an entertainment permit, presently before the City of Long
Beach, is covered by the provisions of the Permit Streamlining
Act. Plaintiff’'s proposed use of the establishment as an adult
entertainment theater requires him to obtain an entertainment
permit before operating. Plaintiff has made substantial additions
and modifications to the existing structure in order to conform
with both adult entertainment industry standards, and the City of

Long Beach’s special development standards, as contained in

Second Amended Complaint for Declaratory
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Chapter 21.45 of the City’s municipal code, applicable solely to
adult entertainment businesses. Without an entertainment permit,
plaintiff’s business would be rendered useless.

WHEREFORE, Plaintiff prays:

1. For a judicial declaration, declaring whether or not
plaintiff’s business is deemed “grand fathered” under the
provisions of AB 726. Thus showing, but-for Defendant’s
procedures, Plaintiff would have been able to operate by July 1,
1998.

2. For general and special damages on the first and second
cause of action.

3. For a judicial declaration, declaring whether or not
Plaintiff’'s application for an entertainment permit is covered by
the Permit Streamlining Act, as contained in {sovernment Code

§65920 et.seq.

4. For costs of suit herein incurred;

5. For attorneys fees; and

6. For such other and further relief as the court may deem
proper.
Dated: .September 14, 1999 WELLMAN & WARREN LLP

~w“
Scott Wellman

Attorney for Plaintiff
V & M Associates, Inc.

Second Amended Complaint for Declaratory
14 Relief and Civil Rights Violations
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PROOF OF SERVICE BY MAIL
(C.C.P. Section 1013a(3))

STATE OF CALIFORNIZA, COUNTY OF ORANGE

I am over the age of 18 and I am not a party to the within actiomn.
I am employed by law firm of WELLMAN & WARREN LLP, 4 Venture, Suite 325,
Irvine, California 92618-3325.

I served the attached document, titled SECONDED AMENDED COMPLAINT
on the interested parties in this action, by placing true copies thereof
in sealed envelopes, addressed as follows:

Robert E. Shannon, Esqg.
Daniel S. Murphy, Esqg.
CITY OF LONG BEACH

333 West Ocean Boulevard
Long Beach, CA 90802-4664

On September 15, 1999, I placed said envelopes for collection and
mailing, following ordinary business practices, at the business offices
of WELLMAN & WARREN LLP, at the address set forth above, for; deposit in
Il the United States Postal Service. I am readily familiar with the
practice of WELLMAN & WARREN LLP, for collection and processing ot
correspondence for mailing with the United States Postal Service, and
said envelopes will be deposited with the United States Postal Service
on said date in the ordinary course of business.

T declare that I am employed in the office of a member of the Bar
of this Court at whose direction the service was made. I declare under
penalty of perjury under the laws of the State of California that the
above is true and correct. '

Executed September 15, 1999, at Irvine, California.

Cavinda Walgampaya <j¢J(LK1QGL<xA24/7
(Type or Print Name) (Signature) o

V&M1/
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SCOTT W. WELLMAN
WELLMAN &% WARREN
Attorneys at, Law
4 Venture, Spite

STATE BAR #082837

LLP

325

Irvine, Talifcrnla 32618-3325

Telephona: (h4g)

450-0662
450-0750

REC'D
CENTRAL

JAN 051339
LA SUPERIOR COURT

s ]

Facsimile: (349)

Attorneys fol Plaintiff V & M Asgociates

SUPERIOR COURT OF CALIFORNIA

| COURTY OF LOS ANGELES,

v &M Associ&tES

2laintiffs,

v. '
{

CITY OF LONGi BEAGH

Defandants.

Inc.

o e b A et

Plaintiff allege

1. Plaintiff is a Corpocration, existing under the iaws of

the State oq calk fornia, who razceived a conditicnal

pexmic for

Beoulevard,

W
.o

Jha FlLamingo Theater,

in the

d Serre? Vet Gl hd Bl b Beead b G ? o 4

CENTRAL DISTRICT

CASE NO.:BC206790 “BY FAX”

DEPT: 54

JUDGE: Ernest M. Eiroshige

THIRD AMENDED COMPLATINT FOR
DECLARATORY RELIEF;
CONDEMNATION AND EMINENT

DOMAIN;: PERMIT STREAMLINING

ACT

COMMON ALLEGATIONS

city of Long Beach.

entertainmant

1ccated at 2421 E. Artesia

INVERSE

QGRP Cx cOer

2 > AR e e

hin SR N L
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2. Deﬁenda
herein mentioned
existing under t

3. Deﬁenda
continues td pos
entertainmeﬂt pe
the Departmént o
issues such perm

4. The app
Section 5.72.110
carrying on,;mai
activity wiﬁhin
permit . 'Se&tion
activity" as any
diverting or: ent
general public.
limited to, ﬁanc
establishmeﬁt, 1

when carried on

musical entertai

ht, the City of Long Beach, is and all times
was an administrative agency created and

he laws of California.

ht, at the time of the allegation, possessed and
Bbess concurrent jurisdiction to approve

yrmits within the City of Long Beach, along with

f Financial Management who initially approves and
Lts.

rovals are pursuant to Long Beach Municipal Code
, which states that persons are prohibited from
htaining, or conducting any entertainment

“he City without first obtaining an entertainment
5.72.115 furthexr defines "entertainment
agtivity conducted for the primary purpose of
3ftaining clientele in a premises open to the
Said activity shall include, but sghall not be
ing, whether by performers or patrona of the

Lve musical performances, instrumentals or vocal,

by more than two persons or whenever amplified;

Ament provided by disc jockey or karaocke, or

seimilar entertaipment activity involving amplified reproduced

music.
5. As furt
ministerial Huty

entertainment pe

her provided in the Code, Defendant has a
to accept and process applications for

rmits pursuant to Long Beach Municipal Code

Third Amended Complaint for Declaratory
2 Relief and Damages




W 00 N & L o LN

[y
<

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

§5.72.120. %Sect

of Financiai Mary

ion 5.72.120C specifically requires the Director

agement to refer an application for an

I
entertainment pefrmit to all concerned City departments for

investigaticn.

a report Btéting
i

denial of such p

Those concerned departments are required to file
their recommendations regarding the approval or

ermit within sixty (60} days of receiving the

requests frdm t
receiving the r
5.72.120D1 mandal

the application,

Director of Financial Management. After

orts from the City departments, Section
tes the Director of Financial Management transmit

together with those reports and recommendations

of the City depagrtments, to the City Council for a hearing.

6. On |Febr

1999, the City, in reliance upon

nary 9,

california Assemply Bill 726 (AB726) amended Long Beach Municipal

Code 9.20.050 wh

statute stades,
"éxcep
expression,
with female
open tq pub!
bathe, [sunb
place open
geritals, V]
cleft, peri
region lof a

or belaw thp

}
female pers
covered by

7. Pursuan

its prolribitiive

{such as quinti

ich made nudity illegal. The language of the

- for the First Amendment-protected

no person shall knowingly appear nude or
breasts exposed in any public oxr any place
lic view. Likewise, no person shall appear,
athe, walk, or be in any public place or

o public view in such a manner that the
hlva, pubis, pubic hair, buttocks, natal
heum, anus, anal region, or pubic hair

ny person, or any portion of the breasts at
upper edge of the areola thereof of any
bn, is exposed to public view or is not

b opaque covering .

t to AB726, a "grandfather clause" exists under
language which exempts nude dancing theaters

Ff's property) from the said prohibition if,
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inter alia, i"by

business to

hection of a local body .

operpte on or before July 1,

allowing the

1998." As alleged

below, by chembar 17, 1997, all discretionary approvals for

Plaintiff's pproj

bct as a nude dancing theater had been received.

Therefore, ﬁlaintiff's business should have been and still should

be subject tio the AB726 "grandfather clause.”

In other words, on

December 17,%1997, the Plaintiff had vested rights in the use of

its propertﬁ as
8. Folilowi

entertainmeép pe

Plaintiff 04 Sep

entertainmen? pe

Plaintiff's brop

featuring on?sta
recorded mus%c P
patronas eigh%een
1997, the Ci%y's
Plaintiff's %ppl
City is then%req
within sixty§(60
the City art?fic
1, 1998 to b%gin
the Plaintif?'s

AB726. Indepd,

did not begib Py

n nude dancing theater.
hg the necessary steps provided to attain an

rmit pursuant to the aforementioned code,

cember 22, 1997, submitted an applicatioﬁ for an
'mit to the Department of Financial Managewment.
bsed use of the premises was for an adult theater
je semi-nude and pude danciﬁg with accompanying
layed through an amplified sound system to

(18) years of age or older. On November 13,
Department of Financial Management deemed
lcation permit complete. Once completed, the
hired to forward the application for processing
days thereafter. However, as discussed below,
}ally and intentionally waited until after July
processing the application in order to deprive
Ffrom falling within the "grandfather clause” of
tn direct violation of the City Code,

the City

bcegsing the entertainment permit application
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until Januaﬁy 11
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wag deemed compl

Management‘é

9. OnEDece

Committee aéprOV
i

, 1999, more than fourteen (14) months after it

ete by the City's Department of Financial

mber 17, 1997, the City's Site Plan Review

ed the Plaintiff's project as a theater which

allowed PlaintiAf to operate with full nudity upon completion of

» i . [l 3 »
congtructior.. It was at this time the application process was

i
complete anc. resddy to be reviewed by the City Council. This

completion %f th

cut-off dat% {(Ju

e application process occurred well before the

ly 1, 1998) in order to qualify for the

i
vgrandfather clause" of AB726, infra. The city was well aware

that the Siée De
i

velopment Plan had been approved and that the

Plaintiff w%s expending substantial sums in reliance upon the

approval. Whe C
"no nudity“%ordi
and then, ié rel
the wholly %ew q

10. Tﬁe Cil
entertainmeét ps

clause periéd) il

i
T

and constructing

ity artificially waited until after it enacted a

nance before granting the entertainment permit

iance upon the ordinance, issued the permit with

ondition of no nudity.

ty's sBole excuse for refusing to issue the

rmit earlier (i.e., within the AB726 grandfather
3 that the Plaintiff was remodeling the building

a new parking structure. However, the

remodeling process is wholly independent of the entertainment

i
permit process.

letter to tﬁe CH

recommendedithat

Indeed, the City itself admits as much. In a
ty Council, the Director of Financial Management

the entertainment permit be igsued subject to
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the conditien tX

11. Ag st
in such remédeli
received frém th
included thé Sit
a theater céntai
the City Deéartn
which affir@ativ
complete. %

12. Oé AprT
ehtertainmeét jols
the conditiéna u
be limited éo th
Council, (2£ Pla
excessive p%lic:
are requireé as

out of or ir. con

(8) and Plaintif

at the building be complete.

ted below, the Plaintiff would not have engaged
ng and construction, but for the approvals they
e City, on December 17, 1997. Those approvals

e Plan which specifically approved the project as
ning nude dancing as well as the assurances from

ent of Financial Management on November 13, 1997,

ely stated that the entertainment application was

il 6, 1999, Plaintiff's application for an

rmit was approved by the City Council, subject to
hat (1) the operation of the establishment shall
ose activities and elements approved by the City
intiff agrees to reimburse the City whenevér
éervices, ag determined by the Chief of Police,
the result of any incident or nuisance arising
nection with the Plaintiff's operations, .

f is subject to revocation proceedings if any

. . | - .
violations ¢f tHe new amendmente to Municipal Code Sections

5.72.140, 5@72.1
Condition eight
rights “n tﬁat t
did not appiy oy
by the Cityéto E

beyond the éixty

45, and 9.20 occurs at Plaintiff's establishment.
(8) placed a restraint on Plaintiff's vested

he City applied the "no nudity" ordinance, which
iginally in its prior stated usage. The refusal
llow such usage, after waiting to decide well

(60) days time limit, constitutes an abuse of
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discretion a
13,

in Californi

Az

nd d
a d

pprived Plaintiff form its vested rights.
hly exempted business under AB726 (now codified

hal Code §§318.5 and 318.6), Plaintiff contends

that the for

applies to i

"The p
construsd t
business,
by a court
action nf a
entertainme!
the busines

ap

hg preemption waiver ("grandfather clause™)

rovisions of this section shall not be

b apply to any adult or sexually oriented
defined herein, that has been adjudicated
bf competent jurisdiction to be, or by
local body such as issuance of an adult

ht establishment license or permit allowing

a theatisr,
~ primarily dévoted to theatrical performances fox
purposes of

14.

!
|

Prior to July 1,

b to operate on or before July 1, 1998, as,
boncert hall, or similar establishment

this sBection.™"

1998, Plaintiff had obtained approval

from all City departments concerned with the operation and usage

of its busin
Building app;
the existing

entertainmen:

now causa2d P

specificallyl

-~ théater.
laintiff's

becpme BO

- i
condition number
t

supra.

15.

now contains!a w]
. i
constitutes an al

its veatad rhght!

t
i

Thiz Cif

Furthermore, the Department of Planning and

rovedd the modifications Plaintiff proposed to make to

strficture in converting the structure to an adult

Plaintiff's reliance on such approval has
property to become valueless, and has
due to the language in the permit based on
eight (#8) stated within the City's approval,
Ly's issuance of the entertainment permit, which
1011y new condition prohibiting nude dancing,
buse of discretion and deprives Plaintiff from

B,
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16. Fu?the
entertainmeni pe
overbroad athtut«
that allo@s ?he

issuance of ?n el
application gf Cc

9.2050, itself£,

on plaintiff?s ]

'more, the City's standards for -issuance of the

it (§5.72) is pursuant to an unconstitutionally

™

- -

The ordinance is written in such a manner
"ity Council to apply "conditioms" to the
itertainment permit; such conditions include the

Lty Code §9.20 (prohibiting nudity). Section

is unconstitutionally overbroad and it infringes

ight to freedom of expression by not allowing

nudity withoht f%rthering an important or substantial government

interest as

(1968) ;

vioclation of?Pla:

requ

391 U.5. 367

lyed by United Stateg v. O'Brien,

and i-herefore any use of it as a "condition" is a

intiff's rights.

FIRST CAUSE OF ACTION

(DECLARATORY RELIEF OF UNCONSTITUTIONALLY OVERBROAD ORDINANCE)

17.

of this complaing

18.

Plﬁint;

Plaintif

\

£f hereby incorporates paragfaphs 1 through 16
as though fully set forth in this paragraph.

f is subject to a City Code which allows the

City Council. to getermine whether or not Plaintiff should receive

an enterctainment

whether it will

has the unfektere
to place "coﬁdit;
19.

unconstitutional

unconstitutional]

permit. Once the City Council has determined

issue an entertainment permit, the City Council

bd discretion to detetmine whethexr it would like

ons" on said permit.

Thiz "C$nditions" may not be, on their own,

However, Defendant then applies an

'y overbroad ordinance in Section 9.2050 as one
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"Excer

express

with fe
open to publlic view.

bathe,

place open

genital
cleft,
region

female

covered by

ion,
malg

ns". This statute prohibits nudity through very

thich states:

t for the First Amendment-protected

no pereson shall knowingly appear nude or
breasts exposed in any public or any place
Likewise, no person shall appear,

sunhathe, walk, or be in any public place or

to public view in such a manner that the

8, yulva, pubisg, pubic hair, buttocks, natal
perineum, anus, anal region, or pubic hair

of gny person, or any portion of the breasts at
or beldw tHe upper edge of the areola thereof of any
pergon, is exposed to public view or is not

an opaque c¢overing . . ."

Under this 1anguage, the City of Long Beach has infringed upcn

Plaintiff's

in an overbg

20.

not meet the

Th.

Firgt Amendment protections through regulating nudity

oad

manney .,

e lgnguage protecting against nude performance does

crijteria that must be followed according the First

Amendment aﬁd arnounced in United States v, O'Brien, 391 U.S. 367

(1968) . Thérefore, at the very least, the restriction against

expression @ust

21.

important gcdvermmental interest.
]

must be furé
expression. "
I
related to t

"incidental

freedoms are

her

"further an important or govermmental interest."

The gdals of the City of Long Beach fail to further an

The goals of the said statute

"unrelated to the suppression of free

Hefre, the goals the statute serves are completely

he sjuppression of free expression, and the

lrestirictions on [the] alleged Firxrst Amendment

grelater than are esgsential to the furtherance of

that interest," |thus making the orxrdinance against nudity

unconstitutionallly overbroad and an infringement on Plaintiff's

|

Third Amended Com plaint for Declaratory
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dmlat

Plalnt

First Amen

22.
rights and iltle
status. ‘

23.

3,

bxpression.

Lff desires a judicial determination of its

and a declaration as to Plaintiff's rightful

A becl#ratiOn is necessary and appropriate at thie time

|
under tha circum$tances in that Plaintiff may ascertain its

righte and dhtie§ under the entertainment permit (8§5.72) and City

Code §9.2050i. TI

income for each

24. A8

a pi
Plaintiff has beg

trial includ%ng £

and legal bo%ts.

e ungettled affair is costing Plaintiff loss of
lay they are not allowed to open their doors.
roximate result of the actions of Defendant,

'n damaged generally in a sum to be determined at
he incurrence of substantially attorney's fees

SECOND CAUSE OF ACTION

(EECLﬁRATORY RELIEF FOR ABUSE OF DISCRETION)

'
!

25. Pl%int;
of this compiaint
26. An

Plaintiff an
duties in that
1997, Plaint'
permit which|was
Management on NOY
1997, the Ci%y aj

containing nude (

1 Def

Pl

ff hereby incorporates paragraphs 1 through 24

as though fully set forth in this paragraph.

actyal controversy has arisen and now exists between

endant concerning their respective rights and

aintiff contends that on or about Septembexr 22,

iff gubmitted an application for an entertainment

deemed complete by the Department of Financial

rember 13, 1997. Furthermore, on December 17,

bproved Plaintiff's Site Plan specifically

jancing. The City then artificially waited until

Third Amended Complaint for Declaratory

10 Relief and Damages
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after it enacted a "no nudity" ordinance before having a hearing

for the enteértali

the new ordinand

wholly new condi

approva.s h?d ofc
the Plainti%f'a
refusal by the (
discretion.
migg the cué—off
stated in AE726

27. Defend

it decided Plaid
|
and that th%re 3

to follow. :
28. Piaint
rightae and éutie

status as stated

29. A;decﬂaration is necessary and appropriate at

under the circun
|

i
rights and Gutig
|

Plaintiff 1éss le
I
open their coors

30. Aé ap

Plaintiff his be
!

. . !,
trial including

i
1
1
!

nment permit on April 6, 1999. In reliance upon
é, the City then issued the permit with the

tion of no nudity. BSince all DISCRETIONARY

en received before the ordinance went into effect
rights had vested in its stated usage and the

ity to allow such usage constituted an abuse of

Thils unreasonable delay in time caused Plaintiff to

date for "grandfather clause" status, which is
as July 1, 1998,

ant digputes these contentions and contends that
tiff's entertainment permit in a timely fashion

re no other requirements that they were expected

iff desires a judicial determination of its
g, and a declaration as to Plaintiff's rightful

under AR726, the "grandfather clause" provigion.
this time
stances in that Plaintiff may ascertain its

s under AB726. The unsettled affair is costing

f income for each day they are not allowed to
roximate result of the actions of Defendant,
en damaged generally in a sum to be determined at

the incurrence of substantial attorney's fees and
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costs.

31. Plﬁint

remedies.

received the| nec

final approval £

all remedies| ava

however, Defindai
i

year later whaich

nude dancing]. T]

\ ff has exhausted all of its administrative

| .
Plainfiff filed with the proper authorities and

bssary approvals prior to the City Council's
br the entertainment permit. Plaintiff exhausted
i lable and received a favorable response;

nt did not issue the response until more than a

contained a wholly new condition prohibiting

hio was well after the initial Department of

Financial Management approval and the approval of Plaintiff's

Site Plan, abd t]

exempticn unper y

(IN

32. Plaint
of this compaain

33. On| Sep
[

hus resulted in Plaintiff losing its status of

AB726's "grandfather clause.”

THIRD CAUSE OF ACTION

JERSE CONDEMNATION / EMINENT DOMAIN)

I ff hereby incorporates paragraphs 1 through 31
t am though fully set forth in this paragraph.

Plaintiff submitted an

Fember 22, 1997,

application &or an entertainment permit.

1

34. Onj Novq

entertainmen: pe]
i

bmber 13, 1997, Plaintiff's application for his

'mit was deemed completed by the Department of

Financial Mabagement. On Decewmber 17, 1997, Plaintiff's Site

Plan was app?ovet
i

dancing. It| was
the process bf O]

remodel the brop

i specifically as a theater containing nude
at this time that Plaintiff was ready to begin
bening its doors and spent substantial. amounts to

brty, including the construction of a new parking

Third Amended Complaint for Declaratory
Relief and Damages

12




$C O N A h W N

N NN NN NN NN - S i

land use approvd

structure; én re
However, thé Cit
"no nudity"éordj
and then, ié rel

the wholly ﬂew v

into effect!the
and the refésal
abuse of discret

35. Aé a
recommendations
subject to éhe s
appropriate%"gra

Council to act 1

AB726 has céused

liance upon the approvals received from the City.
y artificially waited until aftex it enacted a
nance before granting the entertainment permit
jiance upon the ordinance, issued the permit with
Since all DISCRETIONARY

ondition of no nudity.

15 had been received before the ordinance went
Plaintiff's rights had vested in its stated usage
by the City to aliow such usage constitutes an
ion.

epult of Defendant's failure to act on the
within a reasonable time, Plaintiff became
rovisions of AB726, and did not receive the
ndfather" statua. The failure of the City

n a timely manner and the recent enforcement of

Plaintiff not to be able to run his business ox

use his property as intended or for any purpose whatsoever. This

is a constrﬁctim
violation of Plg
an abuse ofgdisc

36. Défenc
entertainmeét jal=
and substanéial]
to be determined
and legal césts

37. Plaint

e taking of Plaintiff's vested rights in
intiff's constitutional rights, and was further
retion.

ant's delay in granting Plaintiff's property an
rmit prior to AB726's. enactment has proximately
y caused Plaintiff to incur damages in an amount
at trial. Such damages inélude attorney's fees

expended by Plaintiff.

iff has received no compensation for the damages

Third Amended Complaint for Declaratory
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to its property.
38. Pfaint

because of this

ascertained ?hid

provisions of §1

39. Pl?int
of this comélain

40. Thé Pe
agencies, in%lud_
ensure a cle;r us
must be met gn cs
projects, asi def
project unde?tak
project invoﬂvin:
reconstructibn, ]
§65928 further p
include any gini
public agencﬁes.
means any ac?ivi
permit, liceﬁse,
one or more ?ubl

41.

agency whichi is

i ff has incurred and will incur attorney's fees
broceeding, in amounts that cannot yet be

1 are recoverable in this action under the

h36 of the Code of Civil Procedure.

FOURTH CAUSE OF ACTION
(PERMIT STREAMLINING ACT)
Lff hereby incorporates paragraphs 1 through 38
- as though fully set forth in this paragraph.
rmit Streamlining Act, applicable to all public
ing charter cities, was enacted in orxder to
nderstanding of the specific requirements which
bnnection with the approval of development
1ned in Government Code §65928, which means any
bn for the purpose of developwment, including a
7 the issuance of a permit for construction orxr
put not a permit to operate. Government Code
rovides that a development project does not
sterial projects proposed to be carried out by
Government Code §65931 provides that a project
'y involving the issuance to a person of a lease,

certificate, or other entitlement for use, by

ic agencies.

GoWernIent Code §65952(a) provides that any public

responsible agency for a development project
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that has bee
disapprcve t
eighty (180)
approved the
the date on

project has

pro

n approved by the lead agency shall approve or

he development project within either one hundred

5 from the date on which the lead agency has
ject, or within one hundred eighty (180) days of

h the completed application for the development

beenrreceived and accepted as complete by that

responsible'agen:y, whichever period is longer.

42. PL

deemed complete

November 13,
by which sug
disapprocved,
Streamlining
aéplication
disapprcved

43. Mo
December 17,

that date ex

1997.

pire|

had not been ap
|
mandated deqdli

within the 43726
}

iEoved by that time.

Hff's application for an entertainment permit was
py the Department of Financial Management as of

7. The one hundred eighty (180) day time period

h applications must be either approved or

mandated by the provisions of the Permit

, expired as of may 12, 1998. Plaintiff's

an entertainment permit has not been approved or

withfin the statutorily mandated time period.

reover, Plaintiff's Site Plan was approved on

The one hundred eighty (180) day period from

1 as of June 16, 1998. Plaintiff's application

Whether the statutory
1998 or June 16,

wag May 12, 1998, both fall

"grandfather clause™ period. If the permit had

been timelylgranted, then the condition prohibiting nude dancing

would not h%ve applied. Thus, the City abused its discretion by

failing to @eet

Streamlining Act].

|
!

the statutory mandated deadlines of the "Permit

n
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44 Govern,

lead agency lor a

disapprcve 3 dev
by this article,
the permit gppli
permit shall be

required by!law

45. Plaint

Long Beach'ﬁ pos

entertainme#t pe
Act because:the
merely a peﬁmit
Streamlinin% Act
contained iﬁ Gov
46, Plaint]
for an entex
Beach, is caovere

Act. Plaintiff:

entertainmen

permit before op

v |
additions and mo

conform with botl
City of Lond Bea
]

in Chapter é1.45
i

25“ to adult: enferta

|
1
i
'
'

ment Code §65956 (b) provides that in the event a
responsible agency fails to act to approve or
elopment project within the time limits required
the failure to act shall be deemed approval of

cation for the development project. the

However,
deemed approved only if the public notice

has occurred.

iff is informed and believes that the City of
ition is that Plaintiff's application for an
rmit is not covered by the Permit Streamlining
isguance of an entertainment permit involves
o operate, and thus excluded for the Permit
under the definition of development project as

srnment Code §65928.

iff im informed and believes that his application

tainment permit, presently before the City of Long

d by the provisions of the Permit Streamlining

s proposed use of the establishment as an adult

t theater requires him to obtain an entertainment

erating. Plaintiff has made substantial

difications to the existing structure in order to
h adult entertainment industry standards, and the
ch's special development standards, as contained
of the City's municipal code, applicable golely

inment businesses. Without an entertainment
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permit Plaiq

WHEREFORE,

1. For
entertalnmen
overbroad, =

unconstituti

tiff]'s businegs would be rendered useless.

a

Plaintiff prays:

judicial declaration, declaring whether or not the

t permit code under §5.72 is unconstitutionally

58 welll as whether City Code §9.20 is

onallly overbroad, both providing the opportunity to

exercise ungettered_diacretion.

2. PFor
Plaintiff's
provisicns O
procedures,
1998.

3., For
third;cauge

4. For
Plaintiff's

the Permit S

§65920 et.

5. For co

6. Fox
7. For
proper.
//
//
// |

a

jladicial declaration, declaring whether or not

business is deemed "grand fathered"” under the

£ AB726.

Thus showing, but-for Defendant's

Plaimtiff would have been able to operate by July 1,

of

a

geweral and special damages on the first, second and

action.

jjudicial declaration, declaring whether or not

appllication for an entertainment permit is covered by

treamlining Act,

attiorney's fees;

ae contained in Government Code

gts of suit herein incurred;

and

sudh other and further relief as the court may deem
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=P

2000

WELLMAN & WARREN, LLP

:/-""'\
’ »~,
et

Scott Wellman
Attorney for Plaintiff
V & M Associates, Inc.
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PROOF OF SERVICE BY MAIL
(C.C.P. Section 1013a(3))

COUNTY OF ORANGE

of 18 and I am not a party to the within action. I am emploged by law firm of
N LLP, 4 Venture, Suite 325, Irvine, California 92618-3338.

STATE OF CALIFO

, I am over the
WELLMAN & W

I served ' the |attached document, titted THIRD AMENDED COMPLAINT FOR
DECLARATORY RELIEF; INVERSE CONDEMNATION AND EMINENT DOMAIN; PERMIT
STREAMLINING ACT on the interested parties in this action, by placing true copies thereof in sealed
envelopes, addressed as follows: '

Robert E. $hanngn, Esq.
Daniel S. Murph}, E
CITY OF 1.O
333 West Qcean Boulevard
Long Beaoh, CA[90802-4664

On January 5, 2000, I placed said envelopes for collection and mailing, following ordinary business
practices, at the businesk offices of WELL & WARREN LLP, at the address set forth above, for
deposit in the United States Postal Service. I am readily familiar with the practice of WELLMAN &

ARREN LLP, for collction and processing of correspondence for mailing with the United States Postal
Service, anc said =nveldpes will be deposited with the United States Postal Service on said date in the
ordinary course of busingss.

I declare tl‘g-.at I ap exaployed in the office of a member of the Bar of this Court at whose direction
the service was made. I geclare under penalty of perjury under the laws of the State of California that the
above is true and ¢orrect,

Executed January 5, 2000, at Irvine, California.

R
: ) -
Cavinda Walg;'amga) a C&.:.,( é&& Gz _z.(;’})»
(Type or Print Name) ' (Signature) s
i
V&M/ [
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

CASE NUMBER

BC 206790

V & M ASSOCIATES, INC.,

PLAINTIFF(S)

VS.
CITY OF LONG BEACH,

TENTATIVE RULING

DEFENDANT (S}

BC 206790

Hearing Date: April 5, 2000

Dept. 54, Judge Ernest M. Hiroshige
DEMURRER TO THIRD AMENDED COMPLAINT

MOVING PARTY: Defendant City of Long Beach.
RESPONDING PARTY: Plaintiff V&M Associates

T/R: THE MATTER IS TO BE CONTINUED FOR A DATE CONVENIENT TO
COUNSEL IN APPROXIMATELY 2 WEEKS. DEFENDANT CITY OF LONG BEACH
IS TO SUBMIT THE PROPER DECLARATIONS AND COMPLY WITH THE
REQUIREMENTS FOR JUDICIAL NOTICE.

Defendant's demurrer is premised largely on its assertion
that Plaintiff's claims have already been brought and denied by
Judge Yaffe's ruling. Defendant has requested that the Court
take judicial notice of Judge Yaffe's Order dated June 16, 1999
and has attached a purported copy of such order to its request
for judicial notice as well as its demurrer. 1In neither case is
a declaration provided attesting that the copies provided to the
Court are true and correct copies of the Order. The Demurrer
merely states that a copy is attached to the Demurrer as Exh. A.
(Dem., 4:26). Such a statement is not a declaration under
penalty of perjury sufficient to authenticate the purported
Order. CEC § 1401 (a).

| Moreover, Defendant's request for judicial notice does not state
the basis for Jjudicially noticing the submitted documents.
Presumably, Defendant's request is made pursuant to CEC § 452 (c)
and (d). 1If this is the basis for Defendant's request, Defendant
must either provide the Court and each party with a copy of the
material sought to be noticed or, if the material is part of the

1

3

O




Defendant to give notice.

Date:

Ernest Hiroshige
Judge of the Superior Court

Court file, specify in writing the part of the file sought to be
noticed. CRC 323. Defendant has done neither. '
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ROBERT E. SHANNON, City Attorney

DANIEL S. MURPHY, Principal Deputy City Attorney SBN 132,444
333 W. Ocean Boulevard, Ste. 1100

Long Beach, CA 90802-4664

Telephone: 562-570-2200

Attorneys for Defendant
City of Long Beach

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

V & M ASSOCIATES, INC., Case No. BC206790
Plaintiff,
DEFENDANT CITY OF LONG BEACH'S
REQUEST FOR JUDICIAL NOTICE;

DECLARATION OF DANIEL S. MURPHY

vVSs.

THE CITY OF LONG BEACH,

-

L N B N

DATE: April 19, 2000

TIME: 8:30 A.M.
Defendants. DEPT: 54

TRIAL DATE: . NONE

DISCOVERY CUT OFF: NONE

MOTION CUT OFF: NONE

Pursuant to Evidence Code §§ 452 (c)and(d) and 453, Defendant,
C
city of Long Beach, requests the court to take judicial notice of
the following:
1. Plaintiff V & M ASSOCIATES, INC.’s First Amended Complaint
and Petition for Writ of Mandate in the above referenced action

that was filed on or about April 23, 1999. (A true and correct copy
is attached hereto as Exhibit “A".)v

/77

/77

/17

Request for Judicial Notice
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2. Plaintiff V & M ASSOCIATES, INC.’s Notice of and Motion on
Petition for Writ of Mandate with Memorandum of Points and
Authorities in the above referenced action that was filed on or
about May 20, 1999. (A true and correct copy is attached hereto as
Exhibit “B”.) |

3. Defendant City of Long Beach’s OppoSition to plaintiff’s
Petition for Writ of Mandate with Memorandum of Points and
Authorities in the above referenced action that was filed on or
about June 9, 1999. (A true and correct copy is attached hereto as
Exhibit “C”.)

4. Plaintiff V & M ASSOCIATES, INC.'s Reply to Defendant City
of Long Beach’s Opposition plaintiff’s Petition for Writ of Mandate
with Memorandum of Pointé and Authorities in the above referenced
action that was filed on or about June 14, i9§9. (A true and
correct copy is attached heréto as Exhibit “D”.)

5. Judge Yaffe’s ruling on plaintiff’s Petition for Writ of
Mandate in the above referenced case that was-eﬁtered on June 16,
1999. (A true and correct copy is attached hereto as Exhibit “E”.)

DATED: April 5, 2000.

ROBERT E. SHANNON, City Attorney

-

By

Daniel S. Murphy, Princi¥bpal Deputy

Attorneys for Defendant,

CITY OF LONG BEACH

Request for Judicial Notice
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DECLARATION OF DANIEL S. MURPHY

I, Daniel 8. Murphy, say and declare as follows:

1. That I am an attorney at law duly licensed to practice
before all the courts in the State of California and am a principal
deputy city attorney for defendant City of Long Beach. As such, I
am personally familiar with the facts set forth below, and if
called and sworn as a witness, I could and would competently
testify to the following facts.

2. That plaintiff V & M ASSOCIATES, INC.’s First Amended
Complaint and Petition for Writ of Mandate in the above referenced
action was filed on or about April 23, 1999. A true and correct
copy of said Complaint and Petition is attached hereto as Exhibit
“ATY. ‘ ;

3. That plaintiff V & M ASSOCIATES, INC.’s Notice of and
Motion on Petition for Writ of Mandate with Memorandum of Points
and Authorities in the above referenced actioﬁ was filed on or
about May 20, 1999. A true and correct copy of said Notice and
Motion with Memorandum of Points and Authorities is att?ched hereto
as Exhibit “B”. |

4. That defendant City of Long Beach's Opposition to
plaintiff’s Petition for Writ of Mandate with Memorandum bf Points
and Authorities in the above referenced action was filed on or
about June 9, 1999. A true and correct copy of said Opposition is
attached hereto as Exhibit "“C”.

4. Plaintiff V & M ASSOCIATES, INC.'’'s Reply to Defendant City
of Long Beach’s Opposition plaintiff’s Petition for Writ of Mandate
with Memorandum of Points and Authorities in the above referenced

3

Request for Judicial Notice
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333 West Ocean Boulevard
Long Beach, California 90802-4664

Telephone (562) §70-2200
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action was filed on or about June 14, 1999. A true and correct
copy of said Reply is attached hereto as Exhibit QD".

5. That Judge Yaffe's ruling on plaintiff’s Petition for Writ
of Mandate in the above referenced case was entered on June 16,
1999. A true and correct copy of said Order is attached hereto as
Exhibit “E”.

I declare under penalty of perjury that the foregoing is true
and correct.

<7 # ‘ .
Executed this -~ = day of April, 2000, in Long Beach,

California. e

—

Danisal S. Murphy

Notice of Request for Judicial Notice




SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR_THE COUNTY OF LOS ANGELES

CASE NUMBER

BC 206790
V & M ASSOCIATES, INC.,

PLAINTIFF{S)

VSs.
CITY OF LONG BEACH,

TENTATIVE RULING

DEFENDANT (S)

BC 206790
Hearing Date: April 19, 2000
Dept. 54, Judge Ernest M. Hiroshige

DEMURRER TO THIRD AMENDED COMPLAINT

MOVING PARTY: Defendant City of Long Beach.
RESPONDING PARTY: Plaintiff V&M Associates

T/R: THE DEMURRER(S) TO THE 1°7 AND/OR 2" CAUSES OF ACTION IS
OVERRULED. THE DEMURRERS TO THE 3% AND 4™ CAUSES OF ACTION ARE
SUSTAINED WITHOUT LEAVE TO AMEND. PLAINTIFF TO FILE A FOURTH
AMENDED COMPLAINT IN CONFORMITY WITH THIS RULING, ELIMINATING THE
3® AND 4™ CAUSES OF ACTION, WITHIN 10 DAYS OF THIS RULING.
DEFENDANT TO ANSWER WITHIN 10 DAYS OF RECEIVING THE FOURTH
AMENDED COMPLAINT.

The 4th c/a (mislabeled 3rd c/a in the demurrer) for
violation of the permit streamlining act asserts that as
Plaintiff's rights vested prior to the passing of AB 342 when all
discretionary approvals had been granted, failure to act on their
permit request was in violation of Gov. Code § 65928, et seq.,
which requires that permit requests be acted upon within 180 days
of acceptance by the lead agency. (TAC, 949 43-45). Defendant
asserts that the act only applies to construction permits and not
permits to operate. Gov. Code § 65943 (a). Plaintiff has filed
NO opposition to this demurrer. as no opposition is filed, the
demurrer is inferred meritorious and should be granted. LR 9.15.

discretion. (Dem., 4-6). CRC 312(b) (4) requires that the motion
set forth each specific portion of the pPleading challenged by the

1




»‘""}

demurrer. Defendant's notice of demurrer and demurrer only state
generally that it challenges Plaintiff's cause of action for
declaratory relief. However, Plaintiff has asserted two claims
for declaratory relief and it is unclear which claim is
challenged by Defendant's demurrer. In its memorandum of points
and authorities, Defendant asserts that it is the 1°° cause of
action being challenged. However, Defendant also demurs to the

2™ cause of action for inverse condemnation even though

Plaintiff's claim for inverse condemnation within the TAC is the
3™ ¢/a. Thus, it is unclear which declaratory relief claim is
being demurred to.

Defendant also demurs to Plaintiff's 3rd c/a (mislabeled 2nd
c/a) for inverse condemnation. The 3% c/a alleges that as
Plaintiff's site plan had already been approved for nude dancing
by the Long Beach Site Plan Review Committee, but not yet by the
City Council, all discretionary approvals had been obtained and
Plaintiff's rights had vested. (TAC, § 34). As Defendants
failed to act on the recommendations of the Site Plan Review
Committee in an appropriate time, AB 726 was passed by the
legislature and its enforcement has restricted Plaintiff's
ability to properly use his property, thereby constituting a
constructive taking. Id. at §Y 35 and 36.

In Hunter v. Adams (1960) 180 Cal.App.2d 511, the Court of
Appeal held that actions reasonably necessary to safeguarding

public health, safety or morals which are essential to the
general public welfare are legitimate governmental actions within
the purview of the government's constitutional police power.
Such legitimate governmental actions are not within the scope of
eminent domain restrictions and do not require compensation to
the owner. 1Id. at 522. (Accord, Candlestick Properties, Inc., v,
nci B i Dev m ission (1970)
11 Cal.App.3d 557, 571-572 (restriction preventing filling of bay
lands on private property was a valid exercise of police power
calling for regulations which promote health, safety, morals or
general welfare and not compensable taking as it was for
aesthetic purposes)).

Plaintiff argues in opposition that Defendant's actions were
undertaken for solely moral convictions.. (Opp., 12-13). This
assertion in not within the TAC and therefore the 3@ c/a is
subject to demurrer. The only question then is whether the
demurrer should be sustained with or without leave to amend.
Judge Yaffe has already determined that Defendant's ordinance
prohibition on nude dancing is valid. (Req. For Jud. Not., Exh.
E, §1). In his petition to Judge Yaffe for a writ of mandate,
Plaintiff asserted that Defendant's purported purpose for the
ordinance to battle “secondary effects” resulting from nude
dancing establishments was inherently suspect and was likely for
some other purpose. (Req. For Jud. Not., Exh. B (Plaintiff's
Petition), 14-15). Plaintiff did not specify what that other




purpose may have been. Thus, Judge Yaffe rejected Plaintiff's
argument and determined that the ordinance was passed to combat
secondary effects, citing Barnes v, Glen Theatre. Inc., 501 U.S.
560 (1991), which held that prevention of the secondary effects
normally associated with such establishments was a proper purpose
for prohibiting nude dancing. (Reqg. For Jud. Not., Exh. B
(Plaintiff's Petition), 14-15).

Furthermore, on March 29, 2000, the United States Supreme
Court reaffirmed the valid purpose of regulating completely nude
dancing to prevent the secondary effects associated with
establishments permitting nude dancing. (ity of Erie v, Pap's A.
M., (2000) No. 98-1161. The Court held that requiring dancers to
wear pasties or G-strings was a valid regulation which furthered
the interest in combating secondary effects and not an invalid
restriction on expression.

The demurrers to the 1° and/or 2" causes of action are
overruled. The demurrers to the 3'Y and 4" causes of action are
sustained without leave to amend.

Defendant to give notice.

Date:

Ernest Hiroshige
Judge of the Superior Court




O 00 <3 O W D W N e

NN N NN NN N
® I & U R B RPBREE S 350 E T2 =

s

SCOTT W. WELLMAN, STATE BAR #082897
WELLMAN & WARREN LLP

Attorneys at Law

4 Venture, Suite 325

irvine, California 92618-3325

Telephone: (949) 450-0662
Facsimile: (949) 450-0750

Attorneys for Plaintiff V & M Associates

SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT
CASE NO. :BC206790

DEPT: 54
JUDGE: Ernest M. Hiroshige

V & M Associates, Inc.

Plaintiffs,
FOURTH AMENDED COMPLAINT

V. FOR DECLARATORY RELIEF

CITY OF LONG BEACH

Defendants.

Plaintiff alleges:

CQMMON ALLEGATIONS
1. Plaintiff is a Corporation, existing under the laws of
the State of California, who received a conditional entertainment
permit for the Flamingo Theater, located at 2421 E. Artesia
Boulevard, in the City of Long Beach.

2. Defendant, the City of Long Beach, is and all times

Fourth Amended C(;mplaint for
1 Declaratory Relief and Damages
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herein mentioned was an administrative agency created and
existing under the laws of California.

3. Defendant, at the time of the allegation, possessed and
continues to possess concurrent jurisdiction to approve
entertainment permits within the City of Long Beach, along with
the Department of Financial Management who initially approves and
issues such permits.

4. The approvals are pursuant to Long Beach Municipal Code
Section 5.72.110, which states that persons are prohibited from
carrying on, maintaining, or conducting any entertainment
activity within the City without first obtaining an entertainment
permit. Section 5.72.115 further defines "entertainment
activity” as any activity conducted for the primary purpose of
diverting or entertaining clientele in a premises open to ﬁhe
genéral public. Said activity shall include, but shall not be
limited to, dancing, whether by performers or patrons of the
establishment, live musical performances, instrumentals or vocal,
when carried on by more than two persons or whenever amplified;
musical entertainment provided by disc jockey or karaoke, or
similar entertainment activity involving amplified reproduced
music.

5. Ag further provided in the Code, Defendant has a
ministerial duty to accept and process applications for
entertainment permits pursuant to Long Beach Municipal Code

§5.72.120. Section 5.72.120C specifically requires the Director

Fourth Amended Complaint for
2 Declaratory Relief and Damages
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of Financial Management to refer an application for an
entertainment permit to all concerned City departments for
investigation. Those concerned departments are required to file

a report stating their recommendations regarding the approval or

denial of such permit within sixty (60) days of receiving the

requests from the Director of Financial Management. After
receiving the reports from the City departments, Section
5.72.120D1 mandates the Director of Financial Management transmit
the application, together with those reports and recommendations
of the City departments, to the City Council for a hearing.

6. On February 9, 1999, the City, in reliance upon
California Assembly Bill 726 (AB726) amended Long Beach Municipal
Code 9.20.050 which made nudity illegal. The language of the
statute states,

"No person shall knowingly appear nude or with

female breasts exposed in any public or any place open

to public view. Likewise, no person shall appear,

bathe, sunbathe, walk, or be in any public place or

place open to public view in such a manner that the

genitals, wvulva, pubis, pubic hair, buttocks, natal

cleft, perineum, anus, anal region, or pubic hair

region of any person, or any portion of the breasts at

or below the upper edge of the areola thereof of any

~ female person, is exposed to public view or is not

covered by an opaque covering . . ."

7. Pursuant to'AB726, a "grandfather clause” exists under
its prohibitive language which exempts nude dancing theaters
(such as Plaintiff's property) from the said prohibition if,

inter alia, "by 'action of a local body . . . allowing the

business to operate on or before July 1, 1998." As alleged

Fourth Amended Complaint for
3 Declaratory Relief and Damages
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below, by December 17, 1997, all discretiomnary approvals for
Plaintiff's project as a nude dancing theater had been received.
Therefore, Plaintiff's business should have been and still should
be subject to the AB726 "grandfather clause." In other words, on
December 17, 1997, the Plaintiff had vested rights in the use of
its property as a nude dancing theater.

8. Following the necessary steps provided to attain an
entertainment permit pursuant to the aforementioned code,
Plaintiff on September 22, 1997, submitted an application for an
entertainment permit to the Department of Financial Management.
Plaintiff's proposed use of the premises was for an adult theater
featuring on-stage semi-nude and nude dancing with accompanying
recorded music played through an amplified sound system to
patrons eighteen (18) years of age or older. On November 13,
1997, the City's DEpartment of Financial Management deemed
Plaintiff's application permit complete. Once completed, the
City is then required to forward the application for processing
within sixty (60) days thereafter. However, as discussed below,
the City artificially and intentionally waited until after July
1, 1998 to begin processing the application in order to deprive
the Plaintiff's from falling within the "grandfathe} clause" of
AB726. Indeed, in direct violation of the City Code, the City
did not begin processing the entertainment permit application
until January 11, 1999, more than fourteen (14) months after it

was deemed complete by the City's Department of Financial

Fourth Amended Complaint for
4 Declaratory Relief and Damages
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Management .

9. On December 17, 1997, the City's Site Plan Review
Committee approved the Plaintiff's project as a theater which
allowed Plaintiff to operate with full nudity upon completion of
construction. It was at this time the application process was
complete and ready to be reviewed by the City Council. This
completion of the application process occurred well before the
cut-off date (July 1, 1998) in order to qualify for the
ngrandfather clause" of AB726, infra. The city was well aware
that the Site Development Plan had been approved and that the
Plaintiff was expending substantial sums in reliance upon the
approval. The City artificially waited until after it enacted a
"no nudity" ordinance before granting the entertainment permit
and then, in reliance upon the ordinance, issued the permit with
the wholly new condition bf no nudity.

10. The City's sole excuse for refusing to issue the
entertainment permit earlier (i.e., within the AB726 grandfather
clause period) is that the Plaintiff was remodeling the building
and constructing a new parking structure. However, the
remodeling process is wholly independent of the entertainment
permit ﬁrocess. Indeed, the City itself admits as much. 1In a
letter to the City Council, the Director of Financial Management
recommended that the entertainment permit be issued subject to
the condition that the building be complete.

11. As stated below, the Plaintiff would not have engaged

Fourth Amended Cémplaint for
5 Declaratory Relief and Damages
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in such remodeling and construction, but for the approvals they
received from the City, on December 17, 1997. Those approvals
included the Site Plan which specifically approved the project as
a theater containing nude dancing as well as the assurances from
the City Department of Financial Management on November 13, 1997,
which affirmatively stated that the entertainment application was
complete.

12. On April 6, 1999, Plaintiff's application for an
entertainment permit was approved by the City Council, subject to
the conditions that (1) the operation of the establishment shall
be limited to those activities and elements approved by the City
Council, (2) Plaintiff agrees to reimburse the City whenever
excessive police services, as determined by the Chief of Police,
are required as the result of any incident or nuisance arising
out of or in connection with the 'Plaintiff's operations,

(8) and Plaintiff is subject to revocation proceedings if any
violations of the new amendments to Municipal Code Seétions
5.72.140, 5.72.145, and 9.20 occurs at Plaintiff's establishment.
Condition eight (8) placed a restraint on Plaintiff's vested
rights in that the City applied the "no nudity" ordinance, which
did not apply originally in its prior ;tated usage. The refusal
by the City to allow such usage, after waiting to decide well
beyond the sixty (60) days time limit, constitutes an abuse of
discretion and deprived Plaintiff form its vested rights.

13. As a duly exempted business under AB726 (now codified

Fourth Amended Complaint for
6 Declaratory Relief and Damages
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in California Penal Code §§318.5 and 318.6), Plaintiff contends
that the foregoing preemption waiver ("grandfather clause")
applies to it:

"The provisions of this section shall not be

construed to apply to any adult or sexually oriepted

business, as defined herein, that has been adjudicated

by a court of competent jurisdiction to be, or by

action of a local body such as issuance of an adult

entertainment establishment license or permit allowing

the business to operate on or before July 1, 1998, as,

a theater, concert hall, or similar establishment

primarily devoted to theatrical performances for

purposes of this section.®

14. Prior to July 1, 1998, Plaintiff had obtained approval
from all City departments concerned with the operation and usage
of its business. Furthermore, the Department of Planning and
Building approved the modifications Plaintiff proposed to make to
the existing structure in converting the structure to an adult
entertainment theater. Plaintiff's reliance on such approval has

)
now caused Plaintiff's property to become valueless, and has
specifically become so due to the language in the permit based on
condition number eight (#8) stated within the City's approval,
supra.

15. The City's issuance of thé entertainment permit, which
now contains a wholly new condition prohibiting nude dancing,
constitutes an abuse of discretion.

16. Furthermore, the City's standards for issuance of the
entertainment permit (§5.72) is pursuant to an unconstitutionally

overbroad statute. The ordinance is written in such a manner

that allows the City Council to apply "conditions" to the

Fourth Amended Complaint for
7 Declaratory Relief and Damages
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issuance of an entertainment permit; such conditions include the
application of City Code §9.20 (prohibiting nudity). Sectiom
9.2050, itself, is unconstitutionally overbroad and it infringes
on plaintiff's right to freedom of expression by not allowing

nudity without furthering an important or substantial government

interest as required by United States v. O'Brien, 391 U.S. 367
(1968) ; and therefore any use of it as a "condition” is a
violation of Plaintiff's rights.
FIRST CAUSE OF ACTION
(DECLARATORY RELIEF OF UNCONSTITUTIONALLY OVERBROAD ORDINANCE)

17. Plaintiff hereby incorporates paragraphs 1 through 16
of this complaint as though fully set forth in this paragraph.

18. Plaintiff is subject to a City Code which allows the
City Council to determine whether or not Plaintiff should receive
an entertainment permit. Once the City Council'has determined
whether it will issue an entertainment permit, the City Council
has the unfettered discretion to determine whether it would like
to place "conditions" on said permit.

19. The "conditions" may not be, on their own,
unconstitutional. However, Defendant then applies an
unconstitutionally overbréad ordinance in Section 9.2050 as one
of the "conditions". This statute prohibits nudity through very
broad language which states:

"No person shall knowingly appear nude or with
female breasts exposed in any public or any place open

to public view. Likewise, no person shall appear,
bathe, sunbathe, walk, or be in any public place or

Fourth Amended Cémplaint for
8 Declaratory Relief and Damages
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place open to public view in such a manner that the

genitals, vulva, pubis, pubic hair, buttocks, natal

cleft, perineum, anus, anal region, or pubic hair

region of any person, or any portion of the breasts at

or below the upper edge of the areola thereof of any

female person, is exposed to public view or is not

covered by an opaque covering . . ."
Under this language, the City of Long Beach has infringed upon
Plaintiff's First Amendment protections through regulating nudity
in an overbroad manner.

20. The language protecting against nude performance does
not meet the criteria that must be followed according the First

Amendment and announced in United States v. O'Brien, 391 U.S. 367

(1968) . Therefore, at the very least, the restriction against
expression must "further an important or governmental interegt."

21. The goals of the City of Long Beach fail to further an
important governmental interest. The goals of the said statute
must be further "unrelated to the suppression of free )
expression." Here, the goals the statute serves are completely
related to the suppression of free expression, and the
"incidental restrictions on [the] alleged First Amendment
freedoms are greater than are essential to the furtherance of
that interest," thus making the ordinance against nudity
unconstitutionally overbroad and an infringement on Plaintiff's
First Amendment expression.

22. Plaintiff desires a judicial determination of its
rights and duties, and a declaration as to Plaintiff's rightful

status.

Fourth Amended Complaint for
9 Declaratory Relief and Damages
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23. A declaration is necessary and appropriate at this time

under the circumstances in that Plaintiff may ascertain its

rights and duties under the entertainment permit. (§5.72) and City

Code §9.2050. The unsettled affair is costing Plaintiff loss of
income for each day they are not allowed to open their doors.

24. As a proximate result of the actions of Defendant,
Plaintiff has been damaged generally in a sum to be determined at
trial including the incurrence of substantial attorney's fees and
legal costs.

SECOND CAUSE OF ACTION
(DECLARATORY RELIEF FOR ABUSE OF DISCRETION)

25. Plaintiff hereby incorporates paragraphs 1 through 24
of this complaint as though fully set forth in this paragraph.

26. An actual controversy has arisen and now exists between
Plaintiff and Defendant concerning their respective rights and '
duties in that Plaintiff contends that on or about September 22,
1997, Plaintiff submitted an application for an entertainment
permit which was deemed complete by the Department of Financial
Management on November 13, 1997. Furthermore, on December 17,
1997, the City approved Plaintiff's Site Plan specifically
containing nude dancing. The City then artificially waited until
after it enacted a "no nudity" ordinance before having a hearing
for the entertainment permit on April 6, 1999. 1In reliance upon
the new ordinance, the City then issued the permit with the

wholly new condition of no nudity. Since all DISCRETIONARY

Fourth Amended Complaint for
10 Declaratory Relief and Damages




approvals had éeenvreceived before the ordinance went into effect
the Plaintiff's rights had vested in its stated usage and the
refusal by the City to allow such usage constituted an abuse of
discretion. This unreasonable delay in time caused Plaintiff to
miss the cut-off date for "grandfather clause" status, which is
stated in. AB726 as July 1, 1998.

27. Defendant disputes these contentions and contends that
it decided Plaintiff's entertainment permit in a timely fashion
and that there are no other requirements that they were expected
to follow.

28. Plaintiff desires a judicial determination of its
rights and duties, and a declaration as to Plaintiff's rightful
staFus as stated under AB726, the "grandfather clause" provision.

29. A declaration is necessary and appropriate at this time.
under the circumstances in that Plaintiff may ascertain its
rights and duties under AB726. The unsettled affair is costing
Plaintiff loss of income for each day they are not allowed to
open their doors.

30. As a proximate result of the actions of Defendant,
Plaintiff has been damaged generally in a sum to be determined at
trial including the incurrence of substantial attorney's fees and
costs.

31. Plaigtiff has exhausted all of its administrative
remedies. Plaintiff filed with the proper authorities and

received the necessary approvals prior to the City Council's

Fourth Amended Corplaint for
11 Declaratory Relief and Damages
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final approval for the entertainment permit. Plaintiff exhausted
all remedies a;ailable and received a favorable respbnse;
however, Defendant did not issue the response until more than a
year later which contained a wholly new condition prohibiting
nude dancing. This was well after the initial Department of
Financial Management apprdval and the approval of Plaintiff's

Site Plan, and thus resulted in Plaintiff losing its status of

exemption under AB726's "grandfather clause."

WHEREFORE, Plaintiff prays:

1. For a judicial declaration, declaring whether or not the
entertainment permit code under §5.72 is unconstitutionally
overbroad, as well as whether City Code §9.20 is
unconstitutionally. overbroad, both providing the opportunity to
exercise unfettered discretion.

2. For a judicial declaration, declaring whether or not
Plaintiff's business is deemed "grand fathered" under the
provisions of AB726. Thus showing, but-for Defendant's
procedures, Plaintiff would have been able to operate by July 1,
1998.

3. For general and special damages on the first and second
cause of action.

4. For costs of suit herein incurred;

5. For attorney's fees; and

Fourth Amended Complaint for
12 Declaratory Relief and Damages
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6. For such other and further relief as the court may deem

proper.

Dated: April 20,

2000

WELLMAN & WARREN, LLP

e~

\\\ e ‘)f "L""**-M.

Scott Wellman
Attorney for Plaintiff
V & M Associates, Inc.

13

Fourth Amended Complaint for
Declaratory Relief and Damages
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PROOF OF SERVICE
BY MAIL

(C.C.P. Section 1013a(3))
_STATE OF CALIFORNIA, COUNTY OF ORANGE

I am over the age of 18 and I am not a party to the within
action. I am employed by law firm of WELLMAN & WARREN LLP, 4
Venture, Suite 325, Irvine, California 92618-3325.

I served the attached FOURTH AMENDED COMPLAINT FOR
DECLARATORY RELIEF AND DAMAGES, on the interested parties in this
action, by placing true copies thereof in sealed envelopes,
addressed as follows:

Robert E. Shannon, City Attorney
Daniel S. Murphy, Principal Deputy
CITY OF LONG BEACH

333 BE. Ocean Boulevard, Ste 1100
Long Beach, CA 90802-4664

On April 20, 2000 I placed said envelopes for collection and
mailing, following ordinary business practices, at the business
offices of WELLMAN & WARREN LLP, at the address set forth above,
for deposit in the United States Postal Service. I am readily
familiar with the practice of WELLMAN & WARREN LLP, for
collection and processing of correspondence for mailing with the
United States Postal Service, and said envelopes will be
deposited with the United States Postal Service on said date in
the ordinary course of business.

I declare that I am employed by the law office of WELLMAN &
WARREN LLP whose direction the service was made. I declare under

penalty of perjury under the laws of the State of California that
the above is true and correct.

Executed April 20, 2000 at Irvine, California.

e} .
M /‘ . N ‘.7
Allie Chun éfé%zZZC;ééZ¢(

(Type or Print Name) (Signature)




SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

~ :oa/19/00 | ' DEPT. 54

_'HONORABLE ERNEST HIROSHIGE mps| 5. TEMBLADOR DEPUTY CLERK
C . ‘ : A. ROMERO, CRT ASST S
* "HONORABLE : JUDGE PRO TEM - ELECTRONIC RECORDING MONITOR

Deputy Sherifff] S. WONG - Rnponer '

f;é:jo am B020679b Phaintiff Scott W, Weilman (x)
o : Covnsel ~ WELLMAN & WARREN
V&M ASSOICATES INC :

Vs : . Defendant  DANIEL 5. MURPHY (X)
CITY OF: LONG BEACH Counsel ‘
NATURE OF PROCEEDINGS:

DEMURRER OF DEFENDANT CITY OF LONG BEACH, TO
PLAINTIFF'S THIRD AMENDED COMPLATNT

STATUS CONFERENCE

ORDER TO SHOW CAUSE RE: SANCTTONS AGAINST PLAINTIFF
P FOR FAILURE TO APPEAR AT THE STATUS CONFERENCE OF
- 14/13/00: . ‘

The matéer comeg on for hearing.
The Couft issues a written tentative ruling.
Court anmd counsel argue the matter on the record.

The Couﬁt takes the matter under submission.
Later, gfter further consideration, the tentative
ruling stands without modification.

The demurrer(s) to the first and/or second causes of
{action is overruled. The demurrers to the third and
fourth causes of action are sustained without leave
to amend. Plaintiff to file a fourth amended
comlaint in conformity with this ruling, eliminating
the third and fourth causes of action, within ten
days of !this ruling. Defendant to respond within ten
days of receiving the fourth amended complaint.

The Couﬁt's written ruling is signed and filed this

— - : MINUTES ENTERED
: Page 1 of 2 DEPT. 54 't o4/19/00
COUNTY CLERK

42
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- SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

- 04/19/00 : DEPT. 54
r\ . . s .

__NORABLE ERNEST HIROSHIGE wpos| S. “TEMBLADOR DEPUTY CLERK
PR ! ' A. ROMERO, CRT ASST :
HONORABLE JUDGE PRO TEM ELECTRONIC R,ECORDING MONITOR
Depuy Sherifif| S. WONG o : Reporter
“8:30 am|BC206790 Poiniff  Scott W. Wellman (X)
N ' ; Comsss  WELLMAN & WARREN ~
VEM ASSOICATES INC , : L
Vs : Defendant DANIEL S. MURPHY (X)
CITY OF! LONG BEACH Counsel .
NATUREOFPROCE@MNGS:
date. :
Clerk té notice.
Copies of this minute order are sent via facsimile
transmigsion this date as follows: :
_ Scott W) Wellman 949/450-0750
Daniel é. Murphy 562/436-1579
— MINUTES ENTERED

Page 2 of 2  DEPT. 54 04/19/00
. COUNTY CLERK -




- SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

/-\
DATE: 09/25/00 DEPT. 54
HONORABLE ERNEST HIROSHIGE JUDGEl} S. TEMBLADOR DEPUTY CLERK
A. ROMERO, CRT ASST )
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
2 ~ ,
Deputy Sherifff] NONE Reporter
9:00 am}{BC206790 Plaintiff N/a
Counsel
V&M ASSOICATES INC
Vs Defendant DANIEL S. MURPHY (X)
CITY OF LONG BEACH Counsel
NATURE OF PROCEEDINGS:
POST-MEDIATION STATUS/TRIAL SETTING CONFERENCE
Conference is held.
Defendant's 90unsel makes special appearance for all
parties this date.
/‘\
Counsel indicates that the matter has been settled.
The Court sets an ORDER TO SHOW CAUSE RE: DISMISSAL
for November 27, 2000 at 9:00 a.m. in this department.
Defendant to notice.
i
2
23
3
o
;._?
- MINUTES ENTERED
P ._ Page 1l of 1 DEPT. 54 09/25/00
‘ 4 COUNTY CLERK
i
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 11/27/00 DEPT. 54
HONORABLE ERNEST HIROSHIGE jupcel| S. TEMBLADOR DEPUTY CLERK
A. ROMERO, CRT ASST ‘
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
3
Deputy Sheriffii NONE Reporter
9:00 am}BC206790 Plaintiff
Counse}
V&M ASSOICATES INC NO APPEARANCES
Defendant
) Vs Counsel
CITY OF LONG BEACH
NATURE OF PROCEEDINGS:
ORDER TO SHOW CAUSE RE:

The matter comes on

The Court sustains the 08SC and

583.410(a).

Dated November 27, 2000

ha)
L

$i e Tl n?'q
R TR WA

Exrnest M. Hiroshige
Judge of the Superior Court

A copy of this minute order is
mail addressed as follows:

Scott W. Wellman
WELLMAN & WARREN
4 Ventura, Suite 325
Irvine, CA 92618-3325
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Page 1 of
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DISMISSAL

for hearing.

orders the case

dismissed pursuant to Code of Civil Procedure section

sent via United States

MINUTES ENTERED
11/27/00
COUNTY CLERK

-

1 DEPT. 54
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CITY OF LONG BEACH .

,'9‘,',,, DEPARTMENT OF FINANCIAL MANAGEMENT
AAAAAA 333 WEST OCEAN BOULEVARD - LONG BEACH. CALIFORNIA 90802
FACSIMILE COVER SHEET
DATE__ 5 -§-O=2
to Auwie Chu = ANE=EC -
Fax# 562 982 ~ 1394
FROM: Eanrine, — (A Censo
PHONE #5720 -S57 8
FAX #: (562) 570-6 1 §©
Transmitting c; pages (including cover sheet) )
Please call or FAX me if you do not receive the number of pages indicated. Thank you.
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CITY OF LONG BEACH

}AA DEPARTMENT OF FINANCIAL MANAGEMENT
AAAAAA 333 WEST OCEAN BOULEVARD - LONG BEACH, CALIFORNIA 90802

FACSIMILE COVER SHEET

4

DATE: 5 - ‘? oD

10o \JogKen a:quow;,) \/M ,ZSS{J cja,lﬁz‘;__[mc.~

FAx#_ /Y ~535 -083/
FROM: ;LQ[LWM, ?u&r\e,&s LL,CO/o\LQ,

PHONE #:

FAX #: (562) 570-6783

Transmitting ,2 pages (including cover sheet)

Please call or FAX me if you do not receive the number of pages indicated. Thank you.
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. BUSINESS LICKNoOL
ACCOUNT: BU97036480 OWNERSHIP NON-TRANSFERABLE DATE: 05/25/01
LICENSE EXPIRES ON 06/23/02 .

THE LICENSEE NAMED BELOW IS AUTHORIZED TO OPERATE THE FOLLOWING TYPE OF
—, BUSINESS: ENT/NO ALC/NO DANCING DBA: FLAMINGO THEATER
~~ OCATED AT: 2421 E ARTESIA BLVD

*906302*
VM ASSOCIATE INC
C/0 VASKEN TATARIAN
8469 BEACH CIRCLE
CYPRESS CA 920630

AUTHORIZED BY ROBERT S. TORREZ
DIR. OF FINANCIAL MGMT.

.. .. .. .. .. .. . . - . ..

> LICENSE HOLDER -- PLEASE NOTE <

THE TOP PORTION OF THIS FORM IS YOUR LICENSE. YOU MUST DISPLAY THE
LICENSE IN A CONSPICUOUS PLACE ON THE BUSINESS PREMISES.

THE DATE YOUR LICENSE EXPIRES IS INDICATED ON THE FACE OF THE LICENSE.
IF YOU DO NOT RECEIVE A RENEWAL NOTICE BY THE EXPIRATION DATE, CONTACT
THE BUSINESS LICEN?E SECTION AT (562) 570-6211.

i NOTE: YOU ARE RESPONSIBLE FOR RENEWING THE LICENSE ON OR BEFORE THE
LICENSE EXPIRATION DATE. (PLEASE NOTIFY THE BUSINESS LICENSE
SECTION IF YOU ARE NO LONGER IN BUSINESS.)

PLEASE REPORT IMMEDIATELY ANY CHANGE IN OWNERSHIP, BUSINESS LOCATION,
MAILING ADDRESS, OR BUSINESS ACTIVITY TO THE BUSINESS LICENSE SECTION.
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3:80.1 66 New businessf

As used in this chapter, "new business” means a business in existence and operation which has not
r-~vjously obtained a current business license. (Ord. C-6259 § 1 (part), 1986).

\
o~
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.80.210 License and tax payment required.

nesses, trades, professions, callings and occupations specified in

~:= chapter license taxes in the amounts hereinafter prescribed. It shall be unlawful for any person to

-~ )and carry on any business, trade, profession, calling or occupation in the city without first having
.. .éd a license from said city to do so and paying the tax hereinafter prescribed and without complying
/ith any and all applicable provisions of this code, and every person conducting any such business in the
ity shall be required to obtain a business license hereunder.
"his section shall not be construed to require any person to obtain a license prior to doing business within
ne city if such requirement conflicts with applicable statutes of the United States or of the state of California.

here are hereby imposed upon the busi

usiness license is required, shall be liable for the
te of commencement of the business, whether or
license; however, such payment shall not create any

\ny person who engages in any business for which a b
mount of all taxes and penalties applicable from the da
10t such person would have qualified for such business

ight for the person to remain in business.
\lIl payments of business license tax received by the city, irrespective of any designation to the contrary by

he taxpayer, shall be credited and applied first to any penalties and tax due for prior years in which the tax
vas due but unpaid. (Ord. C-7783 § 2, 2002: Ord. C-6259 § 1 (part), 1986).
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3\.80.429.1 ‘Suspension or revocation.

A. Whenever any person fails to comply with any provision of this chapter pertaining to business license
t~»s or any rule or regulation adopted pursuant thereto or with any other provision or requirement of law,
“ing, but not limited to, this municipal code and any grounds that would warrant the denial of initial

_nce of a license hereunder, the director of financial management, upon hearing, after giving such
peison ten (10) days' notice in writing specifying the time and place of hearing and requiring him to show
cause why his license should not be revoked, may revoke or suspend any one or more licenses held by
such person. The notice shall be served in the same manner as notices of assessment are served under
section 3.80.444. The director shall not issue a new license after the revocation of a license unless he is
satisfied that the registrant will thereafter comply with the business license tax provisions of this chapter and
the rules and regulations adopted thereunder, and until the director collects a fee, the amount of which shall
be determined by director in an amount to recover the actual costs of processing, in addition to any other
taxes that may be required under the provisions of this chapter. '

B. Any person who engages in any business after the business license issued therefor has been suspended
or revoked, and before such suspended license has been reinstated or a new license issued, shall be guilty
of a misdemeanor. (Ord. C-6259 § 1 (part), 1986).
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5.02.010 Purpose.

The purpose of this title 5 is to identify those businesses, trades and professions conducted and carried on
i=*he city of Long Beach that require local regulation in order to promote and protect the public health,

‘and welfare of Long Beach and its citizens. It is the further purpose of this title 5 to set forth the
. ,fic standards and criteria under which such businesses, trades and professions shall be conducted and
reyulated within the city and, as to those businesses, trades and professions for which a permit is required
hereunder, to set forth the procedures and conditions for applying for such a permit.
The provisions of this title 5 are regulatory, and all requirements set forth, including those for a permit
hereunder, if any, and any regulatory fees levied pursuant to this title 5, are in addition to any other
requirements, monetary or otherwise, that may be applied to any business, trade or professions by any other
provision of law, including, but not limited to, chapter 3.80 of the Long Beach municipal code. (Ord. C-6260 §
1 (part), 1986).

5.02.020 Definitions.

For the purpose of this title 5, certain words and phrases are defined and certain words and phrases shall be
construed as set forth in this section 5.02.020, unless it is apparent from their context that a different
meaning is intended or unless they or any other terms are specifically defined in one or more of the chapters
of this title, in which case the chapter definitions shall be controlling in such chapters.
A. "Applicant” means any person who applies for a business license or permit.

B. "Business"” means each and every business, commercial or industrial enterprise, trade, profession,
occupation, vocation, calling or any means of livelihood, whether or not carried on for gain or profit.

~—Jsiness license" means a license issued pursuant to chapter 3.80 evidencing the payment of a
L ness license tax for the carrying on of a business in the city of Long Beach.

D. "Business permit” or "permit" means a permit, if required, issued pursuant to this title 5 evidencing
compliance by a licensed business in the city of Long Beach with the regulatory provisions of this title 5.

E. "Permit identification card” means a card, if required, issued pursuant to this title 5, evidencing the
issuance to a permittee of a valid permit and setting forth information as may be required pursuant to the
provisions of this title 5.

F. "Person” means any domestic or foreign corporation, firm, association, syndicate, joint stock company,
partnership of any kind, joint venture, club, business or common law trust, society, individual, estate,
receiver, retirement plan, trustee, or any other group or combination acting as a unit. (Ord. C-7423 § 1,
1996: Ord. C-6325 § 11, 1986; Ord. C-6260 § 1 (part), 1986).
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5:04.010 Application-Required.

A. Each applicant for a permit pursuant to this title 5 shall file a written statement with the city upon

r-~scribed forms indicating the type of activity to be conducted, officers of the firm and sufficient information
wested by the city to enable determination as to issuance or nonissuance of the permit, and a

< .ate permit shall be obtained for each branch establishment or separate office or place for carrying on

any business or pursuit within the city.

B. If applicant has not provided all required information and paid the necessary application fees within sixty
(60) days, the application will be deemed void and of no further force and effect. (Ord. C-7423 § 13, 1996:
Ord. C-6260 § 1 (part), 1986). '
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5.72.110 Permit required and prohibited uses.

A. No person shall carry on, maintain or conduct any entertainment activity in the city without first obtaining a
p~-mit therefor from the city.

T 1-€enainment provided at a private residence for the monetary gain of any person is prohibited. However,
this prohibition is in no way intended to infringe on the rights of private persons to engage in the activities
regulated by this chapter at their residence for private, as opposed to commercial, purposes. (Ord. C-7423 §
26, 1996).
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5.72.121 Permit application filing and process for adult entertainment.

Any business or establishment desiring a permit required by this chapter to provide adult entertainment as
d-~cribed in subsection 5.72.115.B shall complete and file the application form supplied by the city and shall
“ypany the form with the fee established by resolution of the city council, which fee shall be no more

_ Aecessary to cover the costs of processing and investigating the application.

A. Application requirements. The application form shall require and the applicant shall provide information
which includes the following:

—

1. The business owner's name, residence street address, and mailing address, if different, and any
and all aliases; and .

2. The name under which the entertainment business is to operate; and

3. The telephone number of the entertainment business and the address and legal description of the
parcel of land on which the entertainment business is to be located; and

4. The date on which the owner acquired the enterprise for which the permit is sought and the date on
which the enterprise began or will begin operations at the location for which the permit is sought; and

5. A statement whether the owner previously operated in this or any other county, city or state under
an entertainment establishment license/permit or similar business license, and whether the applicant
has ever had such a license revoked or suspended and the reasons therefor, and the business entity
or trade name under which the applicant operated that was subject to the suspension or revocation; -
and '

_ - |

-~ B. If the owner is a corporation, all of the aforementioned information shall be provided for each officer

~and director of the corporation as well as for any person, or other entity holding over fifty percent (50%)

of the shares of the corporation; and

7. If the owner is a partnership, the aforementioned information shall be provided for each general
partner; and

8. A statement under penalty of perjury that the owner has personal knowledge of the information
contained in the application and that the information contained is true and correct, and that the
application has been completed under the owner's supervision; and

9. An initialized list of the operational requirements of a business providing entertainment and a
signed, sworn statement that the owner has read, understands and intends to comply with the
aforementioned operational requirements; and

10. A description of all entertainment business activities proposed to occur on the site of the
entertainment business and the anticipated occupancy of the entertainment business; and

11. A site plan describing the building and/or unit proposed for the entertainment facility and a fully
dimensioned interior floor plan; and

}12. If the premises are being rented or leased or are being purchased under contract, a copy of such
lease or contract.

f\ i

Within seven (7) days of receipt of an application the city manager or designee shall determine whether the
application contains all the information required by the provisions of this chapter. If it is determined that the
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application is not complete, the applicant shall be notified in writing within ten (10) business days of receipt
of the application that the application is not complete and the reasons therefor, including any additional
information necessary to render the application complete. The applicant shall have thirty (30) calendar days
t~_~uybmit additional information to render the application complete. Failure to do so within the thirty (30) day

A shall render the application null and void. Within five (5) business days following the receipt of an
.ded application or supplemental information, the city manager or designee shall again determine
wnether the application is complete in accordance with the procedures set forth above. Evaluation and
notification shall occur as provided above until such time as the application is found to be complete. Once
the application is found to be complete, the applicant shall be notified within five (5) business days of that
fact. All notices required by this chapter shall be deemed given upon the date they are either deposited in
the United States mail or the date upon which personal service of such notice is provided.

)

B. Issuance of permit-Investigation.

1. Determination to issue permit. Upon receipt of a completed application for the permit, the city
manager or designee shall conduct an investigation to determine if the proposed business is in
compliance with the provisions of this chapter. Within thirty (30) calendar days of a completed
application having been filed, the city manager or designee shall approve and issue the permit if all the
requirements of this chapter have been met. If the city manager or designee determines that the
application does not satisfy the requirements of this chapter, he/she shall deny-the application. On the
day the decision is made, the applicant shall immediately be served with written notice of the decision
either personally or by deposit in the United States mail, first-class postage prepaid, at the address
shown on the application. Service shall be deemed complete upon personal service or deposit of the
written notice in the United States mail. A temporary license will automatically be issued in the event
the city does not approve or deny the permit within the time period established by this section.
\

~ 2. Standards for approval of permit. The city manager or designee shall approve and issue an

“entertainment permit if the application and evidence submitted demonstrates that:

a. The place of entertainment is not located within three hundred feet (300') from any residential
zoning district or residential planned development district within the city; or within one thousand
feet (1,000') of any public or private school (kindergarten through twelfth grade) located within the
city; or within six hundred feet (600") of a city park; or within five hundred feet (500') of a church
(as defined in section 21.15.510 herein); or within one thousand feet (1,000') of any other aduit
entertainment business; or within the areas set forth in subsection 21.45.110.F. All
measurements set forth above shall be made in a straight line, without regard to intervening
structures or objects, from the nearest point on the property line of the adult entertainment
business to the nearest point on the property line of the residential zone, school, church, park or
other adult entertainment business, as applicable. '

b. No owner, operator or manager shall permit any entertainer or employee on the premises of
the adult entertainment business to engage in a showing of the human male or femaie genitals,
pubic hair, anus, cleft of the buttocks, or vulva with less than a fully opaque covering, and/or the
female breasts with less than a fully opaque covering over any part of the nipple or areola and/or
covered male genitals in a turgid state. This provision may not be complied with by applying an
opaque covering simulating the appearance of the specific anatomical part required to be
covered. '

¢. No owner, operator or manager shall permit any entertainer or employee on the premises of

-f the adult entertainment business to have intentional physical contact with any patron.

d. No owner, operator or manager shall permit any person to perform for patrons any-

— entertainment except upon a stage at least eighteen inches (18") above the level of the floor
which is separated by a distance of at least six feet (6') from the nearest area occupied by
patrons, and no patron shall be permitted within six feet (6') of the stage while the stage is
occupied by an entertainer.
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e. No owner, operator or manager shall permit any person under the age of eighteen (18) years
within the premises at any time during the hours of operation.

f. All indoor areas of the place of entertainment in which patrons are permitted, except restrooms,
- will be open to plain view, unaided by mirrors, electronic monitoring devices or other devices at
— all times from all public portions of the establishment.

g. At least one permitted, authorized security guard shall be on duty within the premises at all
times while the adult entertainment business is open for business. The security guard shall be
charged with preventing violations of the law and enforcing compliance by patrons with the
requirements of this chapter. No security guard required pursuant to this subsection shall act as
a door person, ticket seller, ticket taker, or attendance person while acting as a security guard.

h. The premises within which the entertainment is located shall provide sufficient sound
absorbing insulation so that noise generated inside the premises shall not be audible anywhere
on the adjacent property or public rights-of-way or within any other building or other separate unit
within the same building.

i. The place of entertainment shall have a manager on-premises at all times while the
establishment is open to the publlc
j. If the place of entertainment is licensed to serve alcoholic beverages the permittee shall abide
by the rules and regulations set forth by the California department of alcoholic beverage control.
k. The stage or entertainment areas shall not be open to view from outside the premises.
I. Permanent barriers shall be installed and maintained to screen the interior of the premlses from
public view for each door used as an entrance/exit to the business.
m. No exterior door or window shall be propped or kept open at any time during the hours of
operation.
n. Any exterior windows shall be covered with opaque covering.
o. All areas of the place of entertainment accessible to patrons shall be illuminated at least to the
extent of two (2) foot-candles, minimally maintained and evenly distributed at ground level.
p. The place of entertainment shall have a door person on the premises at all times the

~ establishment is open to the public who shall check photo identification of all persons entering
the premises to ensure that no person under the age of eighteen (18) is permitted on the
premises.
g. The place of entertainment shall provide a security system that visually records and monitors
all parking lot areas serving the place of entertainment.

r. The adult entertainment business shall not operate between the hours of two o'clock (2:00) A.M. and nine
o'clock (9:00) A.M. (Ord. C-7747 § 2, 2001).
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5.72.140 Conditions of operation.

Any person operating under a permit issued pursuant to this chapter shall, at all times, observe the following
c~~Aijtions of operations:

_~urs. No person shall carry on, maintain or conduct any business or activity regulated by this chapter

|”  Zen the hours of two o'clock (2:00) A.M. and six o'clock (6:00) A.M.; except that this restriction shall not
apply on New Year's Eve or to a graduation dance sponsored by a state-accredited school.

B. Inspection. The premises where all businesses or activities are conducted pursuant to this chapter,
whether public or private, shall at all times when open be subject to inspection by the director of financial
management or his/her designee, all business license, health, building, and fire inspectors, and all police
personnel in the pursuit of their official duties. No person shall hinder or obstruct such inspection. The
purpose of the inspection is to determine whether the permitted premises is being operated in compliance
with all requirements of applicable law. Delay or obstruction of such inspection may be grounds for
suspension or revocation of any license or permit issued by the city.

C. Adult entertainment. Any person operating any adult entertainment business (as that term is defined in
section 21.15.110) shall, at all times, observe the following conditions of operations:

1. No owner, operator or manager shall permit any entertainer or employee on the premises of the
adult entertainment business to engage in a showing of the human male or female genitals, pubic hair,
anus, cleft of the buttocks, or vulva with less than a fully opaque covering, and/or the female breasts
with less than a fully opaque covering over any part of the nipple or areola and/or covered male
genitals in a turgid state. This provision may not be complied with by applying an opaque covering
simulating the appearance of the specific anatomical part required to be covered.

\

~—~. 2. No owner, operator or manager shall permit any entertainer or employee on the premises of the
“adult entertainment business to have intentional physical contact with any patron.

3. No owner, operator or manager shall permit any person to perform for patrons any entertainment
except upon a stage at least eighteen inches (18") above the level of the floor which is separated by a
distance of at least six feet (6') from the nearest area occupied by patrons, and no patron shall be
permitted within six feet (6') of the stage while the stage is occupied by an entertainer.

4. No owner, operator or manager shall permit any person under the age of eighteen (18) years within
the premises at any time during the hours of operation.

5. All indoor areas of the place of entertainment in which patrons are permitted, except restrooms, will
be open to plain view, unaided by mirrors, electronic monitoring devices or other devices at all times
from all public portions of the establishment.

6. At least one permitted, authorized security guard shall be on duty within the premises at all times
while the adult entertainment business is open for business. The security guard shall be charged with
preventing violations of the law and enforcing compliance by patrons with the requirements of this
chapter. No security guard required pursuant to this subsection shall act as a door person, ticket seller,
ticket taker, or attendance person while acting as a security guard.

7. The premises within which the entertainment is located shall provide sufficient sound absorbing
insulation so that noise generated inside the premises shall not be audible anywhere on the adjacent
~~ property or public rights-of-way or within any other building or other separate unit within the same
building.

8. The place of entertainment shall have a manager on-premises at all times while the establishment is

http://www.longbeach.gov/apps/cityclerk/Ibmc/title-05/chapter-5-72. htm 7 9/7/2004




Chaptei-o-J44 1agv £ UVl 2

—

open to the public.

9. lf the place of ehter,tainment is licensed to serve alcoholic beverages, the permittee shall abide by
the rules and regulations set forth by the California department of alcoholic beverage control.

10. The stage or entertainment areas shall not be open to view from outside the premises.

11. Permanent barriers shall be installed and maintained to screen the interior of the premises from
public view for each door used as an entrance/exit to the business.

12. No exterior door or window shall be propped or kept open at any time during the hours of
operation.

13. Any exterior windows shall be covered with opaque covering.

14. All areas of the place of entertainment accessible to patrons shall be illuminated at least to the
extent of two (2) foot-candles, minimally maintained and evenly distributed at ground level.

15. The place of entertainment shall have a door person on the premises at all times the establishment
is open to the public who shall check photo identification of all persons entering the premises to ensure
that no person under the age of eighteen (18) is permitted on the premises.

16. The place of entertainment shall provide a security system that visually records and monitors all
parking lot areas serving the place of entertainment.

17. The adult entertainment business shall not operate between the hours of two o'clock (2:00) A.M.
and nine o'clock (9:00) A.M. (Ord. C-7747 § 3, 2001: Ord. €-7713 § 2, 2000: Ord. C-7591 § 1, 1999:

— Drd. C-7423 § 26, 1996).
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5. 06 020 Suspension/Revocation/Denial.

A. Any permit to do business in the City issued pursuant to this Title 5 may be suspended, revoked or
denied in the manner provided in this Section upon the following grounds:

—

1. The permittee or any other person authorized by the permittee has been convicted of violation of
any provision of this Code, State or Federal law arising out of or in connection with the practice and/or
operation of the business for which the permit has been granted. A plea or verdict of guilty, or a
conviction following a plea of nolo contendere is deemed to be a conviction within the meaning of this
Section. The City Council may order a permit suspended or revoked, following such conviction, when
the time for appeal has elapsed, or the judgment of conviction has been affirmed on appeal, or an
order granting probation is made suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203.4 of the California Penal Code allowing such a person to
withdraw his/her plea of guilty and to enter a plea of not guilty, or setting aside the verdict of guilty, or
dismissing the accusation, information or indictment; _

2. For any grounds that would warrant the denial of the issuance of such permit if application therefore
was being made;

3. The permittee or any other person under his/her control or supervision has maintained a nuisance
as defined in 21.15.1870 of the Long Beach Municipal Code which was caused by acts committed on
the permitted premises or the area under the control of the permittee;

4. The permittee, his/her employee, agent or any person connected or associated with permittee as
partner, director, officer, stockholder or manager has knowingly made any false, misleading or
fraudulent statement of material fact in the application for the permit required under the provisions of

‘~~ this Code;

5. The permittee has failed to comply with any condition which may have been imposed as a condition
of operation or for the issuance of the permit required under the provisions of this Code;

6. The permittee has failed to pay any permit fees that are provided for under the provisions of this
Code within sixty days of when the fees are due.

B. Upon receipt of satisfactory evidence that any of the above grounds for suspension or revocation of said
permit exist, the permittee shall be notified in writing that a hearing on suspension or revocation shall be
held before the City Council, the grounds of suspension or revocation, the place where the hearing will be
held, and the date and time thereof which shall not be sooner than ten days after service of such notice of
hearing.

C. All notices provided for in this Section shall be personally served upon the permittee or left at the place of
business or residence of such permittee with some person over the age of eighteen years having some
suitable relationship to the permittee. In the event service cannot be made in the foregoing manner, then a
copy of such notice shall be mailed, postage fully prepaid, addressed to the last known address of such
permittee at his/her place of business or residence at least ten days prior to the date of such hearing.

’henever a business permit has been revoked/or denied under the provisions of this Section, no other
ication by such permittee for a business permit to conduct a business or operate in the City shall be
~— ‘ered for a period of one year from the date of such revocation or denial. (Ord. C-7423 § 14, 1996:
L .. C-6325 § 13 (part), 1986: Ord. C-6260 § 1 (part), 1986).
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. "It's possible he could be
back,” said Mazazotta, “but you
never know.”

Dixon, whom Mazzotta called

“probably the best running back
in the (Mission Conference),”
was injured at the bottom of 8’
pile of players in the third quar-
ter. Dixon gained 58 yards on 12
carries.

“He was running pretty well,”

Mazzotts said.

Sophomore Bo Renaud and
freshman Brian Campbell
{Bellflower High) were listed
poesible replacements for Dixon

Mazzotta,
“Well reload,” he said.
The long, short of it

At oné point in the fourth
quarter of Saturday's opener
against Fullerton, Compton's
football team trailed 27-6.

And while they eventually lost
30-26, the Tartars made a game
of it with three long drives that
took advantage of the height of

° ~neivers and the diminu-

‘re of Fullerton’s sec-

o~
.é big, we nverage (6-feet,

hes),” snid Compton coach
wornell Ward, who hes sopho-
mores David Sutton (6-7),
Adrian Smith (6-4), James -
Finley (6-3) and Cory
Fredrick (6-0) and freshmen
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Fu?lly e‘ used his ulizeltosbwt Fullerton game from the side- — ‘“ﬂ”:m"':m - ’.:“.‘;Z‘..‘:n‘t‘.m .;".'.T:.‘,?:..":"' —

Rnndolpl:o(li-s) for an tBQBl:;‘n?d - lines. s Jon— e

scoring strike and Dorsey out- It's not known who Carroll bm’“‘m‘ﬁ;‘,‘,:"‘"“‘m‘””‘-"”’“ A P,

leaped another Hornet defender ~ was there to see, but the game Soins Seam o, Do, s 29 Pk Thvwe Posl—$148.734

fora7-yard TD later inthe = featured several players from m‘;"mv-uqmm,gsl . TRFECTA 61 D 5830 37 P 3BT DOV 10 P 1 AT 10,91 11,2 o

fourth. both teams who have D-1 talent. I pua.zwn me w. 51 PO THE 4.

Mazzotta, ‘whose tesm hosta The Tartars feature offensive M—mon—-mmmmmmn

Compton Snturday st 7 pam., has

lineman Kevin Myers, Finley -

seen the film from the Gompton- ’
Fullerton gome and is impressed 2nd freshman quarterback Ash-
with the athleticism of the Tar. . lee Palmer (Lymwood). Hornets
tars. tight end Jason Vandiver is a

';I‘h:x{ve got hlent,-"th’l:zzottn preseason JC All-American.

id. ' ing to i
seid. JTheyregoimg o be P (O dds and ends

‘The Falcons’ defensive backs o Cypress College’s women's
::”:.: z::g‘ege_“::;?:;‘gm soccer team will have 2 memori-
— but Mazzotta feels his sec- 2l ceremony for late coach Ray
ondary can challenge Compton Hags on Sep't, 14 belore its
for any jump balls. Orange Empire Conference

“We're not big ... but we're game against Golden West.
pretiy good athletes,” said Maz- Haas, who began the program
m:;n. mkmﬁ:‘;;:g :i"l!"bo"l“"" in 1991 and led the Chargers to
corner 0 ouc consecutive state tities in 1998
(:I"?;j‘:“d‘" High)ee s playerto .. 4199 died June 4 of a stroke.-

- . : The team has dedicated this

No. 1in the house . season ts Haas' memory.

USC/UCLA FOOTBALL NOTEBOOK -

Bing unsure
of ailing
shoulder

By Scott Wolf
Stall wilter

USC strong safety Darnell
Bing's sore shoulder remained an
issue Monday and the starting
free safety snid he isn't sure if
hell play agamst Colorado State.

“It's so-so0,” Bing said. “It isn't
necessarily worse but it’s not bet-
ter. If it still hurts, I'll sit out and
restnl,mntendo(malungltwom

by playing.

The Poly High graduate prac-
ticed but did not participate in
contact during Monday’s practice.
His replacement is junior-college
transfer Scott Ware, who did not
E:z against Virginia Tech

use he returned only a conple
days before that game after being
sidelined with a concussion.

Ware srid he's fully recovered
nnd | ready to play this week. But

o~

-Id depend on Bing, who in -

-Yould play whenever he
e if an injury would
.e'him.
wing’s not quite 100 percent
and that's great for Scott.” Trojan
. cnoch Pete Carroll said. “We've
got to see what happens. | dont
know if (Bmg) is back for full-time
duties.”

In trouble

Freshmon wide receiver
" o h

Saturday: vs. Colorado State
Coliseum, 5 p.m., . 7,
KMPC/1540 )

screwed up on tl:e flight,” Camll
said.

Carroll smd tight end Fred
Davis also had “travel problems”
while Davis said he was late for a
tenm meeting. Davis was ellowed

" Holmes improves

Tight end Alex Holmes, who is
still bothered by a stramedcalf. .
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to ettend practice, however, but said be felt “70 percent” better
forced to roll on the grass instead  Monday. .
of participating with his ienm- Qlllﬂﬂ'bﬂck John Dlvid
mates. Booty, who has nerve d in
: his elbow, still has not been %,
Still no Dennis allowed to throw although ha:
Carroft said tailback Hershel  feels better. :
Dennis will not return this week _ “1t8 fine, P'm just wnlﬂngfnr
from his indefini pensi
Dennis, also from Poly, is the Senior Brnndon Hanco
focus of an alleged sexua) assault remains the backup.
’"V“"Bﬂ'm by Lo Angeles Familiar face
Colorado State tailback Mar-
Ready to play cus Houston played against the
. Freshman center Jeff Byers gT:'gxae:Bwl:xr:: of his first mllegu
gl are o et
Byers could get into the playing 14 loss at the Coliseum in 2080.
rotation against Colorado State, = Scott Wolf
The biggest concern with Byers  {JCLA quick hits "
is learning pass-protection for- I L
mations afler playing primarily The Big Ten took a beating for
for a running team in high delays and inconsistencies in ity
school. instant replay rule, but it wont-
*The thing I was concerned impact Saturday’s game at I

nois. UCLA is one of four visiting

ia resolved, but at this point he

nonconference teams to tell the i i anker behi
Big Ten it will not use instant ;’L’;’;’m at flonker hehind
replny in the game, . rreﬂ“ 8- th
“The decision (whst to chal- Dorrell was pleased with the
lenge) is made upstairs, so I didnt offensive line's performance
see an benefit,” Bruins coach Karl  pgainat Oklahoma State, particu-
Dorrell said. lerly center Mike McCloskey.
ruins strong safety Jarrad : o <
Page (bruised heel is expected to “The one I would single out is
practice Wednesday and is expect- Mike McCloskey. He's a guy that
ed to play. layed a great e,” Dorrell
* Doryell said receiver Tab :nrd Erent gam
Perry would have an increased
role now that his academic status ~ Brian Dokn
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Exhibit
Number

VM ASSOCIATES EXHIBITS - 1

Description

City Resolution C-22376
(guidelines for use of hearing officers)

City Resolution C-27713 (raising hourly rate to be paid to hearing officers)

and memo, City Atty > City Clerk with list of potential hearing
officers

6/8/04 Ltr. Diamond > City Atty
(rejects all selections for hearing officer)
6/9/04 Ltr. City Atty > Diamond

(explains hearing officer selection process)

6/15/04 Ltr. CityClerk >» VM Associates.
(DUPLICATE OF X4)

6/18/04 Ltr. Diamond > City Clerk.
(DUPLICATE OF X6)

California Identification Card — Briana Hernandez

California Driver License — Bianca Mendoza

END OF FIRST HEARING DAY




CITY Ay ) AEY
Long Beach, California 90802

L-99 (9/76)

O O N Y U SN

NN N NN NN R e s e e e
L W N H O W N U D WL N MO

RESOLUTION NO. C- 22376

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF LONG BEACH ESTABLISHING PRO-
CEDURAL GUIDELINES FOR THE USE OF HEAR-
ING OFFICERS FOR THE CONDUCT OF ADMINI-
STRATIVE HEARINGS DELEGATED BY THE CITY
COUNCIL

WHEREAS, the City Council recently adopted Qrdinance
No. C-5295 to provide a procedure for delegating the conduct of
certain administrative hearings presently heard by the Council;
and

WHEREAS, the Council desires to secure a paﬁel of
qualified attorneys to preside as hearing officers fr&m time to
time on such matters as the Council may refer for heafing;

NOW, THEREFORE, the City Council of the City of Long
Beach resolves as follows: |

Section 1. That the City shall request the Long Beach
Bar Associatioh to submit a list of qualified attorneys who are
willing to serve as hearing officers for the City.

Sec. 2, That an attorney sexving as a hearing officer
shall have practiced law in the State of California for at least
five (5) years and shall have had at least fiwe (5) years of
experience in &ivil trial or civil appellate practice.

Sec. 3. Whene%er the Council decides to refer a hear-

-1- 7 /q
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ing to a hearing officer, such officer shall be selected by lot
by the City Clerk from the list of qualified attorneys. There-
after the City Clerk shall notify the hearing officer so selec-
ted and shall give the necessary notice and make the necessary
arrangements for the hearing.

Sec. 4. Once an attorney serves as a hearing officer,
he shall not be assigned another heariﬁg until all attorneys on
the qualified list have had an opportunity to handle at least
one hearing. The Long Beach Bar Association will be :equested
to update the list of qualified attorneys at least every two (2)
years.

Sec. 5. The hearings shall be conducted pufsuant to
the provisions set forth in Ordinance No. C-5295 and Ordinance
No. C-5232, and the hearing officer shall prepare the'appropriate
findings, conclusions and recommendations as requiredvby Ordi-
nance No. C-5295. |

Sec. 6. The City Attorney will provide such legal ad-
vice to the hearing officer as may be, reasonably required beforeT
during and after the hearing;

Sec. 7. The City Clerk will provide the ﬁecessary re-
cording or tramscripts, if required, as well as stenographic
clerical services as may be reasonably required by the hearing
officer.

Sec. 8. Before accepting an assignment to conduct a
hearing, a hearing officer shall ascertain that he does not have

a conflict of interest, either under applicable state laws or

-2~
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under the Code of Ethics of ths State Bar. Im particular, the
hearing officer shall comply with the conflict of interest pro-
visions of the Padlitical Reform Act of 1974 (Government Code

§§ 87100 through 87103).

Sec. 9. The hearing officer will be paid the sum of
sixty-five dollars ($65.00) per hour for services rendered; pro-
vided, however, that the minimum compensation for any one hear-
ing shall be the equivalent of three hours' service, excluding
rehearings. Upon completion of the hearing or rehearing, the
hearing officer shall submit his bill in writing to the City
Clerk; and upon approval by the Mayor, payment of such bill
shall be procéssed by direct payment pursuant to City of Long
Beach Administrative Regulation 23-1. ’

Sec. 10. The City Clerk shall certify to the passage
of this resolution by the City Council of the City of.Long
Beach, and shall post it in three conspicuous places in said
City, and said resolution shall thereupon take effect.

1 hereby certify that the foregoing resolution was
adopted by the City Council of the City of Long Beach at its

meeting of _ August 30 , 1977, by the following vote:

Ayes: Councilmembers:

SATO,CARROLL,RUBLEY ,C

Noes: Councilmembers: NONE,

Absent: Councilmembers: EBGERTON.

AT skh Eoii Rz

2+28 City Clerk
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Robert )
City Attorn g Beach

333 West Oces,

Long Beach, Califoriifa 90802-4664

Telephone (562) 570-2200

10

11

12

13

14

15

16

17

RESOLUTION NO. C- 27713

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF LONG BEAGH AMENDING RESOLUTION NO. C-
23483 WHICH AMENDED RESOLUTION NO. C-22376
WHICH ESTABLISHED PROCEDURAL GUIDELINES FOR
THE USE OF HEARING OFFICERS FOR THE CONDUCT OF
ADMINISTRATIVE HEARINGS DELEGATED BY THE CITY
COUNCIL

WHEREAS, the City Council of the City of Long Beach did adopt Resolution
No. C-22376 on August 30, 1977, which established procedural guidelines for the use of
hearing officers for the conduct of administrative .hearings delegated by said City Council;

and

WHEREAS, Section 9 of Resolution No. C-22376 established the rate of
compensation for services rendered by the hearing officers to be $65.00 per hour; and

WHEREAS, the City Council of the City of Long Beach did adopt Resolution

18l No. C-23483 on January 11, 1983, amending Resolution No. C-22376 regarding the

19
20
21
22
23'
24

25

26

28

procedural guidelines for the use of hearing officers but did not in fact amend the rate of
compensation for hearing officers; and
WHEREAS, the rate of compensation for the services rendered by the
hearing officers has not been amended since 1977 and has been determined to be
insufficient to adequately compensate the hearing officers;
. NOW THEREFORE, the City Council of the City of Long Beach resolves as

follows:

Section 1. That Section 9 of Resolution No. C-23483 be amended to read

- 27l as follows:

“Section 9. The hearing officer will be paid the sum of one hundred fifty

: B
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Robert
City Attorne) ‘
333 West Ocean......alevard
Long Beach, California 90802-4664

Telephone (562) 570-2200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

dollars ($150.00) per hour for services rendered; provided, however, that the minimum
compensation for any one hearing shall be the equivalent of three hours’ service, excluding
rehearings. Upon completion of the hearing or rehearing, the hearing officer shall submit

his bill in writing to the City Clerk; payment of such bill shall be processed by direct

payment pursuant to City of Long Beach Administrative Regulation 23-1.”

Sec. 2. Exceptas specifically amended by this resolution, all other guidelines

Sec. 3. The City Clerk shall certify to the passage of this resolution by the

| hereby certify that the foregoing resolution was adopted by the City Council

July 11 , 2000, by the following vote:

.Baker, Colonna, Roosevelt,

Kell, Topsy-Elvord, Grabinski,

Kellogg, Shuitz..

None.

Oropeza.

WMM

Clty Clerk

contained in Resolution No. C-23483 shall remain in full force and effect.
City Council of the City of Lohg Beach and it shall thereupon take effect.
of the City of Long Beach at its meeting of

Ayes: Councilmembers:

Noes: Councilmembers:

Absent: Councilmembers:
CER IFIED AS A T D COREECT ©UrY

H;m‘;s o sk
R 9200

APR:rmb6-29-2000(HEARINGOFF.RES)00-02694
FAAPPS\ClyLaw32\WPDOCS\D0268WP001\00011888.WPD




-

)

)
3

Date:
To:

From:

Subject:

City of Long Beach Memorandum

Working Together to Serve

June 30, 2003
Larry G. Herrera, City Clerk
Robert E. Shannon, City Attorney Q ¢ >

Administrative Hearing Officers

Pursuant to your-request, attached is an updated list of
potential Administrative Hearing officers.

Should you have any questions regarding the above, please
do not hesitate to contact me.

RES:lvs
Attachment

cc: Gerald R. Miller, City Manager

pe-
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CITY OF LONG BEACH
Working Together to Serve

ADMINISTRATIVE HEARING OFFICERS

Name

Address

Contact Nos.

Details

Accetta, Therese Ann

3020 Old Ranch Pkwy. #300
Seal Beach, CA 9040-2752

(562) 799-5733 Phone
(562) 596-5098 Fax

Arbitrator, Los Angeles Bar;
Dispute Resolution Svcs.
June 1894 - Present

Bayles, Calvin D.

110 Pine Avenue, Ste. 200
Long Beach, CA 80802

(562) 435-7735 Phone
(562) 437-3075 Fax

Bergkvist, Carl J.

400 Oceangate, #800
Long Beach, CA 90802-4307

(562) 435-1426 Phone
(562) 495-4255 Fax

Brodsky, Ronald D.

12746 Martha Ann Drive
Los Alamitos, CA 90720

(562) 596-6462 Phone
(562) 522-9797 Cell

Bronn, Clyde L.

P.O. Box 92735
Long Beach, CA 90809-2735

(562) 597-7263 Phone

Rurcham, Dan H.
—~—~

B

5855 Naples Plaza
Suite 304
Long Beach, CA 90803

(562) 438-7004 Phone
(562) 438-7009 Fax

Burns, Hugh R.

Law Offices of Hugh Burns

3780 Kilroy Airport Way, 2™ Fl.

Long Beach, CA 90806

(562) 256-7040 Phone
(562) 256-7041 Fax
hugh.bums@]leqal-
office.us

Byrne, Theodore P.

P.O. Box 1581
Redondo Beach, CA 90278

(310) 714-9483 Phone
(888) 872-3967 Fax

Judge Pro Tem LASC 1998-
Present

Cannavo, Judith A.

444 W. Ocean Bivd.
Suite 800
Long Beach, CA 90802

(562) 624-2822 Phone
(562) 624-2892 Fax

ADR Panel - Long Beach Bar
& LASC; Judge Pro Tem

Carter, Paul J.

Bergkvist, Bergkvist & Carter
400 Oceangate, Suite 800
Long Beach, CA 80802-4307

(562) 435-1426 Phone
(562) 495-4255 Fax

Castner, Jeff (Comm.)

535 Winslow Avenue
Long Beach, CA 90814

(562) 432-7737 Phone
(562) 597-9360 Fax

*Commissioner (Retired)

Churchill, Carol A.

1979 Raymond Avenue
Signal Hill, CA 90806

(562) 597-4534 Phone
(562) 697-4534 Fax

Dalessi, William T.

200 Oceangate #440
Long Beach, CA 80802-8225

(562) 436-5203 Phone
(562) 437-8225 Fax

Page 1 of 4
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CITY OF LONG BEACH

 — N
§ Working Together to Serve
—~ =
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Gt ADMINISTRATIVE HEARING OFFICERS
Name Address Contact Nos. Details
DeBiaso, J. Rodney 4326 Atlantic Avenue (949) 955-2577 Phone
Long Beach, CA 90807-2804 (714) 402-3362 Cell

deMartino, Valerie K. 111 W. Ocean Blvd., #1300 (562) 628-0287 Phone

Long Beach, CA 90802

(562) 628-0297 Fax

Evans, William D.

555 E. Ocean Bivd, #500
Long Beach, CA 90802

(562) 435-4499 Phone
(562) 495-4299 Fax

Feinberg, Cheryl Lackman

3740 Long Beach Blvd.
Long Beach, CA 90807

(562) 595-7341 Phone
(562) 426-9801 Fax
CLFeinberg@aol.com

Greenberg, Bruce A..

200 Oceangate
Suite 850

Long Beach, CA 80802-4335

{562) 437-2000 Phone
(562) 495-2653 Fax

\';,te, Talmadge M.

6430 Deleon Strest
Long Beach, CA 90815

(562) 431-0518 Phone
(562) 799-8242 Fax

Long Beach, CA 90802

(562) 498-1161 Fax

Heggeness, 2 4230 Virginia Vista (562) 427-9736 Phone Mediator /Arbitrator for Bar
# tong Beach, CA 90807 Association and Court
Hirota, Ryan K. 5000 E. Spring St.,. #430 (562) 421-6333 Phone
Long Beach, CA 90815 (662) 421-6903 Fax
Hohn, Bruce A. 12139 Paramount Blvd. {562) 861-3335 Phone
Downey, (562) 862-4177 Fax
Israel, Albert S. 115 Pine Avenue #300 (562) 432-5111 Phone

Kaleta, Victor J.

420 S. Allen Avenue
Pasadena, CA 91106-3505

(626) 792-9829 Phone
{626 792-0326 Fax

Lackman, Lawrence

3740 Long Beach Blvd.
Long Beach, CA 90807

(562) 595-7341 Phone
(562) 426-9801 Fax
LHLackman@aol.com

Lamhofer, Eric T.

3760 Kilroy Airport Way #260
Long Beach, CA 90806

(562) 988-1027 Phone
(562) 988-1163 Fax

Page 2 of 4




CITY OF LONG BEACH
Working Together to Serve

ADMINISTRATIVE HEARING OFFICERS

Name

Address

Contact Nos.

Details

Leonard, Richard

12139 Paramount Bivd.
Downey, CA 90242

(562) 861-3335 Phone
(562) 862-4177 Fax

Martin, Clive

6318 Marina Pacifica Dr. North
Long Beach, CA 90803

(562) 436-2281 Phone
clivesmartin@aol.com

Matsuk, Leonard A.

111 W. Ocean Blvd., #625
Long Beach, CA 50802

{562) 432-5487 Phone
(562) 432-0355 Fax

Montgomery, Cole

111 W. Ocean Bld., #1300
Long Beach, CA 80802

(562) 435-6565 Phone
(562) 580-7909 Fax

Moyer, Lynn

200 Oceangate
Suite 830
Long Beach, CA 80802

(562) 437-4407 Phone
(562) 437-6057 Fax

lynn.moyer@verizon.net

.

= el Frank R,

11 Golden Shore, Ste. 400
Long Beach, CA 80802

(562) 435-7471 Phone
(562) 435-7405 Fax
VNCNS@earthlink.net

Otto, Douglas W.

111 W. Ocean Bivd., #1300 .
L ong Beach, CA 90801-2210

(562) 491-1191 Phone
(562) 590-7909 Fax

Pearce, Michael J.

249 E. Ocean Bivd., #440
Long Beach, CA 90801

{562) 437-9797 Phone
(562) 437-6868 Fax

Peeples, Mary K.

Gilligan Law Corporation
3030 Old Ranch Parkway
Seal Beach, CA 90740

(562) 431-2000 Phone
(562) 431-2100 Fax

*Has facilities for hearings;
they do arbitrations and
mediations

Price, Michael W.

2500 E. Imperlal Hwy.
Suite 201-116
Brea, CA 92821-6122

(714) 528-4792 Phone
(714) 572-2151 Fax

Exp. w/LBMC 2.93 & 9.37 and
Nuisance Abatement, Code
Enforcement, H& S

Price, William C.

555 E. Ocean Blvd., #810
Long Beach, CA 90802

(562) 436-1231 Phone
(562) 435-6384 Fax

Ramsey, Thomas A.

111 W. Ocean Blvd.
19* Floor
Long Beach, CA 90802-4632

(562) 436-7713 Phone
(562) 436-7313 Fax

Rasmussen, Norman

11 Golden Shore #430
Long Beach, CA 90802

(562) 436-9631 Phone
(562) 436-1467 Fax

Page 3 of 4




CITY OF LONG BEACH

Working Together to Serve
/’ﬁ/’
ADMINISTRATIVE HEARING OFFICERS
Name Address Contact Nos. Details
Rice, Stuart M. 4326 Atlantic Avenue (562) 867-1861 Phone
Long Beach, CA 90807 (562) 424-1659 Fax
Saacke, William C. McNulty & Saacke (310) 316-9000 Phone
25500 Hawthorne Bivd. #2350 (310) 791-2247 Fax
Torrance, CA 90505
Salmon, Samuel M. 3700 Santa Fe Ave., Ste. 300 {310) 834-3600 Phone -
Long Beach, CA 90810 (310) 834-8305 Fax
SAMB34-
3600@earthlink.net
Schurr, Pamela Bourette 11 Golden Shore #400 (562) 435-7471 Phone
Long Beach, CA 90802-4218 (562) 435-7405 Fax
VNCNS@earthlink.net
Shapiro, Anita Rae (Comm) P.O. Box 1508 (714) 529-0415 Ph/Fax *Commissioner
Brea, CA 92822-1508 (714) 606-2649 Cell http:/iwww.adr-shapiro.com
. . : PrivateJudge@adr-
—~ shapiro.com
Soden, Mary Ann P.O. Box 32465 (562) 434-8348 Phone

Long Beach, CA 90832

Spagnola, Charles T. Cayer, Spagnola & Jenkins (562) 435-6008 Phone
444 W. QOcean Bivd. #700 1 (562) 435-3704
Long Beach, CA 90802-4517
Thomas, Allen L. 3545 Long Beach Bivd., #490 (562) 988-0055 Phone
Long Beach, CA 9807-3941 (562) 988-1535 Fax
Vande Wydeven, Mathew J Wise, Pearce, Yocis & Smith (562) 437-9797 Phone Arbitrator/Mediator
249 E. Ocean Blvd., Ste. 440 (562) 437-6868 Fax LASC 1994 - Present
L.ong Beach, CA 90801 '
Wise, Susan E. Anderson 249 E. Ocean Bivd. #440 (562) 437-9797 Phone Arbitrator, LA Bar Assn.
Long Beach, CA 90802 (562) 437-6868 Fax Dispute Resolution Srvcs
1994 - Present
Zugsmith, George S. 1379 Park Western Dr. #323 (310) 541-3927 Phone Experience as arbitrator,
San Pedro, CA 90732 (310) 541-3927 Fax mediator, judge pro tem
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LAW OFFICES OF

ROGER JON DIAMOND
2115 MAIN STREET
SANTA MONICA, CALIFORNIA 20405-2215
TELEPHONE (310} 399-3259
FAX (310) 392-9029
rogdiamond@aol.com

June 8, 2004

" Michelle Gardner
Office of City Attorney
333 West Ocean Blvd., 11" F1.
Long Beach, CA 90802-4664

Re:  Hearing on Revocation of Business License for Flamingo Club,
2421 East Artesia

Dear Ms. Gardner:

In reply to your-ietter of June 7, 2004 please be advised that I reject all three names
listed in your letter for hearing officers. Ido not believe the so called 50 local attorneys

were selected properly.

I need to have the list of al1.50 so called local attorneys and the criteria utilized in
selecting them-to be on the list. Ineed to have all documents relating to the selection
of these attorneys.

1did not select either one of the three names listed in the letter. Ido not know when the
City Clerk selected anyone of these names. None of them is acceptable to me.

With respect to the payment of the hearing officer my client will pay the hearing officer
providing we have the right to participate in the selection of the hearing officer. -

Sincerely,
ROGER JON DIAMOND

RID:jb

cc: Irma Heinreich, Office of City Clerk
Fax No. 562/570-6789



% ] OFFICE OF THE CITY ATTORNEY
’ Long Beach, California

ROBERT E. SHANNON
City Attorney

HEATHER A. MAHOOD
Assistant City Attorney

June 9, 2004

VIA FACSIMILE (310) 392-9029 AND U.S. MAIL

Law Offices of Roger Jon Diamond
2115 Main Street
Santa Monica, CA 90405-2215

RE: Hearing on Revocation of Business License and
Adult Entertainment Permit issued to VM Associates, Inc.
d.b.a. Flamingo Gentleman’s Club, 2421 E. Artesia, Long Beach

Dear Mr. Diamond,

I am in receipt of your letter dated June 8, 2004. In response, I have enclosed two
‘resolutions, entitled C-22376 and C-27713, regarding the use of hearing officers for the
conduct of administrative hearings. The conduct of hearings is governed by Long Beach
Municipal Code, Chapter 2.93. This process has been utilized by the City Clerk’s Office in
the random selection of the three candidates submitted to you on June 7,

In January through June, 2003, an advertisement was sent to the Long Beach Bar
Association, who then distributed the advertisement to all Long Beach Bar Association
members interested in acting as an impartial administrative hearing officer. Those qualified
candidates submitted letters of interest and resumes, which are on file. The list was compiled
and completed on June 30, 2003, as the cover memo from City Attorney Robert E. Shannon
to the City Clerk indicates. Iam enclosing the cover memo and list of hearing officers for
your information.

The City Clerk’s office routinely, randomly selects three names from the hearing
officer list, based on availability. I neither have, nor have I had, contact with any of the three
individuals selected by the City Clerk. Further, these candidates do not receive paid
employment by the City in any other fashion. As you know, the attorneys participating in
administrative hearings cannot directly communicate with any hearing officer outside of the
hearing.

City Hall 333 West Ocean Boulevard, Eleventh Floor, Long Beach, California 90802-4664 (562) 570-2200 Fax (562) 436-1579
Workers’ Compensation  Eighth Floor (562) 570-2245 Fax (562) 570-2220

PRINCIPAL DEPMUTIES

Barbara D. de Jong
Dominic Holzhaus
Michael |. Mais
Belinda R. Mayes

DEPUTIES

Gary ]. Anderson
Alan D. Bennett
Christing L. Checel
Randall C. Fudge
Charles M. Gale
Michelle Gardner
Everett L. Glenn
Donna F. Gwin
Monte H. Machit
Lisa Peskay Malbmsten
James N. McCabe
Barry M. Meyers
Susan C. Oakley

J. Charles Parkin
Howard D. Russelt
Carol A. Shaw

D



"Page 2
Letter to Roger Jon Diamond
June 9, 2004

At this time, I am requesting that you either select a hearing officer from the three
names drawn, or else the City Clerk will randomly draw a name from the three available
candidates.

Additionally, if you recall your letter dated April 22, 2004, you indicated that you
would be out of the country for two weeks beginning Monday May 24, 2004 and would not
return until June 8, 2004. Ms. Irma Heinrichs from the City Clerk’s office contacted you at
your law office to schedule a hearing date and you indicated that you would only be available
one day for the entire month of June — on June 28, 2004. Therefore, candidates for hearing
officer have been contacted regarding their availability on that date and the City has
subpoenaed fourteen potential witnesses to appear on June 28",

The City has been following all legal requirements and procedural guidelines, and is
acting in accordance with Haas v. County of San Bernardino, et al. (2002) 27 Cal. 4 1017.
The Long Beach resolutions ensure reasonable impartiality, as is enumerated in Haas, 27
‘Cal.4th at 1037, footnote 22 (i.c., the candidates for hearing officer are on a preestablished
system of rotation and, no person appointed is eligible for a future appointment until the list
is revised every two years).

I look forward to your prompt response in this matter.
Sincerely,

ROBERT E. SHANNON
CITY ATTORNEY

Michelle Gardner
Deputy City Attorney

Encl.

04-02414
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CITY OF LONG BEACH

CITY CLERK

§s

333 WEST OCEAN BOULEVARD e LONG BEACH, CALIFORNIA 90B02 e {562} 570-6101 FAX {562} 570-6789

June 15, 2004

VM Associates, Inc.

clo Vasken Tatarian ‘
dba Flamingo Gentleman’s Club
2421 E. Artesia

Long Beach, California 90805

" Subject: Hearing on Revocation of Business License and Adult Entertainment
Permit issued to VM Associates, Inc. d.b.a. Flamingo Gentleman’s
Club, 2421 E. Artesia, Long Beach. (District 8)

Dear Mr. Tatarian:

This is to advise you that a continued hearing, regarding the subject matter
referenced above, has been scheduled for Monday, June 28th. The hearing will
take place at the Long Beach City Hall, 333 West Ocean Boulevard, Long Beach,
4" Floor Conference Room, commencing at 9:00 a.m.

All other correspondence has been direct through your attorney, Roger Jon
Diamond.

If you have any questions, please contact Irma Heinrichs, City Clerk Department,
at (662) 570-6228.

Respectfuily,
Larry G. Herrera
City Clerk
Prepared by:

irma Heinrichs

cc: Roger Jon Diamond, Attorney
Michelle Gardner, Deputy City Attorney

“




LAW OFFICES OF

ROGER JON DIAMOND
2115 MAIN STREET
SANTA MONICA, CALIFORNIA SD405-22I15
TELEPHONE (310) 399-3259
FAX {310) 392-9029
rogdiamond@aol.com

June 18, 2004

Larry G. Herrera, City Clerk
City of Long Beach

333 West Ocean Blvd,,
Long Beach, CA 90802

Re: Hearing on Revocation of Business License and Adult Entertainment Permit
Issued to VM Associates, Inc. dba Flamingo Gentleman’s Club, 2421 East

Artesia :

'Dear Mr. Herrera:

I have received correspondence from you and from Deputy City Attorney Michelle
Gardner regarding this matter which apparently has been set for Monday June 28, 2004
at 9 A.M. at the Long Beach City Hall.

Ms. Gardner has indicated a willingness to select a hearing officer over my objection.
We have a dispute as to whether or not the hearing officer can be selected properly.

I have not gotten back to Ms. Gardner because I have been engaged in a jury trial in
Rancho Cucamonga for the past week and before that I was out of the country for ..o
weeks and before that I was in trial in San Bernardino for two months.

Thope to be available on Monday June 28, 2004 for the hearing. I am trying to work out
my schedule now. '

In any event, I do object to all hearing officers selected by Long Beach. The process is
flawed.

Sincerely,
R N
ROGER JON DIAMOND
RID:jb .
cc: Michelle Gardner, Deputy City Attorney
Dictated But Not Read
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LAW OFFICES OF

RoGER JON DIAMOND
2115 MAIN STREET
SANTA MONICA, CALIFORNIA 90405-22i5
TELEPHONE (310) 399-3259
FAX {310) 392-9029
rogdiamond@aol.com

September 13, 2004

Thomas A. Ramsey

111 West Ocean Blvd.

19" Floor

Long Beach, CA 90802-4632

Fax: 562-436-7313

Re: Flamingo Theater
Dear Mr. Ramsey:

The purpose of this letter brief is to request that you recommend to the Long Beach City
Council that it not vote to suspend or revoke the business license or the entertainment
permit of the Flamingo Theater. Evidence was submitted and arguments were made at
three separate sessions of the hearing on June 28, July 21, and September 7, 2004.

First, I wish to reiterate what I said at the close of the hearing on September 7, 2004 -
that my client and I waive any statutory requirement, or ordinance or regulation that
would require you to render your recommendation or decision within a specified time.
I know that as a private attorney you must have other cases that occupy your time.
Therefore, we have no objection if you need to take additional time to decide this case.

Second, we respectfully object to your deciding this case based on Haas v. County of
San Bernardino, 27 Cal.4th 1017 (2002) which held that a private attorney may not be
retained by a city or a county to conduct an administrative hearing when the city or the
county has unilaterally selected the hearing officer, pays the hearing officer, and the
hearing officer has some expectation of the possibility of future employment by that
governmental entity.  In this particular case the city attempted to circumvent the
holding of the Haas case by selecting unilaterally three possible hearing officers and
then allowing the selection from those three selected by the city. With all due respect
to you and to the city, the procedure followed by the City of Long Beach that wound up
with your being the hearing officer still ran afoul of the holding of the Haas case. The
list generated by the City of Long Beach was restricted and the three officers selected
by the city were unilaterally selected. I understand that you have tentatively rejected
this argument but I do need findings on this particular point. In particular, you must




letter
September 13, 2004
Page 2

disclose in your written decision the number of hearings you have conducted for the City
of Long Beach, what your pay is, and whether there is the possibility of future
employment by the city. Ineed to know how many prior hearings you conducted for
the city and whether your decision favored or opposed the position taken by city officials
who requested the hearing.

With respect to the merits of the case there are really two separate issues, one dealing
with the nudity issue and the other dealing with the ailegation of employment of
underaged dancers. The first substantive issue can be broken down into two parts, one
dealing with the grandfather status issue and the other dealing with nudity in general.

In order to make the appropriate recommendation it is important for you to understand
the history of the litigation regarding nude dancing.

In 1969 Penal Code Section 318.6 was enacted, which declared that nothing in the Penal
Code should be construed to invalidate any local ordinance purporting to prohibit
nudity. However, Penal Code Section 318.6 was limited to non theatrical
establishments. In other words, local ordinances were not allowed by virtue of Penal
Code Section 318.6 if the local ordinances purported to ban nude dancing at theaters,
concert halls, or similar establishments.

In Crownover v. Musick, 9 Cal.3d 405 (1973) the California Supreme Court dealt with
local ordinances that prohibited nude dancing in places other than theaters, concert halls
or similar establishments. The court upheld such ordinances

Later, in Morris v. Municipal Court, 32 Cal.3d 553 (1982) the California Supreme Court
overruled its prior decision in Crownover v. Musick, In the Morris case a dancer at a
San Jose bar was arrested for exposing her buttocks in violation of a Santa Clara
ordinance. In the Morris case the Supreme Court ruled that the conduct in question
could not be prohibited even though not performed in a theater, concert hall, or similar
establishment, but rather in a bar. The California Supreme Court relied upon such
United States Supreme Court decisions as Schad v. Mt. Ephraim, 452 U.S. 61, 68
L.Ed.2d 671, 101 S.Ct. 2176 (1981) and Doran v. Salem Inn, Inc., 422 U.S. 922, 45
L.Ed.2d 648, 95 S.Ct. 2561 (1975).
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At about the same time that the courts were grappling with the issue of whether nude
dancing is or is not protected by the First Amendment a separate issue was being
presented to the judicial system - adult zoning ordinances. The first case to reach the
United States Supreme Court regarding the question of adult zoning laws was Young
v. American Mini Theaters, Inc., 427 U.S. 50, 49 L.Ed.2d 310, 96 S.Ct. 2440 (1976).
Later the Supreme Court decided the Schad case and still later it decided Renton v.
Playtime Theaters, Inc., 475 U.S.41, 89 L.Ed.2d 29, 106 S.Ct. 925 (1986). Essentially
what the United States Supreme Court said in the adult zoning cases is that while
bookstores, arcades, movie theaters, and live cabaret shows that present erotic activity
are protected by the First Amendment, cities still have the right under zoning authority
to determine where such businesses may be located. However, the zoning laws may not
be so restrictive as to make it unreasonable for such a business to be able to open and
operate in any particular city. An example of a city’s zoning code purporting to regulate
the location of adult businesses which was thrown out by the California Court of Appeal
is City of Stanton v. Cox, 207 Cal.App.3d 1557 (1989). In that particular case the Court
of Appeal ruled that the City of Stanton local adult zoning ordinance was too restrictive.

Regarding the general question as to why a city does have the power to zone adult

businesses altogether the Supreme Court concluded that if cities rely upon studies

regarding alleged adverse secondary effects from such businesses the citics may zone

where they can be located but again cannot ban them completely. Numerous cases have

arisen from litigation regarding the application of particular adult zoning laws to
' particular adult bookstores, theaters, and related businesses.

Long Beach enacted its first adult zoning ordinance on October 25,1977, which became
effective on November 25, 1977. See generally Walnut Properties, Inc. v. City Council,
100 Cal.App.3d 1018 (1980). Later the city amended its adult zoning ordinances a
number of times. See generally People v. Superior Court (Lucero), 49 Cal.3d 14 (1989).

Still later amendments to the Long Beach adult zoning code produced additional
litigation. See, e.g., Lim v. City of Long Beach, 217 F.3d 1050 (9" Cir. 2000), cert.den.
531 U.S. 119, 149 L.Ed.2d 105, 121 S.Ct. 1189 (201).

As stated, the premise of these adult zoning ordinances, including the one in Long
" Beach, is that adult businesses cause adverse secondary effects in the community to the
extent that nearby sensitive uses should be protected from such businesses. However,
the studies which support these kinds of ordinances must involve activities which are
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being regulated by the zoning ordinance in question. The studies must be relevant to
the particular ordinance enacted by the city. See Rentonv. Playtime Theaters, supra.

The evidence is uncontroverted that in this particular case the Flamingo Theater was
established in a heavy industrial area in northern Long Beach, far from any sensitive
uses. The police officers who testified in this case conceded the appropriateness of the
location for the Flamingo Theater. It backs up onto the 91 Freeway and is surrounded
by a junk dealer and an oil refinery. The Flamingo Theater complies with the Long
Beach adult zoning code. The studies which led to the adoption of the Long Beach adult
zoning ordinance focused on nude establishments.

In 1991, nine years after the California Supreme Court decided Morris v. Municipal
Court, supra, the United States Supreme Court decided a nude dancing case, Barnes v.
Glen Theatre, Inc., 501 U.S. 560, 115 L.Ed. 2d 504, 111 S.Ct. 2456 (1991), which
upheld an Indiana ordinance regarding nude entertainment. Because of the numerous
votes of the individual justices it was really impossible to know what the United States
Supreme Court actually said in the Barnes case. Its decision did not command a
majority. There was disagreement in the legal community as to the meaning of the
decision in Barnes v. Glen Theatre, Inc., supra. Apparently some persons in the
California legislature were of the opinion that nude dancing was no longer
constitutionally protected under the First Amendment and therefore cities should be free
to prohibit it if they were so inclined. It was thought that cities in California could not
“take advantage” of the Supreme Court’s decision in the Barnes case because of Penal
Code Section 318.6, which basically was being construed as preempting local control
over nudity in adult theaters.

Former Assembly Member Scott Baugh introduced Assembly Bill 726, which was
enacted in 1998. The Scott Baugh Bill amended Penal Code Section 318.6 to
essentially provide that nothing in the Penal Code should be construed as invalidating
an ordinance of any city relating to nude dancing. Section 318.6(c) included a provision
that restricted the application of Penal Code Section 318.6 to businesses that did not
receive an adult entertainment license or permit until sometime after July 1, 1998.

The evidence in the instant case establishes that the applicant applied for the required
adult entertainment license in 1997. V.M. Associates, Inc. acquired the property at
2421 East Artesia Boulevard in the City of Long Beach in 1997 and applied for the
required entertainment permit at that time. The city embarked upon a tactic of stalling
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to first allow the Scott Baugh Bill to go forward and be considered by the Legislature
and signed by the Governor. Thereafter, on February 9, 1999 the Long Beach City
Council purported to adopt Ordinance No. C7591 regarding nudity and adult
entertainment businesses. That ordinance, No. C7591, made specific reference to the
Scott Baugh Bill and made specific reference to the Barnes decision by the United States
Supreme Court. Ordinance No. C7591 also made reference to the alleged adverse
secondary effects of adult businesses and specifically referred to its amendment to
Section 21.45.110 of the Long Beach Municipal Code relating to zoning regulations.
The ordinance amended Long Beach Municipal Code Section 5.72.140 (C) (1) to
prohibit nude dancing.

The ordinance also amended Section 9.20.050 of the Long Beach Municipal Code to
prohibit nudity in public. The ordinance made no reference to the grandfather status
afforded businesses that obtained entertainment permits or licenses before July 1, 1998.
The ordinance was adopted on May 9, 1999 by the City Council and approved by the
Mayor on February 11, 1999. Presumably it took effect 30 days later. In the mean
time, while city bureaucrats continued to horse VM Associates, Inc. around regarding
its application for the permit by repeatedly telling the applicant that it needed to supply
additional information, the Long Beach City Council on May 29, 2001 amended the
same code provisions that it previously amended by Ordinance No. C7591. The new
ordinance was numbered C-7747. At page 3 of Ordinance No. C-7747 specific
reference was made to the published decision by the Federal District Court in Lim v.
City of Long Beach, 12 F.Supp.2d 1050 (C.D. Cal. 1998). In that published decision by
a federal district judge, the federal court had upheld the adult zoning provisions of the
Long Beach Municipal Code. However, the plaintiff in that case, Mr. Lim, appealed
that decision to the Ninth Circuit, and obtained a reversal, Lim v. City of Long Beach,
217 F.3d 1050 (9" Cir. 2000). Although the ordinance was not adopted until May 29,
2001, after the Ninth Circuit’s reversal in the Lim case, the ordinance (Ordinance No.
C7747) made no reference to the Ninth Circuit decision reversing the district court
decision cited in the city ordinance. The new ordinance stated that nude dancing
caused adverse secondary effects. However, the zoning ordinance of the City of Long
Beach already factored in the adverse secondary effects caused by nude dancing. That
is why the city severely restricts the location of adult businesses and, as stated
previously, the location of the Flamingo Theater satisfies the very stringent requirement
of the city’s zoning code. Therefore, there is no further need to regulate an adult
business that already complies with the zoning code. '
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Prior to the adoption of Ordinance No. C-7747 on May 29, 2001, the United States
Supreme Court decided City of Erie v. Pap’s A.M., 529 U.S. 277, 146 L.Ed.2d 265, 120
S.Ct. 1382 (2000) which upheld the right of the City of Erie to ban totally nude
entertainment. However, the case did not involve zoning. The United States Supreme
Court essentially upheld the right of the City of Erie to enforce its anti nudity ordinance
because of the same reason that it previously gave for upholding an adult zoning
ordinance in Young v. American Mini Theaters, supra. The court stated, 529 U.S. at
293:

“Even if we had not already rejected the view that a ban
on public nudity is necessarily related to the suppression
of the erotic message of nude-dancing, we would do so
now because the premise of such a view is flawed. The
State’s interest in preventing harmful secondary effects
is not related to the suppression of expression. In trying
to control the secondary effects of nude dancing, the
ordinance seeks to deter crime and the other deleterious
effects caused by the presence of such an establishment
in the neighborhood. . . .”

Thus, the Supreme Court essentially upheld the right of a city to ban totally nude
entertainment if such a ban were necessary to protect “the neighborhood.”
Neighborhoods are already protected by the city’s zoning ordinance and therefore no
further protection is necessary. There are already laws on the books dealing with the
general problem caused by promiscuous activity. Prostitution is banned under Penal
Code Section 647(b). Lewd conduct is banned by Penal Code Section 647(a) and Penal
Code Section 314. Live obscene conduct is already prohibited by the State Penal Code.
See Penal Code Section 311.6. Therefore the further ban on total nudity does not further
any legitimate interest of the City of Long Beach since Long Beach is already protected
by its zoning law. Moreover, the Supreme Court did state in the Erie case that . . . “the
dancers at Kandyland and other such establishments are free to perform wearing pasties
and G-strings. . . .
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The Long Beach Municipal Code, in contrast, goes much further. It provides as
follows:

“No owner, operator or manager shall permit any
entertainer or employee on the premises of the adult
entertainment business to engage in a showing in the
human male or female genitals, pubic hair, anas, cleft of
the buttocks, or vulva with less than a fully opaque
covering, and/or the female breasts with less than a fully
opaque covering over any part of the nipple or areola
and/or covered male genitals in a turgid state. This
provision may not be complied with by applying an
opaque covering simulating the appearance of the
specific anatomical part required to be covered.”

The provision quoted above in the Long Beach Municipal Code goes beyond what the
United States Supreme Court said cities may do, i.e, require pasties and G-strings.

In any event, it is respectfully submitted that the City of Long Beach has no authority
to adopt the restrictions being enforced in this case given the existence of the adult
zoning ordinance and given the fact, undisputed, that the Flamingo Theater is located
in an appropriate zone for an adult business. Moreover, there are apparently no other
spots in the entire city for such a business.

Finally, we come to the last issue in the case - whether the Flamingo Theater knowingly
hired underage dancers. First, it is respectfully submitted that there is no competent
evidence that any underage dancers were employed at any time. The city having failed
to prove its case with competent evidence (as opposed to hearsay), the finding should
simply be made that there has been a failure of proof.

Assuming arguendo that it was established on one isolated occasion that two underage
dancers were employed it is clear the evidence is uncontroverted that the Flamingo
Theater employed them in the mistaken belief and in the reasonable belief that they were
at least 18 years of age. Since no alcohol is served at the location there is no need to
require the dancers to be 21 years of age. Under California law an adult is someone
who is 18 years of age or older. See Family Code Section 6501. The City apparently
contends the two dancers in question were 17 years of age not 18.
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In analogous areas of the law when age is a critical fact for criminal or disciplinary
purposes the good faith belief of the accused is always a defense. See generally People
v. Hernandez, 61 Cal.2d 529 (1964), where the California Supreme Court held that the
accused’s good faith, reasonable belief that the young lady with whom the accused had
sex was 18 years of age or more was a defense to a charge of statutory rape.

In the non criminal setting of ABC rules and regulations it is also a defense with respect
to whether the person was under the age of 21 that the licensee accused of serving the
underage customer had a reasonable, good faith belief that the person was at least as old
as he or she represented himself or herselfto be. See generally Business & Professions
Code Section 25660 and Provigo Corp. v. Alcoholic Beverage Control Appeals Board,
7Cal.4th 561, 565 (1994). Here is it undisputed that a driver’s license or other official
identification was provided to the Flamingo Theater. The Flamingo Theater produced
photo copies of the driver’s licenses or photo ID’s at the hearing.

The city apparently contends that somehow the Flamingo Theater fabricated the photo
ID that was presented at the hearing. This is absurd. The police officer testified that
the persons depicted in the ID’s were the persons with whom he dealt at the time in
question.  The testimony is uncontroverted that the photo ID’s were shown by the
dancers. Clearly the Flamingo relied in good faith upon the presentation of the photo
ID contained in the driver’s license or other state identification card.

If the City contends that its ordinance imposes absolute liability and that there is no
defense, no matter how much good faith was shown by the licensee, then the City’s
ordinance is clearly invalid. It would be impermissible to impose absolute liability on
the part of a licensee who takes precautions such as the one shown here to insist upon
an identification card to establish age. Indeed, the police officer in question testified
that the cards themselves depicted in the photocopies (Exhibits G & H) may have been
accurate and not counterfeits. He explained that the DMV may have issued these
licenses in reliance upon fraudulent documents, such as a phony birth certificate.
However, that is not the fault of the Flamingo Theater.

We would have a different case if the ID itself was patently phony on its face or if the
person were clearly not an adult, as for example a 10 year old girl showing a phony ID.
Here, in contrast, we have young women who appear to be at least 18 years of age who
presented what appeared to be authentic state identification cards or driver’s licenses.
It would be impermissible to justify a suspension or revocation based upon the alleged
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underage dancer issue. We do not have a case where the Flamingo repeatedly utilized
the services of underaged dancers. The police testified they have been there on a
number of occasions and it was only on one occasion where two underage dancers were
detected. Moreover, this looks and smells like a set up because the two dancers in
question apparently were going from club to club with the full knowledge of the Los
Angeles Police Department and the Long Beach Police Department.

The Flamingo Theater respectfully requests that specific findings be made on the issues
of the underage dancers, the photo ID’s in question and the reasonable reliance upon the
Flamingo Theater on such documentation.

The written recommendation of the hearing officer in Long Beach is not binding on the
City Council. This hearing officer is respectfully requested to submit a strong
recommendation that the City not waste its money on this particular case. Nothing in
the Long Beach Municipal Code precludes the hearing officer from thinking “outside
the box” and from giving an overview of the case that makes sense beyond the limited
ability of the normal bureaucrat to think. After all, what is at stake here are taxpayer
dollars and sound public policy. '

The hearing officer should not fear not being retained for future cases because that
would be an impermissible consideration in any event. The hearing officer is
respectfully requested to submit a report that goes beyond the bureaucratic mind and
explains the context of this case.

It is not insignificant that the application process began in 1997, before the ordinance
was changed. It also is not insignificant that the location in question is zoned for an adult
cabaret. The Flamingo Theater recognizes that during the course of the hearing the
hearing officer made evidentiary determinations that what he is to consider is the 2002
or 2003 application, and not the 1997 application. In this respect licensee respectfully
states that the hearing officer has too narrowly viewed the case. The application
process began in 1997. It has been the same process.

It would not be fair for the city to compel the applicant (Vasken Tatarian) to alter the
application under threat of not getting the license altogether. The evidence is over-
whelming and uncontroverted that the licensee spent over $2,000,000 building the
structure in question. Licensee had to build a totally new parking structure. Licensee
had to move the building to comply with a city directive regarding a fire lane.
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If the applicant is not able to operate as it initially intended - a nude theater - then the
city will have taken the licensee’s property without due process and without just
compensation. Essentially the city has condemned the applicant’s property. Applicant
bought the property and built the theater and separate parking structure as required by
the city. As the project was going forward the city kept stalling until it had the
opportunity to amend its code to try to make the business purpose impossible. The city
acted in bad faith in this particular case.

What is needed is a courageous hearing officer to set forth this theory in the written
recommendation. Even if this hearing officer should reject the argument advanced
herein the hearing officer ought to at least discuss the issues even if he should ultimately
reject the position advanced by licensee Flamingo Theater. Someone, somewhere
should at least have the issue presented. The big picture should be presented, not a
narrow aspect. The big picture ought to be presented because the City Council, as .
elected representatives, should know the complete picture. For example, based upon
the hearing office’s report the City Council may decide that while there may have been
a technical violation sound public policy should lead to an amendment to the code to
grandfather in this particular establishment. The hearing officer would view his job too
narrowly if he thought he should limit his recommendation and/or discussion to certain
technical limited issues.

We are sure the City Council would welcome a more detailed explanation and a bigger
picture of the entire situation so as to be able to react intelligently to the problem. We
do have a problem here. An applicant, in good faith, bought property in the area zoned
for an adult use when the ordinances clearly allowed for totally nude dancing, spent
$2,000,000 building the theater and building a parking structure, only to be delayed in
the process while the city, taking advantage of certain changes in the law pronounced
by the Supreme Court, changed the rules in the middle of the game. This is simply
unfair.

Unfortunately when dealing with city government one is confronted by bureaucrats who
only look at their own little area and do not look at the big picture. Somewhere, some
place in this world there must be somebody who has the intelligence and courage to look
at the big picture. Otherwise, government is condemned to waste millions of dollars
every year because no one wants to look at the big picture. Hopefully the report to be
submitted to the City Council in this case will at least describe the situation even if the
ultimate recommendation is against the licensee.
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For the foregoing reasons, licensee Flamingo Theater respectfully asks this hearing
officer to recommend to the City Council that the license and permit not be suspended
or revoked. - .

Respectfully submitted,
(g, o)y
ROGER JON DIAMOND
RJID:jb
cc:
Ms. Cristyl Meyers, Deputy City Attorney
Office of City Attorney

333 West Ocean Blvd., 11" FL
Long Beach, CA 90802

Larry G. Herrera, City Clerk
City of Long Beach

333 West Ocean Blvd.,
Long Beach, CA 90802

Vasken Tatarian

c/o Flamingo Theater
2421 East Artesia Blvd.
Long Beach, CA 90805

Vasken Tatarian

c/o VM Associates, Inc.
618 E. Ball Road
Anaheim, CA 92805
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PROOF OF PERSONAL SERVICE
(Code Civ. Proc. §1011)

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I, Thomas A. Ramsey, declare as follows:

I am over the age of 18 and not a party to the within action. My business address is 111
West Ocean Boulevard, Nineteenth Floor, Long Beach, California 90802-4632. I am employed
in Los Angeles County, California.

On, September 22, 2004, I served the REPORT AND RECOMMENDATION OF
HEARING OFFICER. FOR THE MATTER OF ENTERTAINMENT PERMIT
(BU20253680) AND BUSINESS LICENSE (BU20253430) OF VM ASSOCIATES, INC,
DOING BUSINESS AS FLAMINGO GENTLEMAN’S CLUB on the interested party in this
matter, by personally delivering the document to:

CITY CLERK

CITY OF LONG BEACH

333 WEST OCEAN BOULEVARD
LONG BEACH, CA 90802

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was executed on September 22, 2004.

%@

THOMAS A. RAMSEY(
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PROOF OF PERSONAL SERVICE
(Code Civ. Proc. §1011)

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
I, Thomas A. Ramsey, declare as follows:

I am over the age of 18 and not a party to the within action. My business address is 111
West Ocean Boulevard, Nineteenth Floor, Long Beach, California 90802-4632. 1 am employed
in Los Angeles County, California.

On, September 22, 2004, I served the REPORT AND RECOMMENDATION OF
HEARING OFFICER FOR THE MATTER OF ENTERTAINMENT PERMIT
(BU20253680) AND BUSINESS LICENSE (BU20253430) OF VM ASSOCIATES, INC,,
DOING BUSINESS AS FLAMINGO GENTLEMAN’S CLUB on the interested party in this
matter, by personally delivering a copy of said document to:

OFFICE OF THE CITY ATTORNEY

CITY OF LONG BEACH

ELEVENTH FLOOR

333 WEST OCEAN BOULEVARD
LONG BEACH, CA 90802

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was executed on September 22, 2004.

%@7

THOMAS A. RAMSEY ~
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PROOF OF SERVICE BY MAIL
(Code Civ. Proc. §1013(a))

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the age of
18 and not a party to the within action. My business address is 111 West Ocean Boulevard,
Nineteenth Floor, Long Beach, California 90802-4632.

On September 22, 2004, I served the within REPORT AND RECOMMENDATION
OF HEARING OFFICER FOR THE MATTER OF ENTERTAINMENT PERMIT
(BU20253680) AND BUSINESS LICENSE (BU20253430) OF VM ASSOCIATES, INC,,
DOING BUSINESS AS FLAMINGO GENTLEMAN’S CLUB on the parties in this action
by placing a true copy thereof enclosed in a sealed envelope addressed as follows:

LAW OFFICES OF

ROGER JON DIAMOND

2115 MAIN STREET

SANTA MONICA, CA 90405-2215

XX___ (BY MAIL) 1 caused such envelope with postage thereon fully prepaid to be
placed in the U.S. mail at Long Beach, California. I am "readily familiar" with the firm's
practice of collection and processing correspondence for mailing. It is deposited with the U.S.
postal service on that same day in the ordinary course of business. I am aware that on motion of
party served, service is presumed invalid if postal cancellation date or postage meter date is
more than one (1) day after date of deposit for mailing in affidavit.

* (BY PERSONAL SERVICE) I delivered such envelope by hand to the
offices of the addressee.
X (STATE) I declare under penalty of perjury under the laws of the State
of California that the above is true and correct. |
_______(FEDERAL) I declare that I am employed in the office of a member of

the bar of this court at whose direction the service was made.

Executed on September 22, 2004, at Long Beach, California.
i
N t

MARSHALL







